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INTRODUCTION    TO    THE    CODE    OF 
CRIMINAL    PROCEDURE. 

The  importance  of  Bupplementing  the  Penal  Code  by  wise  rules 
for  preventing  offences  and  bringing  offenders  to  justice  appears 
from  the  following  considerations^ : — 

First,  esqpense,  delay  or  uncertainty  in  applying  the  best  laws 
for  the  prevention  and  punishment  of  offences  would  render  those 
laws  useless  or  oppressive : 

Secondly^  the  law  relating  to  criminal  procedure  is  more  con- 
stantly used,  and  affects  a  greater  number  of  persons,  than  any  other 
law.  The  offender  and  the  individual  injured  are,  as  a  rule,  the 
only  persons  immediately  affected  by  the  commission  and  punish- 
ment of  a  crime.  But  in  the  measures  prescribed  for  preventing 
crimes  and  prosecuting  criminals  any  one,  however  unconnected  with 
a  given  offence,  may  find  himself  involved.  As  a  judge,  a  magis- 
trate, a  soldier,  a  volunteer,  a  policeman,  or  even  a  private  citizen, 
every  one  is  liable  to  become  an  active  party  in  preventing  the 
commission  of  crimes,  in  stopping  the  progress  of  crimes  continuous 
in  their  nature,  or  in  arresting  offenders.  In  India,  moreover, 
private  persons  are  liable  to  serve  in  trying  cases  as  jurors  or 
assessors. 

For  these  reasons  the  Government  of  India  has  laboured  lonff  and  History  of 
zealously  to  produce  a  code  of  Criminal  Procedure  which  should  ^jj^^jq^  ^^f " 
be  easily  understood,  cheap,  expeditious  and  just.     So  long  ago  as  criminal 
the   2oth  March,   1847,  the  President  in  Council  instructed  theP'^    ^^' 
Indian  Law  Commissioners  to  prepare  a  scheme  of  pleading  and 
procedure  with  forms  of  indictment  adapted  to  the  provisions  of 
the  Penal  Code ;  and  such  a  scheme,  together  with  several  forms, 
was   prepared   by   Messrs.  Cameron   and   Eliott,  and   submitted 
with  a  report  dated  i  Feb.  1848*.     Their  draft  was  examined 
and   considered   by   a   new   set   of  Commissioners  appointed  in 
1854  under  16  &  17  Vic.  c.  95.  sec.  28,  and  comprising  Sir  John 

^  See  Li vingston'sintrodaotory  report  4  Nov.  1843  regarding  the  qualifica- 

to  the  Code  of  Procedure  prepared  for  tions,  summoning,    and   challenging 

the  State  of  Louisiana,  TFor ^9,  i.  331.  assessors  and  jurors.     This  I   have 

^  There  was  a  previous  report  dated  not  seen. 
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2  THE    CODE   OF   CRIMINAL   PEOCEDTJEB. 

Romilly   M.B.,   Sir  John   Jervis   C.J.,   Sir  Edward   Ryan,    an« 
Messrs.  Cameron,  Ellis,  Lowe  (now  Lord  Sherborne),  and  Millett 
These  Commissioners  produced  a  draft  Code  which  was  presentee 
to  Parliament  in  1856,  and  was  in  the  following  year  introduced 
into  the  Legislative  Council  by  Mr.  (now  Sir  Barnes)  Peacock.     It 
ultimately  was  passed  by  the  Legislative  Council  as  Act  XX  V  oi 
1861.     This  Code  came  into  force  on  l  Jan.  1862  :  it  applied  in 
the  first  instance  only  to  the  territories  subject   to   what  'were 
called   the   general   regulations,  but  was  gradually  extended   to 
the  rest  of  British  India  except  the  Presidency-towns.     It  was 
amended  by  Acts  XXXIII  of  1861,  XV of  1862,  VIII  of  1866,  and 
(very  largely)  by  Act  VIII  of  1869.    Three  years  after,  the  prin- 
cipal Code  and  its  amending  Acts  were  repealed  and  replaced  by 
Act  X  of  1872,  drawn  partly  by  Mr.  (now  Sir  Fitzjames)  Stephen 
(who  tells  us^  that  he  framed  the  sections  corresponding   with 
sections    221-240   of  the   present   Code);  partly   by  Mr.  H.  S. 
Cunningham ;  but  chiefly  by  the  late  Captain  Newbery,  personal 
Assistant  to  the  Inspector  General  of  the  Panjdb  police.     This 
Code,  like   its   predecessors,  was   not   applicable   to  the   Courts 
established  by  Royal  Charter  in  Calcutta,  Madras  and  Bombay. 
The  "Eigh.       For  these  Courts,  as  well  as  for  the  High  Court  at  Allahabad  and 
the  Chief  Court  at  Lahore,  provision  was  made  by  Act  X  of  1875 
{to  regulate  the  jyrocedure  of  ths  Hiyh  Courts  in  the  exercise  of  their 
original  criminal  jurisdiction),  which  reduced  the, number  of  jurors 
to  nine  and  the  number  of  peremptory  challenges  to  eight,  dispensed 
with  the  necessity  of  an  unanimous  verdict,  codified  the  law  re- 
lating to  habeas  corpus,  provided  a  simple  substitute  for  the  writ 
of  certiorari,  and  repealed  and  re-enacted  in  an  improved  form 
the  seven  Acts  '  by  which  the  Legislature  had  from  time  to  time 
amended  the  criminal  procedure  of  the  Supreme  Courts,  or  their 
successors  the  High  Courts.     This  Act '  was  drawn  by  the  writer 
and  carried  by  Mr.  (now  Lord)  Hobhouse. 

^  History  of  the  Criminal  Law,  iii.  juries.    Certain  other  provisions  re* 

537  n.    Captain   Newbery   informed  lating  to  the  criminal  procedare  of 

me  that  Mr.  Stephen  also  drew  Chap*  the  Supreme  Courts  were  oontained 

ters  II-VII,    XXIII  (chiefly)    and  in  9  Geo.  IV.  c.  74,  which  was  re- 

XXXVI,  and  that  Mr.  Cunningham  pealed  by  Act  X  of  1875,  ^ith  the 

drew  sec  90,  most  of  Chap.  XIX,  and  exception  of  sees,  i,  7,  8,  9,  25,  26, 

Chap.  XXXIV.  and  56.     It  also  repealed  certain  en- 

■  Acta  XXXI  of  1838,   XXII  of  actments   (in  Acts  XXIV  of  1866 

1839,   IV   of  1849,   ^^^  o^    1^5^'  >^^  ^^^^  o^  '^^9)  re^Ating  to  the 

XVITI  of  186  a  (except  sees.  26-35,  High  Court  for  the  N.W.  Provinces. 

47-53),  and  Act  XIII  of  1865,  a  use-  '  Except  sees.  97  and  98  («Act  X 

ful  measure,  carried  by  Sir  H.  Maine,  of  1 88a,  see  305),  which  were  drawn 

which  (inter  alia)  abolished  grand  by  Mr.  Hobhouse. 
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The  Code  of  1872  was  also  inapplicable  to  the  Magistrates*  The 
Courts  at  Calcutta,  Madras,  and  Bombay.     For  these,  provision  ^^^f^^^^^y 
was  made  by  Act  lY  of  1877  {to  regulate  the  procedure  and  increase  inXen, 
the  jurisdiction  of  the   Courts  of  Magistrates  in  the  Presidency 
Towns).     This  Act,  which  increased  the  jurisdiction  of  the  Presi- 
dency Magistrates,  assimilated  their  procedure  to  that  of  the  pro* 
vincial  Magistrates,  and  made  many  other  improvements,  was  drawn 
by  the  writer  and  carried  by  Mr.  (now  Sir  Theodore)  Hope. 

It  thus  appears  that,  before  the  present  Code  of  Criminal 
Procedure  was  passed,  no  less  than  three  such  Codes  were  in  oper- 
ation in  British  India:  Act  X  of  1672,  amended  by  Act  XI  of 
1874,  which  was  in  force  throughout  the  MufasFal;  the  High 
Courts'  Act,  X  of  1875,  which  was  in  force  in  the  Presidency- 
towns,  Allahabad  and  Lahore ;  and  the  Presidency  Magistrates^ 
Act,  IV  of  1877,  which,  also,  was  in  force  in  the  Presidency-townsi 

Many  of  the  provisions  of  these  Codes  merely  repeated  one 
another ;  many  of  their  rules,  though  dealing  with  the  same 
subjects,  unnecessarily  varied  in  language  ;  and  the  result  was  that 
the  bulk  of  the  Indian  Statute-book  was  far  greater  than  it  needed 
to  be,  and  that  the  Courts  when  construing  one  Code  were  often 
deprived  of  the  guidance  of  prior  decisions  on  another. 

The  primary  object  of  the  present  Code,  which  was  framed  by  the  Objects  of 
writer  ^  at  the  suggestion  of  the  Secretary  of  State  in  his  despatch  Jt^^'®**"* 
(Legislative),  No.  44,  dated  26th  October,  1876^  was  to  recast 


^  In  fratning  his  draft  he  was  aided 
cbiefly  by  the  decisions  of  the  High 
Courts  on  Act  X  of  187  J,  but  also  by 
many  of  Liyingston's  remarks.  In 
revising  the  draft  he  was  aided  by  Mr* 
Justice  Straight,  who  suggested  (inter 
alia)  the  insertion  of  sec*  3io>  by 
Messrs.  F.  K.  Cockerell  and  B.  Colvin 
of  the  Bengal  Civil  Service,  and  by 
Mr.  Fitzpatricki  Secretary^  and  Mr. 
B.  J.  Croethwaite,  Actitig  Secretaryi 
to  the  Grovemlnent  of  India  in  the 
Legislative  Department.  Mr.  Fitz- 
Patrick,  in  particular,  redrew  chapters 
VIII  {Security  for  keeping  the  peace) 
and  X  {Public  Nui9a»ce$), 

*  The  Secretary  of  State*s  words 
were :— *  The  Draft  Code  of  Criminal 
Procednre  prepared  by  the  Indian  Law 
Commissioners  in  1856  was  intended 
by  them  for  use  in  all  the  Courts,  and 
although  it  was  not  deemed  advisable 
to  carry  out  .the  whole  of  this  design 


when  the  Code  of  Criminal  Procedure 
was  enacted  in  1861  for  the  Mufassal 
onlyj  I  think  that  circumstances  are 
now  more  favourable  to  its  comple- 
tion. In  the  preparation  of  the  High 
Courts  Criminal  Procedure  Act,  1875, 
and  of  the  present  Bill  [the  Presi- 
dency Magistrates  Bill^  afterwards 
Act  IV  of  1877]  ^®  whole  of  the  Code 
of  Criminal  Procedure  has  been  care- 
fully reviewed  and  freely  amended, 
and  it  seems  desirable  that  the  Mu- 
fjEussal  districts  should  not  continue 
under  a  less  perfect  law  than  the  Pre- 
sidelicy-townsi  but  that  they  should 
enjoy  the  benefit  of  the  latest  cor- 
rections and  improvements ;  and  that 
whatever  rules  are  intended  to  be 
observed  by  all  the  Courts  alike 
should  be  placed  before  all  in  the 
same  langruage,  care  being  taken  at 
the  same  time  to  define  the  special 
duties  and  procedure  of  each.  This  is 
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the  Code  of  1872,  combining  with  it  the  substance  of  the  Sij 
Courts'  Act  and  the  Presidency  Magistrates'  Act,  and  incotporati: 
in  it  the  numerous  ^  reported  decisions  on  its  wording,  and  thtis 
last  give  to  India  a  single  and  complete  Code  of  Criminal  Prooedui 
and  carry  out,  so  far,  the  policy  of  providing  a  simple  and  nnifor 
system  of  law  for  that  country.  The  language  and  arrangement  • 
Act  X  of  1872  were,  for  obvious  reasons,  departed  from  only  i 
far  as  was  necessary  for  the  main  purpose  of  the  Code.  But  it  wi 
obviously  impossible  to  reproduce  the  inartificial  wording  of  man 
of  the  sections,  and  an  arrangement  according  to  which,  for  examp]< 
the  provisions  for  the  prosecution  of  crimes  came  before  the  pro 
visions  for  their  prevention,  and  the  charge  (i.  e.  the  writte] 
accusation  of  an  offence)  was  dealt  with  after  trials,  appeal  an< 
execution. 
Coniolida-  Though  many  of  the  outlying  Acts  and  Regulations  dealing 
^^°'  with  Criminal  Procedure  had  been  repealed  and  re-enacted  by  Act  H 

of  1872,  many  more  were  still  untouched,  and  the  secondary  object 
of  the  present  Code  was  to  consolidate  these  enactments,  which 
were  seven  in  number:  namely,  Acts  XXIII  of  1840  (Execution 
of  process) :   V  of  186 1,  section  6,    part  of  sections  24  and  35 
(Police):  the  unrepealed  portions  of  XYIII  of  1862   (Adminis- 
tration  of   Criminal  Justice   in   the   High  Courts):  II  of  1869 
(Justices  of  the  Peace):  XXII  of  1870,  sections  2  and  4  (Applica- 
tion to  European  British  subjects  of  Acts  giving  summary  juris- 
diction): XXI  of  1879,  Chapter  III  (Inquiries  in  British  India 
into  crimes  committed  abroad  by  British  subjects) ;    and  Bengal 
Regulation  XX,  1825  (Jurisdiction  of  Courts  Martial). 

The  result  of  consolidating  the  Acts  and  the  Regulation  above 
specified  was  to  substitute  a  single  Code  of  568  sections  for  eleven 
enactments  containing  1020  unrepealed  sections. 

Arrange-        The  present  Code  is  divided  into  nine  Parts,  the  first  containing 

ment  of      xj^^  usual  preliminary  matter;  the  second  dealing  with  the  consti- 

Code.         tution  and  powers  of  the  Criminal  Courts  and  offices ;  the  third 

containing  some  general  provisions;   the  fourth  treating  of  the 

prevention  of  offences ;  the  fifth,  of  information  to  the  Police  and 

of  their  powers  to  investigate ;  the  sixth,  of  proceedings  in  proseca- 

ihe  best  safeguard  against  oonflioting  bine  with  it  the  Bubstanoe  of  the 

rulings.  High  Courts  Act,  1875,  and  of  the 

<I  request,   therefore,  that    your  present    measure    [the    PretideDoy 

Excellency    in    Council    will    direct  Magistrates  Act,  IV  of  1877],  and 

your  attention  to  the  question  whether  thus  at  length  to  give  to  India  a  com* 

the  Criminal  Procedure  Code  of  187a  plete  Code  of  Criminal  Procedure.* 
might  not  now  be  recast  so  as  to  com-  ^  About  two  hundred. 
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tions ;  the  sevenih,  of  appeal,  reference  and  revision ;  the  eighth,  of 
special  proceedings ;  the  ninth,  of  supplementary  provisions. 

I. — Preliminabt. 

Part  I  consists  of  a  single  chapter  containing  the  usual  pre- Local 
liminary  matter.     The  Code  is  declared  (sec.  i)  to  extend  to  the  •^**"**- 
whole  of  British  India;    and  it  has  been  applied,  by  executive 
orders,  to  many  places  outside  the  empire  ^.     It  contains  no  clause  Penoud 
relating  to  personal  application;   but  Act  XXI  of  1879,  sec,  8, ******* 
declares  that  the  law  relating  to  criminal  procedure  for  the  time 
being  in  force  in  British  India  shall,  subject  to  modification  by 
the   Governor  General   in   Council,  extend  (a)  to  all  European 
British  subjects  in  the  dominions  of  Princes  and  States  in  India 
in  alliance  with  Her  Majesty,  and  {b)  to  all  Native  Indian  subjects 
of  Her  Majesty  in  any  place  beyond  the  limits  of  British  India. 

The  wording  of  some  of  the  definitions  in  Act  X  of  1872  hasDefini- 
been  amended;  and  definitions  of  'public  prosecutor,'  *  pleader,' **^"'*' 
*  offence,*  'chapter,'  'schedule,'  'place,'  and  'police  station'  have 
been  added.      The  definition  of  '  complaint '  has  been  amended 
so  as  to  exclude  the  report  of   a  police-officer  and  information 
given    to   a  police-officer ;  and   the   definition  of  '  investigation ' 
has  been  extended  so  as  to  comprise  the  proceedings  of  persons 
authorised  by  a  Magistrate  under  section   160  or  203  to  make 
local   investigations.     The    definition    of    'cognisable    offence' — Cogmaable 
a  somewhat  ill-chosen  name'  for  an  offence  for  which  a  police- 
officer  may  arrest  without  warrant — ^has  been  amended  so  as  to 
connect  it  with  the  second   schedule.     *  "Warrant-case'  is  defined  Wammt- 
as  a  case  relating  to  an  offence  punishable  with  death,  trans- 
portation, or  imprisonment  for  a  term  exceeding  six  months,  and 
'summons-case'  as  a  case  relating  to  an  offence  not  so  punish- Snmmomh 
able.   A  clause  has  been  added  to  the  definition  of  'High  Court'  so 
as  to  enable  the  Governor  General  in  Council  to  appoint  in  outlying 
territories  where  no  such  Court  is  established  by  law,  an  officer  to 
perform  its  functions  under  the  Code.    Expressions  such  as '  special 
law '  and  '  local  law,'  defined  in  the  Penal  Code,  have  the  meanings 
attached  to  them  respectively  by  that  Code. 

II. — Cbiminal  C0UBT8. 

Part  II,  as  to  the  constitution  and  powers  of  the  Criminal  Courts 
and  offices,  consists  of  two  chapters,  of  which  the  first  deals  (a)  with 

^  See  Appendix  A  to  the  Code.  '  Stephen,  Hist.  Crim,L<Mw,m.$^i, 
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the  five  classes  of  Criminal  Courts  other  than  the  High  Cour^ 
and  other  Courts  created  hy  special  enactments',  (p)  with  territor 
divisions,  (c)  with  Courts  outside  the  Presidency-towns,  (dy  "wi 
the  Courts  of  the  Presidency  Magistrates,  (e)  with  Justices  of  t 
Peace,  and  (/)  with  the  suspension  and  removal  of  Judges,  Mag: 
trates  and  Justices  of  the  Peace,  The  provisions  of  the  Police  A 
(Y  of  1 86 1 ),  section  6,  have  been  incorporated  in  this  chapte 
section  1 4.  The  Local  Government  has  been  empowered  (sec.  i  < 
to  make  rules  for  the  guidance  of  Magistrates'  Benches.  Th 
will  result  in  uniformity  of  practice  wherever  such  uniformity  ; 
desirable.  Assistant  Sessions  Judges  have  been  declared  (sec.  i  ^ 
subordinate  to  the  Sessions  Judge  in  whose  Court  they  exercia 
jurisdiction,  This  precludes  a  doubt  which  had  been  raised  oi 
the  subject. 
Powers  of  The  second  chapter  treats  of  the  powers  of  Judges  and  Magistrates 
Ma«n"*  the  description  of  offences  cognisable  by  each  Court,  the  sentencec 
trateg.  which  may  be  passed  by  Courts  of  various  classes,  and  the  mode 
of  conferring  powers  on  the  latter.  The  changes  of  the  Jaw  here 
made  are  little  more  than  verbal,  save  that  Magistrates  of  the 
first  class  are  forbidden  (sec.  29)  to  try  offences  under  special  or 
local  laws  which  are  punishable  with  imprisonment  for  more  than 
seven  years :  such  grave  cases  should  be  tried  by  a  higher  Court. 

It  is  desirable  that  the  police  powers  which  magistrates  can 
exercise  in  investigating  ofiences  should  be  clearly  defined.  In 
section  40  (=Act  X  of  1872,  section  56),  as  to  the  continuance  of 
powers  of  an  officer  transferred  to  another  local  area,  words  have 
been  introduced  to  show  that  powers  conferred  by  one  Local 
Government  do  not  accompany  an  officer  when  be  is  transferred  to 
a  province  under  another  Local  Government  (a  Cal,  1 1  y). 

In  connection  with  section  33)  as  to  power  to  sentence  to  imprison- 
ment in  default  of  payment  of  fine,  the  Council  passed  simultaneously 
with  the  Code  a  short  Act  amending  section  67  of  the  Penal  Code, 
by  inserting  a  declaration  that  such  imprisonment  shall  be  simple. 
Section  35  declares,  in  accordance  with  a  decision  of  the  Bombay 
High  Court  (i  Bom.  223),  that,  for  the  purpose  of  confirmation 
or  appeal,  a  combined  sentence,  in  case  of  simultaneous  conrictions 
for  several  offences,  shall  be  deemed  to  be  a  single  sentence. 

^  As  to  these,  see  a4  &  25  Vic,  c.  58 :  Act  V  of  1869) :  the  Vice-Ad> 
104,  and  tlie  Acts  constituting  the  minJty  Courts  (36  &  2J  yie.  c.  94, 
ChiefCourtof  the  Panj^b,  the  Judicial  etc) :  the  Court  for  the  trial  of  Ben- 
Commissioners  of  Oudh,  the  Central  gal  pilots  (Act  XII  of  1859):  and 
Provinces  and  Burma,  and  the  Be-  the  Bombay  Court  of  Petty  Seisions 
oorder  of  Rangoon.  (Rule,  Ordinance  and  Regulation  I  of 

•  Courts  Martial  (44  &  45  Vic.  c.  1834,  title  j,  articles  j,  2,  5,6,  7,8). 
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III. — General  Pkovisionb. 

Part  III  contains  certain  general  provisions  which  it  seemed 
convenient  to  group  together  and  which,  to  avoid  forward  references, 
must  stand  near  the  beginning  of  the  Code.  They  relate  to  the 
following  matters:  aid  and  information  to  the  Magistrates,  the 
police  and  persons  making  arrests :  arrest,  escape  and  retaking : 
processes  to  compel  appearance,  processes  to  compel  the  production 
of  documents,  etc.,  and  processes  for  the  discovery  of  persons 
wrongfully  confined.  Here,  again,  the  changes  in  the  law  are 
little  more  than  verbal.  But  to  the  offences  which  the  public  are  Aid  and  in 
bound  to  assist  in  preventing,  have  been  added  (sec.  42)  attempts  to  ^<'™"'*lo»« 
injure  public  property,  railways,  canals,  and  telegraphs.  The  section 
(45)  requiring  village-headmen,  etc.,  to  report,  has,  for  obvious 
reasons,  been  extended  to  escaped  convicts  and  proclaimed  offenders, 
and  (to  provide  for  villages  in  hill*passes  through  which  bands  of 
dacoits  habitually  proceed)  also  to  cases  where  the  criminal  merely 
goes  through  the  village. 

Nothing  in  the  whole  course  of  criminal  procedure  is  so  produc-  Arrests, 
tive  of  vexatious  proceedings  and  serious  consequences  as  Arrests. 
The  utmost  care  therefore  has  been  taken  in  framing  the  sections 
on  this  subject  so  as  to  make  them  clear  and  precise.  The  wording 
of  section  178  of  the  Code  of  1872,  which  empowered  the  police  to 
use  '  all  means  necessary  to  effect  the  arrest '  of  a  person  forcibly 
resisting  or  attempting  to  escape,  was  dangerously  wide.  The 
present  Code  (sec.  46)  accordingly  explains  that  this  power  does  not 
give  the  right  to  cause  the  death  of  an  arrested  person  who  is  not 
accused  of  an  offence  punishable  with  death  or  with  transportation  for 
life.  In  England,  if  the  offence  with  which  the  runaway  is  charged 
is  a  treason  or  a  felony  (which  includes  manslaughter,  robbery,  rape 
and  even  larceny),  or  a  dangerous  wound  given,  the  homicide  is  justi* 
fiable,  and  so  under  the  New  York  Code  of  Criminal  Procedure, 
section  174.  In  Scotland,  however,  the  killing  is  justifiable  only 
when  he  is  charged  with  a  capital  offence  \  The  Code  here,  as 
settled  by  the  Select  Committee,  followed  the  law  of  Scotland, 
which,  in  Mr.  Mayne's  opinion,  is  in  India  the  safer  rule.  The 
words  '  or  with  transportation  for  life '  were  afterwards  introduced 
in  Council  chiefly  to  enable  the  police  to  cope  with  the  well-armed 
and  desperate  bands  of  dacoits  who  from  time  to  time  infest  some 
of  the  districts  of  the  North- Western  and  the  Central  Provinces. 
These  outlaws  will  not  surrender  unless  the  only  alternative  be  that 
of  death,  and  if  the  police  are  not  allowed  to  meet  them  on  at  least 
equal  terms,  the  attempt  to  arrest  them  may  be  abandoned. 

*  See  Ali8on*s  Principles  of  the  Criminal  Law  of  Scotland,  pp.  36,  37, 
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The  section  (46)  authoruung,  in  the  case  of  forcible  resistance,  tl 
use  of  necessary  means  to  effect  arrests,  has  been  extended  to  me 
the  case  of  attempts  to  evade  them.  Power  has  been  given  (sec.  4 
to  break  open  the  doors  of  a  house  for  the  purpose  of  liberatii 
persons  who  have  lawfully  entered  for  the  purpose  of  makim;  arrec 
therein.  Persons  making  arrests  have  been  expressly  empower 
(sec.  53)  to  take  from  the  person  arrested  any  offensive  weapons  whi 
he  may  have  about  him.  The  police  have  been  authorised  (sec.  54) 
arrest,  without  warrant,  deserters  from  the  Navy ;  and  sections  {t 
67),  equivalent  to  Act  XXY  of  1 86 1,  section  112,  have  been  insert 
to  provide  for  the  retaking  of  persons  escaping  or  rescued  from  law! 
custody. 

The  period  for  which  a  person  arrested  without  warrant  may 
detained  by  the  police  is  carefully  limited  by  section  61. 

The  power  to  arrest  without  warrant  persons  against  whom  a  h 
and  cry  has  been  raised^  is  omitted,  as  that  obsolete  common-li 
process  is  unknown  in  India.  The  section  authorising  mast 
and  mates  to  arrest  deserters  from  ships  is  also  omitted,  as  1 
matter  is  sufficiently  provided  for  by  the  Merchant  Shipping  Ac 
Service  of  Under  the  Code  of  1872,  section  153,  summonses  issued 
summons.  Magistrates  were  ordinarily  served  *  through  a  police-officer' :  1 
present  Code  (sec.  68)  provides  that,  subject  to  rules  to  be  made 
the  Local  Government,  they  may  also  be  served  by  an  officer  of ' 
Court.  Provision  is  made  (sees.  73,  74)  for  the  service  of 
summons  outside  the  local  jurisdictipn  of  the  Magistrate  who  iss 
it,  and  for  the  proof  of  such  service. 

Section  75  requires  that  all  warrants  of  arrest,  whether  issi 
in  the  Presidency-towns  or  the  Mufassal,  shall  be  sealed.  Act 
of  1877,  section  56,  did  not  in  such  cases  require  a  seal.  Warra 
of  arrest  issued  by  a  Bench  of  Magistrates  may  be  signed  by  i 
member  of  the  Bench.  This  legalises  what  probably  was 
practice.  , 

Sub^divisional  Magistrates  have  been  empowered  (sec.  78) 
direct  warrants  to  landholders,  etc.,  for  the  arrest  of  esca 
convicts.  This  extension  is  in  harmony  with  the  large  pov 
generally  possessed  by  Magistrates  in  charge  of  subdivisions. 

Section  87  clears  up  a  doubt  as  to  the  commencement  of 
period  provided  in  the  corresponding  section  (171)  of  Act  }i 
1872,  for  the  appearance  of  a  person  absconding  against  wl 
a  warrant  has  been  issued. 

The  Code  of  1872  did  not  provide  how  attachment  of  d 


Warrant 
of  arrest. 


Attach- 
menfe. 


^  Act  X  of  1873,  see.  9a,  cl,  3. 
*  Act  I  of  1859,  sec.  86. 
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and  other  moveable  property  is  to  be  effected.  Provision  has, 
therefore,  been  made  (sec.  88)  for  this  purpose ;  and  the  powers, 
duties  and  liabilities  of  receivers  have  been  declared  by  reference 
to  the  Code  of  Civil  Procedure. 

A  person    required   merely  to   produce   a   document  will   (as  Production 
under  the  Civil  Procedure  Code,  section  164)  be  deemed  to  have^^^?^^" 
complied  with  the  requisition,  if  he  causes  the  document  to  be 
produced  instead  of  attending  personally  to  produce  it  (sec.  94). 
This  amendment  obviously  tends  to  save  time  and  expense,  and 
thus  to  diminish  the  unpopularity  of  our  Courts. 

Section    100    gives    Presidency   Magistrates,    Magistrates    ofSearoh- 
the    first  class,  and  Sub-divisional  Magistrates,   power   to   issue  ^*"*^**' 
warrants  to   search  for  persons  wrongfully  confined.     No  such 
power,  though  needed,  was  supposed  to  exist  in  India,  except,  of 
course,  in  the  Presidency-towns,  where  the  High  Courts  issued, 
under  Act  X  of  1875,  directions  of  the  nature  of  a  habeas  carpus. 

Provision  is  made  (sec.  103)  for  making  a  list,  signed  by 
witnesses,  of  things  found  in  execution  of  a  search-wterant  beyond 
the  jurisdiction  of  the  Court  issuing  it.  The  "W^pKrement  of  the 
signature  of  the  witnesses  t^anis  to  check  the  irregularities  which 
sometimes  occur  in  the  coursesof  searches. 

rV. — Pbevention  of  Offences. 

Part  IV,  which  relates  to  the  prevention  of  offences,  comes, 
it  is  considered,  properly  before  Part  YI,  which  relates  to  their 
prosecution.  .  It  comprises  six  chapters  dealing  respectively  with 
security  for  keeping  the  peace  and  for  good  behaviour ;  the  dis- 
persion of  unlawful  assemblies ;  suppression  of  nuisances ;  disputes 
as  to  immoveable  property;  and,  lastly,  the  preventive  action  of 
the  police.  Nothing  is  here  said  as  to  the  prevention  of  intended 
offences  by  personal  resistance.  For  the  Penal  Code  (sees.  96-106) 
contains  rules  as  to  the  cases  in  which  such  resistance  is  lawful 
and  the  degree  to  which  it  may  be  carried. 

Chapter  VIII.  In  the  chapter  relating  to  security  for  keeping  Security 
the  peace,  and  for  good  behaviour,  the  section  (106)  dealing  with  ^?' ^^^P^'**^ 
security  for  keeping  the  peace  on  conviction  has  been  extended 
to  cases  in  which  the  accused  is  convicted  of  criminal  intimidation 
by  threatening  injury  to  person  or  property.  This  is  an  offence  of 
the  same  nature  as  taking  unlawful  measures  with  the  intention 
of  committing  a  breach  of  the  peace,  and  should  therefore,  as 
regards  the  taking  of  security,  be  placed  on  the  same  footing. 
When  the  conviction  is  set  aside  on  appeal  or  otherwise,  the  bond 
will  become  void.     On  this  the  Code  of  1872  was  silent. 
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In  section  no  (:=  sections  gog,  506  of  the  Code  of  1872)1 
words  which  give  the  Magistrate  power  to  demand  security  fr 
persons  of  notoriously  had  livelihood  or  of  a  '  dangerous  oharact< 
have  heen  omitted.  It  was  ohjected  that  these  words  were  vag 
and  that  the  powers  which  they  plaoed  in  the  hands  of  the  pel 
were  liable  to  great  abuse, 

In  1882,  there  was  in  the  North- Western  Provinces  a  class 
bad  characters  who  habitually  extorted  money  from  respects 
persons  by  threatening  to  insult  or  beat  them.  Section  no  c 
tains  a  provision  (inserted  at  the  suggestion  of  the  Local  Gove 
ment)  enabling  Magistrates  to  protect  the  public  against  s 
a  system  of  extortion.  It  should  also  be  extended  so  as  to  ap 
to  habitual  protectors  or  harbourers  of  thieves  and  to  habil 
aiders  in  the  concealment  or  disposal  of  stolen  property. 

The  Magistrate  is  empowered  (sec,  112)  to  make  an  ordei 
to  the  character  and  class  of  the  sureties  required.  This,  i 
hoped,  will  prevent  certain  persons  making  a  trade  of  becos 
sureties.  The  object  of  the  law  is  not  merely  to  provide  a  moi 
security,  but  also  to  obtain  respectable  persons  as  guarantees 
the  good  behaviour  of  the  criminal  concerned. 

For  the  purposes  of  the  section  (117)  as  to  enquiring  into 
truth  of  the  information  upon  which  a  Magistrate  has  acted  u 
this  chapter,  the  fact  that  a  person  is  an  habitual  offender 
be  proved  by  evidence  of  general  repute. 

The  Code  of  1882  contains  no  provision  corresponding  to  seci 
499  of  the  Code  of  1872  and  211  of  the  Presidency  Magistrates' 
If,  before  the  expiration  of  the  term  of  the  original  bon 
appears  to  the  Magistrate  unsafe  to  release  the  obligor  at 
end  of  that  term,  in  justice  to  the  obligor  fresh  proceedings  si 
be  instituted. 
Security  Some  change  has  been  made  (sec.  117)  in  the  manner  of 
behaviour,  ducting  inquiries  regarding  security  for  good  behaviour. 

are  under  the  present  Code  made  as  in  warrant-cases,  in 
of  as  in  summons-cases,  which  was  formerly  the  practice.  V 
the  person  who  would  otherwise  be  ordered  to  give  secari 
a  minor,  the  bond  (section-  118)  will  be  executed  only  b 
sureties.  It  has  been  made  clear  in  section  126  that  a  Presi^ 
Magistrate,  District  Magistrate,  Sub-divisional  Magistrate, 
Magistrate  of  the  first  class  can  cancel  a  bond  on  the  appli< 
of  a  surety,  Sub<-divisionaI  Magistrates  are  empowered  (sec, 
to  require  security  for  good  behaviour. 
Dispersion  Chapter  IX,  on  dispersion  of  unlawful  assemblies,  contain 
assemblies  ^^^  ^^^  calling  out  and  employing  the  military,  in  aid  < 
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power.  They  were  first  enacted  in  the  Code  of  1872,  and 
dy  (according  to  Sir  Fitzjames  Stephen  *)  the  principles  laid 

in  the  charge  of  Tindal  C.J.  to  the  grand  jury  of  Bristol 

(32,    as  to  the  duty  of  soldiers  in  dispersing  rioters.     The 

carry  the  law  somewhat  further  than  it  has  yet  been  carried 

Dgland,  as  they  expressly  indemnify  all  persons  acting  in  good 

in  compliance  with  requisitions  under  sections  128  and  130, 
Ebrbid  prosecutions  of  magistrates,  soldiers,  and  police  officers, 
pt  with  the  sanction  of  the  Governor- General  in  Council.  In 
chapter  volunteers  enrolled  under  the  Indian  Volunteers  Act, 
),  are  placed  on  the  same  footing  as  soldiers  of  Her  Majesty's 

y- 

1  Chapter  X,  as  to  Public  Nuisances,  section  133  has  beenSuppres- 
nded  to  cases  of  keepincr  croods  or  merchandise  (for  example,  *"^?  ®^ 
aged  rice)  injurious  to  the  public  health,  and  of  carrying  on 
ipations  ofFensive  to  the  religious  feelings  of  any  considerable 
ion  of  the  community.  The  latter  alteration  is  intended  to 
it  snch  cases  as  that  of  a  butcher  exercising  his  trade  in  a 
idl  town  so  as  to  cause  risk  of  breach  of  the  peace, 
chapter  XI  deals  with  temporary  orders  in  urgent  cases  of 
sance.  The  power  conferred  by  section  518  of  the  Code  of 
r2  was  intended  to  be  exercised  only  in  urgent  cases  where 
peedy  remedy  is  desirable.  The  present  Code  (sec,  144)  pro- 
es  that  no  orders  nnder  Chapter  XI  shall  remain  in  force  for 
re  than  two  months,  unless  in  case  of  danger  to  human  life, 
ilth  or  safety,  or  a  riot  or  affray,  the  Local  Government  directs 
lerwise.  Where  time  allows,  the  procedure  must  be  under 
lapter  X. 

Chapter  XII  empowers  Magistrates  to  interfere  in  disputes  as  Dispates 
immoveable  property  likely  to  cause  a  breach  of  the  peace,  to  "oveaWe 
dde  whether  any  of  the  parties  is  then  in  actual  possession  of  property, 
e  subject  of  dispute,  and  if  so,  to  declare  him  entitled  to  retain 
)B8eBsion  until  evicted  in  due  course  of  law,  and  has  been  expressly 
stricted  to  cases  in  which  the  property  is  tangible.     It  is  founded 
1  ActlY  of  1840  and  the  seven  Regulations  mentioned  in  that 
ct,  and  is  of  great  use  in  India,  where  disputes  as  to  boundaries, 
ater-conrses,  alluvion  and  diluviated  land  are  frequent  and  seme- 
mes sanguinary.     The  section  seems  to  require  amendment  so  as 
3  render  it  impossible  to  decide  (as  the  Calcutta  High  Court  has 
eoided^)  that  a  dispute  as  to  the  right  to  collect  rent  is  a  dispute 
onceming  tangible  immoveable  property. 
Doubts  had  been  raised  as  to  whether  the  report  of  the  person 

*  Hist,  Crim.  Law,  iii.  343.  '  jl  Cal.  413. 
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deputed  (under  section  148)  to  make  a  local  inquiry  may  be  reai 
as  evidence  in  the  case.     The  Code  settles  this  in  the  affirmative. 
Preventive      Chapter  XIII  treats  of  the  action  of  the  police  in  preventing  th 
Doliee  ^      commission  of  cognisahle  offences,  injury  to  public  property,  an< 
the  use  of  false  weights  and  measures. 


V. — Information  to  the  Police,  and  theib  power  to 

INVESTIGATE. 

Part  V  consists  of  a  single  chapter  (XTV)  relating  to  informatio 
to  the  police  concerning  the  commission  of  offences,  and  their  powc 
to  investigate  cases.  It  corresponds  with  Chapter  X  of  Act  ] 
of  1872,  and  sections  379  and  380  of  the  same  Act.  It  dea! 
with  the  examination  of  witnesses  by  the  police,  searches,  an 
sending  cases  to  the  Magistrate  when  the  evidence  is  sufficien 
Precautions  are  taken  (sees.  162,  163)  against  abuse  by  the  poli( 
of  their  powers  under  this  chapter. 

The  words  'or  that  immediate  arrest  is  not  necessary,'  whic 
were  contained  in  section  117  of  Act  X  of  1872,  have  been  omittc 
from  section  158  of  the  present  Code,  as  it  is  not  apparent  wl 
a  police-officer  should  be  debarred  from  investigating  a  case  • 
a  cognisable  offence  because  he  does  not  at  starting  feel  himsc 
justified  in  arresting  any  person. 

Section  164  makes  it  clear  that  confessions  to  Magistrates  slu 
not  only  be  '  taken,'  but  signed  and  certified,  like  examinations 
accused  persons.     In  the  form  of  memorandum  relating  to  coi 
fessions  words  have  been  introduced  to  show  that  the  confessic 
was  taken  in  the  Magistrates'  presence  and  hearing,  and  that 
contains  a  full  and  true  account  of  the  statement. 

In  sections  165  and  166,  dealing  with  searches  by  the  police,  tl 
law  has  been  amended  so  as  to  meet  difficulties  which  had  arisi 
in  practice.  In  section  167  it  has  also  been  amended.  On  the  o: 
Detention  hand,  there  is  strong  objection  to  allowing  an  accused  person 
be  detained  at  a  police-station  longer  than  is  necessary,  and,  < 
the  other,  to  insist  on  his  being  forwarded  to  the  Magistral 
when  his  presence  on  the  spot  may  be  indispensable  for  trackii 
out  crime  or  recovering  property,  might  be  a  serious  impedime 
to  justice.  Under  proper  precautions,  the  detention  of  the  accus 
for  sufficient  reasons  is  allowed,  but  the  period  of  detention  h 
been  limited  to  fifteen  days  in  the  whole. 

Part  V  also  requires  (sec.  174)  the  police  to  inquire  and  repc 
on  siiicides  and  deaths  caused  by  another  person,  an  anim 
machinery  or  an  accident.     Power  resembling  that  conferred 
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Coroners  by  Act  IV  of  187 1,  section  11,  has  been  given  (sec.  176) 
to  Magistrates  authorised  to  hold  inquests  to  disinter  and  examine 
corpses  in  order  to  discover  the  cause  of  death. 

VI. — Proceedings  in  Pbosecutions. 

Having  thus  dealt  with  the  means  of  preventing  inchoate  offences 
and  arresting  the  course  of  such  as  are  in  operation,  having  also 
dealt  with  information  to  the  police  of  offences  and  the  consequent 
preliminary  investigation,  the  Code  next  sets  forth  the  mode  of  con- 
ducting prosecutions  for  consummated  offences. 

Part  VI  treats  of  proceedings  in  prosecutions  up  to  appeal,  and 
is  divided  into  sixteen  chapters,  arranged  as  follows  : — 

XV.  Jurisdiction  of  Criminal  Courts  in  Inquiries  and  Trials; 
XVI.  Complaints  to  Magistrates ;  XVII.  Commencement  of  Pro- 
ceedings before  Magistrates ;  XVIII.  Inquiry  into  cases  triable  by 
the  Court  of  Session  or  High  Court ;  XIX.  The  Charge ;  XX. 
Trial  of  Summons-Cases  by  Magistrates ;  XXI.  Trial  of  Warrant- 
Cases  by  Magistrates;  XXII.  Summary  Trials;  XXIII.  Trials 
before  High  Courts  and  Courts  of  Session ;  XXIV.  General  Pro- 
visions as  to  Inquiries  and  Trials ;  XXV.  Evidence ;  XXVI.  The 
Judgment ;  XXVU.  Submission  of  Sentences  for  Confirmation ; 
XXVEII.  Execution ;  XXIX.  Suspensions,  Remissions,  and  Com- 
mutations of  Sentences ;  XXX.  Previous  Acquittals  or  Convictions. 

It  will  be  seen  that  the  above-mentioned  chapters  are  arranged, 
as  nearly  as  may  be,  according  to  the  chronological  order  of  the 
events  in  a  prosecution. 

Chapter  XV  (as  to  the  jurisdiction  of  the  Courts  in  inquiries  and  Jurisdic- 
trials)  deals,  first,  with  the  place  of  inquiry  or  trial.     Here  the  p^^^J?  . 
general  rule  is  (sec.  177)  that  every  offence  shall  be  inquired  into  inquiries 
and  tried  by  a  Court  within  the  local  limits  of  whose  jurisdiction  it  ^^^  trials. 
was  committed.     But  there  are  special  provisions  for  cases  where 
the  act  has  been  done  in  one  local  area  and  the  consequence  has 
ensued  in  another  (sec.  180):  where  the  act,  e.g.  an  abetment,  is 
an  offence  by  reason  of  its  relation  to  another  act  which  is  also  an 
offence  :  where  it  is  uncertain  in  which  of  several  local  areas  an 
offence  has  been  committed :  where  an  offence  is  committed  partly 
in  one  local  area  and  partly  in  another:  where  the  offence  is  a 
continuing  one  and  continues  to  be  committed  in  more  local  areas 
than  one  :  where  it  consists  of  several  acts  done  in  different  local 
areas  (sec.  182):  where  it  is  committed  on  a  journey  (sec.  183). 
There  are  also  special  rules  as  to  inquiry  into  and  trial  of  the 
offences  of  thuggee,  dacoity,  escape  from  custody,  criminal  mis- 
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appropriation,  criminal  breach  of  tnist  and  theft  (sec.  i8a),  ani 
as  to  offences  against  the  laws  relating  to  railways,  telegraphs,  th 
post  office,  and  arms  and  ammunition  (sec.  184). 

Sections  9  and  10  of  the  Foreign  Jurisdiction  Act  (XXI  c 
1879),  which  deal  respectively  with  the  liahility  of  British  subject 
for  offences  committed  out  of  British  India,  and  with  the  reoeptio 
in  evidence  of  depositions  made  before  Political  Agents,  have  bee 
transferred  to  this  part  of  the  Code  (sections  188  and  189),  whic 
is  obviously  their  proper  place. 

To  the  provisions  contained  in  the  previous  law  regarding  tb 
transfer  of  cases  the  present  Code  adds  a  clause  (sec.  192),  pn 
viding  that,  when  any  Magistrate  of  the  first  class,  speciidly  en 
powered  in  this  behalf  by  the  District  Magistrate^  has  take 
cognisance  of  any  case,  he  may  transfer  it  for  inquiry  or  trial  to  an 
other  competent  Magistrate  in  such  district.  This  enables  sue 
Magistrates  to  distribute  the  work  in  their  Courts,  when  it 
necessary  to  do  so,  with  less  delay  than  was  formerly  nnavoidable. 

Chapter  XV  deals,  secondly,  with  the  conditions  requisite  ft 
the  initiation'  of  proceedings,- — the  receipt  of  a  complaint : 
police-report  t  information  A-om  any  other  pel^on :  the  Magistrate 
own  knowledge  or  suspicion ;  or,  in  the  case  of  a  contempt,  tl 
sanction  or  complaint  of  the  public  servant  concerned  or  of  h 
offiicial  superior* 

Section  195  requires  that  the  sanction  to  entertain  complain 
of  contempts  and  certain  offences  against  public  justice  or  relating  1 
documents  given  in  evidence  shall,  so  far  as  practicable>  specify  tl 
place  in  which,  and  the  occasion  on  which,  the  offence  complain( 
of  was  committed.     The  sanction  may  be  revoked  or  granted  I 
any   authority  to  which  the  authority  giving  or   refusing   it 
subordinatei     And  in  order  to  remove  doubts  which  had  been  fc 
on  the  point,  it  is  declared  that,  for  the  purposes  of  this  sectio 
every  Court  shall  be  deemed  to  be  subordinate  to  the  Court 
which  appeals  from  the  former  Court  ordinarily  lie.     Sanctions  ' 
complaints  are  also  required  in  the  case  of  prosecutions  for  ac 
done  in  dispersing  unlawful  assemblies  (sec.  132),  for  state-offenc 
(sec.  196))  for  acts  committed  by  judges  and  public  servants 
such  (sec.  197),  and  for  breach  of  contracts  of  service,  defamatio 
and  certain  offences  relating  to  marriage  and  married  women  (set 
198,  199).  ^ 
Limitation      No  sanction  under  sec.  195  shall  remain  in  force  for  more  thi 
01  prosecu-  g-^  months  from  the  date  on  which  it  was  given ;  but  of  com 
'''^'         it  may  be  renewed. 

The  Code  contains  no  other  rule  for  the  limitation  of  prosecutioi 
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All  otber  offences  under  the  Penal  Code, — «yen  mere  attempts — 
even  those  offences  which  are  compoundable  without  the  per- 
mission of  the  Oourt — may  be  prosecuted  after  any  lapse  of  time, 
because  allowing  such  prosecutions  to  be  barred  would  (to  use 
the  words  of  Livingston)  *  hold  out  a  reward  to  ingenious  villainy 
and  address  in  concealment.'  But  in  the  absence  of  a  law  of  limi* 
tation  there  is  danger  that  innocent  men  may  be  convicted  owing 
to  the  death  of  their  witnesses  or  the  destruction  of  their  docu- 
mentary evidence;  and  sundry  special  and  local  laws  have  pre* 
scribed  periods  within  which  offences  against  their  provisions 
must  be  prosecuted.  Of  these  laws  the  chief  are  as  follows :  they 
are  here  classified  according  to  the  periods  which  they  respectively 

prescribe : — 

Five  Years* 

31  Geo.  III.  c.  70,  sec.  7  (prosecation  of  the  Govemor-Gdneral^  etc.) 

Tkree  Tears, 

34  Geo.  III.  c.  35,  sec.  82  (proflecntion  of  British  subjects  guilty  of 
offences  in  India). 

Two  Years, 

Act  XY  of  1873^  sec.  76  (Marriage  of  Christians). 

One  Year,  • 

The  Army  Act^  1881  (44  &  45  Vic^  c.  58)^  see.  170* 

XX  of  1847,  sec.  16  (Copyright). 

XIII  of  1857,  sec.  26  (Opium,  Bengal). 

Ben.  Act  Y  of  1866,  sees.  15,  24  (Hackney  Carriages,  Calcutta)  1 

Six  Monthst 

YI  of  1879,  sec.  9  (Preservation  of  Elephants). 

XXII  of  1881,  sec.  47  (Excise,  Northern  India,  Burma,  Coorg)« 

XII  of  1882,  sec.  II  (Salt). 

XYIII  of  1882,  sec.  16  (Burma  Steam  boilers)* 

Y  of  1886,  sec.  13  (Mirzapur  Stone  Mah^). 

Mad.  Act  YI  of  j  871,  sec.  42  (Excise  on  Salt)^ 

Mad.  Act  I  of  1873,  sec.  9  (Wild  Elephants). 

Mad.  Act  I  of  1886,  sec.  72  (Excise). 

Mad.  Act  II  of  1886,  sec.  87  (Madras  Harbour). 

Bom.  Act  V  of  1873,  sec.  26  (Steam  boilers)* 

Bom.  Act  YII  of  1873,  sec.  62  (Salt). 

Ben.  Act  YII  of  1864,  sec.  37  (Salt). 

Ben.  Act  YII  of  1878,  sec.  72  (Excise). 

Ben.  Act  III  of  18791  ''^*  '^  (Steam  boilers)* 

Four  Monthsi 
Bom.  Act  V  of  1878,  sec.  67  (Excise)* 

7%'ee  Months, 

XIX  of  1850J  sec.  18  (Binding  Apprenticed). 
XXIY  of  1859,  sec*  53  (Police,  Madras). 
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same  matter,  the  Court  sball  take  into  account  any  Bom  paid  or 
recovered  as  compensation  under  this  section. 

Chapter  XXI  deals  with  trials  of  warrant^cases  by  Magistrates. 
The  chief  distinction  between  this  procedure  and  that  provided  for 
the  trial  of  summons-cases  is  that  under  Chapter  XXI  the  Magis- 
trate first  hears  the  complainant  (if  any)  and  takes  the  evidence  for 
the  prosecution,  and  then,  if  there  is  ground  for  presuming  the  g^t 
of  the  accused,  frames  a  written  charge  to  which  he  is  required  to 
plead.     Moreover,  the  evidence  of  each  witness  is  taken  down  in 
writing  (sec.  356) :  it  is  not  enough  (as  in  trying  a  summons-case) 
to  make  a  memorandum  of  its  substance.  Here,  as  in  Chapter  XYIII, 
has  been  inserted  a  clause  (sec.  253)  authorising  the  Magistrate  to 
discharge  the  accused  at  any  stage  of  the  case  if,  for  reasons  to  be 
recorded,  the  Magistrate  considers   the  charge  to  be  groundless. 
Under  the  Code  of  1872  (sec.  215),  no  matter  how  groundless  the 
charge  might  be,  the  Magistrate  was  compelled,  before  discharging 
the  accused,  to  take  the  evidence  of  the  complainant  and  of  all  the 
witnesses  whom  the  prosecution  might  bring  forward.     The  pro- 
vision in  the  same  Code,  sec.  218,  that  the  accused  shall,  while 
making  his  defence,  be  allowed  to  recall  and  cross-examine  the  wit* 
nesses  for  the  prosecution,  has  been  expressly  confined  (sec.  256)  to 
cases  where  these  witnesses  are  present  in  the  Court  or  its  precincts. 
The  power  to  recall  witnesses  for  the  prosecution  after  they  had  left 
the  Court  was  often  abused  for  the  purpose  of  harassment  and  delay. 
Chapter    XXII    deals    with    summary    trials    of    the    minor 
offences  specified  in  sec.   260.     Here   the   Local  Government  is 
authorised  to  confer  on  Benches  invested  with  second  or  third 
class  powers  jurisdiction  to  try  abetments  of,  and  attempts  to 
commit,  the  offences  which  they  may  now  try  summarily.     The 
omission  in  the  Code  of  1872  to  provide  for  these  abetments  and 
attempts  was  obviously  ^r  tncuriam.     The  offences  of  retaining 
stolen  property  not  exceeding  rs.  50  in  value,  and  assisting  in  the 
concealment  or  disposal  of  stolen  property  not  exceeding  rs.  50  in 
value,  have  been  added  to  the  list  of  those  triable  in  a  summary 
way ;  and  the  offence  of  receiving  stolen  property  will  not  be  sc 
triable  where  its  value  exceeds  that  amount.     The  limit  of  im 
prisonment  under  this  chapter  is  three  months  (sec.  262).     When 
no  appeal  lies,  the  Magistrate  or  Bench  neither  records  the  evidence 
nor  frames  a  formal  charge  ;  but  merely  enters  certain  particular; 
in  such  form  as  the  Local  Government  directs  (sec.  263).   No  reasoni 
are  given  except  in  case  of  conviction. 
Trials  be-        Chapter  XXIII  provides  a   common   procedure  for  the  Higl 
Courts  and  ^^^rts  and  the  Courts  of  Session  in  trials  before  those  tribonah 
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In  Chapter  XVIII — of  inquiry  into  cases  triable  by  the  Court  Inquiry 
of  Session   or   High   Court — power  is   given  (sec.  209)  to  the™?^?**** 
Magistrate  to  discharge  the  accused  at  any  stage  of  the  case  if,  for  Sessions 
reasons  to  be  recorded,  the  Magistrate  considers  the  charge  to  be  Court. 
groundless.      This   chapter    also  contains  provisions    as   to  the 
framing  of  the  charge  (sec.  210),  the  witnesses  for  the  defence 
(sees.  211,  212,  216,  217),  and  the  custody  of  the  accused  pending 
trial  (sec.  220). 

The  accused  should  have  full  notice  of  the  offence  cbarged  against  The 
him.  Chapter  XIX,  therefore,  deals  with  the  form  of  the  charge  °*^"8®' 
(sees.  221-224)  '  the  effect  of  the  absence  of  a  charge  or  of  errors  in 
one  (sees.  225,  232) :  alterations  in  charges  (sec.  227) :  joinder 
of  charges  (sec.  233);  and  the  trial  at  one  trial  for  several 
offences  (sees.  234,  235,  236,  239).  It  extends  to  the  whole  of 
British  India  the  amendments  in  Act  X  of  1872,  sections  439  to 
459,  made  in  the  Presidency  Towns,  Allahabad  and  Lahore  by 
Act  X  of  1875;  and  with  reference  to  Mr.  Justice  West's  observa- 
tions in  II  Bomb.  H.  C.  241,  on  the  corresponding  section  (457) 
of  the  Code  of  1872,  section  238  of  the  present  Code  has  been 
confined  to  offences  consisting  of  several  particulars,  a  combination 
of  some  only  of  which  constitutes  a  complete  minor  offence. 

From  the  section  (235),  corresponding  with  section  454  of  the 
Code  of  1872,  have  been  omitted  all  provisions  as  to  the  amount 
of  punishment.  They  obviously  belong  to  substantive  law,  not  to  pro- 
cedure, and  find  their  proper  place  in  the  Penal  Code  as  amended 
by  Act  VIII  of  1882.     The  illustrations  have  also  been  amended. 

Provision  has  been  made  in  section  238  for  the  case  where  a 
person  charged  with  an  offence  proves  circumstances  which  reduce 
it  to  a  minor  offence.  He  may  then  be  convicted  of  the  minor 
offence,  though  he  is  not  charged  with  it. 

Chapter  XX  prescribes  a  simple  procedure  for  the  trial  by  Trial  of 
Magistrates  of  summons-cases.     No  formal  charge  need  be  framed.  !^??f^^^" 
The  Magistrate  states  to  the  accused  the  particulars  of  his  alleged 
offence,  and  asks  him  if  he  has  any  cause  to  show  why  he  should 
not  be  convicted.     If  he  admits  his  guilt  he  is  convicted.     If  he 
does  not,  evidence  is  taken — a  mere  memorandum  of  its  substance 
being  made  (sec.  355) — and  he  is  acquitted  or  sentenced  according 
to  its  effect.     This  chapter  should  expressly  provide,  in  sec.  244, 
for  cross-examination  of  witnesses.   When  the  complaint  is  frivolous  Frivolous 
or  vexatious,  the  Magistrate  may  order  the  complainant  to  pay  the  conaplamts. 
accused  compensation  not  exceeding  rs.  50.     To  the  section  (250) 
giving  this  power  a  clause  has  been  added,  providing  that,  when 
awarding  compensation  in  any  subsequent  civil  suit  relating  to  the 
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General 
provisions. 

Pardons  to 
accom- 
plices. 


Examina- 
tion  of  the 
accused. 


Com- 
pounding 
offences. 


guilty  to,  or  been  convicted  of,  tbe  Enibsequent  offence.' .  There  18 
a  similar  rule  in  England  (6  &  7  Wm.  IV.  c.  iii). 

Chapter  XXIV  contains  general  provisions  as  to  inquiries  and 
trials.  The  subject  of  tendering  pardons  to  accomplices  is  first  dealt 
with.  Buch  tender  can  only  be  made  in  cases  triable  exclusively  by 
the  Court  of  Session  or  High  Court.  In  cases  where  a  pardon 
is  tendered  to  and  accepted  by  a  person,  and  such  person  gives 
evidence  before  a  Magistrate  in  a  preliminary  inquiry,  he  should 
not  be  forced  to  adhere  to  that  evidence  in  a  subsequent  trial, 
through  fear  of  being  prosecuted  on  an  alternative  charge  of  giving 
false  evidence  either  before  the  Magistrate  or  the  Judge.  It  might 
happen  that  he  was  wrongly  induced  or  coerced  into  giving  evidence 
before  the  Magistrate.  Section  339  accordingly  provides  that  no  pro- 
secution for  giving  false  evidence  in  a  statement  made  under  promise 
of  pardon  shall  be  entertained  without  the  sanction  of  the  High  Court. 

Sec.  342  gives  the  power  to  examine  the  accused  for  the  purpose, 
only,  of  enabling  him  '  to  explain  any  circumstances  appearing  in 
the  evidence  against  him.'  The  section  assumed  its  present  form 
partly  owing  to  a  judgment  of  the  High  Court  of  Bengal  (6  Cal. 
102),  partly  owing  to  the  following  words  of  Edward  Livingston* : 
'  An  unrestrained  right  of  interrogating  is  also  very  apt  to  produce 
insidious  and  catching  questions.  Instead  of  a  cool  and  impartial 
attempt  to  extract  the  truth,  the  examination  becomes  a  contest, 
in  which  the  pride  and  ingenuity  of  the  magistrate  are  arrayed 
against  the  catltion  or  evasions  of  the  accused ;  and  every  con- 
struction will  be  given  to  his  answer  that  may  fix  upon  him  the 
imputation  of  guilt.'  It  may  be  added  that  badgering  by  the  judge 
is  apt  to  arouse  undue  sympathy  for  the  prisoner. 

Much  doubt  existed  as  to  the  offences  which  may  lawfully  be 
compounded.  The  Exception  to  section  214  of  the  Penal  Code  (in 
which  the  law  on  the  subject  was  contained)  was  in  1882  exces- 
sively obscure,  and  this  obscurity  was  increased  rather  than 
diminished  by  the  illustrations  annexed  to  that  section.  The 
Criminal  Procedure  Code  of  1882  repeals  these  illustrations;  and 
section  345  declares  in  immistakeable  language  that  certain  specified 
offences,  and  no  others  \  may  be  compounded.     These  are — 

Uttering  words  etc.  with  deliberate  intent  to  wound  religious 

feelings  (Penal  Code,  sec.  298). 
Causing  hurt  (Penal  Code,  sees.  323,  334). 


1  Works,  i.  355. 

'  It  may  therefore  be  doubted 
whether  sec.  55  of  the  Madras  Forest 
Act,  Mad.  Act  Y  of  1882,  and  sec.  67 


of  the  Madras  Excise  Act,  Mad.  Act 
I  of  1886,  are  not  ultra  vires  of  the 
local  legislature  by  which  they  were 
enacted. 
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WroDjgfully  restraining  or  confining  any  person  (Penal  Code, 

sees.  341,  342). 
Assault  or  use  of  criminal  force  (Penal  Code,  sees.  352,  355, 

358). 
Unlawful  compulsory  labour  (Penal  Code,  sec.  374). 

Mischief,  when  the  loss  or  damage  is  caused  to  a  private 

person  (Penal  Code,  sees.  426,  427). 

Criminal  trespass  and  house-trespass  (Penal  Code,  sees.  447, 

448). 
Criminal  breach  of  contract  of  service  (Penal  Code,  sees.  490, 

491,  492). 
Adultery,  and  enticing  etc.  a  married  woman  (Penal  Code, 

sees.  497,  498). 
Defeimation  (Penal  Code,  sec.  500). 

Printing  or  engraving  de&matory  matter  (Penal  Code,  sec.  501 .) 
Sale  of  printed  or  engraved  substance  containing  de&matory 

matter  (Penal  Code,  sec.  502). 
Insult  intended  to  provoke  a  breach  of  the  peace  (Penal  Code, 

sec.  504). 
Criminal  intimidation,  except  when  the  offence  is  punishable 

with  imprisonment  for  seven  years  (Penal  Code,  sec.  506). 

The  offences  of  voluntarily  causing  hurt  or  grievous  hurt,  and 
those  of  causing  hurt  or  grievous  hurt  by  an  act  which  endangers 
life,  which  are  punishable  under  the  Penal  Code,  sections  324,  335, 
337  or  338,  are  compoundable  with  the  permission  of  the  Court, 
and  by  the  person  to  whom  the  hurt  has  been  caused. 

Simultaneously  with  the  new  Code  the  Indian  Legislature  passed 
Act  Ylil  of  1882,  section  6  of  which,  for  the  Exception  to  section 
280  of  the  Penal  Code,  substituted  the  following  : — 

*  Exception. — The  provisions  of  sections  213  and  214  do  not  ex- 
tend to  any  case  in  which  the  offence  may  lawfully  be  compounded.' 

Section  349  prescribes  a  procedure  in  cases  where  a  second  or 
third  class  Magistrate  finds  that  he  cannot  pass  a  sentence  suffi- 
ciently severe.  Section  350  provides  for  convictions  or  commit- 
ments on  evidence  partly  recorded  by  one  Magistrate  and  partly 
by  his  successor,  and  should  be  modified  so  as  to  make  it  clearly 
applicable  to  inquiries  under  section  107. 

Chapter  XXY  contains  rules  as  to  the  mode  of  taking  and  re-  leaking 
cording  evidence  in  inquiries  and  trials  (sees.  353-360),  and  as  to  ®^^<1®'"'«- 
the  interpretation  of  evidence  to  the  accused  or  his  pleader  (sec.  36 1). 
The  evidence  must,  as  a  rule,  be  taken  down  by  the  Magistrate  or 
'Judge,  or  in  his  presence  and  hearing.     The  provisions  as  to  this 
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except  where  the  trial  was  by  jtuy,  in  which  case  the  appeal  lies 
on  matter  of  law  only  (sec.  418).  For  the  purposes  of  appealing,  the 
alleged  severity  of  a  sentence  is  deemed  a  matter  of  law  (sec.  418). 
The  power  to  appeal  was  liberally  bestowed  by  the  Code  of  1 87  2,  and 
only  three  new  cases  are  provided  for  by  the  present  Code.  An  appeal 
has  been  given  (sec.  405)  from  orders  rejecting  applications  for 
delivery  of  attached  property.  Appeals  are  also  given  from  convio* 
tions  in  contempt-cases  by  Courts  of  Small  Causes  in  the  Presidency- 
towns,  and  by  Eegistrars  and  Bub-registrars  being  also  Civil  Courts. 
The  nine  appeals  given  by  the  present  Code  are  as  follows  :— 


I .  From  a  conviction  on  a  trial  by  a 
Magistrate  of  the  second  or  tbird  class, 
or  by  a  Bench  of  Magistrates  invested 
with  second  or  third  class  powers. 

a.  From  a  sentence  under  section 
549  by  a  Sub-divisional  Magistrate 
of  the  second  class. 

3.  From  a  conviction  on  a  trial  by 
an  Assistant  Sessions  Judge,  a  Dis- 
trict Magistrate,  or  other  Magistrate 
of  the  first  class. 


■  4.  From  a  conviction  on  a  trial  by 
a  Sessions  Judge  or  an  Additional  or 
a  Joint  Sessions  Judge. 

5.  From  a  sentence  by  a  Presidency 
Magistrate  to  imprisonment  for  a 
term  exceeding  six  months  or  to  fine 
exceeding  rs.  200. 

6.  From  an  original  or  appellate 
order  of  acquittal  passed  by  any 
Court  other  than  a  High  Court. 

7.  From  the  rejection  of  an  appli- 
cation under  section  89  for  delivery 
of  attached  property  or  its  proceeds, 

8.  Froip  the  order  of  a  Magistrate 
(other  than  the  District  Magistrate 
or  a  Presidency  Magistrate)  to  give 
seci;urity  for  good  behaviour  (sees. 
118,  126.) 

9.  From  a  sentence  under  section 
480  or  section  485  by 


Appellate  Court. 

The  District  Magistrate  or  a  Magis- 
trate of  the  first  class  subordinate  to 
him  and  empowered  by  the  Local 
Government  to  hear  luoh  appeals 
(sec.  407.) 

Ditto. 


The  Court  of  Session,  except  where 
the  sentence  is  subject  to  the  con- 
firmation of  that  Court,  in  which  case 
the  appeal  lies  to  the  High  Court 
(sec.  408).  Where  the  appellant  is  an 
European  British  subject,  he  may  at 
his  option  appeal  either  to  the  Court  of 
Session  or  the  High  Court  (sec.  408). 

The  High  Court  (sec.  410). 


The  High  Court  (sec.  411). 


The  High  Court  (sec.  417). 


The  Court  to  which  appeals  ordin- 
arily lie  firom  the  sentence  of  the  Court 
rejecting  the  application  (sec.  405). 

The  District  Magistrate  (sec.  406  ^). 


*  In  this  section,  after  *i  18 '  the  word  and  figures  or  'i  a6  '  should  be  inserted. 
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(a)  any  Court  other  than  a  Small 
Cause  Court : 


(b)  a  Presidency  Small  Cause 
Court: 

(e)  any  other  Small  Cause 
Court: 


Appellate  Court, 

The  Court  to  which  decrees  and 
orders  made  in  such  Court  are  ordin« 
arily  appealable  (sec.  4S6). 

The  High  Court  (sec.  486). 


{d)  a  Registrar  or  Sub-registrar 
being  also  Judge  of  a  Civil  Court : 


(e)  a  Begistrar  or  Sub-registrar 
not  being  also  a  Judge  of  a  Civil 
Court. 


The  Court  of  Session  for  the  Ses- 
sions Division  within  which  such 
Court  is  situate  (sec.  486). 

The  Court  to  which  the  appeal 
would  lie  if  the  sentence  were  a  decree 
by  him  in  his  judidaL  capacity  (sec. 
486). 

The  District  Judge,  or,  in  the  Presi- 
dency-towns, the  High  Court  (sec. 
486). 

Section  408  provides  that  the  appeal  from  a  District  Magistrate 
exercisiog  the  enhanced  powers  conferred  under  section  34  and 
passing  any  sentence  requiring  conOrmation  by  the  Court  of  Session 
shall  lie  to  the  High  Court,  but  shall  not  be  presented  until  the 
case  has  been  disposed  of  by  the  Court  of  Session.  This  puts  the 
appeals  in  question  on  the  same  footing  as  appeals  from  an  Assistant 
Sessions  Judge.  There  seems  to  be  no  reason  for  making  any 
distinction  between  the  two. 

Section  417  empowers  the  Local  Government  to  direct  the  public  Appeals 
prosecutor  to  appeal  to  the  High  Court  from  orders  of  acquittal      .T*!*!!' 
passed  by  any  inferior  Court  \     Such  a  power  is  desirable  in  two 
cases :  where  there  has  been,  as  occasionally  happens  in  India,  a 
gross  miscarriage  of  justice,  and  where  fresh  and  credible  evidence 
has  been  brought  forward  after  the  acquittal. 

In  the  case  of  all  appeals  under  the  Code,  the  Limitation  Act  Limitation 
fixes  periods  within  which  they  must  be  presented.     In  the  case  of      *PP«a«' 
an  appeal  from  an  acquittal,  the  period  is  six  months  from  the 
date  of  the  judgment  appealed  against. 

Section  423,  as  to  the  powers  of  Appellate  Courts  in  disposing 
of  appeals,  does  not,  as  was  done  by  the  Code  of  1872,  empower 
such  a  Court  to  enhance  any  punishment  inflicted  by  the  sentence 
appealed  against.  Such  an  enhancement  can  now  be  effected  only 
by  the  High  Court  on  revision  (sec.  439). 

^  So  far  as  regards  appeals  on  matter  on  the  grounds  that  the  order  etc.  of 

of  law  from  an  acquittal,  there  were  the  Court  is  erroneous  in  point  of  law 

precedents  for  such  a  proceeding  in  or  is  in  excess  of  jurisdiction.    Under 

the  English  Statute-book.    Under  ao  the  New  York  Cr.  Proc.  Code,  §  518, 

ft  21  Vic.  c.  43,  and  42  &  43  Vic.  c.  49,  there  is  an  appeal  (i)  upon  a  judg- 

Boc.  33,  'an  appeal  from  a  Court  of  ment  for  the  accused  on  a  demurrer  to 

summary  jurisdiction  by  special  case '  the  indictment,  and  (2)  upon  an  order 

may  be  brought  by  the  complainant  of  the  Court  arresting  the  judgment. 
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In  the  case  of  an  appeal  from  an  acquittal,  section  427 
expressly  authorises  the  High  Court  to  order  the  accused  to  he 
arrested  and  brought  before  it,  and  to  commit  him  to  prison  pending 
the  disposal  of  the  appeal,  or  admit  him  to  bail.  In  the  absence  of 
this  powerj  oases  had  occurred  in  which  criminals,  afraid  of  the 
result  of  the  appeal,  escaped,  and  thus  made  the  appeal  on  behalf 
of  the  Government  of  no  avaU. 

Abatement      A  section  (431)  suggested  by  a  decision  of  the  Bombay  High 

o  appeals,  q^^^^  ^^  Bom,  564)  provides  that  appeals  by  persons  required 
to  give  security  for  good  behaviour  or  by  convicted  persons. abate 
on  their  death,  and  that  appeals  against  acquittals  abate  on  the 
death  of  the  accused.  The  power  of  revision  conferred  by  section 
439  enables  the  High  Court,  where  justice  to  the  family  of 
the  convicted  person  so  requires,  to  alter  his  sentence  even  after 
the  appeal  has  abated. 

Reference.  Chapter  XXXII — of  reference  and  revision — empowers  Presi- 
dency Magistrates  and  High  Court  Judges  exercising  original 
criminal  jurisdiction  to  refer  questions  of  law  (sees.  432-434).  This 
was  suggested,  according  to  Sir  Fitzjames  Stephen,  by  the  English 
procedure  as  to  reserving  cases  for  the  Court  for  Crown  Cases 
Beserved.  Chapter  XXXII  also  enables  certain  Courts  to  call  for 
the  records  of  inferior  Courts  (sec.  435)1  and,  though  they  cannot 
reverse  acquittals,  they  may  order  persons  improperly  discharged 
to  be  committed  (sec.  436),  or  further  inquiries  to  be  made  (sec. 

Kevision.  437).  And  it  gives  the  High  Courts  (sec.  439)  ample  powers  of 
revision,  in  exercising  which  they  may  enhance  sentences.  Sub- 
divisional  Magistrates  empowered  by  the  Local  Government  in 
this  behalf  are  authorised  (sec.  435)  to  call  for  records  of  inferior 
Courts.  This  is  in  accordance  with  the  powers  of  control  in  other 
respects  which  they  exercise. 

Where,  in  the  opinion  of  the  Court  of  Session  or  District 
Magistrate,  an  accused  person  has  been  improperly  discharged  by 
an  inferior  Court,  the  accused  should  not  be  committed  without 
having  had  an  opportunity  of  showing  cause  why  the  committal 
should  not  be  made.  Provision  to  this  effect  is  made  by  section  436, 
Section  437  enables  the  High  Court,  Court  of  Session,  or  Dis- 
trict Magistrate,  on  examining  any  record,  to  direct  *  further 
inquiry '  into  any  complaint  which  has  been  dismissed  under  section 
203,  or  into  the  case  of  any  accused  person  who  has  been  dis- 
charged. The  section  should  be  amended  so  as  to  show  clearly 
that  the  'further  inquiry'  may  be  directed  even  when  further 
evidence  has  not  been  disclosed. 
When  the  Court  of  Session  or  District  Magistrate  reports  for 
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tBe  orders  of  the  High  Court  the  results  of  examining  any  pro- 
ceeding, and  recommends  that  a  sentence  bo  reversed,  the  Court 
of  Session  or  District  Magistrate  may  order  (sec.  438)  its  execu* 
tion  to  be  suspended,  and  the  accused,  if  in  confinement,  to  be 
released  on  bail  or  on  his  own  bond. 

Section  439  (corresponding  with  the  Code  of  187  a,  section  297) 
has  been  framed  so  as  to  allow  the  High  Court,  when  exercising 
its  revisional  jurisdiction,  to  interfere  with  improper  acquittals. 
It  cannot,  however,  convert  an  acquittal  into  a  conviction;  and 
no  order  will  be  made  to  the  prejudice  of  the  accused,  unless  he 
has  had  an  opportunity  of  being  heard. 

Vlll. — Special  Pboceedinos. 

Fart  Vni,  as  to  special  proceedings,  deals  with  the  procedure 
relating  to  the  following  matters: — criminal  proceedings  against 
Europeans  and  Americans:  lunatics:  contempts  of  Court  and 
other  offences  affecting  the  administration  of  justice  :  maintenance 
of  wives  and  children  :  proceedings  in  the  nature  of  Tuiheas  corpus. 

Chapter  XXXIII  contains  the  special  rules  applicable  to  criminal  Europeans 
proceeding!^  against  Europeans  and  Americans.  The  Code  of  1872  5SnerioanB 
(sec.  72)  and  that  of  1882  (aec.  443)  conferred  on  European  British 
subjects  in  the  Mufassal  a  right  to  be  tried  exclusively  by  men 
of  their  own  race,  who  were  either  (a)  Sessions  Judges  or  (&) 
Magistrates  of  the  first  class  being  also  Justices  of  the  Peace, 
These  Magistrates  might  in  such  cases  pass  sentences  of  imprison- 
ment for  not  more  than  three  months  or  fine  not  exceeding  a  thou* 
sand  rupees,  or  both.  This  was  part  of  the  personal  law  of  Anglo- 
Indians,  just  as  the  rules  about  searches  in  za,n&xxiB\parda  women^ 
and  natives  of  rank^  were  (and  still  are)  part  of  the  personal  law  of 
the  Hindus  and  Muhammadans,  It  worked  well,  and  the  disreput- 
able Europeans,  to  whom  alone  it  applied  in  practice,  were  unable 
to  hamper  justice  by  claiming  a  jury.  In  February  1883,  however, 
Lord  Ripon  (having  previously  sought  and  obtained  the  permission 
of  the  then  Secretary  of  State  for  India)  caused  a  Bill  to  be  intro- 
duced into  the  Gk)vemor  (Jeneral's  Council,  which  became  law  as  Act 
III  of  1884.  This  measure  enables  District  Magistrates  and  Sessions 
Judges,  though  Natives,  to  exercise  jurisdiction  over  European 
British  subjects :  and  empowers  District  Magistrates, though  Natives, 
to,  sentence  such  subjects  to  imprisonment  for  six  months,  fine 
extending  to  Rs.  2000,  or  both.  On  the  other  hand,  it  enables 
European  British   subjects,  when  tried  by  a  District  Magistrate, 

^  Act  X  of  1883,  sec.  48.  *  Code  of  Ciyil  Procedure,  sec.  64Q. 

'  Ibid.  sec.  641. 
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to  claim  a  jury;  and  has  thus,  it  is  to  he  feared,  practically 
exempted  from  punishment  the  class  of  offenders  to  whom  it 
applies.  When  the  Code  is  next  altered  section  443  should  be 
expressly  applied  to  cases  under  section  107. 

Section  451  removes  some  unnecessary  differences  which  formerly 
existed  between  the  procedure  of  the  High  Courts  and  Courts  of 
Session  in  cases  in  which  European  British  subjects  are  concerned. 
In  particular,  it  provides  that,  in  the  Court  of  Session  as  well  as  in 
the  High  Court,  the  requisite  moiety  of  the  jury  or  assessors  may  be 
made  up  by  Americans  as  well  as  Europeans.  Under  the  Code  of 
1872  (sec.  78),  the  trial  of  a  European  British  subject  before  the  Court 
of  Session  need  not  be  by  jury.  But  under  the  same  Code  (sec.  2  3  4)  an 
European  or  American,  not  being  a  British  subject,  had  an  absolute 
right  to  be  so  tried.  The  present  Code  omits  the  latter  provision. 
Lunatics.  Chapter  XXXIV  deals  with  cases  (sec.  464)  in  which  the  accused 
appears  to  be  of  unsound  mind,  and  with  cases  (sec.  469)  in  which, 
though  sane  at  the  time  of  inquiry  or  trial,  he  appears  to  have  been 
insane  at  the  time  of  committing  the  act  of  which  he  is  accused. 
Section  466  must  be  read  with  the  provision  in  14  &  15  Vic,  cap.  81, 
as  to  the  removal  to  England  of  a  lunatic  found  to  be  such  in  India  \ 
The  power  given  by  sections  433  and  434  of  the  Code  of  1872,  to 
discharge  from  custody  or  make  over  to  his  relative  a  person  ac-* 
quitted  on  the  ground  of  insanity,  has  been  extended,  in  sections 
474  and  475,  to  the  case  of  persons  who,  being  found  to  be  insane  at 
the  time  of  trial,  are  committed  to  custody.  Two  useful  sections, 
added  by  Act  X  of  1886,  empower  the  Government  of  India  to 
order  criminal  lunatics,  confined  by  order  of  a  Local  Government, 
to  be  removed  from  one  province  to  another,  and  enable  any  Local 
Government  to  relieve  its  Inspector  General  of  Prisons  from  his 
functions  under  sections  472,  473,  474. 
ContemplB.  Chapter  XXXV  deals  with  proceedings  in  cases  of  certain  of- 
fences affecting  the  administration  of  justice.  This  chapter  (sees. 
476,  478,  479,  480,  482)  has  been  expressly  made  applicable  to 
Revenue  Courts. 

Section  477  has  been  framed  so  as  to  allow  a  Court  of  Session 
to  charge  a  person  for  giving  false  evidence  before  itself, — a  power 
of  which  such  Courts  were  unintentionally  deprived  by  section  472 
of  the  Code  of  1872. 

Section  480  provides  a  procedure  in  certain  cases  of  contempt — 
omission  to  produce  documents,  refusal  to  take  an  oath  or  affirmation, 
to  answer  questions,  or  to  sign  a  statement,  and  intentional  insult 
or  interruption. 

1  See  In  re  Malthy,  L.  R,  6  Q.  B.  D.  18. 
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Where  the  Local  GoYemment  bo  directs,  Sub-registrars  will 
(sec.  483)  be '  Civil  Courts '  within  the  meaning  of  the  section.  The 
position  and  qualifications  of  Sub-registrars  vary  in  different  pro- 
vinces ;  but  in  some  parts  of  India  they  are  Natives  of  good  family 
and  education,  well  fitted  for  the  exercise  of  the  powers  conferred 
by  sections  480  and  482. 

Section  486  gives  an  appeal  to  the  High  Court  from  a  conviction 
in  a  contempt  case  by  a  Court  of  Small  Causes  in  a  Presidency-town. 

Section  487  has  been  redrawn  so  as  to  avoid  a  difficulty  which 
is  felt  in  determining  the  meaning  of  the  words  '  offence  committed 
in  contempt  of  its  own  authority,'  which  occur  in  the  correspond- 
ing section  (473)  of  the  Code  of  1872. 

Chapter  XXXVI,  as  to  the  maintenance  of  wives  and  children,  Mainten- 
seems  out  of  place  in  a  Code  of  Criminal  Procedure*,  and  is  here  w^ce  of 
inserted  only  because  corresponding  provisions  were  placed  in  the  children. 
Codes  of  1 86 1  and  1872.     Sir  Fitzjames  Stephen'  thinks  that  this 
chapter  should  be  placed  in  Part  lY,  as  to  the  Prevention  of 
Offences, '  as,'  says  he,  '  it  is  a  mode  of  preventing  vagrancy,  or  at 
least   of  preventing  its  consequences.'      Unfortunately  for  this 
argument,  though  vagrancy  is  an  offence  in  England,  it  is  not,  and 
never  has  been,  an  offence  in  India'. 

Chapter  XXXVII,  as  to  directions  of  the  nature  of  a  liaheaa  corpus,  Habeas 
empowers  the  Presidency  High  Courts  to  suppress  offences  against  corpus. 
personal  liberty.  They  were  first  enacted  in  Act  X  of  1 87  5,  sec.  1 48 . 
A  somewhat  similar  jurisdiction  is,  as  we  have  seen,  given,  by  section 
100,  to  Presidency  Magistrates,  Magistrates  of  the  first  class,  and 
3ubdivisional  Magistrates,  and  in  the  case  of  certain  females,  by 
section  551  to  Presidency  Magistrates  and  District  Magistrates. 

IX. — SUPPLEMENTABT   PROVISIONS. 

Part  IX  contains  certain  provisions  supplementary  to  the 
general  rules  of  procedure  contained  in  the  Code.  It  deals,  first, 
with  the  public  prosecutor,  bail,  commissions  for  the  examination 
of  witnesses,  and  special  rules  of  evidence.  It  then  contains  cer- 
tain provisions  relating  to  bonds  to  keep  the  peace,  for  good 
behaviour,  for  appearance,  etc. :  the  disposal  of  property  regarding 
which  an  offence  has  been  committed :  the  transfer  of  criminal  cases : 
irregular  proceedings,  and,  lastly,  certain  miscellaneous  matters. 

»  The  Panjib  Chief  Court  has  ex-  »  Hist.  Crim.  Law,  iii.  342. 

pressly  ruled  that  an  application  for  '  The  European  Vagrancy  Act  is 

maintenance  is  not  a  complaint  of  an  the  only  Indian  law  dealing  with 

offence.  The  New  York  Cr.  P.  Code,  §§  vagrants ;  and  this  carefully  abstains 

914-926,  treats  the  subject  as  a  special  from  treating  vagrancy  as  a  crime, 
proceeding  of  a  criminal  nature. 
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Public  Chapter  XXXVIII,  Public  Prosecutor. — No  private  person  can 

l^oflecutor.  conduct  a  prosecution  without  the  permission  of  the  Magistrate  in- 
quiring into  or  trying  the  case  (sec.  495).  This  section,  as  amended 
by  Act  X  of  1886,  section  13,  enables  any  such  Magistrate  to  permit 
the  prosecution  to  be  conducted  by  any  person  other  than  an  officer  of 
police  below  a  rank  to  be  prescribed  by  the  Local  Goyemment  in 
this  behalf,  with  the  previous  sanction  of  the  Governor  General  in 
Council.  But  no  officer  of  police  is  permitted  to  conduct  the  prosecu- 
tion if  he  has  taken  any  part  in  the  investigation  of  the  o£fence 
with  respect  to  which  the  accused  is  being  prosecuted*  The  entire 
exclusion  of  the  police  from  such  a  function  is,  in  the  opinion  of  many 
authorities,  inei^pedient.  With  the  limitations  above  described,  there 
will  be  no  fear  of  intimidation  of  witnesses  or  undue  influence. 

The  Advocate  General,  Standing  Counsel,  Government  Solicitor 
and  any  other  officer  empowered  by  the  Local  Government  are 
exempted  from  the  necessity  of  obtaining  permission  to  conduct 
prosecutions. 

Prosecutions  before  the  Court  of  Session  must  (as  we  have  seen) 
be  conducted  by  a  public  prosecutor. 

Chapter  XXXIX,  Bail. — ^The  Lidian  law  on  this  subject  is  con- 
tained in  the  Code,  chapter  XXXlX,  in  the  second  schedule 
thereto,  in  Act  XXI  of  1879)  sec.  17  (as  to  persons  arrested  in 
anticipation  of  extradition),  and  in  special  or  local  laws  making 
certain  offences  bailable  ^.  It  states  when  bail  may  be  taken  in 
case  of  a  non-bailable  offence  (sec.  497),  declares  that  the  amount  of 
the  bail  bond  shall  not  be  excessive  (sec.  498),  provides  for  cases 
in  which  insufficient  sureties  have  been  accepted  (sec.  501) ;  and, 
lastly,  deals  with  the  discharge  of  sureties  (sec.  502).  The  powers 
here  given  to  police-officers  have  been  expressly  confined  to  officers 
in  charge  of  police-stations. 

Chapter  XL,  Commissions  for  Examination  of  Witnesses. — The 
Code,  unlike  the  English  criminal  law,  here  provides  for  the  taking 
of  evidence  on  commission.  Such  commissions,  as  Straight  J.  has 
observed^,  should  be  issued  only  in  extreme  cases  of  delay,  expense, 
or  inconvenience  *.     The  provisions  of  the  former  law  have  here  been 


BaU. 


Com- 
missions. 


^  See,  for  instance,  the  Cotoners  Act, 
iV  of  1 87 1,  sec.  27  ;  the  Customs  Act, 
VlII  of  1878,  sec.175 ;  the  Madras  Salt 
Act,  Mad.  Act  I  of  1882,  sec.  11 ;  and 
Mad.  Beg.  I  of  1830,  sec.  4  (3),  as  to 
persons  abettinga^a^.  See  also  36  Geo. 
III.  c.  57.  sec.  16,  as  to  taking  bail  in 
England  in  the  case  of  persons  accused 
of  certain  offences  committed  ib  India. 

^  5  All.  92.     So  in  New  York  the 


Courts  have  held  that  the  power  to 
issue  a  commission  is  an  innovation, 
of  the  common  laW)  and  must   be 
strictly  pursued. 

'  They  were  granted  in  4  Cal.  20 
and  6  Bom.  285  ;  but  refused  in  8 
Cal.  896,  5  All.  9a,  and  6  All.  224. 
As  to  Speakers*  warrants  for  examina- 
tion of  witnesses  in  India,  see  13  Geo. 
III.  c.  63.  sec.  42. 


INTRODUCTION.  3 1 

amended  in  fonr  respects.  Where  the  witness  resides  in  a  Native 
8tate,  power  has  been  given  (sec.  503)  to  issue  the  commission  to 
the  Political  Agent  or  other  local  officer  representing  the  British 
Government.  Section  505  requires  that  the  interrogatories  shall 
be  thought  relevant  by  the  Magistrate  or  Court  directing  the 
commission.  Where  a  subordinate  Magistrate  wishes  for  a  com* 
mission,  he  will  (sec.  506)  apply  to  the  District  Magistrate,  and 
not  (as  formerly)  to  the  Sessions  Judge:  this  relieves  the  Court 
of  Session  of  a  duty  which  can  be  more  conveniently  performed 
by  the  District  Magistrate.  And  power  is  expressly  given  (sec. 
508)  to  stay  the  inquiry  or  trial  for  a  specified  time  reasonably 
suf^ient  for  the  execution  and  return  of  the  commission. 

Chapter  XLI  contains  some  special  rules  as  to  evidence,  supple*-  Special 
menting  those  in  the  Evidence  Act.  The  report  of  any  Chemical  ^^^^^^ 
Examiner  or  Assistant  Chemical  Examiner  to  Government  may  now 
be  used  in  evidence  (sec.  510)  in  any  proceeding  under  the  Code, 
not  merely,  as  under  the  Code  of  1872,  in  any  criminal  trial.  And 
in  proving  a  previous  conviction  or  acquittal,  the  new  Code 
(sec.  511)  requires  evidence  as  to  identity  of  the  accused  person 
with  the  person  so  convicted  or  acquitted. 

Chapter  XLII  contains  some  provisions  generally  applicable  to  Boncb. 
bonds  executed  under  the  Code.    The  procedure  for  recovering  the 
penalty  from  the  principal  in  the  case  of  security  to  keep  the  peace 
provided  by  Act  Xof  1872,  sec.  502,  is  now  applicable  to  all  such  bonds. 

Chapter  XLIU,  Disposal  of  property.  When  an  inquiry  or  Disposal  of 
trial  is  concluded,  the  Court  is  empowered  (sec,  517)  to  make  such  property, 
order  as  it  thinks  fit  for  the  disposal  of  any  document  or  other 
property  produced  before  it  regarding  which  an  offence  appears 
to  have  been  committed,  or  which  has  been  used  to  commit  an 
offence.  In  partial  accordance  with  a  rule  of  the  High  Court  at 
Bombay,  section  517  declares  that,  when  a  High  Couit  or  Court  of 
Session  makes  such  an  order,  and  cannot  through  its  own  officers 
conveniently  deliver  the  property  to  the  person  entitled  thereto, 
the  Court  may  direct  the  order  to  be  carried  into  effect  by  the 
District  Magistrate,  not  the  *  committing  Magistrate,'  who  might 
have  been  transferred  before  the  order  was  made. 

Orders  under  section  517  made  in  appealable  cases  will  not 
(except  where  the  property  is  live-stock,  or 'is  subject  to  speedy 
and  natural  decay)  be  carried  out  until  the  time  allowed  for  ap- 
pealing has  expired,  or,  if  an  appeal  is  preseoted  in  due  time, 
until  the  appeal  is  disposed  of. 

Where  an  innocent  purchaser  buys  stolen  property  and  restores 
it  to  the  lawful  possessor,  provision  is  made  (sec.  519)  for  payment 
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of  the  price  out  of  money  found  on  the  convicted  thief.  This  is  in 
accordance  with  30  &  31  Yic,  cap.  35.  sec.  10.  But  there  is  no 
provision,  like  35  &  36  Yic,  cap.  93.  sec.  30,  for  the  restitution  of 
property  which  has  been  pawned  with  a  pawnbroker. 

Section  521  provides,  in  case  of  a  conviction  under  the  Penal 
Code,  sections  292,  293,  501  or  502,  for  the  destruction  of  the 
obscene  books  and  defamatory  matter  in  respect  of  which  the 
conviction  was  had.  It  also  provides  for  the  destruction  of  adul- 
terated or  noxious  food,  drink  or  drugs  in  respect  of  which  a  con- 
viction was  had  under  sections  272-275  of  the  same  Code. 

Power  to  restore  immoveable  property  to  any  one  dispossessed  of 
it  by  criminal  force,  is  conferred  by  section  522. 
of  Chapter  XLIV  enables  the  High  Court  (sec.  526)  and  the 
(jovemor  General  in  Council  (sec.  527)  to  order  any  offence  to  be 
inquired  into  or  tried  by  any  court,  otherwise  competent,  but  not 
empowered  under  sections  177-184,  and  to  transfer  criminal  cases 
from  one  Court  to  another.  And  section  528  empowers  District  and 
Subdivisional  Magistrates  to  withdraw,  recall,  or  refer  such  cases. 
Section  526  provides,  in  accordance  with  a  minute  of  Sir  B.  Peacock, 
cited  I  Calc.  223,  that  applications  to  the  High  Court  for  the 
transfer  of  cases  shall  be  made  by  motion  supported  (except  where 
the  applicant  is  the  Advocate  General)  by  affidavit  or  affirmation. 

Chapter  XLV  contains  provisions  as  to  the  cases  in  which 
.  irregularities  shall,  and  in  which  they  shall  not,  vitiate  the  proceed- 
ing in  which  they  occur.  Tender  of  pardon  under  Chapter  XXVI, 
and  sale  of  property  under  section  524  or  section  525,  have  been 
added  to  the  list  of  proceedings  which  will  not  be  set  aside  merely 
on  the  ground  of  the  Magistrate  not  being  duly  empowered. 

Chapter  XLYI  comprises  some  miscellaneous  matters,  of  which 
the  following  were  new.  Power  is  given  (sec.  541)  to  the  Local 
Government  to  fix  places  of  imprisonment  or  custody.  Moneys 
(other  than  fines)  payable  by  virtue  of  any  order  made  under 
the  Code  will  be  recoverable  as  if  they  were  fines  (sec.  547). 
The  power  to  compel  restoration  of  abducted  females,  which  for- 
merly existed  only  in  the  Presidency-towns,  has  been  extended 
(sec.  551)  to  District  Magistrates.  Power  is  given  to  the  High 
Courts  (sec.  553)  to  make  rules  for  the  inspection  of  the  records  of 
subordinate  Courts.  No  Judge  or  Magistrate  shall,  except  with 
permission  of  the  Appellate  Court,  try  or  commit  for  trial  any  case 
to  or  in  which  he  is  a  party  or  personally  interested  otherwise  than 
as  a  municipal  commissioner.  Nor  shall  he  hear  an'  appeal  from 
any  judgment  or  order  passed  or  made  by  himself  (sec.  555).  The 
Code  contains  no  clause  equivalent  to  Act  I  of  1868,  sec.  g,  as  to 
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the  recovery  of  fines,  although  similar  provisions  were  contained 
in  each  of  the  Codes  now  consolidated  (X  of  1872,  sec.  309,  X 
of  1875,  sec.  107,  IV  of  1877,  sec.  12).  The  matter  is  now 
provided  for  by  the  Penal  Code,  sec.  64,  amended  by  Act  VIII  of 
1882,  sec.  a. 

Schedules, 

Schedules  U  (Tabular  Statement  of  Offences)  and  V  (Forms), 
which  correspond  respectively  with  Schedules  IV  and  II  of  Act  X  of 
1872,  have  been  altered  so  as  to  adapt  them,  not  only  to  the  pro- 
vincial Courts,  but  to  those  of  the  Presidency  Magistrates.  The  latter 
schedule  now  contains  no  less  than  53  forms,  which  had,  before  their 
incorporation  in  the  present  Code,  stood  the  test  of  practices  in  the 
Presidency  of  Madras  and  the  Panjib.  The  Code  of  1872  contained 
only  a  set  of  forms  of  charges  and  nine  forms  of  summonses,  warrants, 
bonds,  and  the  instruments  improperly  called  recognisances. 

The  offence  of  voluntarily  causing  hurt  has  been  made  one  for 
which  the  police  may  not  arrest  without  a  warrant.  A  like  change 
has  been  made  as  to  voluntarily  causing  hurt  on  grave  and  sudden 
provocation,  not  intending  to  hurt  any  other  than  the  person  who 
gave  it.  The  numerous  investigations  by  the  police  into  charges 
of  *  hurt,'  which  the  former  law  rendered  necessary,  distracted  the 
attention  of  the  police-force  from  more  important  duties,  and  resulted 
in  little  good  to  the  public. 

The  offence  of  adultery  has  been  made  triable  by  a  Presidency 
Magistrate  and  a  Magistrate  of  the  first  class. 

The  paragraph  relating  to  mischief  by  fire  with  intent  to  cause 
damage  has  been  altered  in  accordance  with  the  amendinent  of  section 
M35  of  the  Penal  Code  by  Act  Vlii  of  1 882,  sec.  i  o.  This  alteration 
was  made  in  order  to  check  the  offence,  which  was  very  common  in 
some  parts  of  the  country,  of  setting  fire  to  garnered  crops.  A  cul- 
tivator might  have  the  whole  of  his  crop  destroyed  in  this  way, 
and  yet  if  its  value  be  less  than  Rs.  100  (as  is  often  the  case)  he 
could  not  obtain  the  aid  of  the  police  to  arrest  the  offender  without 
a  warrant  from  a  Magistrate. 

The  lists  of  powers  contained  in  section  21  et  seq.  of  Act  X  of  1872 
have  been  thrown  into  Schedules  III  (Ordinaiy  Powers  of  Pro- 
vincial Magistrates)  and  IV  (Additional  Powers  with  which  Pro- 
vincial Magistrates  may  be  invested). 


The  BilL  which  afterwards  became  Act  X  of  1882  was  published 
in  the  Gazette  of  India  for  the  5th,  12th  and  19th  April  1879,  and 
circulated  to  the  various  Local  Governments,  with  a  request  that 

VOL.  II.  D 
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it  might  be  examined  by  selected  local  officers.  This  was  done, 
and  the  result  of  the  examination  is  contained  in  a  thick  folio 
volume.  The  Bill  was  then  revised  with  reference  to  this  mass 
of  criticism,  and  to  the  cases  reported  since  it  was  iramed; 
and  it  might  almost  be  said,  in  the  form  in  which  it  was  re- 
ferred to  a  Select  Committee,  to  be  the  work  of  the  whole  body 
of  Indian  Judges  and  Magistrates  rather  than  of  any  individual  or 
Department. 

The  Select  Committee,  which  consisted  of  Mr.  (now  Sir  Rivers) 
Thompson,  the  late  Mr.  Qibbs,  Mr.  H.  Reynolds,  Jotfndra  Mohan 
Tagore,  Mr.  Louis  Forbes,  Mr.  C.  T.  Crosthwaite,  and  the  writer, 
made  eighty-five  amendments  of  the  substance  of  the  law;  but  of  these 
only  three  are  sufficiently  important  to  require  special  mention  here. 

First,  the  Committee  thought  that  the  then  law  gave  too  great 
latitude  to  the  Courts  with  regard  to  the  examination  of  an  accused 
person.  The  object  of  such  examination  is,  or  ought  to  be,  to  give 
the  accused  an  opportunity  of  explaining  any  circumstances  which 
may  tend  to  criminate  him,  and  thus  to  enable  the  Court,  in  cases 
where  he  is  undefended,  to  examine  the  witnesses  in  his  interest.  It 
was  never  intended  that  the  Court  should  examine  the  accused  with 
a  view  to  elicit  from  him  some  statement  which  would  lead  to  his 
conviction.  The  Committee  therefore  limited  the  power  of  interro- 
gating the  accused  by  prefixing  to  the  first  paragraph  of  section 
342  the  words  'for  the  purpose  of  enabling  the  accused  to  explain 
any  circumstances  appearing  in  the  evidence  against  him.'  The 
accused  should  always  have  the  opportunity  of  explaining,  and  the 
Code  therefore  requires  the  Court  to  question  him  generally  for 
that  purpose  before  he  enters  on  his  defence. 

Secondly,  the  Committee  amended  the  law  as  to  whipping.  It* 
provided  in  section  32  that  no  Magistrate  of  the  second  class  should 
pass  a  sentence  of  whipping  unless  specially  empowered  in  that 
behalf  by  the  Local  Government :  that  whipping  should  be  inflicted 
with  a  light  ratan  not  less  than  half-an-inch  in  diameter;  and 
that  it  should  never  be  inflicted  on  any  person  whom  the  Court 
considered  to  be  more  than  forty-five  years  of  age. 

Thirdly,  the  Committee  abolished  the  power,  which  Appellate 
Courts  had  under  the  Code  of  1872,  to  enhance  sentences  on 
appeals  presented  by  accused  persons.  The  existence  of  such  a 
power  tended  to  deter  convicted,  but,  possibly,  innocent  persons 
from  presenting  appeals,  and  thus  to  deprive  the  lower  Courts  of 
the  control  which  could  only  be  effectively  exercised  over  them  by 
means  of  an  unhampered  system  of  appeal. 

The  Bill  as  introduced  made  a  hundred  and  twelve  amendments 
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of  the  sabstance  of  the  law.     The  eighty-five  amendments  just  amend- 
mentioned  or  refemd  to  raised  ti»e  number  to  197'.  ^X 

The  new  Ckxle  became  law  on  the  6th  of  March,  1882  ;  bat  it  did  pretent 
not  come  into  force  till  ist  January,  1883, — ten  years  from  the  date  ^^^* 
on  which  the  Code  of  187  a  began  to  operate.  This  was  five  years 
after  the  date  on  which,  according  to  Sir  Fitzjames  Stephen,  the 
Code  should  have  been  re-enacted.  'I  should  say/  he  writes  in 
his  minute  on  the  administration  of  justice  in  British  India,  *  that 
this  process  ought  to  be  repeated  at  least  once  in  every  five  years  for 
every  important  Act/ 

Excluding  th^  special  proyisions  of  the  Acts  relating  respectively 
to  Coroners,  criminal  tribes,  inquiries  into  the  behaviour  of  public 
servants',  and  the  organisation  of  the  police,  the  Code  is  now 
a  complete  body  of  criminal  procedure.  It  combines  the  merits 
of  the  English,  or  accusatory,  system,  with  some  of  the  facilities  for 
arriving  at  the  truth  afforded  by  the  continental,  or  inquisitorial, 
systems.  No  pains  have  been  spared  to  render  its  provisions  plain 
and  practical;  and  though  it  has  been  thought  necessary  to  pass 
three  amending  Acts,  the  principal  changes  made  thereby  are  due 
rather  to  politico-sentimental  considerations  than  to  any  difficulty 
which  the  Courts  have  found  in  working  the  Code. 

Of  these  Acts,  the  first  (No.  Ill  of  1884)  has  already  been  noticed.  Act  III  of 

The  Bill  as  introduced  (i)  made  the  following  persons,  being  Magis-  '^^^' 

trates  of  the  first  class,  eligible  for  the  office  of  justice  of  the  peace.  The  lo- 

viz.  covenanted  civilians,  members  of  the  Native  Civil  Service  consti-  j^j^,^ 

tuted  under  33  Yic.  c.  3,  Assistant  Commissioners  in  non-regulation  Bill. 

provinces  and  Cantonment  Magistrates,  (2)  made  Sessions  Judges 

and  District  Magistrates  ex  officio  justices  of  the  peace,  (3)  re- 

^pealed   in  sec.   443  of  the   Code  the  words  ^and  an  European 

British  subject,'  (4)  repealed  the  provision  in  sec.  444  that  no  Judge 

presiding  in  a  Court  of  Session  should  exercise  jurisdiction  over  an 

European  British  subject  unless  he  himself  was  an  European  British 

subject,  (5)  repealed  sec.  450  and  the  last  sixteen  words  of  sec.  459. 

But  the  only  important  changes  made  by  the  Act  as  passed  were  the 

repeal  of  the  section  (450)  which  provided  for  the  case  where  the 

Judge  of  the  Sessions  division  within  which  a  European  British 

^  It  is  difficult,  therefore,  to  under-  of  the  Act  of  187a,  besides  some  few 

stand    how    Sir    Fitzjames    Stephen  alterations  in  its  sabstance ;'  History 

could  have  written  thus  of  the  Code  of  the  Criminal  Law,  iii.  324. 

of  1882 :   '  It  differs  from  the  Act  of  '  Act  XXXVII  of  1850.  The  New 

1873  principally  in  the  circumstance  Yoric  Code  of  Criminal   Procedure 

that  it  does  apply  to  the  High  Courts  contains  a  Part  (III)  relating  solely 

as  well  as  the  other  criminal  Courts  in  to  this  subject  of  judicial  proceedings 

India,  and  that  certain  alterations  for  the  removal  of  public  officers, 
have  been  nutde  in  the  arrangement 

D  % 
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subject  was  ordinarily  triable  was  a  Native,  and  tbe  substitution  for 
section  451  of  tbree  sections  enabling  a  European  British  subject — 
(a)  in  a  trial  before  the  Sessions  Court  with  the  aid  of  assessors, 
to  require  that  not  less  than  half  their  number  shall  be  Europeans 
or  Americans,  or  both  Europeans  and  Americans ;  and 

(6)  in  a  trial  before  a  District  Magistrate,  to  claim  that  the 
trial  shall  be  by  a  jury  similarly  composed. 
Act  X  of        The  second  of  these  Acts,  No.  X  of  1886,  amended  the  drafting 
1886.         q£  sections  31,  34,  no,  162,  266,  269,  398,  401  and  510.    It 
extended  sections  55  and  56  to  the  police  in  the  towns  of  Calcutta 
and  Bombay.    It  extended  to  Chief  Presidency  Magistrates  the 
provisions  as  to  endorsement  in  sections  88  and  514.   It  allowed  the 
Local  Government  to  regulate  the  practice  of  submitting  final 
police  r^orts  through  a  superior  officer  of  police.     It  also  allowed 
tlie  Local  Govesmment,  with  the  previous  sanction  of  the  Governor 
General  in  Council,  to  prescribe  the  rank  of  the  police  officer  who 
may  conduct  prosecutions.    It  empowered  the  €k>vemor  General  in 
Council  to  direct  criminal  lunatics  confined  by  order  of  the  Local 
Government  to  be  removed  from   one  province  to  another.     It 
empowered  the  Local  Government  to  relieve  the  Inspector  General 
of  jails  of  his  functions  under  sections  472, 473  and  474.   It  provided 
for  the  removal  to  a  criminal  jail  of  accused  or  convicted  persons 
who  are  in  confinement  in  a  civil  jail  and  their  return  to  the  civil 
jaiL    And  it  forbade  officers  concerned  in  sales  under  the  Code  to 
purchase  or  bid  for  the  property  sold.    There  is  a  corresponding 
section  (292)  in  the  Code  of  Civil  Procedure.     All  these  changes 
are  improvements.   ' 
Act  V  of        The  third  Act,  V  of  1 887,  merely  amends  the  definition  of  '  Officer 
^    '^*         in  chaise  of  a  police  station,'  and  in  section  312  substitutes  the 
word  *  four  *  for  the  word  *  two.'     The  object  of  the  latter  change  is 
to  increase  the  number  of  names  in  the  special  jurors'  list  in  each 
Presidency-town.     It  is  to  be  hoped  that  the  result  will  not  be  to 
lessen  seriously  the  number  of  respectable  and  intelligent  persons 
available  as  common  jurors. 
Suggested       "When  the  Code  is  next  altered,  it  would  be  well  to  repeal  and 
J^nte  of     re-enact,  as  a  separate  law,  the  chapter  on  the  maintenance  of 
the  Code,    wives  and  children ;  to  insert  sections  as  to  the  mode  of  pleading 
the  defences  of  want  of  jurisdiction,  previous  acquittal,  previous 
conviction,  and  limitation ;  to  alter   the  place  of  section  403 ; 
to  make  in  sections  no,  145,  244,  350,  406,  437,  and  443  the 
amendments  above  suggested;  to  explain  and  illustrate  the  expres- 
sion '  presumed  or  actual  partiality '  in  secticm  2  78  ;  and  to  correct 
the  clerical  errors,  mentioned  infra,  in  sections  362,  551,  and  552. 
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ACT  No,  X  OP  1882, 


PASSED  BY  THE  GOVERNOR  GENERAL  OF 

INDIA  IN  COUNCIL. 

(Beceived  the  assent  of  the  GoTemor  Oeneral  on  the  6th  March,  1882.) 

As  AMBimSD  BT  AOTS  HE  OF   1884^  X  OF   1886,  AKD  Y  OF    1 887. 


An  Act  to  consolidate  and  amend  the  law  relating  to 

Criminal  Procedure. 

Whebsas  it  is  expedient  to  consolidate  and  amend  the  law  preamble, 
relating  to  Criminal  Procedure ;  It  is  hereby  enacted  as  follows : — 


PAET  L 

PRELIMINARY. 

CHAPTER  L 

1.  This  Act  may  be  called  '  The  Code  of  Criminal  Procedure^  Short  title. 
1882  : '  and  shall  come  into  force  on  the  first  day  of  January^  Commence- 
1883;  "'*''*• 

It  extends  to  the  whole  of  British  India  ^;    bnt^  in  the  Local 
absence  of  any  specific  provision  to  the  contrary  ',  nothing  herein  ®**^** 
contained  shall  affect  any  special  or  local  law  now  in  force^, 


^  AU  references  to  the  Code  of  1 88  a 
made  in  enactments  passed  before  or 
after  25th  Jan.  1884  are  to  be  read  as 
if  made  to  that  Code  as  amended  by 
Act  m  of  1884;  see  sec.  14  of  that 
Act. 

'  10  Bom.  258,  and  to  the  places 
outside  British  India  mentioned  infra 
in  Appendix  A.    As  to  the  personal 


application  of  the  Code  outside  British 
India>  see  above,  p.  5,  9  Bom.  288, 
333,  and  sec  458  infra. 

»  See  sees.  54, 55,  56, 68, 83-86, 95, 
102,  127,  374-376,  and  Schedule  II, 
col.  3. 

*  e.g.  Act  XXXVII  of  1855, 
which  is  stiU  in  force  in  the  Santfl 
Paiganas^  12  Cal.  536. 
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Bepeal  of 

enact- 

mente. 


Notifica- 
tions etc. 
under  re- 
pealed 
Acts. 


or  any  special  jurisdiction  or  power  ^  conferred,  or  any  special 

form  of  procedure  prescribed^,  by  any  other  law  now  in  force, 

or  shall  apply  to — 

(a)  the  Commissioners  of  Police  in  the  towns  of  Calcutta^, 

Madras  and  Bombay  ^  or  the  police  in  the  towns  of  Calcutta 

and  Bombay ; 

(If)  any  officer  duly  authorised  to  try  petty  offences  in 

military  bazdrs  at  cantonments  and  stations  occupied  by  the 

troops  of  thie  Presidencies  of  Fort  St.  George  and  Bombay 

respectively* ; 

(c)  heads  of  villages  in  the  Presidency  of  Fort  St.  George ''j  or 
{d)  village  police-officers  in  the  Presidency  of  Bombay® : 
(e)  and  nothing  in  sections  174,  175  and  176  shall  apply 

to  the  police  in  the  town  of  Madras'^. 

2.  On  and  from  the  first  day  of  January,  1883,  the  enact- 
ments mentioned  in  the  first  schedule  shall  be  repealed  to  the 
extent  specified  in  the  third  colxmm  thereof,  but  not  so  as  to 
restore  any  jurisdiction  or  form  of  procedure  not  then  existing 
or  followed,  or  to  render  unlawful  the  continuance  of  any  con- 
finement which  is  then  lawful. 

All  notifications  published,  proclamations  issued,  powers 
conferred,  forms  prescribed,  local  limits  defined,  sentences 
passed  and  orders,  rules  and  appointments  made,  under  any 
enactment  hereby  repealed,  or  under  any  enactment  repealed 
by  any  such  enactment,  and  which  are  in  force  immediately 

^  The  power  to  punisli  oontempte,      Bombtiy  Presidency),   The  old  Begu- 

lation  XXII  of  1827,  sees.  3,  23,  33, 
and  Act  lY  of  1854  may  stiU  be  in 
force  in  cantonmente  (if  any)  in  which 
Bom.  Act  III  of  1867  is  not  in  force. 

^  See  Mad.BegB.  XI  of  1816,  sees. 
10-14,  and  rV  of  1 8a I,  sec.  6,  under 
which  Village-headmen  have  juris- 
diction to  try  petty  cases  of  assault, 
afiray,  abuse  and  liieffc,  to  search  for 
stolen  property,  to  hold  inquests,  and 
arrest  suspected  murderers. 

•  See  Bom.  Act  VIII  of  1867, 
Bom.  Beg.  XII.  of  1827,  sec.  37. 

»  The  Coroners  Act,  IV  of  1871,  is 
therefore  undisplaced.  All  the  rest  of 
the  Code  applies  to  the  police  in  the 
town  of  Madras. 


vested  in  the  High  Courts,  as  su- 
perior Courts  of  record,  by  the 
common-law  of  England,  seems  saved 
by  this  provision,  L.  B.,  10  Ind.  App. 
179,  where,  however,  the  point  was 
not  decided.  The  Lower  Burma 
Gaols  Delivery  Act,  XVI  of  1886,  is, 
so  far  as  is  consistent  with  the  terms 
thereof,  to  be  construed  as  one  with 
the  Code  of  Criminal  Procedure. 

*  See,  for  example.  Act  V  of  1869, 
the  Indian  Articles  of  War. 

*  See  Ben.  Act  IV  of  1866,  Madras 
Act  VIII  of  1 867,  and  (as  to  Bombay) 
Act  XIII  of  1856. 

*  See  Bom.  Act  III  of  1867  {to 
make  provision  J^or  the  ad/ministra' 
Hon  of  Military  Canionments  in  the 
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before  the  first  day  of  January,  1883^  shall  be  deemed  to  have 
been  respectively  published,  issued^  conferred,  prescribed,  de- 
fined, passed  and  made  under  the  corresponding  section  of 
this  Code. 

3.  In  every  enactment  passed  before  this  Code  comes  into  References 
force,  in  which  reference  is  made  to,  or  to  any  chapter  or^^^^^^^ 
section  of,  the  Code  of  Criminal  Procedure,  Act  No.  XXV  of  other 

1 861,  or  Act  No.  X  of  187^,   or  to  any  other  enactment  eJalct- 
hereby  repealed,  such  reference  shall,  so  far  as  may  be  prac-  ^^^^^ 
ticable,  be  taken  to  be  made  to  this  Code  or  to  its  correspond- 
ing chapter  or  section. 

In  every  enactment  passed  before  this  Code  comes  into  force  Ezpree- 
the  expressions  ^  Officer  exercising  (or  "  having  *')  the  powers  "^^^  ^ 
(or  *'  the  full  powers  '^)  of  a  Magistrate,'  *  Subordinate  Magis-  Acts. 
trate,  first  class,'  and  '  Subordinate  Magistrate,  second  class,' 
shall  respectively  be  deemed  to  mean  '  Magistrate  of  the  first 
class,'  ^Magistrate  of  the  second  class,'  and  'Magistrate  of 
the  third  class;'  the  expression  'Magistrate  of  a  division  of  a 
district'  shall  be  deemed  to  mean  'Sub-divisional  Magistrate;' 
the  expression  '  Magistrate  of  the  district '  shall  be  deemed  to 
mean '  District  Magistrate,'  and  the  expression '  Magistrate  of 
Police '  shall  be  deemed  to  mean  *  Presidency  Magistrate.' 

4.  In  this  Code  the  following  words  and  expressions  have  inter- 
the  following  meanings,  imless  a  different  intention  appears  PJ'***^^^'^- 
from  the  subject  or  context : — 

{a)  '  Complaint '  means  the  allegation  made  orally  or  in '  Corn- 
writing  to  a  Magistrate,  with  a  view  to  his  taking  action  ^^  ' 
under  this  Code,  that  some  person,  whether  known  or  unknown, 
has  committed  an  offence;  but  does  not 'include  the  report  of 
a  police-officer  ^ : 

{6)  '  Investigation '    includes    all    the    proceedings    under '  Investi- 
this  Code  for  the  collection  of  evidence  conducted  by  the  8»**®^  • 
police  or  by  any  person  (other  than  a  Magistrate  or  Police- 
officer)  who  is  authorised  by  a  Magistrate  in  this  behalf  ^  : 

((?)  '  Inquiry '  includes  every  inquiry  conducted  under  this  *  Inquiry : ' 
Code  by  a  Magistrate  or  Court : 

^  nor  a  complaint  to  the  police,  6  All.  96,  nor  information  given  to  a 
poHce-offioer.  '  See  sec.  aoa,  infra. 
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« Judidal 
prooeed- 
ing  :* 

'Writing' 
and  'writ- 
ten:' 


'  Sub-divi- 


8ion : 


'Pro- 
vince :' 

*  Presi- 
dency- 
town:' 


'High 
Court:' 


'Chief 
JuBtice :  * 

'  Advocate 
General : ' 


'  Clerk  of 
the 
Crown: ' 


'  Public 
Prosecu- 
tor:' 


(d)  ^Judicial  proceeding'  means  any  proceeding  in  the 
course  of  which  evidence  is  or  may  be  legally^  taken ^ : 

(e)  'Writing'  and  'written'  include  'printing/  'litho- 
graphy/ 'photography/  '  engraving/  and  every  other  mode  in 
which  words  or  figures  can  be  expressed  on  paper  or  on  any 
substance : 

(/ )  '  Sub-division '  means  a  sub-division  made  under  this 
Code  of  a  District : 

(^)  'Province'  means  the  territories  for  the  time  being 
under  the  administration  of  any  Local  Government : 

(A)  '  Presidency-town '  means  the  local  limits  for  the  time 
being  of  the  ordinary  original  civil  jurisdiction  of  the  High 
Court  of  Judicature  at  Fort  William,  Madras  or  Bombay : 

(i)  '  High  Court '  means,  in  reference  to  proceedings  against 
European  British  subjects  or  persons  jointly  charged  with 
European  British  subjects,  the  High  Courts  of  Judicature  at 
Fort  William,  Madras  and  Bombay,  the  High  Court  of  Judi- 
cature for  the  North- Western  Provinces,  the  Chief  Court  of 
the  Panjdb  and  the  Recorder  of  Rangoon : 

In  other  cases  '  High  Court '  means  the  highest  Court  of 
criminal  appeal  or  revision  for  any  local  area ; 

or,  where  no  such  Court  is  established  under  any  law  for 
the  time  being  in  force,  such  officer  as  the  governor  General 
in  Council  may  appoint  in  this  behalf : 

{J)  'Chief  Justice'  includes  also  the  senior  Judge  of  a 
Chief  Court : 

{£)  '  Advocate  General '  includes  also  a  Government  Advo- 
cate, or,  where  there  is  no  Advocate  General  or  Government  Ad- 
vocate, such  officer  as  the  Local  Government  may,  from  time 
to  time,  appoint  in  this  behalf : 

(/)  '  Clerk  of  the  Crown '  includes  any  officer  specially  ap- 
pointed by  the  Chief  Justice  to  discharge  the  functions  given 
by  this  Code  to  the  Clerk  of  the  Crown : 

(m)  '  Public  Prosecutor '  means  any  person  appointed  under 
section  491^^  and  includes  any  person  acting  under  the  direc- 
tions of  a  Public  Prosecutor;  and  any  person  conducting  a 


*  See  I  All.  I,  7. 

'  This  does  not  include  the  proceedings  of  a  Magistrate  under  sec.  88, 
infra,  6  All.  487.  '  See  also  sec.  270. 
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prosecution  on  behalf  of  Her  Majesty  in  any  High  Court  in 
the  exercise  of  its  original  criminal  jurisdiction  : 

(«)  '  Pleader '  used  with  reference  to  any  proceeding  in  any  *  Pleader :  • 
Courts  means  a  pleader  authorised  under  any  law  for  the  time 
being  in  force^  to  practise  in  such  Courts  and  includes  (i)  an 
advocate^  a  vakil  and  an  attorney  of  a  High*  Court  so  au- 
thorised^ and  (2)  any  mukht&r  or  other  person  appointed  with 
the  permission  of  the  Court  to  act  in  such  proceeding : 

(o)  'Police-station'  means  any  post  declared^  generally  or<Poiioe- 
specially,  by  the  Local  Government  to  be  a  police-station  for  *^^^^  • 
the  purposes  of  this  Code^  and  includes  any  local  area  specified 
by  the  Local  Government  in  this  behalf;    and  'Officer  in  <  Officer 
charge  of    a  police-station'    includes^  when  the  officer  ii^ofapSfce- 
charge  of   the  police-station  is  absent    from  the    station- station:* 
house^  or  unable  from  illness  to  perform  his    duties^   the 
police-officer  present   at  the  station-house^  who  is  next  in 
rank  to  such  officer  and  is  above  the  rank  of  constable^  or^ 
when  the  Local  Grovemment  so  directs,  any  other  police-officer 
so  present : 

(p)  '  Offence '  means  any  act  or  omission  made  punishable  '  Offence :  * 
by  any  law  for  the  time  being  in  force : 

(q)  '  Cognisable  offence'  means  any  offence  for,  and  ' cog-  <Ck)gni8- 
nisable  case '  means  a  case  in,  which  a  police-officer,  within  J^^^:  i 
or  without  the  Presidency-towns,  may,  in  accordance  with  the  *  Cognia- 
second  schedule,  or  under  any  law  for  the  time  being  in  force,  * 
arrest  without  warrant  : 

'Non-cognisable  offence'  means  an  offence  for,  and  'non-  'Non-cog- 
cognisable  case'  means  a  case  in,  which  a  police-officer,  ^^f»^" 
within  or  without  the  Presidency-towns,  may  not  arrest  with-  *Non-cog- 

.  .  *>  *f  niaable 

out  warrant :  case :  * 

(r)  '  BaQable  offence '  means  an  offence  shown  as  bailable  <  Bailable 
in  the  second  schedule,  or  which  is  made  bailable  by  any  ®  ^'"^  * 
other  law  for  the  time  being  in  force;    and  'non-bailable  *Non-bail- 
ofEence '  means  any  other  offence :  fence : ' 

(#)  'Warrant-case'  means  a  case  relating  to   an  offence  *  Warrant- 
punishable  with  death,  transportation  or  imprisonment  for  a  ^*®®  * 
term  exceeding  six  months  : 

^  See  Act  XYIU  of  1879,  amended  by  Act  IX  of  1884. 
«  Act  V  of  1887,  sec.  I. 


64 


THE    CODE    OF    CRIMINAL    PROCEDURE. 


case: 

*  Eim. 
British 
subject :  * 


Sched- 
ule:' 

*  Place.' 


Summons-      {t)  ^  Summons-case  ^  means  a  case  relating  to  an  offence 
not  so  punishable : 

*  European  («)  ^  European  British  subject '  means — 
(i)  any  subject  of  Her  Majesty  bom,  naturalised  or  domi- 
ciled in  the  United  Kingdom  of  Great  Britian  and  Ireland, 
or  in  any  of  the  European,  American  or  Australian  Colonies 
or  Possessions  of  Her  Majesty,  or  in  the  Colony  of  New 
Zealand,  or  in  the  Colony  of  the  Cape  of  Good  Hope  or 
Natal; 

(2)  any  child  or  grandchild  of  any  such  person  by  Inti- 
mate descent : 

*  Chapter:'      (t?)  '  Chapter '  means  a  chapter  of  this  Code  j  and  ^Schedule ' 
means  a  schedule  hereto  annexed : 

(w)  '  Place  ^   includes  also   a  house,    building,    tent  and 
vessel. 
Words  Words  which  refer  to  acts  done  extend  also  to  illegal 

referring  to  Qjj^-i  and 

acts.  ■    ' 

Words  to        slU  words  and  expressions  used  herein  and  defined  in  the 
have  same  Indian  Penal  Code,  and  not  hereinbefore  defined,  shall  be 

meamng  as  -^  ,  ^  .         ' 

deemed  to  have  the  meanings  respectively  attributed  to  them 
by  that  Code^. 

5.  All  offences  under  the  Indian  Penal  Code^  shall  be 
inquired  into  and  tried  according  to  the  provisions  hereinafter 
contained ;  and  all  offences  imder  any  other  law  ^  shall  be 
inquired  into  and  tried  according  to  the  same  provisions,  but 
subject  to  any  enactment  for  the  time  being  in  force  regu- 
Sher  laws,  latmg  the  manner  or  place  or  mqmring  mto  or  trying  such 
offences. 


in  Penal 
Code. 

Trial  of 

offences 

under 

Penal 

Code. 

Trial  of 
offences 


^  And  of  conrae  all  expressions, 
such  as  '  Magistrate,' '  Local  Govem- 
ment,'  defined  in  the  General  Clauses 
Act  (vol.  i.  of  this  work,  p.  487)  and 
occurring  in  this  Code,  have  the 
meaning  ascribed  to  them  by  Act  I 
of  1868. 

'  A  contempt  of  the  High  Court  of 
Calcutta^  Madras^  and  Bombay  by  a 


libel  published  out  of  Court  when 
the  Court  was  not  sitting  is  not  in- 
cluded in  these  words,  although  the 
contempt  may  include  defamation, 
L.  K.,  10  Ind.  App.  179  :  10  Cal.  109 
(S.  C). 

'  These  words  do  not  include  such 
a  contempt,  for  which  no  provision  is 
made  by  the  Code. 
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PART  II. 

CONSTITUTION  AND  POWERS  OP  CRIMINAL  COURTS 

AND  OFFICES. 

CHAPTER  II. 

OF   THE  CONSTITUTION  OF   CRIMINAL  COURTS  AND  OFFICES. 

A. — Cla9seB  of  Criminal  Qmrtg. 

6.  Besides  the  High  Courts^  and  the  Courts  constituted  CUmw  of 
under  any  law  other  than  this  Code  for  the  time  being  in  Qg^^, 
force  ^^  there  shall  be  five  classes  of  Criminal  Courts  in  British 
India^  namely : — 

I. — Courts  of  Session : 

II. — Courts  of  Presidency  Magistrates : 
III. — Courts  of  Magistrates  of  the  first  class : 
IV. — Courts  of  Magistrates  of  the  second  class : 

V, — Courts  of  Magistrates  of  the  third  class. 

S. — Territorial  Divisions, 

7.  Every  Province  (excluding  the  Presidency-towns  ^)  shall  Sessions 
be  a  Sessions  Division,  or  shall  consist  of  Sessions  Divisions :   ^^^*»<>""' 

and  every  Sessions  Division  shall,  for  the  purposes  of  this  Districts. 
Code,  be  a  District  or  consist  of  Districts. 

The  Local  Government  may  alter  the  limits,  or,  with  the  Power  to 
previous  sanction  of  the  Governor  General  in  Council,  the  *}**'  ^T*" 

T  ...  .      .  sions  and 

number,  of  such  Divisions  and  Districts.  Districts. 

The  Sessions  Divisions  and  Districts  existing  when  this  Existing 
Code  comes  into  force  shall  be  Sessions  Divisions  and  Districts  ^T^^ 

and  Dis- 

respectively,  unless  and  imtil  they  are  so  altered.  tricts. 

Every  Presidency-town^  shall,  for  the  purposes  of* this  Code,  Presi- 
be  deemed  to  be  a  District.  f  ®^^y- 

towns. 

8.  The  Local  Government  may  divide  any  District  outside  Power  to 
the  Presidency-towns^  into  Sub-divisions,  or  make  any  portion  Sstricts.* 
of  any  such  District  a  Sub-division,  and  may  alter  the  limits 

of  any  Sub-division. 

^  See  sec.  4,  cl.  {%),  supra.        '  See  p.  6,  supra.      '  Sec.  4,  cl.  (A),  supra. 
VOL.  II.  Y 
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Existing  All  existing  Sub-divisions  which  are  now  usually  put  under 
the  charge  of  a  Magistrate  shall  be  deemed  to  have  been  made 
under  this  Code. 


Sub-divi- 
Bions. 


£7, — Courts  and  Offices  outside  the  Presideficy-towns, 

Court  of         0.  The  Local  Government  shall  establish  a  Court  of  Session 

^^^*      for  every  Sessions  Division,  and  appoint  a  Judge  of  such  Court. 

It  may   also  appoint  Additional   Sessions   Judges,   Joint 

Sessions  Judges  ^,  and  Assistant  Sessions  Judges  to  exercise 

jurisdiction  in  one  or  more  such  Courts. 

All  Courts  of  Session  existing  when  this  Code  comes  into 
force  shall  be  deemed  to  have  been  established  under  this 
Act. 

District  10.  In  every  District  outside  the  Presidency-towns,  the 

ij^l^       Local  Government  shall  appoint  a  Magistrate  of  the  first  class, 
who  shall  be  called  the  District  Magistrate. 

Officers  11.  Whenever,  in  consequence  of  the  office  of  a  District 

wny^uc-  Magistrate  becoming  vacant,  any  officer  succeeds  temporarily 
ceedingto  to  the  chief  executive  administration  of  the  District,  such 
in  office  of  officer  shall,  pending  the  orders  of  the  Local  Government, 
District  exercise  all  the  powers  and  perform  all  the  duties  respectively 
irate.  conferred  and  imposed  by  this  Code  on  the  District  Magistrate. 

Subordi-         12.  The  Local  Government  may  appoint  as  many  persons 
ffhteates'    ^®  ^^  thinks  fit,  besides  the  District  Magistrate,  to  be  Magis- 
trates of  the  first,  second  or  third  class  in  any  District  outside 
Jjocs^         the  Presidency-towns;    and  the  Local  Government,  or  the 
ihnits  of      District  Magistrate  subject  to  the  control  of  the  Local  Govem- 
diction.       ment,  may,  from  time  to  time,  define  local  areas  within  which 
such  persons  may  exercise  all  or  any  of  the  powers  with  which 
they  may  respectively  be  invested  under  this  Code. 

Except  -as  otherwise  provided  by  such  definition,  the  juris- 
diction and  powers  of  such  persons  shall  extend  throughout 
such  District. 

Power  to  13.  The  Local  Government  may  place  any  Magistrate  of 
^te  in^"  ^^^  ^^®^  ^^  second  class  in  charge  of  a  Sub-division,  and  relieve 
charge  of    him  of  the  charge  as  occasion  requires. 

Sub-di- 


vision. 


*  9  Bom.  164. 
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Such  Ma^^istrates  sliall  be  called  Sub-divisional  Magis- 
trates ^ 

The  Local  Govenmient  may  delegate  its  powers  under  this  Dfllmtioii 
section  to  the  District  Magistrate.  MaSl^^' 

tr»to. 

14.  The  Local  Government  may  confer  upon  any  person  ^p«oi«l 
all  or  any  of  the  powers  conferred  or  conf errible  by  or  under  tratotT 
this  Code  on  a  Magistrate  of  the  first,  second  or  third  class^ 

in  respect  to  particular  cases  or  to  a  particular  class  or  par- 
ticular classes  of  cases,  or  in  regard  to  cases  generally,  in  any 
local  area  outside  the  Presidency-towns. 

Such  Magistrates  shall  be  called  Special  Magistrates. 

With  the  previous  sanction  of  the  Governor  General  in 
Council^  the  Local  Government  may  del^^ate^  with  such 
limitations  as  it  thinks  fit,  to  any  officer  under  its  control 
the  power  conferred  by  the  first  paragraph  of  this  section. 

No  powers  shall  be  conferred  under  this  section  on  any 
police-officer  below  the  grade  of  Assistant  District  Superin- 
tendent^ and  no  powers  shall  be  so  conferred  except  so  far  as 
may  be  necessary  for  preserving  the  peace^  preventing  crime 
and  detectings  apprehending  and  detaining  offenders  in  order 
to  their  being  brought  before  a  Magistrate^  and  for  the  per- 
formance by  the  officer  of  any  other  duties  imposed  upon  him 
by  any  law  for  the  time  being  in  force. 

15.  The  Local  Government  may  direct  any  two  or  more  Benches  of 
Magistrates  in  any  place  outside  the  Presidency-towns  to  sit  ?J^^ 
together  as  a  Sench^  and  may  by  order  invest  such  Sench 

with  any  of  the  powers  conferred  or  conf  errible  by  or  under 
this  Code  on  a  Magistrate  of  the  first^  second  or  third  class^ 
and  direct  it  to  exercise  such  powers  in  such  cases^  or  such 
classes  of  cases  only^  and  within  such  local  limits^  as  the 
Local  Government  thinks  fit. 

Except   as  otherwise  provided  by  any  order  under  this  Powers  ex- 
section,  every  such  Bench  shall  have  the  powers  conferred  by  ^^^^ 
this  Code  on  a  Magistrate  of  the  highest  class  to  which  any  in  absence 
one  of  its  members  who  is  present  taking  part  in  the  pro-^^Jj^^^ 
ceedings  as  a  member  of  the  Sench  belongs,  and  as  far  as 

^  This  inclndes  Cantonment  Magistrates,  Act  III  of  188O;  sec.  3. 

F  2 
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practicable  sliall^  for  the  purposes  of  tliis  Code^  be  deemed  to 
be  a  Magistrate  of  such  class  ^. 

Power  to  16.  The  Local  Government  may,  or,  subject  to  the  control 
for  guS  ^  ^^  *^®  Local  Government,  the  District  Magistrate  may,  from 
Mice  of       time  to  time,  make  rules  consistent  with  this  Code  for  the 

£eiicli6S 

guidance  of  Magistrates'  Benches  in  any  District  respecting 
the  following  subjects : — 

(a)  the  classes  of  cases  to  be  tried ; 

(b)  the  times  and  places  of  sitting; 

(c)  the  constitution  of  the  Bench  for  conducting  trials ; 

(d)  the  mode  of  settling  differences  of  opinion  which  may 
arise  between  the  Magistrates  in  session^. 

Subordina-  17.  All  Magistrates  appointed  under  sections  I2, 13  and  14^ 
Mari^  and  all  Benches  constituted  under  section  15,  shall  be  sub- 
tratesand  ordinate^  to  the  District  Magistrate*,  and  he  may,  from  time 
District  ^  time,  make  rules  consistent  with  this  Code  as  to  the  distribu- 
Magis-       tion  of  business  among  such  Magistrates  and  Benches ;  and 

s  b-d"  every  Magistrate  (other  than  a  Sub-divisional  Magistrate) 
visional  and  every  Bench  exercising  powers  in  a  Sub-division  shall  be 
tPi^.^  subordinate^  to  the  Sub-divisional  Magistrate,  subject,  how- 
ever, to  the  general  control  of  the  District  Magistrate. 
Subordina-  All  Assistant  Sessions  Judges  shall  be  subordinate^  to  the 
Assistant  Sessions  Judge  in  whose  Court  they  exercise  jurisdiction,  and 
Sessions  he  may,  from  time  to  time,  make  rules  consistent  with  this 
Sesd^s  Code  as  to  the  distribution  of  business  among  such  Assistant 
Judge.        Sessions  Judges. 

Neither  the  District  Magistrate  nor  the  Magistrates  or 
Benches  appointed  or  constituted  imder  sections  12,  13,  14 
and  15  shall  be  subordinate^  to  the  Sessions  Judge,  except  to 
the  extent  and  in  the  manner  hereinafter  expressly  provided. 

D, — Courts  of  Presidency  Magistrates. 
Appoint-         18.   The  Local   Government   shall,   from    time  to   time, 
Preridencv  ^PF^i^^  ^   sufficient  number  of  persons   (hereinafter  called 
Magis-        Presidency  Magistrates)  to  be  Magistrates  for  each  of  the 

trates. 

*  That  an  appeal  lies  under  sec.       cited  by  Henderson,  pp.  17, 18. 

407    from  a  conviction  by  a  Bench  '  i.  e.  inferior  in  rank,  9  Bomb.  103. 

invested  with  second  or  third  class  *  See  the  powers  given  to  the  Dis- 

powers,  see  9  Mad.  36.  trict  Magistrate  by  ss.  350,  406,  407, 

*  See  Bombay  Gazette,  1 881,  p.  9,  435>  6'4»  S^S- 
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Presidency-towns^  and  shall  appoint  one  of  sucli  persons  to  be 
Chief  Magistrate  for  each  such  town. 

Any  two  or  more  of  such  persons  may  (subject  to  the  rules 
made  by  the  Chief  Magistrate  under  the  power  hereinafter 
conferred)  sit  together  as  a  Bench. 

19.  Every  Presidency  Magistrate  shall  exercise  jurisdiction  Local 
in  all  places  within  the  Presidency-town  ^  for  which  he  is  ap-  ^J°^**.*^. 

....  their  joru- 

pointed  and  within  the  limits  of  the  port  of  such  town  and  of  diotion. 
any  navigable  river  or  channel  leading  thereto^  as  such  limits 
are  defined  under  the  law  for  the  time  being  in  force  for  the 
regulation  of  ports  and  port^ues^. 

20.  Every  Presidency  Magistrate  in  the  town  of  Bombay  Bombay 
shall  exercise  all  jurisdiction  which,  under  any  law  in  force  p^"^  ^g, 
immediately  before  the  first  day  of  April,  1877  *,  was  exercised  wone. 

in  that  town  by  the  Court  of  Petty  Sessions^  : 

Provided  that  appeals  under  the  law  for  the  time  being 
regulating  the  municipality  of  Bombay  shall  lie  to  the  Chief 
Magistrate  only. 

21.  Every  Chief  Magistrate  shall  exercise  within  th6  local  Chief  Ma- 
limits  of  his  jurisdiction  all  the  powers  conferred  on  him  by  8*"''**®» 
this  Code  or  which  by  any  law  or  rule  in  force  immediately 
before  this  Code  comes  into  force  are  required  to  be  exercised 

by  any  Senior  or  Chief  Mag^trate,  and  may,  from  time  to 
time,  with  the  previous  sanction  of  the  Local  Government, 
make  rules  consistent  with  this  Code  to  regulate — 

(a)  the  conduct  and  distribution  of  business  and  the  practice 
in  the  Courts  of  the  Magistrates  of  the  town ; 

(b)  the  times  and  places  at  which  Benches  of  Magistrates 
shall  sitj 

(c)  the  constitution  of  such  Benches ;  and 

(rf)  the  mode  of  settling  differences  of  opinion  which  may 
arise  between  Magistrates  in  session. 

E. — Justices  of  the  Peace. 

22.  The  GovCTUor  General  in  Council,  so  far  as  regards  the  JMtioe«  of 
whole  or  any  part  of  British  India  outside  the  Presidency- for  the  Mu- 

towns ',  faaeal. 

*  Sec.  4,  cl.  (A),  BTippa.  MagifltrateB  Act  (IV  of  1877)  came 

»  Act  XII  0^1875.  into  force. 

'  The  day  on  which  the  Presidency  *  See  p.  6,  note  2,  supra. 
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and  every  Local  Govemment^  so  &r  as  regards  the  terri- 
tories subject  to  its  administration  (other  than  the  towns 
aforesaid), 

may,  by  notification  in  the  official  Gazette,  appoint  such 
European  British  subjects  as  he  or  it  thinks  fit  to  be  Justices 
of  the  Peace  within  and  for  the  territories  mentioned  in  such 
notification. 

Justioei  of      23.  The  Governor  General  in  Council  or  the  Local  Govem- 
for  the^e-  ^^nt,  SO  far  as  regards  the  town  of  Calcutta, 
Bidency-  and  the  Local  Government,  so  far  as  regards  the  towns  of 

Madras  and  Bombay, 

may,  by  notification  in  the  official  Grazette,  appoint  to  be 
Justices  of  the  Peace  within  the  limits  of  the  town  mentioned 
in  such  notification  any  persons  resident  within  British  India 
and  not  being  the  subjects  of  any  foreign  State  whom  such 
Governor  General  in  Council  or  Local  Government  (as  the 
case  may  be)  thinks  fit. 

Present  24.  Every  person  now  acting  as  a  Justice  of  the  Peace 

£e  iWe  ^^^^  ^^^  ^^^  ^^7  P*^  ^^  British  India  other  than  the  said 
towns,  under  any  commission  issued  by  a  High  Court,  shall 
be  deemed  to  have  been  appointed  under  section  aa  by  the 
Governor  General  in  Council  to  act  as  a  Justice  of  the  Peace 
for  the  whole  of  British  India  other  than  the  said  towns. 

Every  person  now  acting  as  a  Justice  of  the  Peace  within 
the  limits  of  any  of  the  said  towns  under  any  such  commission 
shall  be  deemed  to  have  been  appointed  under  section  23  by 
the  Local  Government, 

Ex  officio  25.  In  virtue  of  their  respective  offices,  the  Governor 
^T^t  General,  the  Ordinary  Members  of  the  Council  of  the  Governor 
General,  the  Judges  of  the  High  Courts  and  the  Recorder  of 
Rangoon  are  Justices  of  the  Peace  within  and  for  the  whole 
of  British  India  ^.  Sessions  Judges  and  District  Magistrates 
are  Justices  of  the  Peace  within  and  for  the  whole  of  the  terri- 
tories administered  by  the  Local  Government  under  which 
they  are  serving^;  and  the  Presidency  Magistrates  are  Justices 
of  the  Peace  within  and  for  the  towns  of  which  they  are 
respectively  Magistrates. 

*  13  Geo.  Ill,  c.  63.  sec.  38.  '  Inserted  by  Act  III  of  1884,  sec.  i. 
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F. — Su4tpension  and  Removal. 

26.  All  Judges  of  Criminal  Courts  other  than  the  High  Saspeniion 
Courts  established  by  Royal  Charter,  and  all  Magistrates,  m^iOof 
may  be  suspended  or  removed   from   office  by   the   Local  Ja<lgM  md 
Government :  ^t^ 

Provided  that  such  Judges  and  Magistrates  as  now  are 
liable  to  be  suspended  or  removed  from  office  by  the  Governor 
Greneral  in  Council  only  shall  not  be  suspended  or  removed 
from  office  by  any  other  authority. 

27.  The  Governor  General  in   Council  may  suspend   or  Snapeuion 
remove  from  office  any  Justice  of  the  Peace  appointed  by  him,  ^y^^^f 
and  the  Local  Government  may  suspend  or  remove  from  Jutioet  of 
office  any  Justice  of  the  Peace  appointed  by  it. 


CHAPTER  IIL 

POWEES   OF   COURTS. 

A. — Description  of  Offences  cognisable  by  each  Court. 

28.  Subject  to  the  other  provisions  of  this  Code,  any  of-  offenoM 
fence  under  the  Indian  Penal  Code  may  be  tried  by  the  High  p^Jcod 
Court  or  Court  of  Session,  or  by  any  other  Court  ^  by  which 

such  offence  is  shown  in  the  eighth  column  of  the  second 
scbedule  to  be  triable. 

« 

29.  Any  offence  under  any  other  law  shall,  when  any  offences 
Court  is  mentioned  in  this  behalf  in  such  law,  be  tried  by  Ji^derother 
such  Court*. 

When  no  Court  is  so  mentioned,  it  may  be  tried  by  the 
High  Court  or  by  any  Court  constituted  under  this  Code: 
provided  that — 

{a)  no  Magistrate  of  the  first  class  shall  try  any  such  of^ 
fence  which  is  punishable  with  imprisonment  for  a  term  which 
may  exceed  seven  years ; 

(JH)  no  Mag^istrate  of  the  second  class  shall  try  any  such 
offence  which  is  punishable  with  imprisonment  for  a  term 
which  may  extend  to  three  years ;  and 

^  The  proyisioxi  aa  to  the  other  '  See  for  example  the  Bailway  Act, 

Courts  does  not  cut  down  or  limit  IV  of  1879,  sec.  50,  and  the  Begittra- 

the  jurisdiction  of  the  High  Court  tion  Act,  III  of  1877  (amended  by 

or  Court  of  Session,  8  All.  667.  XII  of  1879,  "^*  i^)>  b^-  ^3* 
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(c)  no  Magistrate  of  the  third  class  shall  try  any  such 
offence  which  is  punishable  with  imprisonment  for  a  term 
which  may  extend  to  one  year. 

Offences  30*  In  the  territories  respectively  administered  by  the 
ftble^^h  "  Lieutenant-Governor  of  the  Panjdb  and  the  Chief  Com- 
death.  missioners  of  Oudh,  the  Central  Provinces,  British  Burma, 
Coorg  and  Assam,  and  in  those  parts  of  the  other  Provinces 
in  which  there  are  Deputy  Commissioners  or  Assistant  Com- 
missioners,  the  Local  Government  may,  notwithstanding 
anything  contained  in  section  29,  invest  the  District  Magis- 
trate with  power  to  try  as  a  Magistrate  all  offences  not  punish- 
able with  death  ^. 

£. — Sentences  which  may  he  passed  by  Courts  of  various  Classes, 
Sentences  31.  A  High  Court  may  pass  any  sentence  authorised  by  law. 
whidbHigh      ^   Sessions   Judffe,  Additional   Sessions   Jud^re   or   Joint 

Courts  and  ^        •  ~o  ^  "*& 

Sessions      Sessions  Judge ^  may  pass  any  sentence  authorised  by  law; 

nuty  pass.  ^^^  ^^7  sentence  of  death  passed  by  any  such  Judge  shall  be 
subject  to  confirmation  by  the  High  Court. 

An  Assistant  Sessions  Judge  may  pass  any  sentence  au- 
thorised by  law,  except  a  sentence  of  death  or  of  transporta- 
tion for  a  term  exceeding  seven  years  or  of  imprisonment  for 
a  term  exceeding  seven  years ;  but  any  sentence  of  imprison- 
ment for  a  term  exceeding  four  years,  and  any  sentence  of 
transportation^,  passed  by  an  Assistant  Sessions  Judge  shall  be 
subject  to  confirmation  by  the  Sessions  Judge. 

Sentences        32.  The  Courts  of  Magistrates  may  pass  the  following 

which  Ma-  .  1 

gistrates     sentences,  namely : — 

may  pass.  ^^j  Courts  of  Presidency  Imprisonment*  for  a  term 
Magistrates  and  of  Magis-  not  exceeding  two  years,  in- 
trates  of  the  first  class :  eluding  such  solitary  confine- 

ment as  is  authorised  by  law  * ; 
Pine    not    exceeding    one 
thousand  rupees; 
Whipping. 

^  See  10  Cal.  85,  and  sec.  309  seven  years' imprisonment  can  be  corn- 
infra,  mutedtotransportationforsevenyears. 

'  See  9  Bom.  164,  and  chap,  xzxii  *  of  either  description  as  defined  in 

infra.  the    Penal  Code;  see    the  General 

'  Act  X  of  1886,  sec.  I.    Under  Clanses  Act,  snpra,  vol.  i.  p.  489. 

the  Penal  Code,  sec.  59,  a  sentence  of  *  See  the  Penal  Code,  sees.  73,  74. 


CHAPTER   III.      POWERS   OP   COURTS.  73 

(b)  Courts  of  Magistrates  Imprisonment  for  a  term 
of  the  second  class :  not  exceeding  six  months^  in- 

cluding such  solitary  confine- 
ment as  is  authorised  by  law ; 
Pine    not    exceeding    two 
hundred  rupees ; 
Whipping. 
{c)  Courts  of   Magistrates         Imprisonment  for  a  term 
of  the  third  class.  not  exceeding  one  month ; 

Fine   not    exceeding    fifty 
rupees. 

The  Court  of  any  Magistrate  may  pass  any  lawful  sentence^ 
conibining  any  of  the  sentences  which  it  is  authorised  by  law 
to  pass. 

No  Court  of  any  Magistrate  of  the  second  class  shall  pass 
a  sentence  of  whipping  unless  he  is  specially  empowered  in 
this  behalf  by  the  Local  Government. 

33«  The  Court  of  any  Magistrate  may  award  such  term  of  Power  to 
imprisonment  *  in  default  of  payment  of  fine  as  is  authorised  wrfs^- 
by  law  in  case  of  such  de&ult :  provided  that  the  term  is  not  ™«»*  "* 
in  excess  of  the  Magistrate's  powers  under  this  Code^  :*  fine. 

Provided  also  that  in  no  case  decided  by  a  Magistrate  Proviso  aa 
where  imprisonment  has  been  awarded  as  part  of  the  substan-  ^j^J^^ 
tive  sentence  shall  the  period  of  imprisonment  awarded  in//K.>^A 
default  of  payment  of  the  fine  exceed  one-fourth  of  the  period     •>  ^  ^  ">'• 
of  imprisonment  which  such  Magistrate  is  competent  to  inflict    ^^^^  / 

as  punishment  for  the  ofEence  otherwise  than  as  imprisonment    /  p  c  i.  (■  V 
in  default  of  payment  of  the  fine. 

The  imprisonment  awarded  under  this  section  may  be  in 
addition  to  a  substantive  sentence  of  imprisonment  for  the 
maximum  term  awardable  by  the  Magistrate  under  section  32. 

34.  The  Court  of  a  District  Magistrate  specially  empowered  Higher 
under  section  30  may  pass  any  sentence  authorised  by  law,  J^^rti^Dis- 
except  a  sentence  of  death  or  of  transportation  for  a  term  trictMagis- 
exceeding  seven  years,  or  of  imprisonment  for  a  term  exceeding 
seven  years. 

But  any  sentence  of  imprisonment  for  a  term  exceeding 

^  but  not  transportation,  5  Mad.  38. 

'  See  the  Penal  Code,  sec.  65,  and  10  Mad.  165. 
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Santence  in 
cas^s  of 
conviction 
of  several 
offences  at 
one  trial. 


four  years  ^^  and  any  sentence  of  transportation^  shall  be  subject 
to  confirmation  by  the  Sessions  Judge  ^. 

35.  When  a  person  is  convicted,  at  one  trial',  of  two  or 
more  distinct  ofEences,  the  Court  may  sentence  him,  for  such 
ofEences,  to  the  several  punishments  prescribed  therefor  which 
such  Court  is  competent  to  inflict :  such  punishments,  when 
consisting  of  imprisonment  or  transportation,  to  commence 
the  one  after  the  expiration  of  the  other  in  such  order  as  the 
Court  may  direct. 

It  shall  not  be  necessary  for  the  Court,  by  reason  only  of 
the  aggregate  punishment  for  the  several  offences  being  in 
excess  of  the  punishment  which  it  is  competent  to  inflict  on 
conviction  of  a  single  offence,  to  send  the  offender  for  trial 
before  a  higher  Court : 

Provided  as  follows  : — 

(a)  in  no  case  shall  such  person  be  sentenced  to  imprison- 
ment for  a  longer  period  than  fourteen  years : 

(i)  if  the  case  is  tried  by  a  Magistrate  (other  than  a 
Magistrate  acting  imder  section  34),  the  a§^^r^ate  punish- 
ment shall  not  exceed  twice  the  amount  of  punishment  which 
he  is,  in  the  exercise  of  his  ordinary  jurisdiction,  competent  to 
inflict. 

For  the  purpose  of  confirmation  or  appeal,  aggregate  sen- 
tences passed  under  this  section  in  case  of  convictions  for 
several  offences  at  one  trial  shall  be  deemed  to  be  a  single 
sentence*. 

C. — Ordinary  and  Additional  Powers, 
Ordinary         36.  All  District  Magistrates,  Sub-divisional  Magistrates 
M^S  °     *^^  Magistrates  of  the  first,  second  and  third  classes  have  the 
trateg.        powers    hereinafter    respectively  conferred   upon   them  and 

specified  in  the  third  schedule.     Such  powers  are  called  their 

'  ordinary  powers.' 


Maximum 
term  of 
punish- 
ment. 


1  6  Cal.  624. 

'  Act  X  of  1886,  sec.  2. 

'  This  section  does  not  include  the 
case  of  separate  trials  held  on  the 
same  day  for  separate  offences  com- 
mitted by  the  same  .person,  Madras 
H.  C.  Progs.,  5  June,  1879,  cited  by 
Henderson. 


*  10  Bom.  494.  A  Magistrate  must 
not  split  up  an  offence  for  the  pur- 
pose of  giving  himself  jurisdiction  over 
the  parts  which  he  would  not  have 
had  over  the  whole,  and  thus  de- 
prive the  prisoner  of  an  appeal,  4  Oal. 
18. 
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37.  In  addition  to  his  ordinary  powers^  any  Sub-divisional  Additional 
Magistrate  or  any  Magistrate  of  the  first,  second  or  third  ^^*^~'^" 
class  may  be  invested  by  the  Local  Government  or  the  Dis-  on  Magis- 
trict  Magistrate,  as  the  case  may  be,  with  any  powers  specified 

in  the  fourth  schedule  as  powers  with  which  he  may  be  in- 
vested by  the  Local  Government  or  the  District  Magistrate. 

38.  The  power  conferred  on  the  District  Magistrate  by  Control  of 
section  37  shall  be  exercised  subject  to  the  control  of  the  Ma^- 
Local  Government.  trate's  in- 

veeting 

D. — Conferment y  Continuance  and  Cancellation  of  Powers.      P^^®'* 

39.  In  conferring  powers    under   this   Code,  the    Local  Mode  of 
Government  may,  by  order,  empower  persons  specially  by!|^|^°* 
name  or  in  virtue  of  their  ofiice,  or  classes  of  officials  generally 

by  their  official  titles. 

!Every  such  order  shall  take  effect  from  the  date  on  which  it 
is  communicated  to  the  person  so  empowered. 

40.  Whenever  any  person  holding  an  office  in  the  service  Continn- 
of  Government  who  has  been  invested  ^  with  any  powers  under  ^^e„  ^f 
tliis  Code  throughout  any  local  area  is  transferred  to  an  equal  offioen 
or  higher  office  of  the  same  nature  within  a  like  local  area  furred, 
under  the  same  Local  Government,  he  shall,  unless  the  Local 
Government   otherwise  directs,   or    has   otherwise   directed, 
continue  to  exercise  the  same  powers  in  the  local  area  to  which 

he  is  so  transferred. 

41.  The  Local  Government'^  may  withdraw  any  powers  Powen 
conferred  under  this  Code  on  any  person  by  it  or  by  any  ^J^^^ 
officer  subordinate  to  it. 

1  See  3  CaL  117.  deemed  it    expedient    that  District 

'  Formerly    District    Magistrates  Magistrates  should  not  be  able  to 

had  this  power.    Bat  powers  once  withdraw  powers  already  conferred 

conferred  should  not  be  lightly  with-  on  their  subordinates. 

drawn,  and   the   Select   Committee 
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PART    III. 

GENERAL  PROVISIONS. 

CHAPTER  IV. 

OF  AID   AND   INFOEMATION   TO   THE   MAGISTRATES,   THE 
POLICE,   AND  PERSONS   MAKING  ARRESTS. 

Public  42.  Every  person  is  bound  ^  to  assist  a  Magistrate  or  police- 

Md^^  Ma-  officer  reasonably  demanding  his  aid,  whether  within  or  without 
gistrates     the  Presideney-towns, 
an   police.      ^^^  .^  ^^^  ^^^  ^^  ^^  ^^^^^  ^^^  ^^^^  ^^^  Magistrate 

or  police-officer  is  authorised  to  arrest ; 

(d)  in  the  prevention  of  a  breach  of  the  peace,  or  of  any 
injury  attempted  to  be  committed  to  any  railway,  canal, 
telegraph  or  public  property;  or 

[c)  in  the  suppression  of  a  riot  or  an  affray  *, 

Aid  to  43.  When  a  warrant  is  directed  to  a  person  other  than  a 

otherThan  poHcc-officer^,  any  other  person  may  aid  in  the  execution  of 
police,  such  warrant,  if  the  person  to  whom  the  warrant  is  directed  be 
wMHin?^    near  at  hand  and  acting  in  the  execution  of  the  warrant. 

Public  to  44.  Every  person,  whether  within  or  without  the  Presidency- 
give  infor-  towns,  awarc  of  the  commission  of,  or  of  the  intention  of  any 

mation  of  '  ,  '  ,  "^ 

certain       other  pcrson  to  commit,  any  offence  punishable  under  the 

o  encea.     following  sections  of  the  Indian  Penal  Code,  (namely)  I2i, 

121  A,  122,  123,  124,  I  ^4  A,  125,  126,  130,  302,  303,  304, 

382,  39^y  393.  394>  395.  39^.  397.  39^.  399.  402,  435,  43^. 
449.  450^  45^9  457.  45^^  459^  and  460,  shall,  in  the  absence 
of  reasonable  excuse,  the  burden  of  proving  which  shall  lie 
upon  the  person  so  aware,  forthwith  give  information  to  the 
nearest  Magistrate  or  poUce-officer  of  such  commission  or 
intention  *. 

^  For  the  punishment  annexed  to  police  in  extinguishing  fires, 
breach  of  this  obligation,  see  the  Penal  '  See  sec.  78,  infra. 

Code,  sec.  187.  *  For  the  punishment  annexed  to 

'  As  to  riots  and  affirays,  see  the  breach  of  this  obligation,  see  the  Penal 

Penal  Code,  sees.  146,  149.    The  law  Code,  sees.  176,  303. 
does  not  require  persons  to  assist  the 
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45.  Every  yiUage-headmaii  \  village-watchman  ^,  village-  Village- 
police-officer  ^,  owner  or  occupier  of  land*,  and  the  agent*  of  J^JSt**"' 
any  such  owner  or  occupier,  and  every  officer  ®  employed  in  the  bolder 
collection  of  revenue  or  rent  of  land  on  the  part  of  Government  ^  ^port 
or  the  Court  of  Wards,  shall  forthwith  communicate  to  the  certain 

matters* 

nearest  Magistrate,  or  to  the  officer  in  charge  of  the  nearest 
police-station'^,  whichever  is  the  nearer,  any  information  which 
he  may  obtain  respecting — 

(a)  the  permanent  or  temporary  residence  of  any  notorious 
receiver  or  vendor  of  stolen  property  in  any  village  of  which  he 
is  headman,  watchman  or  police-officer,  or  in  which  he  owns 
or  occupies  land,  or  is  agent,  or  collects  revenue  or  rent ; 

(d)  the  resort  to  any  place  within,  or  the  passage  through, 
sucli  village,  of  any  person  whom  he  knows,  or  reasonably 
suspects,  to  be  a  thug,  robber,  escaped  convict  or  proclaimed 
offender ; 

(c)  the  commission  of,  or  intention  to  commit,  any  non-bail« 
able  offence  in  or  near  such  village ; 

(d)  the  occurrence  therein^  of  any  sudden  or  unnatural  death 
or  of  any  death  under  suspicious  circumstances. 

Explanation. — In  this  section  'village'  includes  village-lands^. 


^  See  also  Ma<L  Keg.  XI  of  1816, 
sees.  8,  9:  Mad.  Reg.  I  of  1830, 
sec.  3:  the  ForettB  Act,YIIof  1878, 
sec.  78:  Ben.  Beg.  XYII  of  1839, 
Bee.  3 :  the  Criminal  Tribes  Act, 
XXVII  of  1871,  sec.  21:  and  (in 
Burma)  Act  II  of  1880,  sees.  14,  15. 

*  See  also  in  the  N.  W.  P.,  Act 
XVI  of  1873,  sec.  8 :  XVIII  of  1876, 
sec.  34  (Oodh) :  and  the  Forests  Act, 
VII  of  1878,  sec.  78  :  and  the  Criminal 
Tribes  Act,  XXVII  of  1871,  sec.  21. 

'  See  in  Bengal,  Act  V  of  1861, 
sees.  21,  47:  Ben.  Act  VI  of  1870: 
in  Madras,  Act  XXIV  of  1869,  sec. 
I :  in  Bombay,  Bom.  Acts  VII  and 
Vni  of  1867,  and  Bom.  Reg.  XII  of 
i837,sec.37:  intheN.W.P.,  ActXVI 
of  1873  ;  inOudh,  ActXVni  of  1876. 

*  That  residence  in  another*s  dwell- 
ing-house does  not  make  the  resident 
an  'occupier  ofland,*  see  23  Suth.Cr.6o. 

^  This  does  not  include  a  khaatnchi, 
but  may  include  a  dfw^n  whose  mas- 
ter is  absent,  4  Cal.  603. 


*  whether  he  is,  or  is  not,  a  native 
of  India.  The  words  do  not  indnde 
a  yiUage-accountant  or  a  Tillage 
munsif's  peon,  i  Mad.  266. 

^  Sec.  4  cl.  (o),  supra,  p.  59. 

*  i.  e,  in  the  Tillage  referred  to  in 
d.  (a).  That  the  finding  of  a  human 
body  in  a  village,  under  circumstances 
indicating  that  the  death  was  sudden 
or  unnatural,  justifies  the  inference 
that  the  death  took  place  'therein,* 
and  that  in  order  to  obtain  a  con- 
viction under  sec.  176  of  the  Penal 
Code  the  prosecution  need  not  prove 
that  the  death  actually  took  place 
'therein,*  see  11  CaL  619,  dissen- 
tiente  Mitter  J. 

'  Two  of  the  High  Courts  have 
expressed  an  opinion  that  the  pro- 
visions of  this  section  should  not  be 
put  in  force  against  A  where  the 
police  have  actually  obtained  the 
requisite  information  from  B,  4  Cal. 
623 :  7  Mad.  436. 
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CHAPTER  V. 

OF   ARREST^   ESCAPE   AND   RETAKING. 

A, — Arrest  generally. 

Arrest  how      46.  In  making  an  arrest^  the  police-officer  or  other  person 
°^***®*         making  the  same  shall  actuallj  touch  or  confine  the  body  of 

the  person  to  be  arrested^  unless  there  be  a  submission  to  the 

custody  by  word  or  action  *. 
Besistmg        If  such  person  forcibly  resists^  the  endeavour  to  arrest  him^ 
endeavour  qj.  attempts  to  evade  the  arrest,  such  police-officer  or  other 

person  may  use  all  means  necessary  to  efEect  the  arrest  •• 
Nothing  in  this  section  gives  a  right  to  cause  the  death  of 

a  person  who  is  not  accused  of  an  offence  punishable  with 

death  *,  or  with  transportation  for  life  *. 

Search  of        47.  If  any  person  acting  under  a  warrant  of  arrest,  or  any 

tw  by     police-officer  having  authority  to  axrest,  has  reason  to  beUeve 

person        that  the  person  to  be  arrested  has  entered  into,  or  is  within, 

bTMrested.  ^^7  place,  the  person  residing  in,  or  being  in  charge  of,  such 

place  shall,  on  demand  of  such  person  acting  as  aforesaid  or 

such  police-officer,  allow  him  free  ingress  thereto,  and  afford  all 

reasonable  facilities  for  a  search  therein. 

Procedure       48.  If  ingress  to  such  place  cannot  be  obtained  imder 
where  in-    gection  47,  it  shall  be  lawful  in  any  case  for  a  person  acting: 

gressnot  .  i.  j    •  •  i.-  i.  i. 

obtainable,  imdcr  a  warrant,  and  m  any  case  m  which  a  warrant  may 
issue  but  cannot  be  obtained  without  affording  the  person  to 
be  arrested  an  opportunity  of  escape,  for  a  police-officer,  to 
enter  such  place  and  search  therein,  and 

^  Where  the  arrest  is  under  a  war-  dent  man  would  make  use  of,  who 

rant,  see  sec.  8o,  infra.  had  no  intention  of  doing  any  serious 

The  arrest  may  be  made  on  any  injury/  '  a    Suth.    Or.    B.    9,    per 

day  and  at  any  time — even  on  Sun-  Glover  J. 

day  or  at  night.  *  See  the  Penal  Code,  sees.  lai, 

*  For  the  punishment  annexed  to  132,  194,  302,  303,  305,  307,  396. 

such  resistance  see  the  Penal  Code,  ^  See  the   Penal  Code,   sees.   75, 

8003.224,225.  121,    121  A,   122,    125,   125  A,    128, 

'  Thus  a  chaukfd^  may  wound  a  130,  131,  132,  194,   222,  225,  226, 

fugitive  housebreaker,  if  that  amount  238,   255,  302,   304,  305,  307,   311, 

of  violence  be  necessary  to    secure  313,  314,  326,  329,  364,  371,  376, 

his  person.   The  question  is, 'whether  377,  388,   389,  394,  395,   396,  400, 

the  means  employed  to  stop  the  fugi-  409,  412,  413,  436,  438,  449,  459, 

tive  were  such  as  an  ordinarily  pru-  460,  467,  472,  474,  475,  477. 
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in  order  to  effect  an  entrance  into  such  place,  to  break  open 
any  enter  or  inner  door  or  window  of  any  honse  or  place, 
whether  that  of  the  person  to  be  arrested  or  of  any  other 
person,  if  after  notification  of  his  authority  and  purpose  and 
demand^  of  admittance  duly  made,  he  cannot  otherwise  obtain 
admittance  ^ : 

Provided  that,  if  any  such  place  is  an  apartment  in  the  Breaking 
actual  occupancy  of  a  woman  (not  being  the  person  to  be®P^5_^ 
arrested)  who,  according  to  custom,  does  not  appear  in  public, 
such  person  or  police-officer  shall,  before  entering  such  apart- 
ment, give  notice  to  such  woman  that  she  is  at  liberty  to 
withdraw,  and  shall  afford  her  every  reasonable  facility  for 
withdrawing,  and  may  then  break  open  the  apartment  and 
enter  it. 

49.  Any  police-officer  or  other  person  authorised  to  make  an  power  to 
arrest  may  break  open  any  outer  or  inner  door  or  window  of  ^'^"^  ^^^ 

,  1         .  ,.,  1-1*  doors  and 

any  house  or  place  in  order  to  liberate  himself  or  any  other  windows 
person  who,  having  lawfully  entered  for  the  purpose  of  making  ^J^f 
an  arrest,  is  detained  therein  ^  liberation. 

50.  The  person  arrested  shall  not  be  subjected  to  more  No  un- 
restraint than  is  necessary  to  prevent  his  escape^.  ^^^^Y 

5L  Whenever  a  person  is  arrested  by  a  police-officer  under  Search  of 
a  warrant  which  does  not  provide  for  the  taking  of  bail,  or  ^^^g 
under  a  warrant  which  provides  for  the  taking  of  bail,  but  the 
person  arrested  cannot  furnish  bail,  and 

whenever  a  person  is  arrested  without  warrant,  or  by  a 
private  person  under  a  warrant,  and  cannot  legally  be  admitted 
to  bail,  or  is  unable  to  furnish  bail, 

the  officer  making  the  arrest  or,  when  the  arrest  is  made  by  a 
private  person,  the  police-officer  to  whom  he  makes  over  the 
person  arrested,  may  search  such  person,  and  place  in  safe 
custody  aU  articles,  other  than  necessary  wearing  apparel, 
found  upon  him^. 

^  Launoch  y.  Brown,  a  B.  &  Aid.  593.      apply  to  a  retaking  after  an  escape  or 

*  As  to  breaking  doors,  see  5  Moore,      rescue :  see  sec.  67,  infra. 

I.  A.  164,  and  Foster's  Discourse  on  ^  For  the  pnnishment  annexed  to 

Homicide,  cited  ibid.  173,  174.  breach  of  this  obligation,  see  the  Penal 

*  White  V.   Wiltshire,  Cro.   Jac.  Code,  sec.  a  ao,  and  the  Police  Act,  V 
553 :  2  Hawk.  P.  0.  chap.  xiv.  sec.  11.  of  186 1,  sec.  29. 

The  provisions  of  sees.  47,  48^  49  '  See  sees.  53  and  523,  infra. 
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Mode  of         52*  Whenever  it  is  necessary  to   cause  a  woman  to  be 
women!*^    searched,  the  search  shall  be  made  by  another  woman,  with 
strict  regard  to  decency. 


Power 
to  seize 
offensive 
weapons. 


without 
warrant. 


53«  The  officer  or  other  person  making  any  arrest  under  this 
Code  may  take  from  the  person  arrested  any  offensive  weapons 
which  he  has  about  his  person,  and  shall  deliver  all  weapons 
so  taken  to  the  Court  or  officer  before  which  or  whom  the 
officer  or  person  making  the  arrest  is  required  by  this  Code  to 
produce  the  person  arrested. 

£.- — Arreit  mthout  Warrant. 

When  54.   Any  poKce-officer*  n^y^  without  an   order  fnyn  a 

arr^t  ™*^  Magistrate  and  without  a  warrant,  arrest — 

fir^it — any  person  who  has  been  concerned  in  any  cognisable 
offence^  or  against  whom  a  reasonable  complaint  has  been 
made,  or  credible  information  has  been  received  ^,  or  a  reason-* 
able  suspicion  exists,  of  his  having  been  so  concerned  ^ ; 

secondly — any  person  having  in  his  possession  without  law- 
ful excuse,  the  burden  of  proving  which  excuse  shall  lie  on 
such  person,  any  implement  of  house-breaking ; 

thirdly — any  person  who  has  been  proclaimed  as  an  offender 
either  under  this  Code^  or  by  order  of  the  Local  Govern- 
ment ;  • 

fourthly — any  person  in  whose  possession  anything  is  found 
which  may  reasonably  be  suspected  to  be  stolen  property  •  and 
who  may  reasonably  be  suspected  of  having  committed  an 
offence  with  reference  to  such  thing ; 

fifthly — any  person  who  obstructs  a  police-officer  while  in 
the  execution  of  his  duty,  or  who  has  escaped,  or  attempts 
to  escape,  from  lawful  custody;  and 


^  This  does  not  include  a  village 
chaukid^,  3  All.  60. 

"  Sec.  4,  cl.  {q\  supra. 

5  10  Bom.  511. 

*  See  also  sec.  57  infra,  and  the 
Acts  relating  to  Arms  (XI  of  iSyS^sec. 
12)  ;  Cantonments  (III  of  1880,  sec. 
17);  Criminal Tribe8(XXVII  of  1871, 
sec.  30);  Cruelty  to  Animals  (Ben. 
Act.  Ill  of  1869,  sec.  i) ;  Excise  (Act 


XXII  of  1881,  sec.  27,  and  Ben. 
Act  VII  of  1878,  sees.  40, 41) ;  Gam- 
bling (Act  III  of  1867,  sec.  13  ;  Ben. 
Act  II  of  1867,  sec.  ii»etc.);  Rail- 
ways (Act  IV  of  1879,  sees.  48,  49) ; 
Roads  and  streets  (V  of  i86x,  sec.  34) ; 
Salt  (Ben.  Act  VII  of  1864.  sec.  24) ; 
Mad.  Act  I  of  1 88a,  sec.  4 ;  Bom.  Act 
VII  of  1873).  »  Sec.  87. 

^  Penal  Code,  sec.  415. 
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methly — ^anj  person  reasonably  sospected  of  being  a  deserter 
from  Her  Majesty^s  Army  or  Navy,  or  of  belonging*  to  Her 
Majesty^s  Indian  Marine  Service  and  being  illegally  absent 
from  that  service  ^ 

This  section  applies  to  the  police  in  the  towns  of  Calcutta 
and  Bombay. 

55.  Any  officer  in  charge  of  a  police-station  may,  in  like  Arrett  of 
manner,  arrest  or  cause  to  be  arrested-  Or^*^ 

{a)  any  person  found  taking  precautions  to  conceal  his  n>bben, 
presence  within  the  limits  of  such   station,  imder  circum- 
stances which  afford  reason  to  believe  that  he  is  taking  such  pre- 
cautions with  a  view  to  committing  a  cognisable  offence^ ;  or 

(h)  any  person  within  the  limits  of  such  station  who  has 
no  ostensible  means  of  subsistence,  or  who  cannot  give 
a  satisfactory  account  of  himself  ^ ;  or 

{e)  any  person  who  is  by  repute  an  habitual  robber,  house- 
breaker or  thief,  or  an  habitual  receiver  of  stolen  property 
knowing  it  to  be  stolen,  or  who  by  repute  habitually  commits 
extortion  or  in  order  to  the  committing  of  extortion  habitually 
puts  or  attempts  to  put  persons  in  fear  of  injury. 

This  section  applies  to  the  police  in  the  towns  of  Calcutta 
and  Bombay*. 

56«  When  any  officer  in  charge  of  a  police-station  requires  Procedure 
any  officer  subordinate  to  him  to  arrest  without  a  warrant  Jjjf^ 
(otherwise  than  in  his  presence)  any  person  who  may  lawfully  officer  de- 
be  arrested  without  a  warrant,  he  shall  deliver  to  the  officer  ordinate  to 
required  to  make  the  arrest  an  order  in  writing,  specifjdng  ^^ 
the  person  to  be  arrested  and  the  offence  for  which  the  arrest  warrant, 
is  to  be  made. 

This  section  applies  to  the  police  in  the  towns  of  Calcutta 
and  Bombay*. 

57.  When  any  person  in  the  presence  of  a  police-officer  RefoHal  to 
commits  or  is  accused  of  committing  a  non-cogpoisable  offence  ^,  ^^l^^^^ 
and  refuses  on  demand  of  a  police-officer  to  give  his  name  dence. 

^  See    the   Army  Discipline    and  *  See  sec.  4,  d.  {q), 

Beg^ulation  Act,  44  &  45  Vic,  c.  58,  '  As  to  the  apprehension  of  lanatics, 

Bees.  154,  163  (i)   {%),  sch.  4.     See  see  Act  XXXYI  of  1858;  of  vagrants, 

also  the  Indian  Articles  of  War,  Act  IX  of  1874,  sec.  4. 

V  of  1869.  *  Act  X  of  1886,  sec.  3. 

VOL.  II.  G 


82 


THE   CODE   OP   CRIMINAL   PEOCEDUEE. 


and  residence^  or  gives  a  name  or  residence  which  such  officer 
has  reason  to  believe  to  be  false,  he  may  be  arrested  by  such 
officer  in  order  that  his  name  or  residence  may  be  ascertained ; 
and  he  shall,  within  twenty-four  hours  from  the  arrest,  be 
forwarded  to  the  nearest  Magistrate,  unless,  before  the  expi- 
ration of  that  time,  his  true  name  and  residence  are  ascer- 
tained, in  which  case  he  shall  be  released  on  his  executing 
a  bond  for  his  appearance  before  a  Magistrate  if  so  required. 

58.  A  police-officer  may,  for  the  purpose  of  arresting 
without  warrant  any  person  whom  he  is  authorised  to  arrest 
under  this  chapter,  pursue  such  person  into  any  place  in 
British  India ^. 

59.  Any  private  person  may  arrest  any  person  who,  in 
his  view,  commits  a  non-bailable  and  cognisable  offence^,  or 
who  has  been  proclaimed  as  an  offender  ^ ; 

and  shall,  without  unnecessary  delay,  make  over  any  person 
so  arrested  to  a  police-officer ;  or,  in  the  absence  of  a  police- 
officer,  take  such  person  to  the  nearest  police-station. 

If  there  is  reason  to  believe  that  such  person  comes  under 
the  provisions  of  section  54,  a  police-officer  shall  re-arrest 
him. 

If  there  is  reason  to  believe  that  he  has  committed  a  non- 
cognisable  offence,  and  he  refuses  on  the  demand  of  a  police- 
officer  to  give  his  name  and  residence,  or  gives  a  name  or 
residence  which  such  officer  has  reason  to  believe  to  be  false, 
he  shall  be  dealt  with  under  the  provisions  of  section  57.  If 
there  is  no  reason  to  believe  that  he  has  committed  any 
offence,  he  shall  be  at  once  discharged. 

Person  ar-  60.  A  police-officer  making  an  arrest  without  warrant 
tSten  be-  ^  ^^^h  without  unnecessary  delay  and  subject  to  the  pro- 
fore  Magis-  visions  herein  contained  as  to  bail,  take  or  send  the  person 


Pursuit  of 
offenders 
into  other 
jurisdic-    * 
tions. 


Arrest  by 

private 

persons. 

Procedure 
on  such 
arrest. 


trate  or 


^  As  to  arrests  in  a  foreign  country, 
see  Act  XXI  of  1879. 

*  See  sec.  4,  clauses  (q)  and  (r), 
supra. 

'  Where  the  Inland  Emigration  Act 
is  in  force,  the  employer,  or  any  person 
acting  on  behalf  of  the  employer,  of  a 
deserting  labourer  may  arrest  him 
without  warrant  or  police  assistance 


(Act  I  of  1882,  sec.  17a).  Private 
persons  may  also  arrest  persons  con- 
veying arms  etc.  under  suspicious 
circumstances.  Act  XI  of  1878,  sec. 
12.  Power  to  arrest  is  also  given  by 
special  and  local  Acts  to  certain  offi- 
cers and  employes  connected  with 
canals,  customs,  excise,  forests,  opium^ 
railways,  salt,  and  tramways. 
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arrested  before  a  Magistrate  baving  jurisdiction  in  tbe  case^  officer  in 
or  before  tbe  officer  in  cbarge  of  a  police-station.  ^l^ 

61.  No  police-officer  sball   detain   in   custody  a  person  „ 
arrested  without  warrant^  for  a  longer  period  than  under  all  rested  not 
the  circumstances  of  the  case  is  reasonable,  and  such  period  ^J^ 
shall  not,  in  the  absence  of  a  special  order  of  a  Magistrate  more  than 
under  section  167,  exceed  twenty-four  hours  exclusive  of  the  ^  *^""'* 
time  necessary  for  the  journey  from  the  place  of  arrest  to 

the  Magistrate's  Court. 

62.  Officers  in  charge  of  police-stations^  shall  report  to  Police  to 
the   District  Magistrate,   or,  if  he  so  directs,  to  the   Sub-  Jt^^^^n- 
divisional  Magistrate,  the  cases  of  all  persons  arrested  without  nons. 
warrant,  within  the  limits  of  their  respective  stations,  whether 

such  persons  have  been  admitted  to  bail  or  otherwise. 

63*  No  person  who  has  been  arrested  by  a  police-officer  Discharge 
shall  be  discharged  except  on  his  own  bond,  or  on  bail,  or^  ^^^ 
under  the  special  order  of  a  Magistrate.  hended. 

64.  When  any  offence  is  committed  in  the  presence  of  Offence 

a  Magistrate  within  the  local  limits  of  his  jurisdiction,  tcj^^^. 
may  himself  arrest  or  order  any  person  to  arrest  the  offender,  trate'e  pre- 
and  may  thereupon,  subject  to  the  provisions  herein  contained 
as  to  bail,  commit  the  offender  to  custody. 

65.  Any  Magistrate  may  at  any  time  arrest  or  direct  the  Arrest  by 
arrest,  in  his  presence,  within  the  local  limits  of  his  juris- g^^J^^^^" 
diction,  of  any  person  for  whose  arrest  he  is  competent  at  Magis- 
the  time  and  in  the  circumstances  to  issue  a  warrant. 

66.  If  a  person  in  lawful  custody  escapes  or  is  rescued.  Power,  on 
the  person  from  whose  custody  he  escaped  or  was  rescued  p^^' ^^^^^ 
may   immediately  pursue  and  arrest  him   in  any  place  in  retake. 
British  India. 

67.  The  provisions  of  sections  47,  48  and  49  shall  apply  Provisions 

to  arrests  under  section  66,  although  the  person  making  any  f^"^'^ 

such  arrest  is  not  acting  under  a  warrant  and  is  not  a  police-  49  *<>  »pply 

officer  having  authority  to  arrest.  under  sec- 

tion 66. 

'  As  to  persons  arrested  under  a  warrant,  see  sec.  81. 
'  Sec.  4,  cl.  (o),  supra. 
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CHAPTER  VI. 


Form  of 
summouB. 


SummouB 
by  whom 
Beired. 


Summons 

how 

served. 


Signature 
of  receipt 
for  sum- 
mons. 

Service 
when  per- 
son sum- 
moned can- 
not be 
foimd. 


Procedure 
when  re- 
ceipt can- 
not be  ob- 
tained. 


OF  PROCESSES  TO  COMPEL  APPEARANCE. 

A, — Summons. 

68.  Every  summons  issued  by  a  Court  under  this  Code 
shall  be  in  writing^  in  duplicate  signed  and  sealed  by  the 
presiding  officer  of  such  Court,  or  by  such  other  officer  as 
the  High  Court  may,  from  time  to  time,  by  rule  direct  *. 

Such  summons  shall  be  served  by  a  police-officer;  or, 
subject  to  such  rules  consistent  with  this  Code  as  the  Local 
Government  may  prescribe  in  this  behalf,  by  an  officer  of 
the  Court  issuing  it. 

This  section  applies  to  the  police  in  the  towns  of  Calcutta 
and  Bombay^, 

69.  The  simimons  shall,  if  practicable,  be  served  persoxm.lly 
on  the  person  summoned,  by  delivering  or  tendering  to  him 
one  of  the  duplicates  of  the  summons  *. 

Every  person  on  whom  a  summons  is  so  served  shall,  if 
so  required  by  the  serving  officer,  sign  a  receipt  therefor  on 
the  back  of  the  other  duplicate. 

70.  Where  the  person  summoned  cannot  by  the  exercise 
of  due  diligence  be  found,  the  stunmons  may  be  served  by 
leaving  one  of  the  duplicates  for  him  with  some  adult  male 
member  of  his  family,  or,  in  a  Presidency-town,  with  his 
servant  residing  with  him;  and  the  person  with  whom  the 
summons  is  so  left  shall,  if  so  required  by  the  serving  officer, 
sign  a  receipt  therefor  on  the  back  of  the  other  duplicate. 

?!•  If  the  signature  mentioned  in  sections  69  and  70  can- 
not by  the  exercise  of  due  diligence  be  obtained,  the  serving 
officer  shall  affiix  one  of  the  duplicates  of  the  simimons  to 
some  conspicuous  part  of  the  house  or  homestead  in  which  the 
person  summoned  ordinarily  resides ;  and  thereupon  the  sum- 
mons shall  be  deemed  to  have  been  duly  served. 


^  Sec.  4,  ol.  (c),  supra,  p.  58. 
^  As  to  the  form  of  the  summons, 
see  5  AU.  8,  per  Straight  J. 


'  As  to  Madras,  see  sec.  i. 
*  Merely  showing  the  summons  is 
not  enough,  5  Bom.  H.  C,  Or.  Ca.  ao. 
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72.  Where  the  person  Bummoned  is  in  the  active  service  of  Service  on 
the  Government  or  of  a  Railway  Company^  the  Court  issuing  q^^- 
the  summons  shall  ordinarily  send  it  in  duplicate  to  the  head  i>^ent  or  of 
of  the  office  in  which  such  person  is  employed ;  and  such  head  CompiAy. 
shall  thereupon  cause  the  summons  to  be  served  in  manner 
provided  by  section  6g,  and  shall  return  it  to  the  Court  with 
the  endorsement  required  by  that  section. 

73.  When  a  Court  desires  that  a  summons  issued  by  itserriceof 
shall  be  served  at  any  place  outside  the  local  limits  of  its  "^^^"* 
jurisdiction^  it  shall  ordinarily  send  such  summons  in  duplicate  locallimitB. 
to  a  Magistrate  within  the  local  limits  of  whose  jurisdiction 
the  person  summoned  resides  or  is^  to  be  there  served. 

74.  When  a  summons  issued  by  a  Court  is  served  outside  Proof  of 
the  local  limits  of  its  jurisdiction,  and  in  any  case  where  the  ]J^^^^ 
officer  who  has  served  a  summons  is  not  present  at  the  hearing  and  when 
of   the  case,  an  affidavit,   purporting  to  be  made  before  a  offiow^ot 
Magistrate,  that  such  summons  has  been  served,  and  a  dupli-  preeent. 
cate  of  the  summons  purporting  to  be  endorsed  (in  manner 
provided  by  section  69  or  section  70)  by  the  person  to  whom 
it  was  delivered  or  tendered  or  with  whom  it  was  left,  shall 

I  be  admissible  in  evidence,  and  the  statements  made  therein 
shall  be  deemed  to  be  correct  unless  and  until  the  contrary  is 
proved. 

The  affidavit  mentioned  in  this  section  may  be  attached  to 
the  duplicate  of  the  summons  and  returned  to  the  Court. 

JB, — Warrant  of  Arrest, 

75.  Every  warrant  of  arrest  issued  by  a  Court  under  this  Form  of 

j  Code  shall  be  in  writing,  signed  by  the  presiding  officer,  or,  in  ^l^^l^  ^ 

the  case  of  a  Bench  of  Magistrates,  by  any  member  of  such 
Sench;  and  shall  bear  the  seal  of  the  Court  ^. 

I  Every  such  warrant  shall  remain  in  force  until  it  is  can-  Contm- 

celled  by  the  Court  which  issued  it,  or  until  it  is  executed.        "*^**  *! 

•^  ^  warrant. 

76.  Any  Court  issuing  a  warrant  for  the  arrest  of  any  Court  may 
person  may  in  its  discretion  direct  by  endorsement  on  *be^^"^*^^' 
warrant  that,  if  such  person  execute  a  bond  with  sufficient  taken, 
sureties  for  his  attendance  before  the  Court  at  a  specified  time 

^  It  need  not  be  sealed  by  the  presiding  officer. 
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and  thereafter  until  otherwise  directed  by  the  Courts  the 
officer  to  whom  the  warrant  is  directed  shall  take  sach  security 
and  shall  release  such  person  from  custody  ^ 

The  endorsement  shall  state  (a)  the  number  of  sureties^  (b) 

the  amount  in  which  they  and  the  person  for  whose  arrest  the 

warrant  is  issued  are  to  be  respectively  bounds  and  (c)  the  time 

at  which  he  is  to  attend  before  the  Court. 

Recog-  Whenever  security  is  taken  under  this  section,  the  officer  to 

be"^!^       whom  the  warrant  is  directed  shall  forward  the  bond  to  the 

warded.        Court. 

Warrants        77.  A  warrant  of  arrest  shall  ordinarily*  be  directed  to  one 

dirwjted!     ^^  more  police-officers,  and,  when  issued  by  a  Presidency 

Magistrate,  shall  always  be  so  directed ;  but  any  other  Court 

issuing  such  a  warrant  may,  if  its  immediate  execution  is 

necessary  and  no  police-officer  is  immediately  available,  direct 

it  to  any  other  person  or  persons ;  and  such  person  or  persons 

shall  execute  the  same. 

Warrant  to      When  a  warrant  is  directed  to  more  officers  or  persons  than 

Bona     ^    ^^^>  i^  ^^7  ^  executed  by  all,  or  by  any  one  or  more,  of 

them. 

Warrant  78.  A  District  Magistrate  or  Sub-divisional  Magistrate 
rected^to*  ^^7  direct  a  warrant  to  any  landholder,  farmer  or  manager 
landhold-  of  land  within  his  district  or  sub-division  for  the  arrest  of  any 
escaped  convict,  proclaimed  offender  or  person  who  has  been 
accused  of  a  non-bailable  offence,  and  who  has  eluded  pursuit. 
Such  landholder,  farmer  or  manager  shall  acknowledge  in 
writing  the  receipt  of  the  warrant,  and  shall  execute  it  if  the 
person  for  whose  arrest  it  was  issued  is  in,  or  enters  on,  his 
land  or  farm,  or  the  land  under  his  charge^. 

When  the  person  against  whom  such  warrant  is  issued  is 
arrested,  he  shall  be  made  over  with  the  warrant  to  the  nearest 
police-officer,  who  shall  cause  him  to  be  taken  before  a  Magis- 
trate having  jurisdiction  in  the  case,  unless  security  is  taken 
under  section  76. 

*  In  lieu  of  executing  the  bond,  '  5  Ben.  274. 

money    or    Government    promissory  '  For  the  punishment  annexed  to 

notes  may  be  deposited  under  sec.  breach    of  this   obligation,  see    the 

513.  Penal  Code,  sec.  187. 


ers,  etc. 
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79.  A  warrant  directed  to  any  police-officer  may  also  be  Warrant 
executed  by  any  other  police-officer  whose  name  is  endorsed  p^i^f*^  ^ 
upon  the  warrant  by  the  officer  to  whom  it  is  directed  or  officer. 
endorsed. 

80.  The  police-officer  or  other  person  executing  a  warrant  Notifi- 
of  arrest  shall  notify  the  substance  thereof  to  the  person  to  be  l^brtanoe 
arrested^  and,  if  so  required,  shall  show  him  the  warrant^.        of  warrant. 

81.  The  police-officer  or  other  person  executing  a  warrant  Penon 
of  arrest  shall  (subject  to  the  provisions  of  section  76  as  to  "brought 
security)  without  unnecessary  delay  bring  the  person  arrested  before 
before  the  Court  before  which  he  is  required  by  law  to  pro-  out  delay. 
duce  such  person. 

82.  A  warrant  of  arrest  may  be  executed  at  any  place  in  where 
British  India.  ^*"!^* 

may  be 

83.  When  a  warrant  is  to  be  executed  outside  the  local  _ 

Warrant 

limits  of  the  jurisdiction  of  the  Court  issuing  the  same^  such  forwarded 
Court  may,  instead  of  directing  such  warrant  to  a  police-officer,  ^^g^' 
forward  the  same  by  post  or  otherwise  to  any  Magistrate  or  execution 
Conmiissioner  of  Police  within  the  local  limits  of  whose  juris-  jurig. 
diction  it  is  to  be  executed.  diction. 

The  Magistrate  or  Commissioner  to  whom  such  warrant  is 
so  forwarded  shall  endorse  his  name  thereon,  and,  if  practicable, 
cause  it  to  be  executed  within  the  local  limits  of  bis  jurisdiction. 

84.  When  a  warrant  directed  to  a  police-officer  is  to  be  Warrant 
executed  beyond  the  local  limits  of  the  jurisdiction  of  the  ^fc*®<l  ^ 
Court  issuing  the  same,  he  shall  ordinarily  take  it  for  endorse-  officer  for 
ment  either  to  a  Magistrate  or  to  a  police-officer  not  below  ou^^^*^^ 
the  rank  of  an  officer  in  charge  of  a  station,  within  the  local  juria- 
limits  of  whose  jurisdiction  the  warrant  is  to  be  executed. 

Such  Magistrate  or  police-officer  shall  endorse  his  name 
thereon,  and  such  endorsement  shall  be  sufficient  authority  to 

^  The  police-officer  should  therefore  Code,  sec.  79.  The  same  section  pro- 
not  attempt  to  arrest  trnless  he  has  tects  a  police-officer  who  without  a 
the  warrant  in  his  possession,  5  All.  warrant  arrests  A,  belieying  in  good 
318.  As  to  the  protection  of  a  police-  faith  that  A  has  committed  a  cog- 
officer  authorised  by  the  warrant  to  nisable  offence,  when  in  fact  no  such 
arrest  A^  who  arrests  B  in  good  faith  offence  has  been  committed, 
belieying  him  to  be  ^,  see  the  Penal 
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the  police-officer  to  whom  the  warrant  is  directed  to  execute 
the  same  within  such  limits^  and  the  local  police  shall^  if  so 
required^  assist  such  officer  is  executing  such  warrant. 

Whenever  there  is  reason  to  believe  that  the  delay  occasioned 
by  obtaining  the  endorsement  of  the  Magistrate  or  police- 
officer  within  the  local  limits  of  whose  jurisdiction  the  warrant 
is  to  be  executed  will  prevent  such  execution,  the  police-officer 
to  whom  it  is  directed  may  execute  the  same  without  such 
endorsement  in  any  place  beyond  the  local  limits  of  the  juris- 
diction of  the  Court  which  issued  it. 

This  section  applies  to  the  police  in  the  towns  of  Calcutta 
and  Bombay^. 

Procedure       85.  When  a  warrant  of  arrest  is  executed  outside  the  dis- 
of  *ra«a     *^^^  ^  which  it  was  issued^  the  person  arrested  shall^  unless 
against       the  Court  which  issued  the  warrant  is  within  twenty  miles  of 
pant  kBued"  ^^®  place  of  arrest,  or  is  nearer  than  the  Magistrate  or  Com- 
missioner of  Police  within  the  local  limits  of  whose  jurisdiction 
the  arrest  was  made,  or  unless  security  is  taken  under  sectiofi 
76,  be  taken  before  such  Magistrate  or  Commissioner. 

Procedure       86.  Such  Magistrate  or  Commissioner  shall,  if  the  person 

t^^bS""  ^^^®*^^  appears  to  be  the  person  intended  by  the  Court  which 

whom  per-  issued  the  warrant,  direct  his  removal  in  custody  to  such 

edTir"       Court :  provided  that  if  the  offence  is  bailable^,  and  such  per- 

brought.     son  is  ready  ai}|i  willing  to  give  bail  to  the  satisfaction  of  such 

Magistrate  or  Commissioner,  or  a  direction  has  been  endorsed 

under  section  76  on  the  warrant  and  such  person  is  ready  and 

willing  to  give  the  security  required  by  such  direction,  the 

Magistrate  or  Commissioner  shall  take  such  bail  or  security, 

as  the  case  may  be,  and  forward  the  bond^  to  the  Court  which 

issued  the  warrant. 

Nothing  in  this  section  shall  be  deemed  to  prevent  a  police- 
officer  from  taking  security  under  section  76. 

C. — Proclamation  and  Attachment. 
Procla-  87.  If  any  Court  has   reason  to  believe  (whether  after 

"^!ot  al^  ^1^^  evidence   or  not)  that  any  person   against  whom  a 
sconding.    warrant  has  been  issued  by  it  has  absconded*  or  is  concealing 

^  Ab  to  Madras,  see  sec.  i.  '  Sec.  4,  cl.  (r),  supra. 

3  See  the  form,  Sched.  V.  No.  3.  *  4  Mad.  393. 
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liimself  so  that  such  warrant  cannot  be  executed^  such  Court 
may  publish  a  written^  proclamation  ^  requiring  him  to  appear 
at  a  specified  place  and  at  a  specified  time  nd't  less  than  thirty 
days  from  the  date  of  publishing  such  proclamation. 
The  proclamation  shall  be  published  as  follows : — 

(a)  it  shall  be  publicly  read  in  some  conspicuous  place 
of  the  town  or  village  in  which  such  person  ordinarily 
resides; 

(b)  it  shall  be  affixed  to  some  conspicuous  part  of  the  house 
or  homestead  in  which  such  person  ordinarily  resides^  or  to 
some  conspicuous  place  of  such  town  or  village  ;   and 

(c)  a  copy  thereof  shall  be  affixed  to  some  conspicuous  part 
of  the  Court-house. 

A  statement  by  the  Court  issuing  the  proclamation  to  the 
effect  that  the  proclamation  was  duly  published  on  a  specified 
day  shall  be  conclusive  evidence  that  the  requirements  of  this 
section  have  been  complied  with^  and  that  the  proclamation 
was  published  on  such  day. 

88.  The  Court  may,  after  issuing  a  proclamation  under  Attwh- 
section  87,  order  the  attachment »  of  any  property,  moveable  ^^^^^  ^^ 
or  immoveable,  or  both,  belonging  to  the  proclaimed  person,     peraon  ab- 

Such  order  shall  authorise  the  attachment  of  any  property  ^^' 
belonging  to  such  person  within  the  district  in  which  it  is 
made ;  and  it  shall  authorise  the  attachment  of  any  property 
belonging  to  such  person  without  such  district,  when  endorsed 
by  the  District  Magistrate  or  Chief  Presidency  Magistrate^ 
within  whose  district  such  property  is  situate. 

If  the  property  ordered  to  be  attached  be  debts  or  other 
moveable  property,  the  attachment  under  this  section  shall 
be  made — 

(a)  by  seizure ;  or 

(b)  by  the  appointment  of  a  receiver;  or 

(c)  by  an  order  in  writing  prohibiting  the  delivery  of  such 
property  to  the  proclaimed  person  or  to  any  one  on  his  be- 
half;  or 

^  Sec.  4,  cl.  («).  Penal  Code,  sec.  174. 

3  See  the  form,  Sched.  V.   No.  4.  *  See  fomu,  Sched.  V.  No.  6. 

For  the  pmuahment  for  not  attending  *  Act  X  of  1886,  sec.  4. 
in  obedience  to  the  proclamation,  see 
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Restor- 
ation of 
attached 
property. 


{d)  hj  all  or  any  two  of  such  methods^  as  the  Court  thinks 
fit. 

If  the  property  ordered  to  be  attached  be  immoveable^  the 
attachment  under  this  section  shall,  in  the  case  of  land 
paying  revenue  to  Government^  be  made  through  the  Col- 
lector of  the  District  in  which  the  land  is  situate^  and  in  all 
other  cases — 

(e)  by  taking  possession ;  or 

(/)  ^y  *^®  appointment  of  a  receiver ;  or 

(ff)  by  an  order  in  writing  prohibiting  the  payment  of  rent 
or  delivery  of  property  to  the  proclaimed  person  or  to  any  one 
on  his  behalf  j  or 

(A)  by  all  or  any  two  of  such  methods^  as  the  Court  thinks 
fiti. 

The  powers^  duties  and  liabilities  of  a  receiver  appointed 
under  this  section  shall  be  the  same  as  those  of  a  receiver 
appointed  under  Chapter  XXXVI  of  the  Code  of  Civil  Pro- 
cedure. 

If  the  proclaimed  person  does  not  appear  within  the  time 
specified  in  the  proclamation^  the  property  under  attachment 
shall  be  at  the  disposal  of  Government  * ;  but  it  shall  not  be 
sold  until  the  expiration  of  six  months  from  the  date  of  the 
attachment^  unless  it  is  subject  to  speedy  and  natural  decay^ 
or  the  Court  considers  that  the  sale  would  be  for  the  benefit 
of  the  owner,  in  either  of  which  cases  the  Court  may  cause 
it  to  be  sold  whenever  it  thinks  fit. 

89.  If  J  within  two  years  from  the  date  of  the  attachment, 
any  person  whose  property  is  or  has  been  at  the  disposal  of 
Government,  under  the  last  paragraph  of  section  88,  appears 
voluntarily  or  is  apprehended  and  brought  before  the  Court  by 
whose  order  the  property  was  attached,  and  proves  to  the 
satisfaction  of  such  Court  that  he  did  not  abscond  or  conceal 
himself  for  the  purpose  of  avoiding  execution  of  the  warrant, 
and  that  he  had  not  such  notice  of  the  proclamation  as  to 


^  The  law  makes  no  provision  for 
the  Magistrate  investigating  the  claims 
of  third  persons  to  property  which  has 
been  attached.  His  proceedings  under 
this  section  are,  therefore,  not  'judi- 
cial proceedings  *  in  the  sense  of  sec.  4, 


d.  (d).    See  6  All.  487. 

'  9  Cal.  863.  So  long  as  the  attach- 
ment by  the  Magistrate  continues,  no 
title  can  be  conferred  by  attachment 
and  sale  subsequently  made  in  execu- 
tion of  a  money-decree,  ibid. 
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enable  him  to  attend  within  the  time  specified  therein^  such 
property^  or^  if  the  same  has  been  sold^  the  nett  proceeds  of 
the  sale^  or  if  part  only  thereof  has  been  sold^  the  nett  pro- 
ceeds of  the  sale  and  the  residue  of  the  property^  shall^  after 
satisfying  thereout  all  costs  incurred  in  consequence  of  the 
attachment^  be  delivered  to  him  \ 

D, — (HAer  rules  regarding  processes, 

90.  A  Court  may^  in  any  case  in  which  it  is  empowered  iMue  of 
by  this  Code  to  issue  a  summons  for  the  appearance  of  any  ^^^J^ 
person  other  than  a  juror  or  assessor^  issue,  after  recording  its  in  addition 
reasons  in  writing,  a  warrant  *  for  his  arrest —  mans. 

(a)  if,  either  before  the  issue  of  such  summons,  or  after  the 
issue  of  the  same  but  before  the  time  fixed  for  his  appearance, 
the  Court  sees  reason  to  believe  that  he  has  absconded  ^  or  will 
not  obey  the  summons ;  or 

(b)  if  at  such  time  he  &ils  to  appear  and  the  summons 
is  proved  to  have  been  duly  served  in  time  to  admit  of  his 
appearing  in  accordance  therewith  and  no  reasonable  excuse 
is  offered  for  such  failure. 

91.  When  any  person  for  whose  appearance  or  arrest  the  Power  to 
officer  presiding  in  any  Court  is  empowered  to  issue  a  sum-^^^^J-i 
mons  or  warrant  is  present  in  such  Court,  such  officer  may  ance. 
require  such  person  to  execute  a  bond  with  or  without  sureties 

for  his  appearance  in  such  Court. 

92.  When  any  person  who  is  bound  by  any  bond  taken  Arrest  on 
under  this  Code  to  appear  before  a  Court  does  not  so  appear,  j^^fo, 
the  officer    presiding  in  such   Court  may  issue  a  warrant  appear- 
directing  that  such  person  be  arrested  and  produced  before  ""*' 
him. 

93.  The  provisions  contained  in  this  chapter  relating  to  a  Provisions 
summons  and  warrant  and  their  issue,  service  and  execution  ^^  ^^*?;  ^ 

'  generally 

shall,  so  &.r  as  may  be,  apply  to  every  summons  and  every  applicable 
warrant  of  arrest  issued  under  this  Code,  monses  and 

warrants  of 
^  Any  Magistrate  may  order  delivery,  Sched.  III.  i.  cl.  (5).  arrest. 

*  See  form,  Sched.  V.  No.  7.  «  4  Mad.  393. 
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CHAPTER  VIL 

OP  PEOCESSES  TO  COMPEL  THE  PEODUCTION  OP  DOCUMENTS 
AKD  OTHEB  MOVEABLE  PBOPEBTY  AND  FOB  THE  DISCOYEBT 
OP   PBBSONS   WBONGPULLY   CONFINED. 

A, — Summons  to  produce, 

Summona  94.  Whenever  any  Court,  or,  in  any  place  beyond  the 
do^menT  ^^^^  ^^  ^^  towns  of  Calcutta  and  Sombay,  any  officer  in 
or  other  charge  of  a  police-station  ^,  considers  that  the  production  of 
any  document  or  other  thing  is  necessary  or  desirable  for  the 
purposes  of  any  investigation,  inquiry,  trial  or  other  proceeding 
under  this  Code  by  or  before  such  Court  or  officer,  such  Court 
may  issue  a  summons,  or  such  officer  a  written  order,  to  the 
person  in  whose  possession  or  power  such  document  or  thing 
is  believed  to  be,  requiring  him  to  attend  and  produce  it,  or 
to  produce  it  at  the  time  and  place  stated  in  the  summons  or 
order. 

Any  person  required  under  this  section  merely  to  produce 
a  document  or  other  thing  shall  be  deemed  to  have  complied 
with  the  requisition  if  he  cause  such  document  or  thing  to 
be  produced  instead  of  attending  personally  to  produce  the 
same. 

Nothing  in  this  section  shall  be  deemed  to  affect  the  Indian 
Evidence  Act,  1871^,  sections  12^  aad  124^  or  to  apply  to  a 
letter,  post-card,  telegram  or  other  document  in  the  custody 
of  the  Postal  or  Telegraph  authorities. 

Procedure  95.  If  any  document  in  such  custody  is,  in  the  opinion  of 
terrand"  ^^^  District  Magistrate,  Chief  Presidency  Magistrate,  High 
telegramg.  Court  or  Court  of  Session,  wanted  for  the  purpose  of  any 
investigation,  inquiry,  trial  or  other  proceeding  under  this 
Code,  such  Magistrate  or  Court  may  require  the  Postal  or 
Telegraph  authorities,  as  the  case  may  be,  to  deUver  such 
document  to  such  person  as  such  Magistrate  or  Court  directs. 

^  Sec.  4,  cl.  (0),  supra.  Persous  summoned  to  produce  docu- 

^  which  regulate  the  giving  of  evi-  ments  do   not  become  witnesses  by 

dence  as  to  affairs  of  State  and  the  merely  producing  them.   See  the  Evi- 

discloBure  of  official  communications.  dence  Act,  sec.  139. 
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If  any  sacH  document  is^  in  tHe  opinion  of  any  other 
Magistrate^  or  of  any  Commissioner  of  Police  or  District 
Superintendent  of  Police^  wanted  for  any  sach  purpose,  lie 
may  require  the  Postal  or  Telegraph  Department,  as  the  case 
may  be,  to  cause  search  to  be  made  for  and  to  detain  such 
document,  pending  the  orders  of  any  such  District  Magistrate, 
Chief  Presidency  Magistrate  or  Court. 

jB. — SearcA-warrants. 

96.  Where  any  Court  has  reason  to  believe  that  a  person  to  when 
whom  a  summons  or  order  under  section  94  or  a  requisition  •••"'^■^ 
under  section  95,  paragraph  one,  has  been  or  might  be  ad-  nuty  be 
dressed  will  not  or  would  not  produce  the  document  or  other  "*^    ' 
thing  as  required  by  such  summons  or  requisition, 

or  where  such  document  or  other  thing  is  not  known  to  the 
Court  to  be  in  the  possesirion  of  any  person, 

or  where  the  Court  considers  that  the  purposes  of  any  inquiry, 
trial  or  other  proceeding  under  this  Code  will  be  served  by  a 
general  search  or  inspection, 

it  may  issue  a  search-warrant;  and  the  person  to  whom 
such  warrant  is  directed  may  search  or  inspect  in  accordance 
therewith  and  the  provisions  hereinafter  contained  ^. 

Nothing  herein  contained  shall  authorise  any  Magistrate, 
other  than  a  District  Magistrate  or  Chief  Presidency  Magis- 
trate, to  grant  a  warrant  to  search  for  a  document  in  the 
custody  of  the  Postal  or  Tel^^ph  authorities  ^, 

97#  The  Court  may,  if  it  thinks  fit,  specify  in  the  warrant  *  Power  to 
the  particular  place  or  part  thereof  to  which  only  the  search  J^^^JJ^t. 
or  inspection  shall  extend;  and  the  person  charged  with  the 
execution  of  such  warrant  shall  then  search  or  inspect  only  the 
place  or  part  so  specified. 

98.  If  a  District  Magistrate,  Sub-divisional   Magistrate,  Search  of 
Presidency  Magistrate  or  Magistrate  of  the  first  class,  upon  ^^^"J|^ 
information  and  after  such  inquiry  as  he  thinks  necessary,  has  coutain 
reason  to  believe  that  any  place  is  used  for  the  deposit  or  sale  \es\jy  ^^^ 
of  stolen  property,  forged 

or  for  the  deposit  or  sale  or  manufacture  of  forged  docu-  etc. 

^  See  lec.  loi.  '  See  sees.  loi,  550  (h). 

*  See  the  form,  Sched.  V.  No.  8. 
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ments^  taise  seals  or  counterfeit  stamps  or  ooin^  or  instruments 
or  materials  for  counterfeiting  coin  or  stamps  or  for  forging^ 

or  that  any  forged  documents^  false  seals  or  counterfeit 
stamps  or  coin^  or  instruments  or  materials  used  for  counter- 
feiting  coin  or  stamps  or  for  forging,  are  kept  or  deposited 
in  any  place, 

he  may  by  his  warrant  authorise  any  police-officer  above 
the  rank  of  a  constable — 

(a)  to  enter,  with  such  assistance  as  may  be  required,  such 
place,  and 

(b)  to  search  the  same  in  manner  specified  in  the  warrant, 
and 

(c)  to  take  possession  of  any  property,  documents,  seals, 
stamps  or  coins  therein  found  which  he  reasonably  suspects  to 
be  stolen,  unlawfully  obtained,  for^^,  false  or  counterfeit, 
and  also  of  any  such  instruments  and  materials  as  aforesaid, 
and 

{d)  to  convey  such  property,  documents,  seals,  stamps, 
coins,  instruments  or  materials  before  a  Magistrate,  or  to 
guard  the  same  on  the  spot  until  the  offender  is  taken  before 
a  Magistrate,  or  otherwise  to  dispose  thereof  in  some  place  of 
safety,  and 

(e)  to  take  into  custody  and  carry  before  a  Magistrate 
every  person  found  in  such  place  who  appears  to  have  been 
privy  to  the  deposit,  sale,  or  manufacture  or  keeping  of  any 
such  property,  documents,  seals,  stamps,  coins,  instruments  or 
materials,  knowing  or  having  reasonable  cause  to  suspect  the 
said  property  to  have  been  stolen  or  otherwise  unlawfully 
obtained,  or  the  said  documents,  seals,  stamps,  coins,  instru- 
ments or  materials  to  have  been  forged,  falsified  or  counter- 
feited, or  the  said  instruments  or  materials  to  have  been  or  to 
be  intended  to  be  used  for  counterfeiting  coin  or  stamps  or  for 
forging. 

•  

Disposal  99.  When,  in  the  execution  of  a  search-warrant  at  any 
founcUn'  pl^^©  bcyond  the  local  limits  of  the  jurisdiction  of  the  Court 
search  be-  which  issued  the  same,  any  of  the  things  for  which  search  is 
diction.  made  are  foimd,  such  things,  together  with  the  list  of  the 
same  prepared  under  the  provisions  hereinafter  contained,  shall 
be  immediately  taken  before  the  Court  issuing  the  warrant. 
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unless  such  place  is  nearer  to  the  Magistrate  having  juris- 
diction therein  than  to  such  Courts  in  which  case  the  Hst  and 
things  shall  be  immediately  taken  before  such  Magistrate; 
and^  unless  tiiere  be  good  cause  to  the  contrary^  such  Magis^ 
trate  shall  make  an  order  authorising  them  to  be  taken  to 
such  Court. 

C, — Discovery  of  persons  wrongfully  confined, 

100.  If  any  Presidency  Magistrate^  Magistrate  of  the  first  Search  for 
class  or  Sub-divisional  Magistrate  has  reason  to  believe  that  ***"°^q1i^ 
any  person  is  confined  under  such  circumstances  that  the  con-  confined, 
finement  amounts  to  an  offence  ^^  he  may  issue  a  search-warranty 

and  the  person  to  whom  such  warrant  is  directed  may  search 
for  the  person  so  confined ;  and  such  search  shall  be  made  in 
accordance  therewith^  and  the  person  iE  found  shall  be  imme- 
diately taken  before  a  Magistrate^  who  shall  make  such  order 
as  in  the  circumstances  of  the  case  seems  proper  ^. 

B, — General  jprovisions  relating  to  searches, 

101.  The  provisions  of  sections  43,  75,  77,  79,  82,  83  and  Direction 
84  ^  shall^  so  far  as  may  be,  apply  to  all  search-warrants  issued  \^\. 
ujider  section  96,  section  98,  or  section  100.  warrantB. 

102.  Whenever  any  place  liable  to  search  or  inspection  Penom  in 
under  this  chapter  is  closed^  any  person  residing  in,  or  being  °iJ^®  ^ 
in  charge  of,  such  place  shall,  on  demand  of  the  officer  or  other  place  to 
person  executing  the  warrant  and  on  production  of  the  warrant,  gearch. 
allow  him   free  ingress  thereto,   and  afford  all    reasonable 
facilities  for  a  search  therein. 

If  ingress  into  such  place  cannot  be  so  obtained,  the  officer 
or  other  person  executing  the  warrant  may  proceed  in  manner    « 
provided  by  section  48. 

103.  Before  making  a   search   under  this   chapter,    the  Search  to 
officer  or  other  person  about  to  make  it  shall  call  upon  two  or  pj^g^ce  *^ 
more  respectable  inhabitants  of  the  locality  in  which  the  place  witneMee. 
to  be  searched  is  situate  to  attend  and  witness  the  search. 

The  search  shall  be  made  in  their  presence,  and  a  list  of  all 

^  See  the  Penal  Code,  8008.339,  340*  ^^'  ^^^  powers  of  Presidency  Magis- 

*  For  the  power  of  the  High  Courts  trates  and  District  Magistrates  as  to 

in  Calcutta,  Madras  and  Bombay  to  the    liberation    and     restoration    of 

issne  directions  in  the  nature  of  a  females,  see  sec.  551. 

habeas   corpus,  Bee  sec.   491,  infra.  '  As  to  executing  warrants  of  arrest. 
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things  seized  in  the  course  of  such  search  and  of  the  places  in 
which  they  are  respectiyely  found  shall  be  prepared  by  such 
officer  or  other  person  and  signed  by  such  witnesses^  but  no 
person  witnessing  a  search  under  this  section  shall  be  required 
to  attend  the  Court  as  a  witness  of  the  search  unless  specially 
summoned  by  it. 
Occupant        The  occupant  of  the  place  searched^  or  some  person  in  his 
searched     behalf,  shall^  in  every  instance^  be  permitted  to  attend  during 
may  at-      ^j^g  search,  and  a  copy  of  the  list  prepared  under  this  section, 
signed  by  the  said  witnesses,  shall  be  delivered  to  such  occu- 
pant or  person  at  his  request. 

E. — Miscellaneous. 
Power  to        104.  Any  Court  may,  if  it  thinks  fit,  impound  any  docu- 
document   ^^^^  ^^  other  thing  produced  before  it  under  this  Code. 

Magistrate      105.  Any  Magistrate  may  direct  a  search  to-  be  made  in 

J*  X 

search  in    ^^®  presence  of  any  place  for  the  search  of  which  he  is  com- 
his  pre-      petcnt  to  issue  a  search-warrant^, 

sence. 

^  See  B60B.  96-99,  supra. 
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PART  rv. 

•» 

PREVENTION  OF  OFFENCES. 


CHAPTER  VIIL 

OV  SECUB.ITT  FOR  KEEPING  THE  PEACE  AND  FOR  GOOD 

BEHAVIOUR. 

A. — Security  far  keeping  the  Peace  on  Conviction, 

106.  Whenever  any  person  acensed  of  rioting^,  assault^  or  Security 
other  breach  of  the  peace,  or  of  abetting^  the  same^  or  of  fj^^^" 
assembling  armed  men  or  taking  other  unlawfol  measures  pMce  on 
with  the  evident  intention  of  committing  the  same,  or  any  «>^^^'^^"- 
person   accused    of    committing    criminal    intimidation    by 
threatening  injury  to  person  or  property*,  is  convicted  of  such 
offence  before  a  High  Court,  a  Court  of  Session  or  the  Court 
of  a  Presidency  Magistrate,  a  District  Magistrate,  a  Sub- 
divisional  Magistrate  or  a  Magistrate  of  the  first  class  ^, 

and  such  Court  is  of  opinion  that  it  is  necessary  to  require 
such  person  to  execute  a  bond  *  for  keeping  the  peace, 

such  Court  may,  at  the  time  of  passing  sentence  on  such 
person,  order  hiin  to  execute  a  bond  for  a  sum  proportionate 
to  his  means,  with  or  without  sureties,  for  keeping  the  peace 
during  such  period,  not  exceeding  three  years,  as  it  thinks 
fit  to  fix"'. 

If  the  conviction  is  set  aside  on  appeal  or  otherwise,  the 
bond  so  executed  shall  become  void  ®. 

^  Penal  Code,  sec.  146.  is  required,  see  sec.  120. 

^  Penal  Code,  sec.  351.  ^  That    a    depotit    of   money    or 

'  Penal  Code,  sec.  107.  Goyemment  Promissory  notes  may 

*  See  a  All.  351.  be  taken  in  lieu  of  the  bond,  see  sec. 
^  or  a  Bench  of  Magistrates,  of      513.     I^  the  accused  neither  executes 

which  one  is  a  Magistrate  of  the  first      the  bond   nor   makes    the    deposit, 
class,  sec.  15.  he    may  be   imprisoned  under  Isec. 

•  See  the  form,  Sched.  V,  No.  10.       123. 

As  to  the  period  for  which  the  security  •  N.  W.  P.  1875,  p.  375. 

VOL.  II.  H 
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B. — Security  for  keeping  the  Peace  in  other  dua  and 
Security  for  Good  Behaviour. 

Security         107.  Whenever  a  Presidency  Magistrate^  District  Magis- 

thep^e    ^^^>  Sub-divisional  Magistrate  or  Magistrate  of  the  first 

in  other      ^lass  receives  piformation  ^  that  any  person*  is  likely  to  com- 

/  mit  a  breach  of  \the  peace,  or  to  do  any  wrongful'  act  that 

may  probably  occasion  a  breach  of  the  peace^  within  the 

local  limits  of  such  Magistrate's  jurisdiction,  or  that  there 

is  within  such  limits  a  person  who  is   likely  to  commit 

a  breach  of  the  peace  or  do  any  wrongful  act  as  aforesaid 

in  any  place  beyond   such  limits^  the  Magistrate  may,  in 

manner  hereinafter  provided,  require  such  person  to   show 

cause  why  he  should  not  be  ordered  to  execute  a  bond,  with 

or  without  sureties,  for  keeping  the  peace  for  such  period 

not  exceeding  one  year  as  the  Magistrate  thinks  fit  to  fix  ^. 

^fM^^'^       108.  When  any  Magistrate  not  empowered  to  proceed 

trateetc.    under  section  107,  or  a  Court  of  Session  or  High  Court, 

not  em-      j^^g  ygagQn  to  believe  that  any  person  is  likely  to  commit 

powered  to  j    r  j 

act  under  a  breach  of  the  peace  or  to  do  any  wrongful  act  that  may 
probably  occasion  a  breach  of  the  peace,  and  that  such  breach 
of  the  peace  cannot  be  prevented  otherwise  than  by  detaining 
such  person  in  custody,  such  Magistrate  or  Court  may  issue 
a  warrant  for  his  arrest  (if  he  is  not  already  in  custody  or 
before  the  Court),  and  may  send  him  before  a  Magistrate 
empowered  to  deal  with  the  case  under  section  107. 

A  Magistrate  before  whom  a  person  is  sent  under  this 
section  may  in  his  discretion  detain  such  person  in  custody 
until  the  completion  of  the  inquiry  hereinafter  prescribed. 

^  This  must  be  'clear  and  definite,*  cannot  prevent  A  from  exerdsing  his 

*  directly  affecting  the  person  against  rights  of  property  because  B  would  be 

whom  process  is  issued,  and  it  should  likely  to  commit  a  breach  of  the  peace 

disclose  tangible  facts  and  details,  so  if  A  did  so. 

that  it  may  afford  notice  to  suoh  *  This  section  does  not  empower  a 

person  of  what  he  is  to  come  pre-  Magistrate  to  issue  process  on  persons 

pared  to  meet/  6  All.  30,  pw  Straight  not  residing  within  the  limits  of  his 

Offg.  O.J.,  and  see  ibid.  136.    The  district.    Where    a    Magistrate  be- 

report  of  a  subordinate  Magistrate  lieves  that  certain  persons  resident 

or  a  police-ofi^er  may  be  'informa-  beyond  such  limits  are  likely  to  break 

tion  *  for  the  purpose  of  this  section,  the    peace    within  his    district,    he 

2  Mad.  H.  0.  240 ;  though  not  for  the  should  have  information  of  the  fact 

purpose  of  sec.  1 18, 6  Bom.  H.  C,  Gr.  i.  laid    before  the  Magistrate    within 

'  residing  within  the  local   limits  whose  district  they  reside,  and  have 

of  his  jurisdiction,  6  All.  28.  evidence   in  support  thereof   forth- 

'  10    Ben.    441.       A    Magistrate  coming,  11  Cal.  737. 
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109.  Whenever  a  Presidency  Magistrate,  District  Magis-  Secnrity 
trate.  Sub-divisional  Magistrate  or  Magistrate  of  the  first  i^h»viour 
class  receives  information —  from  va- 

(a)  that  any  person  is  taking  precautions  to  conceal  his  pre-  suspeoted 
sence  within  the  local  limits  of  such  Magistrate's  jurisdiction,  pc'son"- 
and  that  there  is  reason  to  believe  that  such  person  is  taking 

BQch  precautions  with  a  view  to  committing  an  offence,  or 

(b)  that  there  is  within  such  limits  a  person  who  has  no 
ostensible  means  of  subsistence,  or  who  cannot  give  a  satis- 
foctoiy  account  of  himsdf. 

such  Magistrate  may,  in  maimer  hereinafter  provided^,  re- 
quire such  person  to  show  cause  why  he  should  not  be 
ordered  to  execute  a  bond^,  with  sureties,  for  his  good  be- 
haviour for  such  period  not  exceeding  six  months  as  the 
Magistrate  thinks  fit  to  fix. 

110.  Whenever  a  Presidency  Magistrate,  District  Magis-  Security 
trate,  or  Sub-divisional  Magistrate,  or  a  Magistrate*  of  the  i^hfviour 
first  class  specially  empowered  in  this  behalf  by  the  Local  from  habi- 
Govemment,  receives  information^  that  any  person  within  the  den. 
local  limits  of  his  jurisdiction  is  an  habitual  robber,  house- 
breaker or  thief  ^,  or  an  habitual  receiver  of  stolen  property 
knowing  the  same  to  have  been  stolen*,  or  that  he  habitually 
commits  extortion'',  or  in  order  to  the  conmiitting  of  extortion 
habitually  puts  or  attempts  to  put  persons  in  fear  of  injury  ^, 

such  Magistrate  may,  in  manner  hereinafter  provided^,  re- 
quire such  person  to  show  cause  why  he  should  not  be 
ordered  to  execute  a  bond*,  with  sureties,  for  his  good  be- 
haviour for  such  period  not  exceeding  three  years  as  the 
Magistrate  thinks  fit  to  fix  ^®. 

^  Sees .  iia-ii7;8eeii  Cal.  1 3.  oealment  or  disposal  of  stolen  property. 

*  For  the  form  see  Sched.  V.  No.  X  i.  *  See  form,  Sched.  Y.  No.  11:4  Mad. 
'  Act  X  of  1886,  sec.  5.                         H.  C.  Rulings,  xlvii.     The  amount 

*  Conversations  out  of  Court  are  of  security  should  be  such  as  to  afford 
not  proper  material  for  acting  upon,  the  person  concerned  a  feiir  chance 
6  All.  132,  per  Straight  J.,  and  see  2      of  complying  with  the  order. 

All.  835.  '*  The   mere  fact   that   a   person 

'  See  Penal  Code,  sees.  378,  390,  from  whom  security  is  required  has 

445.  been  previously  convicted  of  offences 

*  Penal  Code,  sees.  410,  411.  against  property  does  not  justify  pro- 
^  Penal  Code,  sec.  383.  ceedings  under  this  section.  There 
'  Penal  Code,  sec.  385.   The  section  must  be  evidence  that  he  has  done 

does  not,  as  it  ought,  apply  to  habitual  some  act  indicating  an  intention  to 
protectors  or  harbourers  of  thieves,  return  to  his  former  course  of  life,  10 
or    to   habitual  aiders    in  the   con-      Bom.  174:  12  CaL  520. 

H  2, 
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PwnBo  as  211.  The  provisions  of  sections  109  and  110  do  not  apply 
peanva-  to  European  British  subjects  in  cases  where  they  may  be 
grants,       dealt  with  under  the  European  Vagrancy  Act,  1874*. 

Order  to         112.  When  a  Magistrate  acting  under  section  107,  section 

b6  made.  . .  1  'j  a  • 

109  or  section  no  deems  it  necessary  to  require  any  person 
to  show  cause  under  such  section,  he  shall  make  an  order 
in  writing,  setting  forth  the  substance  of  the  information 
received^,  the  amount  of  the  bond  to  be  executed,  the  term 
for  which  it  is  to  be  in  force,  and  the  number,  character 
and  class  ^  of  sureties  (if  any)  required  *. 

Procedure       113^  If  the  person  in  respect  of  whom  such  order  is  made 
of  person    IS  present  in  Court,  it  shall  be  read  oyer  to  him,  or,  if  he 
cT^ilrt^*  ^  ®^  desires,  the  substance  thereof  shall  be  explained  to  him*. 
Summons        jj^^  jf  ^jj^}^  person  is  not  present  in  Court,  the  Ma£4strate 

or  warrant  ,  ... 

in  case  of   shall  issue  a  summons  ^  requiring  him  to  appear,  or,  when 
^o^r's^t   ^^^^  person   is  in  custody,  a  warrant  directing  the  oflBcer 
in  whose  custody  he  is  to  bring  him,  before  the  Court : 

Provided  that,  whenever  it  appears  to  such  Magistrate, 
upon  the  report  of  a  police-oflBcer  or  upon  other  information 
(the  substance  of  which  report  or  information  shall  be  re- 
corded by  the  Magistrate),  that  there  is  reason  to  fear  the 
commission  of  a  breach  of  the  peace,  and  that  such  breach 
of  the  peace  cannot  be  prevented  otherwise  than  by  the  im- 
mediate arrest  of  such  person '',  the  Magistrate  may  at  any 
time  issue  a  warrant  for  his  arrest. 

Copy  of  115.  Every  summons  or  warrant  issued  under  section  114 

under  8.1 1 2  shall  be  accompanied  by  a  copy  of  the  order  made  under 
toaccom-    section  ii!j,  and  such  copy  shall  be  delivered  by  the  officer 

pany  sum-  .  ..  i  i    i     l^ 

mons  or  Serving  or  executing  such  summons  or  warrant  to  the  person 
warrant,     served  with,  or  arrested  under,  the  same. 

Power  to  116.  The  Magistrate  may,  if  he  sees  sufficient  cause,  dis- 
wit^Tper-    pcnse  with  the  personal  attendance  of  any  person  called  upon 

^  i.e.  where  they   are  persons   of  *  These  provisions    are    directory 

European  extraction  found  asking  for  only,  not  imperative,  8  Cal.  724,  per 

alms  or  wandering  about  without  any  Field  J. 

visible  means  of  subsistence,  Act  IX  '14  Gal.   60,  dissenting  from   6 

of  1874.  Cal.  291. 

2  6  All.  214.  «  See  form,  Sched.  V.  No.  12. 

'  e.g.  landholders.  '  6  All.  138. 
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to  show  cause  why  he  should  not  be  ordered  to  execute  aionAlat- 
bond  for  keeping  the  peace,  and  may  permit  him  to  appear 
by  a  pleader^. 

117.  When  an  order  under  section  112  has  been  read  or  inqnirrM 
explained  under  section  113,  to  a  person  present  in  Court,  J^^^_ 
or  when  any  person  appears  or  is  brought  before  a  Magis-  tion. 
trate  in  compliance  with,  or  in  execution  of,  a  summons  or 
warrant  issued  under  section  114,  the  Magistrate  shall  pro- 
ceed to  inquire  into  the  truth  of  the  information  upon  which 

he  has  acted^  and  to  take  such  further  evidence^  as  may 
appear  necessary. 

Such  inquiry  shall  be  made^  as  nearly  as  may  be  practicable^ 
Trhere  the  order  requires  security  for  keeping  the  peace,  in 
the  manner  hereinafter  prescribed  for  conducting  trials  in 
summons-cases^;  and  where  the  order  requires  security  for 
good  behaviour,  in  the  manner  hereinafter  prescribed  for  con- 
ducting trials  in  warrant-cases^,  except  that  no  charge  need 
be  framed  ^. 

For  the  purposes  of  this  section  the  fact  that  a  person  is 
an  habitual  offender  may  be  proved  by  evidence  of  general 
repute  or  otherwise  •. 

118.  If  >  upon  such  inquiry,  it  is  proved  that  it  is  necessary  Order  to 
for  keeping  the  peace  or  maintaining  good  behaviour,  as  the  f^tyT 
ease  may  be,  that  the  person  in  respect  of  whom  the  inquiry 

is  made  should  execute  a  bond,  with  or  without  sureties,  the 
Magistrate  shall  make  an  order  accordingly ''; 

Provided — 

fiT%i — ^that  no  person  shall  be  ordered  to  give  security  of 
a  nature  different  from,  or  of  an  amount  larger  than,  or  for 


^  Sec.  4,  d.  («),  supra,  p.  63 ;  and  as 
to  when  the  Magistobte  ought  to  al- 
low appearance  by  a  pleader,  see  12 
Cal.  133. 

3  5  Bom.  H.  C,  Cr.  105 :  6  ibid.  1 :  3 
All.  835,  per  Straight  J. :  i  a  CaL  520. 

'  Infin,  chap.  XX,  ss.  341-250,  and 
Bee  cases  in  Mayne,  P.  C.  p.  296. 

*  Infra»  chap.  XXI,  ss.  251-259. 

^  6  All.  132.  Before  making  an 
order  directing  security  for  good  be- 


haviour, the  accused  must  be  informed 
of  the  accusation  which  he  has  to 
meet  and  given  an  opportunity  of 
entering  upon  his  defence,  11  Cal.  13. 

*  The  mere  record  of  previous  con- 
victions on  account  of  which  he  has 
undergonepunishmentdoesnot  satisfy 
the  requirements  of  sees.  1 10,  117  and 
118;  10  Bom.  174. 

^  As  to  appeals  against  this  order^ 
see  sec.  406  infra,  and  9  Cal.  878. 
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Discharge 
of  person 
informed 
against. 


a  period  longer  than^  that  specified  in  the  order  made  under 
section  112 : 

secondly — that  the  amount  of  every  bond  shall  be  fixed  with 
due  regard  to  the  circiunstances  of  the  case  and  shall  not 
be  excessive  * : 

thirdly — that  when  the  person  in  respect  of  whom  the 
inquiry  is  made  is  a  minor  ^,  the  bond  shall  be  executed  only 
by  his  sureties. 

119.  If^  on  an  inquiry  imder  section  117^  it  is  not  proved 
that  it  is  necessary  for  keeping  the  peace  or  maintaining  good 
behaviour^  as  the  case  may  be^  that  the  person  in  respect  of 
whom  the  inquiry  is  made  should  execute  a  bond^  the  Magis- 
trate shall  make  an  entry  on  the  record  to  that  effect,  and,  if 
such  person  is  in  custody  only  for  the  purposes  of  the  inquiry, 
shall  release  him,  or,  if  such  person  is  not  in  custody,  shall 
discharge  him. 

C. — ProceediTigs  in  all  Cases  subsequent  to  Order  to  furnish 

Security, 

Com-  120.  If  any  person  in  respect  of  whom  an  order  requiring 

^®^^^^*  security  is  made  under  section  106  or  section  118  is,  at  the 
time  such  order  is  made,  sentenced  to,  or  undergoing  a  sentence 
of,  imprisonment,  the  period  for  which  such  security  is  required 
shall  commence  on  the  expiration  of  such  sentence. 

In  other  cases  such  period  shall  commence  on  the  date  of 
such  order. 

Contenta  of  121,  The  bond  to  be  executed  by  any  such  person  shall  bind 
him  to  keep  the  peace  or  to  be  of  good  behaviour,  as  the  case 
may  be,  and  in  the  latter  case  the  commission  or  attempt  to 
commit,  or  the  abetment®  of,  any  offence  punishable  with 
imprisonment  *,  wherever  it  may  be  committed,  is  a  breach  of 
the  bond  ^. 

Power  to        122.  A  Magistrate  may  refuse  to  accept  any  surety  for 
sureties,     ^o^  behaviour  offered  under  this  chapter,  on  the  ground  that. 


for  which 
security  is 
required. 


*  2  Cal.  384: 6  Cal.  14 : 4  Mad.  H.  C. 
Eulings,  zlvii.  The  amount  should 
be  such  as  to  afford  the  person  against 
whom  the  order  is  made  a  fair  chance 
of  complying  with  it. 


•  Act  IX  of  1875. 

•  Penal  Code,  sec.  107. 

•  See  vol.  i.  of  this  work,  pp.  25,  26. 
'  As  to  the  procedure  thereon,  see 


sec.  514  infra. 
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for  reasons  ^  to  be  recorded  by  the  Magistrate^  such  surety  is 
an  unfit  person. 

123*  If  any  person  ordered  to  give  security  under  section  ImpriBon- 
106  or  section  118  does  not  give  such  security  on  or  before  the  S^fa^tof 
date  on  which  the  period  for  which  such  security  is  to  be  given  Moarity. 
commences^  he  shall,   except  in  the  case  next  hereinafter 
mentioned,  be  committed  to  prison,  or,  if  he  is  already  in 
prison,  be  detained  in  prison,  until  such  period  expires  or  until 
within  such  period  he  gives  the  security  to  the  Court  or 
Magistrate  which  or  who  made  the  order  requiring  it,  or  to 
the  officer  in  charge  of  the  jail  in  which  the  person  so  ordered 
is  detained. 

When  such  person  has  been  ordered  by  a  Mag^istrate  to  give  Proceed- 
secunty  for  a  period  exceeding  one  year,  such  Magistrate  shall,  t^bel Jd 
if  such  person  does  not  give  such  security  as  aforesaid,  issue  a  ^/?® 
warrant  ^  directing  him  to  be  detained  in  prison  pending  the  Conrt  or 
orders  of  the  Court  of  Session,  or,  if  such  Magistrate  be  a  S^|^  ®^ 
Presidency  Magistrate,  pending  the  orders  of  the  High  Court ; 
and  the  proceedings  shall  be  laid,  as  soon  as  conveniently  may 
be,  before  such  Court. 

Such  Court,  after  examining  such  proceedings  and  requiring 
any  further  information  or  evidence  which  it  thinks  necessary, 
may  pass  such  order  on  the  case  as  it  thinks  fit  ^ :  provided 
that  the  period  (if  any)  for  which  any  person  is  imprisoned  for 
failure  to  give  security  shall  not  exceed  three  years. 

Imprisonment  for  failure  to  give  security  for  keeping  the  Kind  of 
peace  shall  be  simple.  IS^t  *''"'' 

Imprisonment  for  failure  to  give  securiiy  for  good  behaviour 
may  be  rigorous  ^  or  simple  as  the  Court  or  Magistrate  in  each 
case  directs  ^. 

124.  Whenever  the  District  Magistrate  or  a  Presidency  Power  to 
Magistrate  is  of  opinion  that  any  person  imprisoned  for  '®^®**®  . 

'  The  ground  of  refuBal  must  be  Judge,  9  Cal.  878. 

Talid  and  reasonable,  a  a  Suth.  Gr.  37.  *  Penal  Code,  sec.  53. 

*  SeetheformB,Sched.Y.NoB.i3,i4.  *  As  to   the  removal  of   persons 

'  There  is  no  appeal  from  an  order  detained  in  prison  under  this  section 

made  by  a  District  Magistrate  under  see  the  section  substituted  by  Act  X 

this  section  and,  on  reference  by  the  of  1886,  sec.  25,  for  sec.  33  of  the 

Magistrate,  confirmed  by  the  Sessions  PHsoners'  Act,  1 8  7 1 . 


I06  THE   CODE   01  CRIMINAL  PBOCEDUBE. 

necessary  to  arrest  and  confine  in  order  to  disperse  the  assembly 
or  to  have  them  punished  according  to  law. 

Every  such  officer  shall  obey  such  requisition  in  such  manner 
as  he  thinks  fit ;  but  in  so  doing  he  shall  use  as  little  force, 
and  do  as  little  injury  to  person  and  property,  as  may  be 
consistent  with  dispersing  the  assembly  and  arresting  and 
detaining  such  persons. 

Power  of        131,  When  the  public  security  is  manifestly  endangered  by 

SSioned    any  such  assembly,  and  when  no  Magistrate  can  be  communi- 

Military     cated  with,  any  commissioned  officer  of  Her  Majesty's  Army 

disperse      may  disperse  such  assembly  by  military  force,  and  may  arrest 

awembly.    ^^  ^^^^^^  ^^  persons  forming  part  of  it,  in  order  to  disperse 

such  assembly  or  that  they  may  be  punished  according  to  law  j 

but,   if  while  he  is  acting  under  this   section,  it  becomes 

practicable  for  him  to  communicate  with  a  Magistrate,  he  shall 

do  so,  and  shall  thenceforward  obey  the  instructions  of  the 

Magistrate  as  to  whether  he  shall  or  shall  not  continue  such 

action. 

Protection  132,  No  prosecution  against  any  Magistrate,  military 
OTosecution  officer,  police-officer,  soldier  or  volunteer  for  any  act  purporting 
for  acts  to  be  done  under  this  chapter  shall  be  instituted  in  any 
this  chap-  Criminal  Court,  except  with  the  sanction  of  the  Governor 
**'•  General  in  Council ;  and 

(a)  no  Magistrate  or  police-officer  acting  under  this  chapter 
in  good  faith  ^, 

(b)  no  officer  acting  under  section  131  in  good  faith  ^, 

{c)  no  person  doing  any  act  in  good  faith  ^  in  compliance 
with  a  requisition  under  section  12,6  or  section  130,  and 

(d)  no  inferior  officer,  or  soldier,  or  volunteer,  doing  any  act 
in  obedience  to  any  order  which  under  military  law  he  was 
bound  to  obey, 

shall  be  deemed  to  have  thereby  committed  an  offence. 

*  I.  e.  with  due  care  and  attention,  Penal  Code,  sec.  53,  supra,  vol.  i.p.  103. 
note  5. 
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CHAPTER  X. 

PUBLIC  NUISAKCES^. 

133.  Whenever  a  District  Magistrate^   a   Sab-divisional  Condi- 
Magistrate^  or,  when  empowered  by  the  Local  Government  in  *^^'^^'^«' 
this  behalf,  a  Magistrate  of  the  first  class*,  considers,   on  moval  of 
receiving  a  report  or  other  information  and  on  taking  such 
evidence  (if  any)  as  he  thinks  fit, 

that  any  unlawful  obstruction  or  nuisance  should  be  removed 
from  any  way,  river  or  channel  which  is  or  may  be  lawfully 
used  by  the  public*,  or  from  any  public  place,  or 

that  any  trade  or  occupation,  or  the  keeping  of  any  goods 
or  merchandise,  by  reason  of  its  being  injurious  to  the  health 
or  physical  comfort^  of  the  communiiy,  should  be  suppressed  or 
removed  or  prohibited,  or 

that  the  construction  of  any  building,  or  the  disposal  of  any 
substance  as  likely  to  occasion  conflagration  or  explosion, 
should  be  prevented  or  stopped,  or 

that  any  building  is  in  such  a  condition  that  it  is  likely  to 
fall  and  thereby  cause  injury  to  persons  living  or  carrying  on 
business  in  the  neighbourhood  or  passing  by,  and  that  in 
consequence  its  removal,  repair  or  support  is  necessary,  or 

that  any  tank,  well  or  excavation  adjacent  to  any  such  way 
or  public  place  should  be  fenced  in  such  a  manner  as  to  prevent 
danger  arising  to  the  public, — 

such  Magistrate  may  make  a  conditional  order  ^  requiring 
the  person^  causing  such  obstruction  or  nuisance,  or  carrying  on 


*  The  powers  given  by  tecs.  133- 
137,  with  regard  to  the  obstruction  of 
pnUie  ways,  are  not  to  be  exercised 
where  there  is  a  hondfde  dispate  as 
to  the  existence  of  the  public  right. 
Where  there  is  such  a  dispate,  no 
order  can  be  made  under  these  sec- 
tions until  the  public  right  has  been 
established  by  proper  legal  proceed- 
ings, civil  or  criminal,  11  Calc.  8. 
As  to  the  judicial  inquiry  necessary 
imdersec.  133,  see  II  CaL  271. 

'  Not  Presidency  Magistrates,  who 
deal  with  nuisances  under  the  Penal 


Code  and  local  Acts. 

'  Obstructions  of  private  paths  and 
drains  can  only  be  dealt  with  by 
civil  suits,  a  Suth.  Cr.  36 :  5  Suth.  Gr. 
58. 

*  as  distinguished  from  religious  or 
sentimental  gratification:  as  to  this 
see  2  Bom.  457. 

*  See  form,  Sehed.  V.  No.  16.  No 
unconditional  order  can  be  made  un- 
der this  section,  9  Cal.  637. 

*  This  includes  a  company.  Penal 
Code,  sec.  ii :  (General  Clauses  Act, 
sec.  2,  cl.  (a),  supra,  vol.  i.  pp.  94, 487. 
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such  trade  or  occupation^  or  keeping  any  such  goods  or 
merchandise,or  owning,  possessing  or  controlling  such  building, 
substance,  tank,  well  or  excavation,  within  a  time  to  be  fixed 
in  the  order, 

to  remove  such  obstruction  or  nuisance ;  or 
to  suppress  or  remove  such  trade  or  occupation ;  or 
to  remove  such  goods  or  merchandise ;  or 
to  prevent  or  stop  the  construction  of  such  building ;  or 
to  remove,  repair  or  support  it ;  or 
to  alter  the  disposal  of  such  substance ;  or 
to  fence  such  tank^,  well  or  excavation,  as  the  case  may  be ; 
or 

to  appear  before  himself  or  some  other  Magistrate  of  the 
first  or  second  class,  at  a  time  and  place  to  be  fixed  by  the 
order,  and  move  to  have  the  order  set  aside  or  modified  in 
manner  hereinafter  provided  2. 

No  order  duly  made  by  a  Magistrate  under  this  section  shall 
be  called  in  question  in  any  Civil  Court  *. 

Explanation. — A  '  public  place '  includes  also  property  be- 
longiQg  to  the  State,  camping  grounds,  and  grounds  left 
unoccupied  for  sanitary  and  recreative  purposes. 

Service  or       134,  The  order  shall,  if  practicable,  be  served  on  the  person 

notification         .      .        ,  ...  1       .  -.        .  -j  j    r 

of  order,     agamst  whom  it  IS  made  m   manner  herem  provided  for 
service  of  a  summons. 

If  such  order  cannot  be  so  served,  it  shall  be  notified  by 
proclamation,  published  in  such  manner  as  the  Local  Govern- 
ment may  by  rule  direct*,  and  a  copy  thereof  shall  be  stuck  up 
at  such  place  or  places  as  may  be  fittest  for  conveying  the 
information  to  such  person. 

135.  The  person  against  whom  such  order  is  made  shall — 
Person  (a)  perform,  within  the  time  specified  in  the  order,  the  act 

^idered      ^^^ed  thereby;  or 

obey,  (i)  appear  in  accordance  with  such  order,  and  either  show 

or  show      cause  against  the  same,  or  apply  to  the  Magistrate  by  whom  it 
claim  jury,  was  made  to  appoint  a  jury  to  try  whether  the  same  is 
reasonable  and  proper. 

^  As  to  filling  up  or  deepening  tanks  ^  9  Cal.  637. 

which  have  become  a  public  nuisance,  '  3  Ben.  Appx.  43. 

see  10  Suth.  Or.  27,  51.  *  e.  g.  by  beat  of  drum. 


'Ht*. 
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136«  If  such  person  does  not  perfonn  snch  act  or  appear  Conse-        a^^  ^  ^ 
and  show  cause  or  apply  for  the  appointment  of  a  jury  as  2^*faiiing  -,.  j^^  ^ 
required  by  section  135^  he  shall  be  liable  to  the  penalty  to  do  bo.     ^,^^,., 
prescribed  in  that  behalf  in  section  188  of  the  Indian  Penal 
Code  ^ ;  and  the  order  shall  be  made  absolute. 

137.  If  he  appears  and  shows  cause  against  the  order,  the  Prooedoro 
Magistrate  shall  take  evidence  in  the  matter.  appean  to 

If  the  Mae:istrate  is  satisfied  that  the  order  is  not  reasonable  «^ow 
and  proper,  no  further  proceedings  shall  be  taken  in  the  case  *\ 

H  the  Magistrate  is  not  so  satisfied,  the  order  shall  be  made 
absolute^. 

138.  On  receiving  an  application  under  section  135  to  Procedure 
appoint  a  jury,  the  Magistrate  shall —  claima 

(a)  forthwith  appoint  a  juiy  *  consisting  of  an  uneven  number  jury. 
of  persons  not  less  than  five,  of  whom  the  foreman  and  one 
half  of  the  remaining  members  shall  be  nominated  by  such 
Magistrate^,  and  the  other  members  by  the  applicant ; 

(d)  summon  such  foreman  and  members  to  attend  at  such 
place  and  time  as  the  Magistrate  thinks  fit ;  and 

(c)  fix   a   time  within  which   they  are   to  return  their 
verdict  ®. 

139.  If  the  juiy  or  a  majority  of  the  jurors''^  find  that  the  Procedure 
order  of  the  Magistrate  is  reasonable  and  proper  as  originally  ^a^Ma-^ 
made,  or  subject  to  a  modification  which  the  Magistrate  gistrate's 
accepts,  the  Magistrate  shall  make  the  order  absolute,  subject  reasonable, 
to  such  modification  (if  any). 

In  other  cases,  no  further  proceedings  shall  be  taken. 

140.  When  an  order  has  been  made  absolute  under  section  Procedure 
136,  section  137  or  section  139,  the  Magistrate  shall  give  ^.^^'^^^^ 
notice  of  the  same  to  the  person  against  whom  the  order  was  absolute. 

^  But  see  sec.  195,  cl.  (fi)  infira,  and  section  14T.    If  one  of  the  jurors  de- 
Bee.  487  infra.  dines  to  act,  the  Magistrate  should 

*  and  the  HighCourt  does  not  inter-  appoint  another  jury  and  commence 
fere  as  a  Court  of  revision,  8  Cal.  883.  inquiry  afresh,  1 1  Cal.  84.    And  when 

'  provided  he  has  taken  evidence  a  minority  of  the  jurors  do  not  act 

as  a  basis  for  the  order,  11  Bom.  375.  the  Magistrate  cannot  proceed  upon  a 

*  See  form  of  order  constituting  report  submitted    by  the   majority, 
the  jury,  Sched.  Y.  No.  117.  But  he  may  then  act  under  sec.  141 ; 

'  in  the  exercise  of  a  sound  discre-       13  Cal.  375. 
tion,  21  Suth.  Cr.  43.  ^  after  due    deliberation  amongst 

*  This  time  may  be  extended  under      themselves,  13  Cal.  275. 
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made^  and  shall  farther  require  him  to  perform  the  act  directed 

by  the  order  within  a  time  to  be  fixed  in  the  notice^  and  inform 

him  that^  in  case  of  disobedience^  he  will  be  liable  to  the 

penalty  provided  by  section  i88  of  the  Indian  Penal  Code. 

Conse-  If  such  act  is  not  performed  within  the  time  fixed^  the 

of  dirobe-    Magistrate  may  cause  it  to  be  performed,  and  may  recover  the 

dience  to     costs  of  performing  it,  either  by  the  sale  of  any  buildings, 

goods  or  other  property  removed  by  his  order,  or  by  the  distress 

and  sale  of  any  other  moveable  property  of  such  person  within 

or  without  the  local  limits  of  such  Magistrate's  jurisdiction. 

If  such  other  property  is  without  such  limits,  the  order  shall 

authorise  its  attachment  and  sale   when   endorsed  by   the 

Magistrate  within  the  local  limits  of  whose  jurisdiction  the 

property  to  be  attached  is  found. 

No  suit  shall  lie  in  respect  of  anything  done  in  good  faith  ^ 

under  this  section. 

Procedure       j^j^  If  the  applicant  by  neglect  or  otherwise  prevents  the 

to  appoint  appointment  of  the  jury,  or  if  from  any  cause  the   jury 

jury  or       appointed  do  not  return  their  verdict  within  the  time  fixed  or 

omission  to    •*;-^ 

return  ver-  within  such  further  time  as  the  Magistrate  may  in  his  discre- 
^  •  tion  allow,  the  Magistrate  may  pass  such  order*  as  he  thinks 

fit,  and  such  order  shall  be  executed  in  the  manner  provided  by 
section  140. 

Injunction  142*  If  a  Magistrate  making  an  order  under  section  133 
Squii^  considers  that  immediate  measures  should  be  taken  to  prevent 
imminent  danger  or  injury  of  a  serious  kind  to  the  public,  he 
may,  whether  a  jury  is  to  be,  or  has  been,  appointed  or  not, 
issue  such  an  injunction^  to  the  person  against  whom  the  order 
was  made  as  is  required  to  obviate  or  prevent  such  danger  or 
injury. 

In  default  of  such  person  forthwith  obeying  such  injunction, 
the  Magistrate  may  himself  use,  or  cause  to  be  used,  such 
means  as  he  thinks  fit  to  obviate  such  danger  or  to  prevent 
such  injury. 

No  suit  shall  lie  in  respect  of  anything  done  in  good  faith  ^ 
by  a  Magistrate  under  this  section. 

^  See  Penal  Code,  c.  522.    A  suit  see  i  Ben.  S.  N.  xvii. 
would  probably  lie  against  a  party  who,         '  For  the  form,  see  Sched.V.  No.  1 8. 
actuated  by  malicious  motives,  insti-  '  For  the  form,  see  Sched.  Y.  No. 

tutes  proceedings  under  this  chapter ;  19. 
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143.  A  District  Magistrate  or  Sub-divisional  Magistrate^  Power  to 
or  any  other  Magistrate  empowered  by  the  Local  Government  pl^jt^o^  ^ 
or  the  District  Magistrate  in  this  behalf^  may  order^  any  oontina- 
person  not  to  repeat  or  continue  a  public  nuisance^  as  defined  public  nul- 
in  the  Indian  Penal  Code^  or  any  special  or  local  law.  wanee. 


CHAPTER  XI. 

TEMPOBABT  OBDBBS   IN   UB6EKT  CASES  OF  NUISANCE. 

144.  In  cases  where,  in  the  opinion  of  a  District  Magis-  Power  to 
trate^  a  Sub-divisional  Magistrate  or  of  any  other  Magistrate  J^^j  °^^t 
specially  empowered  by  the  Local  Government  or  the  District  once  in  ui^ 
Magistrate  to  act  under  this  section^  immediate  prevention  of  nuS^" 
or  speedy  remedy  is  desirable,  «ioe. 

such  Magistrate  may,  by  a  written  order'  stating  the 
material  &cts  of  the  case^  and  served  in  manner  provided  by 
section  134,  direct  any  person  to  abstain  from  a  certain  act^  or 
to  take  certain  order*  with  certain  property  "^  in  his  possession,  or 
under  his  management,  if  such  Magistrate  considers  that  such 
direction  is  likely  to  prevent,  or  tends  to  preveat,  obstruction, 
annoyance  or  injury,  or  risk  of  obstruction,  annoyance  or 
injury,  to  any  persons  lawfully  employed,  or  danger  to  human 
hfe,  health  or  safety',  or  a  riot  or  an  afEray. 

An  order  under  this  section  may,  in  cases  of  emergency  or 
in  cases  where  the  circumstances  do  not  admit  of  the  serving 
in  due  time  of  a  notice  upon  the  person  against  whom  the 
order  is  directed,  be  passed  ex  parte. 

^  See  form,  Sched.  Y.  No.  20.  to  the  custody  of  a  Bum  of  money 
'  Sec.  a68.  even  though  there  is  a  dispute  oon- 
'  See  the  form,  Sched.  V.  No.  31.  oemiug  it  which  may  lead  to  a  breach 
^  I  Ben.  Ap.  Or.  20.  of  the  peace,  12  Suth.  Or.  38 ;  and  see 
'  e.  g.  interfering  with  a  temple  and  23  Suth.  Cr.  57,  as  to  ooUecting  mar- 
its  property,  3  Mad.  354.   As  to  cases  ket-dues. 

in  which  the  public  peace  is  likely  to  *  The  High  Court  of  Bombay  held 
be  disturbed  by  religious  processions  that,  under  the  corresponding  section 
through  public  streets,  see  2  Mad.  140:  (25)  of  the  Code  in  force  in  1869,  a 
6  Mad.  203.  Magistrate  might  order  the  hereditary 
'  This  does  not  include  an  irrevo-  priests  of  a  public  temple  much  re- 
cable  action,  such  as  cutting  down  sorted  to  by  pilgrims  to  heighten  and 
trees,  13  Suth.  Or.  72.  widen  its  door,  so  as  to  improve  the 
^  The  heading  of  the  chapter  tends  ventilation  and  to  prevent  the  dangers 
to  show  that  this  is  only  immoveable  arising  from  over-crowding,  6  Bom. 
jM-operty.  The  Magistrate  cannot  H.  0.,  Or.  Ca.  36. 
make  an  order  under  sec.  144  relating 
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An  order  under  this  section  may  be  directed  to  a  particular 
individual,  or  to  the  public  generally  when  frequenting  or 
visiting  a  particular  place. 

Any  Magistrate  may  rescind  or  alter  any  order  made  under 
this  section  by  himself^  or  any  Magistrate  subordinate  to  him 
or  by  his  predecessor  in  office. 

No  order  under  this  section  shall  remain  in  force  for  more 
than  two  months  from  the  making  thereof^;  unless,  in  cases  of 
danger  to  human  lif e^  health  or  safety,  or  a  likelihood  of  a  riot 
or  an  affray^  the  Local  Government^  by  notification  in  the 
official  Grazette^  otherwise  directs. 


CHAPTEE  XII. 

DISPUTES   AS  TO   IMMOVEABLE   PEOPERTY. 

Procedure  145.  Whenever  a  District  Magistrate,  Sub-divisional 
pute  con-  Magistrate  or  Magistrate  of  the  first  class  is  satisfied  from 
cerning  a  policc  report  or  other  information  that  a  dispute'  likely*  to 
likely  to  causc  a  breach  of  the  peace  ^  exists  concerning  any  tangible 
immoveable  property®,  or  the  boundaries  thereof,  within  the 
local  limits  of  his  jurisdiction,  he  shall  make  an  order  in 
writing,  stating  the  grounds  of  his  being  so  satisfied"^,  and 
requiring  the  parties  concerned  in  such  dispute  to  attend  his 
Court,  in  person  or  by  pleader,  within  a  time  to  be  fixed  by 
such  Magistrate,  and  to  put  in  written  statements  of  their 
respective  claims  as  respects  the  fact  of  actual  possession^  of 
the  subject  of  dispute. 


cause 
breach  of 
peace. 


*  13  Suth.  Cr.  72,  col.  I. 

'  To  obtain  a  perpetual  injunction 
recourse  must  be  had  to  the  Civil 
Courts. 

'  There  must  be  a  substantial  dis- 
pute (not  a  mere  discussion  or  verbal 
altercation,  5  Cal.  197)  between 
parties  who  have  each  some  semblance 
of  right  or  supposed  right,  6  Cal.  841 
(on  sec.  530  of  the  Code  of  1872). 

*  Mere  probability  is  not  enough, 
7  Cal.  385. 

'  There  must  be  a  reasonable  ap- 
prehension that  a  disturbance  of  the 
peace  is  likely  to  occur  rendering  it 
necessary  that  the  Magistrate  should 


take  immediate  steps  to  prevent  it 
(7  Calc.  385),  and  he  must  be  satis- 
fied that  the  suggestion  of  this  appre- 
hension is  not  merely  colourable,  made 
to  induce  him  to  deal  with  matters 
properly  cognisable  by  the  civil 
courts,  10  Cal.  ^S. 

•  The  Calcutta  High  Court  has  held 
that  a  dispute  as  to  the  right  to 
collect  rent  from  ryots  is  such  a  dis- 
pute, II  Cal.  413,  but  not  one  relating 
to  a  right  to  fish  in  a  jalkar,  1 2  Cal. 
539  •  13  Cal.  1 79.  The  former  ruling 
seems  erroneous. 

^  13  Cal.  175. 

*  i.  e.  the  possession,  however  ob- 
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The  Magistrate  shall  then^  without  reference  to  the  merits  inquiry  as 
of  the  claims  of  any  of  such  parties  to  a  right  to  possess  the  ^^J**"^" 
subject  of  dispute^  perusjB  the  statements  so  put  in^  hear  the 
parties^  receive  the  evidence^  produced  by  them  respectively, 
consider  the  efEect  of  such  evidence,  take  such  further  evidence^ 
(if  any)  as  he  thinks  necessary,  and,  if  possible,  decide  whether 
any  and  which  of  the  parties  is  then^  in  such  possession  of  the 
said  subject. 

If  the  Magistrate  decides  that  one  of  the  parties  is  then  in  Party  in 
such  possession  of  the  said  subject,  he  shall  issue  an  ^rfer^JJ^^^^ 
declaring  such  party  to  be  entitled  to  retain  possession  thereof  posMwion 
until  evicted  therefrom  in  due  course  of  law,  and  forbidding  ^^j 
all  disturbance  of  such  possession  until  such  eviction*.  eyicted. 

Nothing  in  this  section  shall  preclude  any  party  so  required 
to  attend  {rom  showing  that  no  such  dispute  as  aforesaid  exists 
or  has  existed ;  and  in  such  case  the  Magistrate  shall  cancel 
his  said  order,  and  all  further  proceedings  thereoQ  shall  be 
stayed'. 

146.  If  the  Magistrate  decides  that  none  of  the  parties  is  Power  to 

jv        •  i_  •  •  -IT     J  J »  <i     i_«        tp        1     attach  sub- 

then  m  such  possession,  or  is  unable  to  satisfy  himself  as  to  j^^  of  dis- 

which  of  them  is  then  in  such  possession,  of  the  subject  of  P^^- 

dispute,  he  may  attach  it®  until  a  competent  Civil  Court  has 

determined  the  rights  of  the  parties  thereto,  or  the  person 

entitled  to  possession  thereof. 

147.  Whenever  any  such  Magistrate  is  satisfied  as  aforesaid  DisputM 
that  a  dispute  likely  to  cause  a  breach  of  the  peace  "^  exists  ^^^J^Jf 
concerning  the  right  to  do  or  prevent  the  doing  of  anything  in  etc. 


tained,  of  the  party  in  possession  at 
the  time  of  the  inquiry,  12  Gal.  521, 
The  '  possession '  under  the  Code  of 
1872  did  not  include  occupancy  by  a 
trespasser,  6  Mad.  H.  C.  Bulings,  xiii 
(on  c.  22  of  old  Code).  As  to  posses- 
sion, see  vol.  i.  of  this  work,  p.  56. 

^  on  oath  or  affirmation,  7  Ben.  322. 
The  Magistrate  may  summon  wit- 
nesses in  cases  under  this  section,  sec. 
540  infra. 

'11  Cal.  373.  As  to  questions  of 
title,  14  Cal.  169. 

3  See  form,  Sched.  V.  No.  22. 

VOL.  II. 


*  Where  the  property  is  not  cul- 
tivated in  consequence  of  the  order, 
and  the  plaintiff  sued  for  damages  for 
loss  caused  by  the  non-cultivation,  see 
6  Mad.  426. 

^  Proceedings  under  this  section 
should,  on  all  points  of  procedure,  be 
regarded  as  summons-cases,  11  Cal. 
762.  As  to  the  costs,  see  infra,  sec. 
148,  par.  3. 

*  See  the  form  of  the  warrant  of 
attachment,  Sched.  V.  No.  23. 

^  5  Cal.  194. 
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or  upon  any  tangible  immoveable  property  situate  within  the 
local  limits  of  his  jurisdiction^  he  may  inquire  into  the  matter ; 
and  may^  if  it  appears  to  him  that  such  right  exists^  make  an 
order  ^  permitting  such  thing  to  be  done^  or  directing  that  such 
thing  shall  not  be  done,  as  the  case  may  be^  until  the  person 
objecting  to  such  thing  being  done  or  claiming  that  such 
thing  may  be  done^  obtains  the  decision  of  a  competent  Civil 
Court  adjudging  him  to  be  entitled  to  prevent  the  doing  of^  or 
to  do^  such  things  as  the  case  may  be'. 

Provided  that  no  order  shall  be  passed  under  this  section 
permitting  the  doing  of  anything  where  the  right  to  do  such 
thing  is  exercisable  at  all  times  of  the  year^  unless  such  right 
has  been  exercised  within  three  months  next  before  the  insti- 
tution of  the  inquiry ;  or,  where  the  right  is  exercisable  only 
at  particular  seasons,  unless  the  right  has  been  exercised  during 
the  season  next  before  such  institution. 

Local  in-  148.  Whenever  a  local  inquiry  is  necessary  for  the  purposes 
quiry.  ^£  ^j^^  chapter,  any  District  Magistrate  or  Sub-divisional 
Magistrate  may  depute  any  Magistrate  subordinate  to  him  to 
make  the  inquiry,  and  may  furnish  him  with  such  written 
instructions  consistent  with  the  law  for  the  time  being  in  force 
as  may  seem  necessary  for  his  guidance,  and  may  declare  by 
whom  the  whole  or  any  part  of  the  necessary  expenses  of  the 
inquiry  shall  be  paid. 

The  report  of  the  person  so  deputed  may  be  read  as  evidence 
in  the  ease. 
Order  as  to  When  any  costs  have  been  incurred  by  any  party  to  a  pro- 
costs,  ceeding  under  this  chapter  for  witnesses^  or  pleaders^  fees,  or 
both,  the  Magistrate  passing  a  decision  under  section  145, 
section  146  or  section  147  may  direct  by  whom  such  costs 
shall  be  paid,  whether  by  such  party  or  by  any  other  party  to 
the  proceeding,  and  whether  in  whole  or  in  part  or  proportion. 
All  costs  so  directed  to  be  paid  may  be  recovered  as  if  they 
were  fines. 

'  See  form,  Sched.  Y.  No.  24.  right  to  prevent  another  from  exer- 

'  That  the  magistrate  cannot  make  cising  ordinary  proprietary  rights  over 

a  purely  declaratory  order  under  this  his  own  land,  11  Cal.  52.    As  to  the 

section,  see  5  Cal.  194.    The  burden  lawful  use  of  a  public  way,  7  Mad.  51. 

of  proof  lies  on  the  party  alleging  a 
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CHAPTER  XIII. 

PREVENTIVE  ACTION   OP  THE   POLICE. 

149.  Every  police-officer  may  interpose  for  the  purpose  of  Police  to 
preventing,  and  shall  to  the  best  of  his  ability  prevent,  the  ^^^ble 
commission  of  any  cognisable  ofEence^.  o&nces. 

150.  Every  police-officer  receiving  information  of  a  design  Informa- 
to  commit  any  cognisable  offence^  shall  communicate  8^ch^|^^ 
information  to  the  police-officer  to  whom  he  is  subordinate,  commit 
and  to  any  other  officer  whose  duty  it  is  to  prevent  or  take  fenoes. 
cognisance  of  the  commission  of  any  such  ofEence. 

151.  A  police-officer  knowing  of  a  design  to  commit  any  cog-  Arrest  to 
nisable  offence^  may  arrest,  without  orders  from  a  Magistrate  g^^Tf. 
and  without  a  warrant,  the  person  so  designing,  if  it  appears  fences. 
to  such  officer  that  the  commission  of  the  offence  cannot  be 
otherwise  prevented^. 

152.  A  police-officer  may  of  his  own  authority  interpose  Ppevention 
to  prevent  any  injury  attempted  to  be  committed  in  his  view  ^  ^^^So 
to  any  public  property,  moveable  or  immoveable,  or  the  re-  property, 
moval  or  injury  of  any  public  land-mark,  or  buoy  or  other 

mark  used  for  navigation. 

163.  Any  officer  in  charge  of  a  police-station  *  may,  with-  Inspection 
out  a  warrant,  enter  any  place  within  the  limits  of  such  station  ^Jmea-^ 
for  the  purpose  of  inspecting  or  searching  for  any  weights  or  ■^®■• 
measures,  or  instruments  for  weighing,  used  or  kept  therein, 
whenever  he  has  reason  to  believe  that  there  are  in  such  place 
any  weights,  measures  or  instruments  for  weighing  which  are 
false. 

If  he  finds  in  such  place  any  weights,  measures  or 
instruments  for  weighing  which  are  &lse,  he  may  seize  the 
same,  and  shall  forthwith  give  information  of  such  seizure  to 
a  Magistrate  having  jurisdiction  ^. 

^  i.  e.  any  offence  for  which  he  may  police  in  Calcutta  or  Bombay :  see  for 

arrest  without  warrant.  their  powers  as  to  weights  and  mea- 

'  As  to  reporting  such  arrests,  see  suresin  Calcutta,  Ben.  Act  lYofi  866, 

sec.  62,  supra.  sec.  56  :  in  Bombay,  Bom.  Act  IV  of 

»  Sec.  4,  d.  {q),  supra.  1882. 

*  This  section  does  not  apply  to  the 
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PAKT    V. 

INFORMATION  TO  THE  POLICE  AND  THEIR  POWERS 

TO  INVESTIGATE. 


CHAPTEK  XIV. 

Informa-  154.  Every  information  relating  to  the  commission  of  a 
cindsable  cognisable  offence^,  if  given  orally  to  an  officer  in  charge  of  a 
«we8.  police-station*,  shall  be  reduced  to  writing  by  him  or  under  his 
direction,  and  be  read  over  to  the  informant ;  and  every  such 
information,  whether  given  in  writing  or  reduced  to  writing 
as  aforesaid,  shall  be  signed  ^  by  the  person  giving  it,  and  the 
substance  thereof  shall  be  entered  in  a  book  to  *be  kept  by 
such  officer  in  such  form  as  the  Local  Government  may 
prescribe  in  this  behalf. 

Informa-  155.  When  information  is  g^ven  to  an  officer  in  charge  of 
^^^  ^r^     a  police-station  *  of  the  commission  within  the  limits  of  such 

non-cog-  -t 

nisable       station  of  a  non-cognisable  offence^,  he  shall  enter  in  a  book  to 

be  kept  as  aforesaid  the  substance  of  such  information  and  refer 

the  informant  to  the  Magistrate. 

Investiga-       No  poUce-officer  shall  investigate  a  non-cognisable  case^ 

non-^*^     without  the  Order  of  a  Magistrate  of  the  first  or  second  class 

nisable       having  power  to  try  such  case  or  commit  the  same  for  trial,  or 

of  a  Presidency  Magistrate. 

Any  police-officer  receiving  such  order  may  exercise  the  same 
powers*  in  respect  of  the  investigation  (except  the  power  to 
arrest  without  warrant)  as  an  officer  in  charge  of  a  police- 
station  2  may  exercise  in  a  cognisable  case  ^. 

Inveatiga-  156.  Any  officer  in  charge  of  a  police-station^  may,  with- 
oogniaable  ^^*  ^^^  order  of  a  Magistrate,  investigate  any  cognisable  case  ^ 
cases.         which  a  Court  having  jurisdiction  over  the  local  area  within 

^  See  sec.  4,  cl.  (q),  supra.  unable  to  write. 
'  Sec.  4,  cl.  (o).  *  See  sec.  156. 

^  This    would    no  doubt  include  '  i.e.  a  case  in  which  a  police-officer 

*  marked  *    in  the   case  of  a  person  may  arrest  without  warrant. 
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the  limits  of  such  station  would  have  power  to  inquire  into  or 
try  under  the  provisions  of  Chapter  XV  relating  to  the  place 
of  inquiry  or  trial. 

No  proceediag  of  a  police-officer  in  any  such  case  shall  at 
any  stage  be  called  in  question  on  the  ground  that  the  case 
was  one  which  such  officer  was  not  empowered  under  this 
section  to  investigate. 

157.  If,  from  information  received  or  otherwise^  an  officer  Ptocedure 
in  charge  of  a  police-station  has  reason  to  suspect  the  com-  ^^J^.^ 
mission  of  an  offence  which  he  is  empowered  under  section  156  fence  sua* 
to  investigate,  he  shall  forthwith  send  a  report  of  the  same  P^*'*®^ 
to  a  Magistrate  empowered  to  take  cognisance  of  such  offence 

upon  a  poUce  report  ^,  and  shall  proceed  in  person,  or  shall 
depute  one  of  his  subordinate  officers  to  proceed,  to  the  spot 
tp  investigate  the  &icts  and  circumstances  of  the  case,  and  to 
take  such  measures  as  may  be  necessary  for  the  discovery  and 
arrest  of  the  offender  : 
Provided  as  follows  : — 

(a)  when  any  information  as  to  the  commission  of  any  such  Where 
offence  is  given  against  any  person  by  name  and  the  case  is  y^^^tion 
not  of  a  serious  nature,  the  officer  in  charge  of  a  police-station  dispensed 
need  not  proceed  in  person  or  depute  a  subordinate  officer  to 

make  an  investigation  on  the  spot : 

(b)  if  it  appear  to  the  officer  in  charge  of  a  police-station  where 
that  there  is  no  sufficient  ground  for  entering  on  an  investiga-  ^^J'j^ 
tion,  he  shall  not  investigate  the  case.  charge  sees 

In  each  of  the  cases  mentioned  in  clauses  (a)  and  (J),  the  ^^|. 
officer  in  charge  of  the  police-station  shall  state  in  his  said  ground  for 
report  his  reasons  for  not  fully  complying  with  the  require-  tion. 
ments  of  the  first  paragraph  of  this  section. 

158.  Every  report  sent  to  a  Magistrate  under  section  157  Reports 
shall,  if  the  Local  Government  so  directs,  be  submitted  through  ^^^^' 
such  superior  officer  of  police  as  the  Local  Government,  by  i^ow  sub- 
general  or  special  order,  appoints  in  that  behalf. 

Such  superior  officer  may  give  such  instructions  to  the 
officer  in  charge  of  the  police-station  as  he  thinks  fit,  and  shall, 
after  recording  such  instructions  on  such  report,  transmit  the 
same  without  delay  to  the  Magistrate. 

*  See  sec.  191,  infra. 
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Power  to 
hold  in- 
vestigation 
or  prelimi- 
nary in- 
quiry. 


Police- 
officer's 
power  to 
require  at- 
tendance 
of  wit- 
nesses. 


Examina- 
tion of 
witnesses 
by  police. 


Statement^ 
to  police 
not  to  be 
signed  or 
a&itted 
in  evi- 
dence. 


No  induce- 
ment to  be 
offered. 


159.  Such  Magistrate^  on  receiving  such  report,  mtkj,  if 
he  thinks  fit^  at  once  proceed^  or  depute  any  Magistrate  subor- 
dinate to  him  to  proceed^  to  hold  an  investigation^  or  preliminary 
inquiry  into^  or  otherwise  to  dispose  of,  the  case  in  manner 
provided  in  this  Code. 

160.  Any  police-officer  making  an  investigation  under  this 
chapter  may,  by  order  in  writing,  require  the  attendance  before 
himself  of  any  person  ^  being  within  the  limits  of  his  own  or 
any  adjoining  station  who,  from  the  information  given  or 
otherwise,  appears  to  be  acquainted  with  the  circumstances  of 
the  case;  and  such  person  shall  attend  as  so  required'. 

161.  Any  police-officer  making  an  investigation  under  this 
chapter  may  examine  orally  any  person  supposed  to  be  ac- 
quainted with  the  facts  and  circumstances  of  the  case,  and 
may  reduce  into  writing  any  statement  made  by  the  person  so 
examined. 

Such  person  shall  be  bound  to  answer  truly  ^  all  questions 
relating  to  such  case  put  to  him  by  such  officer,  other  than 
questions  the  answers  to  which  would  have  a  tendency  to 
expose  him  to  a  criminal  charge  or  to  a  penalty  or  forfeiture  ^. 

162.  No  statement,  other  than  a  dying  declaration^,  made 
by  any  person  to  a  police-officer  in  the  course  of  an  investi- 
gation under  this  chapter  shall,  if  reduced  to  writing,  be 
signed  by  the  person  making  it,  or  shall  "^  be  used  as  evidence 
against  the  accused. 

Nothing  in  this  section  shall  be  deemed  to  affect  the  pro- 
visions of  section  2 J  of  the  Indian  Evidence  Act,  1872. 

163.  No  police-officer  or  person  in  authority  shall  offer  or 
make,  or  cause  to  be  offered  or  made,  any  such  inducement, 

ai6 :  10  Cal.  405. 

*  A  witness,  therefore,  who  makes 
a  fahie  statement  to  a  police-officer  in 
reply  to  a  question  which  he  is  bound 
to  answer  is  guilty  of  intentionally 
giying  false  evidence  (Penal  Code,  sec, 
193) :  the  law  on  this  subject  laid 
down  by  the  High  Court  (7  Cal.  121) 
was  intentionally  altered  by  the  le- 
gislature, 10  Cal.  406. 

•  8  Cal.  211. 
^  Act  X  of  1886,  sec.  6. 


*  Sec.  4,  cl.  {h), 
^  other  than  the  accused,  who  may 

be  arrested  at  any  time,  if  necessary, 
without  a  warrant.  The  intention  of 
the  section  is  only  to  provide  an  easy 
means  of  obtaining  evidence,  7  Mad. 

375. 

^  And  if  he  disobeys  he  is  punish- 
able under  the  Penal  Code,  sec.  1 74. 

*  See  7  Cal.  121.  If  he  knowingly 
answers  falsely  he  is  pum'shable  under 
the  Penal  Code,  see.  193.     See  8  Bom. 
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threat  or  promise  as  is  mentioned  in  the  Indian  Evidence  Act^ 
1872,  section  24  ^ 

But  no  police-officer  or  other  person  shall  prevent^  by  any 
caution  or  otherwise^  any  person  from  making  in  the  course  of 
any  investigation  under  this  chapter  any  statement  which  he 
may  be  disposed  to  make  of  his  own  free  will  ^. 

164.  Any  Magistrate  not  being  a  police-officer  ^  may  record  Power  to 
any  statement  or  confession  made  to  him  *  in  the  course  of  an  JS^ments 
investigation  under  this  chapter,  or  at  any  time  afterwards  "^d  oon- 
before  the  commencement  of  the  inquiry  or  trial. 

Such  statements  shall  be  recorded  ^  in  such  of  the  manners 
hereinafter  prescribed  for  recording  evidence  as  is  in  his  opinion 
best  fitted  for  the  circumstances  of  the  case  ®.  Such  confessions 
shall  be  recorded  ^  and  signed  "^  in  the  manner  provided  in  section 
364^  and  shall  then  be  forwarded  to  the  Magistrate  by  whom 
the  case  is  to  be  inquired  into  or  tried. 

No  Magistrate  shall  record  any  such  confession  unless,  upon 
questioning^  the  person  making  it,  he  has  reason  to  believe 
that  it  was  made  voluntarily ;  and  when  he  records  any  con- 
fession he  shall  make  a  memorandum  at  the  foot  of  such 
record  to  the  following  effect : — 

^  I  believe  that  this  confession  was  voluntarily  made.  It  was 
taken  in  my  presence  and  hearings  and  was  read  over  to  the 
person  making  it  and  admitted  by  him  to  be  correct,  and  it  con- 
tains a  full  and  true  account  of  the  statement  made  by  him®. 

'  {Signed)  A.  B., 

'  Magistrate  ^^.' 

165.  Whenever  an  officer  in  charge  of  a  police-station,  or  Search  by 
a  police-officer  making  an  investigation,  considers  that  the  ^^ 

^  10  Cal.  776,  when  the  Magistrate  conveys  it  to  the  Court,  5  CaL  826. 

had  said  to  the  prisoner  that  he  had  *  3  All.  338. 

better  tell  the  truth.    See  infra.  ^  But  refusal  to  sign  is  not  pnniah- 

'  As  to  confessions  to  police -offioen  »We  under  the  Penal  Code,  sec.  180 ; 

see  the  Evidence  Act,  infra,  sees.  4  Bom.  15. 

26-28.  '  as  to  whether  or  not  the   con- 

»  I  Cal.  207  : 4  Mad.  H.  C.  Bulings,  fession  was  made  voluntarily :  see  10 

iii:  7  Mad.  287.  Bom.  H.  C.  175. 

*  whether  by  the  accused  or  by  a  *  i  Bom.  219. 

witness,  2  Bom.  643.  ^*  Ab  to  confessions  in  India  and 

'  Where  the  statement  or  confession  the  circumstances  under  which  they 

is  made  in  a  language  other  than  the  are  made  and  retracted,  see  6  All. 

language  of  the  Court,  it  is  recorded  in  550,  per  Duthoit  J. 
the  language  in  which  the  interpreter 
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production  of  any  document  or  other  thing  is  necessary  to  the 
conduct  of  an  investigation  into  any  ofEence  which  he  is 
authorised  to  investigate^  and  there  is  reason  to  believe  that  a 
person  to  whom  a  summons  or  order  under  section  94  has  been 
or  might  be  issued  will  not  or  would  not  produce  such 
document  or  other  thing  as  directed  in  the  summons  or  order^ 
or  when  such  document  or  other  thing  is  not  known  to  be  in 
the  possession  of  any  person,  such  officer  may  search^  or  cause 
search  to  be  made^  for  the  same^  in  any  place  within  the  limits 
of  the  station  of  which  he  is  in  charge^  or  to  which  he  is 
attached. 

Such  officer  shall^  if  practicable,  conduct  the  search  in 
person. 

If  he  is  unable  to  conduct  the  search  in  person,  and  there  is 
no  other  person  competent  to  make  the  search  present  at  the 
tin^e,  he  may  require  any  officer  subordinate  to  him  to  make 
the  search,  and  he  shall  deliver  to  such  subordinate  officer  an 
order  in  writing,  specifying  the  document  or  other  thing  for 
which  search  is  to  be  made,  and  the  place  to  be  searched;  and 
such  subordinate  officer  may  thereupon  search  for  such  thing 
in  such  place. 

The  provisions  of  this  Code  as  to  search-warrants  shall,  so 
far  as  may  be,  S'Pply  to  a  search  made  under  this  section^. 

166.  An  officer  in  charge  of  a  police-station  may  require 
an  officer  ill  chai*ge  of  another  police-station,  whether  in  the 
same  or  a  different  District,  to  cause  a  search  to  be  made  in 
any  place,  in  ahy  case  in  which  the  former  officer  might  cause 
such  search  to  be  made  within  the  limits  of  his  own  station. 

Such  officer,  oil  being  so  required,  shall  proceed  according 
to  the  provisions  of  section  165,  and  shall  forward  the  thing 
found,  if  any,  to  the  officer  at  whose  request  the  search  was 
made. 

Procedure  IQT.  Whenever  it  appears  that  any  investigation  under  this 
vestigation  chapter  cannot  be  completed  within  the  period  of  twenty-four 
cannot  be  touTS  fixed  by  section  61,  and  there  are  grounds  for  believing 
in  twenty-  that  the  accusation  is  well  founded,  the  officer  in  charge  of 

four  hours. 

^  As  to  searches  for   contraband      Bom.  Act  VII  of  1873,  sec.  8,  and  the 
salt,  see  Ben.  Act  VII  of  1864,  sec.       Bait  Act^  XII  of  1882,  sees.  15,  18. 
28  :  Mad.  Act  I  of  1882^  sees.  21,  23  : 
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of  police- 
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the  policeHstation  shall  forthwith  transmit  to  the  nearest 
Magistrate  a  copy  of  the  entries  in  the  diary  hereinafter  pre- 
scribed relating  to  the  case^  and  shall  at  the  same  time  forward 
the  accused  to  such  Magistrate. 

The  Magistrate  to  whom  an  accused  person  is  forwarded 
under  this  section  may^  whether  he  has  or  has  not  jurisdiction 
to  try  the  case^  from  time  to  time^  authorise  the  detention  of 
the  accused  in  such  custody  as  such  Magistrate  thinks  fit^  for 
a  term  not  exceeding  fifteen  days.  If  he  has  not  jurisdiction 
to  try  the  case  or  commit  it  for  trials  and  considers  further 
detention  imnecessary^  he  may  order  the  accused  to  be 
forwarded  to  a  Magistrate  having  such  jurisdiction. 

A  Magistrate  authorising  under  this  section  detention  in 
the  custody  of  the  police  shall  record  his  reasons  for  so 
doing. 

If  such  order  be  given  by  a  Magistrate  other  than  the 
District  Magistrate  or  Sub'-divisional  Magistrate^  he  shall 
forward  a  copy  of  his  order^  with  his  reasons  for  making  it^  to 
the  Magistrate  to  whom  he  is  immediately  subordinate. 

168.  When  any  subordinate  police-officer  has  made  any  Beport  by 
investigation  under  this  chapter^  he  shall  report  the  residt  of  ^^ 
such  investigation  to  the  officer  in  charge  of  the  police-station.  poUoe- 

169.  If^   upon  an  investigation   under   this    chapter^    itBeleaseof 
appears  to  the  officer  in  charge  of  the  police-station  that  there  ^eiTevi- 
is  not  sufficient  evidence  or  reasonable  ground  of  suspicion  to  denoe  de- 
justify  the  forwarding  of  the  accused  to  a  Magistrate,  such 
officer  shaU^  if  such  person  is  in  custody^  release  him  on  his 
executing  a  bond  ^,  with  or  without  sureties,  as  such  officer  may 
direct,  to  appear,  if  and  when  so  required,  before  a  Magistrate 
empowered  to  take  cognisance  of  the  offence  on  a  police  report  ^ 

and  to  try  the  accused  or  commit  him  for  trial. 

170.  If^   upon  an  investigation  under   this    chapter,    it  Case  to  be 
appears  to  the  officer  in  charge  of  the  police-station  that  there  MagiBtrate 
is  sufficient  evidence  or  reasonable  ground  as  aforesaid,  such  when  evi- 
officer  shall  forward  the  accused  under  custody  to  a  Magistrate  gaffident. 
empowered  to  take  cognisance  of  the  offence  upon  a  police 

^  For  the  form  of  the  bond,  see  Sched.  V.  No.  25 ;  as  to  making  a  deposit 
in  lieu  of  executing  this  bond,  see  infra,  sec.  513.  ^  Sec.  191,  infra. 
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report  and  to  try  the  accused  or  commit  him  for  triaP;  or,  if 
the  ofEence  is  bailable  and  the  accused  is  able  to  give  security, 
shall  take  security  from  him  for  his  appearance  before  such 
Magistrate  on  a  day  fixed  and  for  his  attendance  from  day  to 
day  before  such  Ma^trate  until  otherwise  directed. 

When  the  officer  in  charge  of  a  police-station  forwards  an 
accused  person  to  a  Magistrate  or  takes  security  for  his 
appearance  before  such  Magistrate  under  this  section,  he  shall 
send  to  such  Magistrate  any  weapon  or  other  article  which  it 
may  be  necessary  to  produce  before  him,  and  shall  require  the 
complainant,  if  any,  and  so  many  of  the  persons  who  appear 
to  such  officer  to  be  acquainted  with  the  circumstances  of  the 
case  as  he  may  think  necessary,  to  execute  a  bond  ^  to  appear 
before  the  Magistrate  and  prosecute  or  give  evidence  (as  the 
case  may  be)  in  the  matter  of  the  charge  against  the  accused. 

If  the  Court  of  the  District  Magistrate  or  Sub-divisional 
Magistrate  be  mentioned  in  the  bond,  such  Court  shall  bo 
held  to  include  any  Court  to  which  such  Magistrate  may  refer 
the  case  for  inquiry  or  trial,  provided  reasonable  notice  of  such 
reference  be  given  to  such  complainant  or  persons. 

The  day  fixed  under  this  section  shall  be  the  day  whereon 
the  accused  person  is  to  appear,  if  security  for  his  appearance 
has  been  taken,  or  the  day  on  which  he  may  be  expected  to 
arrive  at  the  Court  of  the  Magistrate,  if  he  is  to  be  forwarded 
in  custody. 

The  officer  in  whose  presence  the  bond  is  executed  shall 
deliver  a  copy  thereof  to  one  of  the  persons  who  executed 
it,  and  shall  then  send  to  the  Magistrate  the  original  with 
his  report. 

Complain-  Yll.  No  complainant  or  witness  on  his  way  to  the  Court  of 
not  to  be  ^^®  Magistrate  shall  be  required  to  accompany  a  police-officer, 
required  to  qj.  shall  be  subiected  to  unnecessary  restraint  or  incon- 
police,        vemence,  or  required  to  give  any  security  for  his  appearance 

^  ct^  to     ^*^®^  ^'^^'^  ^^s  ^^^^  ^^^^  ^  • 

restraint.        Provided  that,  if  any  complainant  or  witness  refuses  to 

Recusant    attend  or  to  execute  a  bond  as  directed  in  section  170,  the 

complain-      «,  .         i  #»  .  .  " 

ant  or  wit-  officer  in   charge  of   the   police-station   may   f  orwar  d  him 

*  Sec.  191,  infra.  '  See  the  form,  Sched.  V.  No.  26. 

'  See  Penal  Code,  sec.  166. 
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under  custody  to  the  Magistrate^  who  may  detain  him  inneBsmay 
custody  until  he  executes  such  bond,  or  until  the  hearing  of  ^JJj^  jj^ 
the  case  is  completed.  ctutody. 

172.  Every  police-officer  making  an  investigation  under  DUry  of 
this  chapter  shall  day  by  day  enter  his  proceedings  in  the^JJ^jj^. 
investigation  in  a  diary^  setting  forth  the  time  at  which  the  ▼eetiga- 
information  reached  him^  the  time  at  which  he  began  and 
closed  his  investigation^  the  place  or  places  visited  by  him,  and 

a  statement  of  the  circumstances  ascertained  through  his 
investigation. 

Any  Criminal  Court  may  send  for  the  police-diaries  of  a 
case  under  inquiry  or  trial  in  such  Court,  and  may  use  such 
diaries,  not  as  evidence  in  the  case  but  to  aid  it  in  such  inquiry 
or  trial.  Neither  the  accused  nor  his  agents  shall  be  entitled 
to  call  for  such  diaries,  nor  shall  he  or  they  be  entitled  to  see 
them  merely  because  they  are  referred  to  by  the  Court ;  but 
if  they  are  used  by  the  police-officer  who  made  them  to  refresh 
his  memory  \  or  if  the  Court  uses  them  for  the  purpose  of 
contradicting  such  police-officer,  the  provisions  of  the  Indian 
Evidence  Act,  1872,  section  161  or  section  145,  as  the  case 
may  be,  shall  apply. 

173.  Every  investigation  under  this  chapter  shall  be  com-  Report  of 
pleted  without  imnecessary  delay,  and,  as  soon  as  it  is  com-  ^^, 
pleted,  the  officer  in  charge  of  the  police-station  shall  forward 

to  a  Magistrate  empowered  to  take  cognisance  of  the  offence 
on  a  police  report  a  report  in  the  form  prescribed  by  the  Local 
Government,  setting  forth  the  names  of  the  parties,  the  nature 
of  the  information  and  the  names  of  the  persons  who  appear  to 
be  acquainted  with  the  circumstances  of  the  case,  and  stating 
whether  the  accused  person  has  been  forwarded  in  custody, 
or  has  been  released  on  his  bond,  and,  if  so,  whether  with  or 
without  sureties. 

Where  a  superior  officer  of  police  has  been  appointed  under 
section  158,  the  report  shall,  in  any  case  in  which  the  Local 
Government  by  general  or  special  order  so  directs  ^,  be  submitted 
through  that  officer,  and  he  may,  pending  the  orders  of  the 

^   9  Cal.  455.    But   the   priBoner      morandum  made  by  him,  8  Cal.  154. 
cannot  require  that  the  police-officer  '  Act  X  of  1886,  sec.  6. 

shall  for  this  purpose  refer  to  a  me- 


124  THE   CODE   OP  CRIMINAL   PROCEDUEE. 

Magistrate^  direct  the  officer  in  charge  of  the  police-station 
to  make  further  investigation^. 

Whenever  it  appears  from  a  report  f orwaided  under  this 
section  that  the  accused  has  heen  released  on  his  bond^  the 
Magistrate  shall  make  such  order  for  the  discharge  of  such 
bond  or  otherwise  as  he  thinks  fit. 

Police  to         174.  Every  officer  in  charge  of  a  police-station^  on  receiving 
an^  re-       information  ^  that  a  person — 
P^F*.?^  .        M  has  committed  suicide,  or 

Baicide  etc.       ^  ' 

(b)  has  been  killed  by  another^  or  by  an  animal^  or  by 
machinery^  or  by  an  accident^  or 

(c)  has  died  under  circumstances  raising  a  reasonable  sus- 
picion that  some  other  person  has  committed  an  ofEence^ 

shall  immediately  give  intimation  thereof  to  the  nearest 
Magistrate  empowered  to  hold  inquests^  and^  unless  otherwise 
directed  by  any  rule  prescribed  by  the  Local  Government, 
or  by  any  general  or  special  order  of  the  District  or  Sub- 
divisional  Magistrate,  shall  proceed  to  the  place  where  the  body 
of  such  deceased  person  is,  and  there,  in  the  presence  of  two 
or  more  respectable  inhabitants  of  the  neighbourhood,  shall 
make  an  investigation,  and  draw  up  a  report  of  the  apparent 
cause  of  death,  describing  such  wounds,  fractures,  bruises  and 
other  marks  of  injury  as  may  be  found  on  the  body,  and 
stating  in  what  manner,  or  by  what  weapon  or  instrument 
(if  any),  such  marks  appear  to  have  been  inflicted. 

The*  report  shall  be  signed  by  such  police-officer  and  other 
persons,  or  by  so  many  of  them  as  concur  therein,  and  shall 
be  forthwith  forwarded  to  the  District  Magistrate  or  the  Sub- 
divisional  Magistrate. 

When  there  is  any  doubt  regarding  the  cause  of  death,  at 
when  for  any  other  reason  the  police-officer  considers  it  ex- 
pedient so  to  do,  he  shall,  subject  to  such  rules  as  the  Local 
Government  may  prescribe  in  this  behalf,  forward  the  body, 
with  a  view  to  its  being  examined,  to  the  nearest  Civil  Surgeon, 
or  other  medical  officer  appointed  in  this  behalf  by  the  Local 
Government,  if  the  state  of  the  weather  and  the  distance  admit 
of  its  being  so  forwarded  without  risk  of  such  putrefaction  on 
the  road  as  would  render  such  examination  useless* 

*  Act  X  of  1886,  sec.  6.  »  Sec.  45,  supra,  p.  '^';. 
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In  the  Presidencies  of  Fort  St.  George  and  Bombay,  inves- 
tigations under  this  section  may  be  made  by  the  head  of  the 
village^  who  shall  then  report  the  result  to  the  nearest. Magis^ 
trate  authorised  to  hold  inquests. 

The  following  Magistrates  are  empowered  to  hold  inquests ; 
namely^  any  District  Magistrate  or  Sub-diyisional  Magistrate^ 
and  any  Magistrate  speciaUy  empowered  in  this  behalf  by  the 
Local  Government  or  the  District  Magistrate^. 

175.  An  officer  in  charge  of  a  police-station  may^  by  order  Power  to 
in  writings  summon  two  or  more  persons  as  aforesaid  for  the  permms. 
purpose  of  the  said  investigation^  and  any  other  person  who 
appears  to  be  acquainted  with  the  facts  of  the  case.  Every 
person  so  suinmoQed  shall  be  bound  to  attend^  and  to  answer 
truly  ^  all  questions  other  than  questions  the  answers  to  which 
would  have  a  tendency  to  expose  him  to  a  criminal  charge,  or 

to  a  penalty  or  forfeiture. 

If  the  facts  do  not  disclose  a  cognisable  offence  to  which 
section  1 70  applies^  such  persons  shall  not  be  required  by  the 
police-officer  to  attend  a  Magistrate's  Court^. 

176.  When  any  person  dies  while  in  the  custody  of  the  Inquiry  by 
police^  the  nearest  Magistrate  empowered  to  hold  inquests intocanse 
shall^  and,  in  any  other  case  mentioned  in  section  174,  clauses  o^d«***^- 
{a),  [b)  and  (c),  any  Magistrate  so  empowered  may,  hold  an 
inquiry  into  the  cause  of  death,  either  instead  of,  or  in  addition 

to,  the  investigation  held  by  the  police-officer ;  and,  if  he  does 
so,  he  shall  have  all  the  powers  in  conducting  it  which  he 
would  have  in  holding  an  inquiry  into  an  offence.  The  Ma- 
gistrate holding  such  an  inquiry  shall  record  the  evidence  taken 
by  him  in  connection  therewith  in  any  of  the  maimers  herein- 
after prescribed  according  to  the  circumstances  of  the  case  *. 

Whenever  such  Magistrate  considers  it  expedient  to  make  Power  to 
an  examination  of  the  dead  body  of  any  person  who  has  been  corpse, 
already  interred,  in  order  to  discover  the  cause  of  his  death, 
the  Magistrate  may  cause  the  body  to  be  disinterred  and  ex- 
amined^. 

^  This  section  does  not  apply  to  the         ^  But  he  need  not  draw  up  a  report 

Police  in  Madras,  sec.  i,  cl.  («),  supra,  and  submit  it  to  the  District  Magis- 

*  See  Penal  Code,  sec.  174.  trate,  3  Cal.  742;  and  such  a  report, 

^  See  Penal  Code,  sees.  179,  193,  if  made,  is    not  part  of  a  judicial 

and  8  Bom.  216,  10  Cal.  405.  proceeding. 
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PART  VI. 

PROCEEDINGS  IN  PROSECUTIONS. 


CHAPTER  XV. 

OF   THE  JURISDICTION  OF  THE  CRIMINAL  COURTS  IN   INQUIRIES 

AND  TRLALS. 

A, — Tlace  of  Inquiry  or  Trial. 

Ordinary  177.  Every  offence  shall  ordinarily  be  inquired  into  and 
place  of  m-  ^.^j^  j^y  ^  Court  within  the  local  limits  of  whose  jurisdiction 

quiry  and    ,  •'  ^  •* 

trial.  it  was  committed. 

Power  to  178.  Notwithstanding  anything  contained  in  section  177^ 
tobe  tried*  ^^®  Local  Government  may  direct  that  any  cases  or  class  of 
in  different  cases  committed  for  trial  in  any  district  may  be  tried  in  any 

Sessions       o       <         t\*    •  • 

Divisions.   Sessions  Division : 

Provided  that  such  direction  be  not  repugnant  to  any  direc- 
tion previously  issued  under  the  twenty-fourth  and  twenty- 
fifth  of  Victoria,  chapter  104,  section  15,  or  under  this  Code, 
section  ^%6, 

Accused  179.  When  a  person  is  accused  of  the  commission  of  any 
cStrid;™  offence  by  reason  of  anything  which  has  been  done^,  and  of 
where  act  any  consequence  which  has  ensued,  such  offence  may  be  in- 
where  con-  quired  into  or  tried  by  a  Court  within  the  local  limits  of  whose 
sequence    jurisdiction  any  such  thing  has  been  done,  or  any  such  con- 

ensues. 

sequence  has  ensued. 

IUu8AraJti<m8, 

(a)  A  is  wounded  within  the  local  limits  of  the  jurisdiction  of 
Court  JT,  and  dies  within  the  local  limits  of  the  jurisdiction  of 
Court  Z,  The  oflfence  of  the  culpable  homicide*  of  A  may  be 
inquired  into  or  tried  either  by  X  or  Z, 

(b)  A  is  wounded  within  the  local  limits  of  the  jurisdiction  of 
Court  X,  and  is  during  ten  days  within  the  local  limits  of 
the  jurisdiction  of  Court  F,  and  during  teu  days  more  within 

^  or  omitted,  see  sec.  4,  el.  (w),  supra,  p.  64.  '  Penal  Code,  sec.  299. 
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the  local  limits  of  the  jurisdiction  of  Court  Z^  unable  in  the  local 
limits  of  the  jurisdiction  of  either  Court  Y  or  Court  Z  to  follow 
his  ordinary  pursuits.  The  offence  of  causing  grievous  hurt  ^  to 
A  may  be  inquired  into  or  tried  by  X,  Y  or  Z, 

(c)  A  is  put  in  fear  of  injury  within  the  local  limits  of  the 
jurisdiction  of  Court  X^  and  is  thereby  induced,  within  the  local 
limits  of  the  jurisdiction  of  Court  F,  to  deliver  property  to  the 
person  who  put  him  in  fear.  The  offence  of  extortion  '  committed 
on  A  may  be  inquired  into  or  tried  either  by  X  or  F. 

180.  When  an  act^  is  an  offence  by  reason  of  its  relation  to  FUoe  of 

any  other  act^  which  is  also  an  offence,  or  which  would  be  an  ^^  ia^^ 

offence  if  the  doer  were  capable  of  committing  an  offence,  a  f«>^o©  hy 

charge  of  the  first-mentioned  offence  may  be  inquired  into  or  reUtion  to 

tried  by  a  Court  within  the  local  limits  of  whose  jurisdiction  J*^®'  ®'" 

either  a«t  was  done. 

lUwAratxims^ 

(a)  A  charge  of  abetment^  may  be  inquired  into  or  tried 
either  by  the  Court  within  the  local  limits  of  whose  jurisdiction 
the  abetment  was  committed,  or  by  the  Court  within  the  local 
limits  of  whose  jurisdiction  the  offence  abetted  was  committed '^. 

(6)  A  charge  of  receiving  or  retaining  stolen  goods'  may  be 
inquired  into  or  tried  either  by  the  Court  within  the  local  limits 
of  whose  jurisdiction  the  goods  were  stolen,  or  by  any  Court  within 
the  local  limits  of  whose  jurisdiction  any  of  them  were  at  any  time 
dishonestly  received  or  retained. 

(c)  A  charge  of  wrongfully  concealing  a  person  known  to  have 
been  kidnapped  ^  may  be  inquired  into  or  tried  by  the  Court  within 
the  local  limits  of  whose  jurisdiction  the  wrongful  concealing^  or  by 
the  Court  within  the  local  limits  of  whose  jurisdiction  the  kidnap- 
ping, took  place. 

181.  The  offence  of  being  a  thug  ^,  of  being  a  thug  and  Being « 
committing  murder,  of  dacoity®,  of  daeoity  with  murder  ^®,  j^,^^  ^ 
of  having  belonged  to  a  gang  of  daeoits  ^^,  or  of  having » g*^  ©^ 

dacoits, 

^  Penal  Code,  sec.  320.  diction  over  foreigners  in  respect  of 

'  Ibid.,  sec.  383.  offences  committed  out  of  British  India, 

^  or  omission,  sec.  4,  cl.  (it),  supra,  4  Bom.  H.  C,  Cr.Ca.  38 :  10  Bom.  186 : 

p.  64.  I  Mad.  171 :  5  Mad.  23.    As  to  such 

^  Penal  Code,  sees.  107,  108.  offences  committed  by  subjects  of  Her 

'  But  where  a  foreign  subject  re-  Majesty,  see  tec.  188,  infra. 

sldent  in  foreign  territory  instigated  *  Penal  Code,  sec.  410,  as  amended 

in  that  territory  the  commission  of  an  by  Act  VIII  of  1882,  sec.  4.     See  10 

offence,  which   was   in    consequence  Bom.  186. 

committed  in  British  India,  it  was  held  ^  Penal  Code,  sec.  368. 

that  he  was  not  amenable  to  the  juris-  ^  Ibid.,  sees.  310,  311. 

diction  of  a  British  Court  established  '  Ibid.,  sec.  391. 

under  this  Code,  10  Bom.  H.  C.  356  ;  ^<*  Ibid.,  sec.  396. 

and  see  further  as  to  the  want  of  juris-  "  Ibid.,  sec.  400. 
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escaped 
from  CUB- 
tody,  etc. 

Criminal 
misap- 
propriation 
and  crimi- 
nal breach 
of  trust. 


Stealing, 


escaped  from  custody^,  may  be  inquired  into  or  tried  by 
a  Court  within  the  local  limits  of  ^hose  jurisdiction  the 
person  charged  is. 

The  offence  of  criminal  misappropriation^  or  of  criminal 
breach  of  trust  ^  may  be  inquired  into  or  tried  by  a  Court 
within  the  local  limits  of  whose  jurisdiction  any  part  of  the 
property  which  is  the  s\;bject  of  the  offence  was  received  by 
the  accused  person,  or  the  offence  was  committed. 

ThiB  offence  of  stealing  anything*  may  be  inquired  into 
or  tried  by  a  Court  within  the  local  limits  of  whose  juris- 
diction such  thing  was  stolen  or  was  possessed  by  the  thief 
or  by  any  person  who  receives  or  retains  the  same  knowing 
or  having  reason  to  believe  it  to  be  stolen. 

182.  When  it  is  uncertain  in  which  of  several  local  areas 
an  offence  was  committed,  or 

where  an  offence  is  committed  partly  in  one  local  area  ^nd 
partly  in  another,  or 

where  an  offence  is  a  continuing  one',  and  continues  to  be 
committed  in  more  local  areas  than  one,  or 

where  it  consists  of  several  acts  done  in  different  local 
areas, 

it  may  be  inquired  into  or  tried  by  a  Court  having  juris- 
diction over  any  of  such  local  areas. 

183.  An  offence  committed  whilst  the  offender  is  in  the 
course  of  performing  a  journey  or  voyage  may  be  inquired 
into  or  tried  by  a  Court  through  or  into  the  local  limits  of 
whose  jurisdiction  the  offender,  or  the  person  against  whom, 
or  the  thing  in  respect  of  which,  the  offence  was  committed, 
passed  in  the  course  of  that  journey  or  voyage^. 

Offences  184.  All  offences  against  the  provisions  of  any  law  for  the 

^Swav      ^"^®  being  in  force  relating  to  Railways '',  Telegraphs  ®,  the 


Place  of 
inquiry  or 
trial  where 
scene  of 
offence  is 
uncertain, 
or  not  in 
one  district 
only; 

or  where 
offence  is 
continuing, 

or  consists 
of  several 
acts. 

Offence 
conmiitted 
on  a 
journey. 


^  Penal  Code,  sec.  224. 

^  Ibid.,  sees.  403,  404. 

'  Ibid.,  sees.  405-409. 

*  Ibid.,  sec.  378. 

B  The  Madras  High  Court  has  held 
that  an  offence  is  not  a  'continuing 
one '  unless  a  British  Indian  Court  has 
jurisdiction  at  the  place  of  the  incep- 


tion of  the  offence,  Mad.  H.  C.  Pro., 
31  Oct.  1876,  cited  by  Henderson, 
p.  162. 

'  See  as  to  the  former  law  on  this 
subject,  25  Suth.  Cr.  45  :  i  Mad.  H.  C. 
193  •  13  Ben.  Appx.  4. 

^  Act  ly  of  1879. 

»  Act  I  of  1876. 
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Post-office^  or  Arms  and  Ammunition ^  may  be  inquired  into  Telegraph, 
or  tried  in  a  Presidency-town,  whether  the  offence  is  stated  ^  ^xml 
to  have  been  committed  within  such  town  or  not :  provided  Acts. 
that  the  offender  and  all  the  witnesses  necessary  for  his 
prosecution  are  to  be  found  within  such  town. 

'  185.  Whenever  any  doubt  arises  as  to  the  Court  by  which  High 
any  offence  should  under  the  preceding  provisions  of  this  decide,  in 
chapter  be  inquired  into  or  tried,  the  High  Court  within  c^e  of 
the  local  limits  of  whose  appellate  criminal  jurisdiction  the  tnct  where 
offender  actually  is  may  decide  by  which  Court  the  offence  1^^^?^ 
shall  be  inquired  into  or  tried.  take  place. 

In  British  Burma,  when  the  offender  is  an  European 
British  subject  ^,  the  Recorder  of  Rangoon,  and  in  all  other 
cases  the  Judicial  Commissioner,  shall,  for  the  purposes  of 
this  section,  be  deemed  to  be  the  High  Court. 

186.  When  a  Presidency  Magistrate,   a  District  Magis-  Power  to 
trate,  a  Sub-divisional  Magistrate  or,  if  he  is  specially  eni-JJ^^^'^' 
powered  in  this  behalf  by  the  Local  Government,  a  Magis-  warrant 
trate  of  the  first  class,  sees  reason  to  believe  that  any  person  committed 
within  the  local  limits   of  his   jurisdiction   has   committed  ^7^^^  . 

.  .  .  local  jana* 

without  such  limits  (whether  within  or  without  British  India)  diction, 
an  offence  which  cannot,  under  the  provisions  of  sections  177 
to  1 84  (both  inclusive),  or  any  other  law  for  the  time  being 
in  force,  be  inquired  into  or  tried  within  such  local  limits, 
but  is  under  some  law  for  the  time  being  in  force  triable 
in  British  India,  such  Magistrate  may  inquire  into  the  offence 
as  if  it  had  been  committed  within  such  local  limits,  and 
compel  such  person  in  manner  hereinbefore  provided  to  appear 
before  him^,  and  send  such  person  to  the  Magistrate  having  Ma^s- 
jurisdiction  to  inquire  into  or  try  such  offence,  or,  if  such  pp^^are 
offence  is  bailable,  take  a  bond  with  or  without  sureties  for  on  arrest, 
his  appearance  before  such  Magistrate. 

When  there  are  more  Magistrates  than  one  having  such 
jurisdiction  and  the  Magistrate  acting  under  this  section 
cannot   satisfy  himself  as   to   the   Magistrate  to  or  before 

*  Act  XIV  of  1866.  *  That  he  may  issue  process  from  a 

*  Act  XI  of  1878^  place  in  foreign  territory,  see  i  Bom. 
^  Sec.  4,  cl.  («).  340. 

VOL.  II.  K 
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whom  such  person  should  be  sent^  or  bound  to  appear^  the 
case  shall  be  reported  for  the  orders  of  the  High  Court. 

Procedure       187.  If  the  person  has  been  arrested  under  a  warrant 
ranTissuwi  issued  under  section  i86  by  a  Magistrate  other  than  a  Presi- 
bySubor-   dency  Magistrate  or  District  Magistrate^  such   Magistrate 
Magis-        shall  send  the  person  arrested  to  the  District  Magistrate  to 
trate.         whom  he  is  subordinate,  unless  the  Magistrate  having  juris- 
diction to  inquire  into  or  try  such  offence  issues  his  warrant 
for  the  arrest  of  such  person,  in  which  case  the  person  arrested 
shall  be  delivered  to  the  police-officer  executing  such  warranty 
or  shall  be  sent  to  the  Magistrate  by  whom  such  warrant 
wss  issued. 

If  the  offence  which  the  person  arrested  is  alleged  or  sus- 
pected to  have  committed  is  one  which  may  be  inquired  into 
or  tried  by  any  Criminal  Court  in  the  same  district  other 
'  than  that  of  the  Magistrate  acting  under  section  i86,  such 
Magistrate  shall  send  such  person  to  such  Court. 

liability  of  188.  When  an  European  British  subject^  commits  an 
Bubiects  offence  in  the  dominions  of  a  Prince  or  State  in  India  in 
for  offences  alliance  with  Her  Majesty,  or 

out  of  when  a  Native  Indian  subject  ^  of  Her  Majesty  commits 

British       an  offence  at  any  place  beyond  the  limits  of  British  India, 

he  may  be  dealt  with  in  respect  of  such  offence  as  if  it 

had  been  committed  at  any  place  within  British  India  at 

which  he  may  be  found : 

Provided  that  no  charge  as  to  any  such  offence  shall  be 

inquired  into  in  British  India  unless  the  Political  Agent,  if 


Political 
Agent  to 
certify  fit- 


ness of  in-  there  be  one,  for  the  territory  in  which  the  offence  is  alleged 
charge.       to  have  been  committed,  certifies  that,  in  his  opinion,  the 
charge  ought  to  be  inquired  into  in  British  India : 

Provided  also  that-  any  proceedings  taken  against  any 
person  under  this  section  which  would  be  a  bar  to  subse- 
quent proceedings  against  such  person  for  the  same  offence 


'  *  Sec.  4,  d.  (»). 

^  i.e.  a  subject  of  Her  Majesty  bom 
or  naturalised  in  India  and  not  coming 
within  the  second  clause  of  the  de- 
finition of '  European  British  subject/ 
sec.  4,  cl.  (u).  Merely  owning  land 
in  British  India  and  occasionally  re- 


siding in  British  India  does  not  make 
one  *  a  Native  Indian  subject/  Panjiib 
Record,  1885,  p.  i, cited  by  Henderson, 
p.  165.  For  cases  in  which  a  Native 
was  tried  under  the  corresponding  sec- 
tions of  Acts  XI  of  1872  and  XXI  of 
1879,  see  6  Bom.  622  :  2  All.  218. 
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if  such  offence  had  been  committed  in  British  India  shall  be 
a  bar  to  further  proceedings  against  him  under  the  Foreign 
Jurisdiction  and  Extradition  Act^  1^79^  i^^  respect  of  the  same 
offence  in  any  territory  beyond  the  limits  of  British  India. 

189.  Whenever  any  such  offence  as   is   referred  to  in  Power  to 
section  i88  is  being  inquired  into  or  tried^  the  Local  Govern-      .^  ^£ 
ment  may,  if  it  thinks  fit,  direct  that  copies  of  depositions  depoai- 
made  or  exhibits  produced  before   the  Political  Agent  or  exhibits  to 
a  judicial  officer  in  or  for  the  territory  in  which  such  offence  ^®  r«o«ived 
is  alleged  to  have  been  committed  shall  be  received  as  evidence  dence- 
by  the  Court  holding  such  inquiry  or  trial  in  any  case  in  which 

such  Court  might  issue  a  commission  for  taking  evidence  as  to 
the  matters  to  which  such  depositions  or  exhibits  relate. 

190.  In  sections  i88  and  189   the  expression  '  Political '  Politioftl 

A        J.  ^  J  •    1  J  Agent  de- 

Agent    means  and  mcludes —  fijf^ 

{a)  the  principal  officer  representing  the  British  Indian 
Government  in  any  territory  beyond  the  limits  of  British 
India; 

(b)  any  officer  in  British  India  [appointed  by  the  Governor 
General  in  Council,  or  the  Governor  in  Council  of  the  Presi- 
dency of  Fort  St.  George  or  Bombay,  to  exercise  all  or  any 
of  the  powers  of  a  Political  Agent,  under  the  Foreign  Juris- 
diction and  Extradition  Act,  1879,  for  any  territory  not 
forming  part  of  British  India. 

£. — Conditions  requuite  for  Initiation  of  Proceediiigs. 

19L  Except  as  hereinafter  provided,  any  Presidency  Magis-  CogniBance 
trate.   District  Magistrate,   Sub-divisional   Magistrate,   and  i,y  Magis- 
any  other  Magistrate  specially  empowered  in  this  behalf,  may  *"■*«■• 
take  cognisance  of  ^  any  offence — 

(a)  upon  receiving  a  complaint  ^  of  facts  which  constitute 
such  offence; 

(5)  upon  a  police-report  of  such  facts ; 

{c)  upon  information  received  from  any  person  other  than 
a  police-officer,  or  upon  his  own  knowledge^  or  suspicion,  that 
such  offence  has  been  committed*. 

^  This,  of  course,  does  not  make  it  'A  belief  fomided  on  private  and 

optional  with  the  Magistrate  to  hear  anonymous  information  is  not '  know- 

a  complainant,  13  Cal.  334.  ledge,'  4  Ben.  Appx.  i. 

*  Sec.  4,  cl.  (a),  supra,  p.  61.  *  5  Ben,  274:  4  Cal.  712. 
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The  Local  Govermnent^  or  the  District  Mag^rate  subject 
to  the  general  or  special  orders  of  the  Local  Government^  may 
empower  any  Magistrate  to  take  cognisance  under  clause  {a)  or 
clause  (b)  of  offences  for  which  he  may  try  or  commit  for  trial. 

The  Local  Government  may  empower  any  Magistrate  of 
the  first  or  second  class  to  take  cognisance  under  clause  {c)  of 
offences  for  which  he  may  try  or  commit  for  trial. 

When  a  Magistrate  takes  cognisance  of  an  offence  under 
clause  (c),  the  accused^  or^  when  there  are  several  persons 
accused^  any  one  of  them^  shall  be  entitled  to  require  that  the 
case  shall^  instead  of  being  tried  by  such  Magistrate^  be  either 
transferred  to  another  Magistrate  or  committed  to  the  Court 
of  Session^. 

TranBfer  of  192«  Any  District  Magistrate  or  Sub-divisional  Magistrate 
jj^g_^  may  transfer  any  case,  of  which  he  has  taken  cognisance,  for 
trates.        inquiry  ^  or  trial  to  any  Magistrate  subordinate*  to  him  *. 

Any  District  Magistrate  may  empower  any  Magistrate  of 
the  first  class  who  has  taken  cognisance  of  any  case,  to  transfer 
it  for  inquiry  ^  or  trial  to  any  other  specified  Magistrate  in  his 
District  who  is  competent  under  this  Code  to  try  the  accused 
or  commit  him  for  trial ;  and  such  Magistrate  may  dispose  of 
the  case  accordingly. 

Cognisance  193.  Except  as  otherwise  expressly  provided  by  this  Code  * 
by  CourtT  ^^  ^7  ^^7  ^^ber  law  for  the  time  being  in  force,  no  Court  of 
Session.  Session  shall  take  cognisance  of  any  offence  as  a  Court  of 
original  jurisdiction,  unless  the  accused  has  been  conmiitted  ®  to 
it  by  a  Magistrate  duly  empowered  in  that  behalf ''. 
Cases  to  be  Additional  Sessions  Judges  and  Joint  Sessions  Judges  shall 
Additional  ^^7  ^^^^  cases  only  as  the  Local  Government  by  general  or 
and  Joint  special  order  directs  them  to  try,  or  as  the  Sessions  Judge  of 
Judges;      ^^^  Division  makes  over  to  them  for  trial®. 


^  Added  by  Act  III  of  1884,  sec.  a. 
^  Not  preliminary  inquiry,  4  Mad. 
H.  C.  Appx.  xl. 

*  See  sec.  17,  supra. 

*  As  to  withdrawing  or  recalling 
cases  so  transferred,  see  sec.  528,  infra. 

*  See  sees.  477,  480,  485. 

*  13  Suth.  Cr.  17,  col.  1 :  4  Bom.  H. 
C,  Cr.  Ca.  35.  As  to  tbe  presumption 
that  the  commitment  has  been  duly- 


made,  see  the  Evidence  Act,  sec.  141, 
cl.  (g). 

^  The  object  of  this  restriction  is  to 
secure  to  the  prisoner  a  preliminary 
inquiry,  which  affords  him  an  op- 
portunity of  becoming  acquainted  with 
the  circumstances  of  the  offence  im- 
puted to  him,  and  enables  him  to 
make  his  defence,  3  Mad.  351. 

*  Applications   under  chap,  xxxii. 
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Assistant  Sessions  Judges  shall  try  such  cases  only  as  the  by  As- 
Sessions  Judge  of  the  Division  by  general  or  special  order  ?f*^* 
makes  over  to  them  for  trial.  Jati^es. 

194.  The  High  Court  may  take  cognisance  of  any  offence  Cognisance 
upon  a  commitment  made  to  it  in  manner  hereinafter  provided.  ?^  ^iSf?^^ 

Nothing  herein  contained  shall  be  deemed  to  affect  the  Court, 
provisions  of  any  letters  patent  granted  under  the  twenty- 
fourth  and  twenty-fifth  of  Victoria,  chapter  104. 

195.  No  Court  shall  take  cognisance — 

(a)  of  any  offence  punishable  under  sections  17a  to  188^  Prosecu- 
(both  inclusive)  of  the  Indian  Penal  Code,  except  with  the  pre-  *^*^*iijf  *. 
vious  sanction,  or  on  the  complaint,  of  the  public  servant  con-  of  lawful 
cemed  ^,  or  of  some  public  servant  to  whom  he  is  subordinate ;    of  pulS  J 

(&)  of  any  offence  punishable  under  section  193'*,  194,  195*,  servants. 
196,  199,  aoo,  205,  206,  207,  208,  209,  210,  an*  or  228  of  ^^^" 
the  same  Code,  when  such  offence  is  committed  in,  or  in  certain  of- 
relation  to,  any  proceeding  in  any  Court,  except  with  the  ^^^^ 
previous  sanction,  or  on  the  complaint,  of  such  Court,  or  of  Public  jus- 
some  other  Court  to  which  such  Court  is  subordinate; 

(c)  of  any  offence  described  in  section  463,  or  punishable  Prosecu- 
under  section  471,  475  or  476  of  the  same  Code,  when  such  ^^^^^ 
offence  has  been  t^onmiitted  by  a  party  to  any  proceeding  in  offenoes 
any  Court  in  respect  of  a  docimient  given  in  evidence  in  such  d^^^nts 
proceeding,  except  with  the  previous  sanction,   or  on  thefif^y®^^ 
complaint,  of  such  Court,  or  of  some  other  Court  to  which 
such  Court  is  subordinate  ^. 

The  sanction  referred  to  in  this  section  may  be  expressed  in  Nature  of 
general  terms,  and  need  not  name  the  accused  person''^;  but  it  "^^^^^^^'^ 
shall,  so  far  as  practicable,  specify  the  Court  or  other  place  in 


cannot  therefore  be  referred  to  a  Joint 
Sessions  Judge,  9  Bom.  354. 

^  As  to  the  offence  punishable  under 
the  Penal  Code^  sec.  185,  see  7  N.  W. 

P.  132. 

'  These  words  must  be  read  in 
connection  with  sec.  476.  Where  a 
Court  is  acting  under  eec.  195  a  com* 
plaint  in  the  strict  sense  of  the  Code 
is  not  required,  7  AH.  871.  A  com- 
plaint directly  made  by  the  public 
servant  is  quite  as  sufficient  as  his 
sanction.    See  13  Cal.  270,  dissenting 


from  5  All.  36. 

»  6  Mad.  H.  C.  93  :  6  Suth.  Cr.  11 : 
II  Suth.  Cr.  17.  Sanction  is  not 
necessary  before  instituting  a  charge 
under  sec.  8  a  of  the  Registration  Act, 
1 1  Cal.  566. 

*  6  AU.  loi. 
»  6  All.  114. 

*  In  this  clause  '  Court '  includes  a 
sub-r^^trar  acting  under  sec.  41  of 
the  Begistration  Act,  1877,  10  Mad. 

154. 
^  Marsh.  270:  7  Mad.  224. 
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Prosecu- 
tion for 
State- 


wUch^  and  the  occasion  on  which^  the  offence  was  com* 
mitted^. 

When  sanction  is  given  in  respect  of  any  offence  referred  to 
in  this  section^  the  Court  taking  cognisance  of  the  case  may 
frame  a  charge  of  any  other  offence  so  referred  to  which  is 
disclosed  by  the  facts. 

Any  sanction  given  or  refused  under  this  section  may  be 
revoked  or  granted  by  any  authority  to  which  the  authority 
giving  or  refusing  it  is  subordinate  ^;  and  no  such  sanction 
shall  remain  in  force  for  more  than  six  months  from  the  date 
on  which  it  was  given  ^. 

Forthe purposes  of  this  section^  every  Court,  other  thanaCourt 
of  Small  Causes,  shall  be  deemed  to  be  subordinate  only  to  the 
Court  to  which  appeals  from  the  former  Court  ordinarily  lie  *. 

The  Courts  of  Small  Causes  in  the  Presidency-towns  shall 
be  deemed  to  be  subordinate  to  the  High  Court,  and  every 
other  Court  of  Small  Causes  shall  be  deemed  to  be  subordinate 
to  the  Court  of  Session  for  the  Sessions  Division  within  which 
such  Court  is  situate. 

196.  No  Court  shall  take  cognisance  of  any  offence  pimish- 
able  under  Chapter  VI  of  the  Indian  Penal  Code,  except 


^  II  Bom.  H.  C.  34.  As  to  the 
object  of  the  sanction,  see  16  Suth. 
Or.  37.  It  ought  always  to  be  in 
writing  and  attached  to  the  record ; 
but  it  may  be  oral,  and  in  one  case  (5 
Bom.  H.  C.,  Cr.  Ca.  38)  it  was  implied. 
Before  granting  the  sanction  the  Court 
must  satisfy  itself  that  an  offence  has 
been  committed,  7  Mad.  562  ;  but  it 
need  not  hold  an  inquiry  as  to  all 
the  persons  implicated,  7  Mad.  224. 
See,  too,  sec.  476  infira,  and  6  AU.  98, 
I  o  I .  The  Court  granting  the  sanction 
should  specify  the  section  of  the  Penal 
Code  under  which  proceedings  are  to 
be  instituted,  6  All.  106.  A  sanction 
applied  for  after  the  termination  of 
the  proceedings  in  the  course  of  which 
the  offence  is  alleged  to  have  been 
committed  ought  not  to  be  granted  un- 
less the  alleged  offender  had  had  notice 
of  the  application  and  an  opportunity 
of  being  heard,  10  Cal.  11 00. 

Under  sec.  537  infra  no  finding  etc. 
can  be  reversed  or  altered  on  appeal 


or  revision  on 'the  ground  that  the 
sanction  has  not  been  given,  unless 
there  has  been  a  failure  of  justice. 
Objections  to  jurisdiction  on  the 
ground  of  want  of  sanction  should 
apparently  be  taken  at  the  trial,  7 
Mad.  H.  C.  58,  per  Holloway  J. 

'  Sec.  439,  infra;  see  32  Suth.  Cr. 
11:  7  Mad.  314. 

'  This  means  that  a  Magistrate 
shall  not  take  cognisance  of  a  case 
under  a  sanction  which  is  more  than 
six  months  old,  not  that  the  whole 
prosecution  shall  be  completed  within 
that  period,  6  All.  45.  The  Court 
which  granted  a  sanction  which  has 
expired  by  efflux  of  time  may  grant  a 
fresh  sanction,  6  All.  45. 

*  A  District  Judge  has  therefore 
power  to  revoke  or  grant  a  sanction 
granted  or  refused  by  a  Subordinate 
Judge,  7  Mad.  314.  That  an  unsuc- 
cessful application  for  sanction  may 
be  no  ground  for  a  suit  for  malicious 
prosecution,  see  9  All.  59. 
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.  section  127^  or  punishable  under  section  294  A  of  the  same  offences,  or 
Code,  unless  upon  complaint  made  by  order  of,  or  ^ii^der  J^^^^f  * 
authority  fmm^  the  Governor  General  in  Council,  the  Local 
Grovemment,  or  some  officer  empowered  by  the  Governor 
General  in  Council  in  this  behalf^. 

197.  When  any  Judge  ^,  or  any  public  servant  ^  not  removable  Progecu- 
from  his  office  without  the  sanction  of  the  Government  of  j^^jg^^nd 
India  or  the  Local  Government,  is  accused  as  such  Judsfe  or  public 
public  servant  of  any  offence^,  no  Court  shall  take  cognisance 

of  such  offence,  except  with  the  previous  sanction  of  the 
Government  having  power  to  order  his  removal,  or  of  some 
officer  empowered  in  this  behalf  by  such  Government,  or  of 
some  Court  or  other  authority  to  which  such  Judge  or  public 
servant  is  subordinate,  and  whose  power  to  give  such  sanction 
has  not  been  limited  by  such  Government. 

Such  Government  may  determine  the  person  by  whom,  and  Power  of 
the  manner  in  which,  the  prosecution  of  such  Judge  or  public  menias  to 
servant  is  to  be  conducted,  and  may  specify  the  Court  before  pjoeecu- 
which  the  trial  is  to  be  held*. 

198.  No  Court  shall  take  cog^sance  of  an  offence  falling  Breach  of 
under  Chapter  XIX  or  Chapter  XXI  of  the  Indian  Penal  ^^^^^^'^^ 
Code  or  under  sections  493  to  496  (both  inclusive)  of  the  ^^  of- 

•  fences 

same  Code,  except  upon  a  complaint  made  by  some  person  against 
aggrieved  by  such  offence.  marriage. 

199.  No  Court  shall  take  cog^sance  of  an  offence  under  Adultexy 
section  497  or  section  498  of  the  Indian  Penal  Code,  except  ^^^^ 
upon  a  complaint  made  by  the  husband  of  the  woman®,  or,  in  woman, 
his  absence,  by  some  person  who  had  care  of  such  woman  on 

his  behalf  at  the  time  when  such  offence  was  committed. 


^  See  as  to  sec.  2g4  a,  British  Burma 
Gazette,  19  Jnne,  1878. 

'  See  Penal  Code,  sec.  19. 

'  See  Penal  Code,  sec.  ai.  A  mn- 
nicipal  corporation  is  not  a  public 
servant  within  the  meaning  of  this 
section,  3  Gal.  758. 

*  2  Bom.  481 :  7  Bom.  H.  C,  Cr. 
Ca.  61,  and  a  Court  has  no  jurisdic- 
tion to  entertain  a  charge  against 
such  judge  or  public  servant  if  pre- 
ferred otherwise  than  in  accordance 
with  such  determination  and  specifi- 


cation, 9  Mad.  439,  8  Bom.  H.  C,  Cr. 
Ca.  32,  where  a  judge  was  charged 
with  using  deEunatory  language  to  a 
witness  during  the  trial  of  a  suit. 

'^  The  sanction  of  the  Governor 
General  in  Council  is  required  to 
prosecutions  for  acts  purporting  to  be 
done  under  chapter  iz.  of  this  Code. 
See  sec.  132. 

•  34Suth.  Cr.  19  :  5  All.  333.  He 
must,  leven  though  he  be  a  minor, 
make  the  complaint  himself,  unless 
he  be  absent. 
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200.  A  Magistrate  taking  cognisance  of  an  offence  on 
complaint  shall  at  once  examine  the  complainant  upon  oath  ^, 
and  the  substance  of  the  examination  shall  be  reduced  to 
writing  and  shall  be  signed  by  the  complainant^  and  also  by 
the  Magistrate : 

Provided  as  follows — 

(a)  when  the  complaint  is  made  in  writings  nothing  herein 
contained  shaU  be  deemed  to  require  a  Magistrate  to  examine 
the  complainant  before  transferring  the  case  under  section  192 : 

(£)  where  the  Magistrate  is  a  Presidency  Magistrate^  such 
examination  may  be  on  oath  or  not  as  the  Magistrate  in  each 
case  thinks  fit^  and  need  not  be  reduced  to  writing ;  but  the 
Magistrate  may^  if  he  thinks  fit^  before  the  matter  of  the 
complaint  is  brought  before  him,  require  it  to  be  reduced  to 
writing : 

{c)  when  the  case  has  been  transferred  under  section  192 
and  the  Magistrate  so  transferring  it  has  already  examined 
the  complainant,  the  Magistrate  to  whom  it  is  so  transferred 
shall  not  be  bound  to  re-examine  the  complainant. 

201.  If  the  complaint  has  been  made  in  writing  and  the 
Magistrate  is  not  competent  to  take  cognisance  of  the  case,  he 
shall  return  the  complaint  for  presentation  to  the  proper 
tribunal  with  an  endorsement  to  that  effect. 

202.  If  the  Chief  Presidency  Magistrate,  or  any  other 
Presidency  Magistrate  whom  the  Local  Government  may  from 
time  to  time  authorise  in  this  behalf,  or  any  Magistrate  of 
the  first  or  second  class,  sees  reason  to  distrust  the  truth  of 
a  complaint  of  an  offence  of  which  he  is  authorised  to  take 
cognisance,  he  may,  when  the  complainant  has  been  examined, 
record  his  reasons  for  distrusting  the  truth  of  the  complaint, 
and  may  then  postpone  the  issue  of  process  for  compelling 
the  attendance  of  the  person  complained  against,  and  either 

^  Sees,  aoo-209  should  be  read  to^      exercise  his  judgment  as  to  whether 
geiher,  14  Cal.  141.  there  is  or  not  sufficient  ground  for 

'  so  as  to  enable  the  Magistrate  to      proceeding. 


CHAPTER  XVII.  PROCEEDINGS  BEFORE  MAGISTRATES.    I37 

inquire  into  the  case  himself  or  direct  a  previous  local  investi- 
gation  to  be  made  by  any  officer  subordinate  to  such  Magistrate^ 
or  by  a  police-officer,  or  by  such  other  person,  not  being  a  Magis- 
trate or  police-officer,  as  he  thinks  fit,  for  the  purpose  of  ascer- 
taining the  truth  or  falsehood  of  the  complaint  ^. 

If  such  investigation  is  made  by  some  person  not  being  a 
Magistrate  or  a  Police-officer,  he  shall  exercise  all  the  powers 
conferred  by  this  Code  on  an  officer  in  charge  of  a  police-station, 
except  that  he  shall  not  have  power  to  arrest  without  warrant. 

This  section  applies  to  the  police  in  the  towns  of  Calcutta 
and  Bombay  2. 

203.  The  Magistrate  before  whom  a  complaint  is  made  or  DismiMal 
to  whom  it  has  been  transferred  may  dismiss  the  complaint*  if,  ^^  ®.°™' 
after  examioing  the  complainant  ^  and  considering  the  result 

of  the  investigation  (if  any)  made  under  section  ao2,  there  is 
in  his  judgment  no  sufficient  ground  for  proceeding*. 

CHAPTEE  XVII. 

OF   THE  COMMENCEMENT  OF  PROCEEDINGS  BEFORE  MAGISTRATES. 

204.  If,  in  the  opinion  of  a  Magistrate  taking  cognisance  lasue  of 
of  an  offence,  there  is  sufficient  ground  for  proceeding,  and  P"^^^^^®"* 
the  case  appears  to  be  one  in  which,  according  to  the  fourth 
column  of  the  second  schedule,  a  summons  should  issue  in  the 

first  instance,  he  ^  shall  issue  his  summons  for  the  attendance 
of  the  accused.  If  the  case  appears  to  be  one  in  which, 
according  to  that  column,  a  warrant  should  issue  in  the  first 
instance,  he  may  issue  a  warrant,  or,  if  he  thinks  fit,  a  sum- 
mons, for  causing  the  accused  to  be  brought  or  to  appear  at  a 
certain  time  before  such  Magistrate  or  some  other  Magistrate 
having  jurisdiction  '^. 

^  He   cannot  give   such   direction  for  recording  the  magistrate's  reasons 

after  evidence  has  been  taken  for  the  for  the  dismissal  and  thas  enabling 

complainant  and  process  issued,    9  the    High  Court,  in   exercising  its 

Mad.  282.  revisional  powers,  to  consider  whether 

'  As  to  Madras,  see  sec.  i.  his  discretion  has  been  properlj  exer- 

*  This  dismissal  does  not  amount  to  dsed.    See  14  Cal.  140. 
anacquittalforthepnrposesof  8ec.403;  '  10  Ben.  Appx.  26. 

see  the  explanation  to  that  section.  ^  As  to  process  to  compel  the  ap- 

*  and   recording  his  examination,      pearance  of  an  European  British  sub- 
3  Ben.  App.  Jnr.  Or.  53.  ject  accused  of  an  offence,  see  sec.  445, 
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This  section  should  have  provided      proviso. 
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Nothing  in  this  section  shall  be  deemed  to  affect  the  pro- 
visions of  section  90. 

Ma^straie  205.  Whenever  a  Magistrate  issues  a  summons,  he  may, 
TOMe  with  ^  ^®  ^^^  reason  so  to  do^,  dispense  with  the  personal  attend- 
peraonAl     ance  of  the   accused,    and    permit  him  to  appear  by  his 

attendence     1     j     2 

of  accused,  pleader  . 

But  the  Magistrate  inquiring  into  or  trying  the  case  ^  may, 
in  his  discretion,  at  any  stage  of  the  proceedings,  direct 
the  personal  attendance  of  the  accused,  and,  if  necessary, 
enforce  such  attendance  in  manner  hereinafter  provided. 


CHAPTER  XVIIL 

OF   INqUIEY   INTO   CASES   TRIABLE    BY   THE   COURT    OP    SESSION 

OR  HIGH   COURT. 

Power  to        206.   Any  Presidency  Magistrate,    District  Magistrate, 
^22^"   ^'  Sub-divisional  Magistrate,  Magistrate  of  the  first  class,  or  any 
Magistrate  empowered  in  this  behalf  by  the  Local  Govern- 
ment may  commit  any  person  for  trial  to  the  Court  of  Session 
or  High  Court  for  any  offence  triable  by  such  Court  *. 

But  save  as  herein  otherwise  provided,  no  person  triable  by 
the  Court  of  Session  shall  be  committed  for  trial  to  the  High 
Court. 

Procedure  207.  The  following  procedure  shall  be  adopted  in  inquiries 
riea  pre-'  before  Magistrates  where  the  case  is  triable  exclusively  by  a 
paratory  to  Court  of  Session  or  High  Court,  or,  in  the  opinion  of  the 

conunit-  ,  •■11 

ment.         Magistrate,  ought  to  be  tried  by  such  Court. 

TfdLing  of       208.  The  Magistrate  shall,  when  the  accused  appears  or  is 

produced,    brought  before  him,  proceed  to  hear  the  complainant  (if  any), 

and  take  in  manner  hereinafter  provided  all  such  evidence 

^  As,  for  instance,  when  the  offence  and  see  i  Ben.  Short  Notes,  y,  aa  to 

charged  is  bailable.    As  to  taking  a  such    women    giving    evidence    in 

bond  binding  the  accused  to  appear,  palkf  s. 

see  5  Bom.  H.  C,  Cr.  Ga.  64.  ^  not  the  Magistrate  issuing  the 

'  Where  the  accused  is  a  pardah-  summons. 

nashin  woman  her  personal  attend-  *  2  Suth.  Cr.  50.   Powers  conferred 

ance  should  be  dispensed  with  until  under  this  section  convey  authority  to 

the  Magistrate  is  satisfied  that  she  carry  into  effect  any  of  the  provisions 

has  a  real  charge  to  answer,  6  All.  59 ;  of  chap,  xviii,  6  All.  477. 
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as  may  be  produced  in  support  of  the  prosecution  or  in  behalf 
of  the  accused^  or  as  may  be  called  for  by  the  Magistrate  ^. 

If  the  complainant  or  officer  conducting  the  prosecution  *,  or  Proceu  for 
the  accused,  applies  to   the  Magistrate  to  issue  process  to  ^J^rJI^J^^" 
compel  the  attendance  of  any  witness  or  the  production  of  any  evidence, 
document  or  other  thing,  the  Magistrate  shall   issue  such 
process  unless,  for  reasons  to  be  recorded,  he  deems  it  imneces- 
sary  to  do  so. 

Nothing  in  this  section  shall  be  deemed  to  require  a  Presi- 
dency Magistrate  to  record  his  reasons. 

209.  When  the  evidence  referred  to  in  section  ao8,  para-  Wben  ac- 
srapbs  I  and  a,  has  been  taken,  and  he  has  examined  the  **™*?  P®'" 

^     *  .  ,  .  ton  to  be 

accused  for  the  purpose  of  enabling  him  to  explain  any  diichiurged. 
circumstances  appearing  in  the  evidence  against  him  ^,  such 
Magistrate  shall,  if  he  finds  that  there  are  not  sufficient 
grounds  for  committing  the  accused  person  for  trial  ^,  discharge  ^ 
him,  unless  it  appears  to  the  Magistrate  that  such  person 
should  be  tried  before  himself  *  or  some  other  Magistrate,  in 
which  case  he  shall  proceed  accordingly. 

Nothing  in  this  section  shall  be  deemed  to  prevent  a 
Magistrate  from  discharging  the  accused  at  any  previous  stage 
of  the  case  if,  for  reasons  to  be  recorded  by  such  Magistrate, 
he  considers  the  charge  to  be  groundless. 

210.  When,  upon  such   evidence  being  taken  and  such  When 

examination  (if  any)  being  made,  the  Magistrate  finds  that  ^^ " 

there  are  sufficient  grounds  for  committing  the  accused  for  framed. 

triaP,  he  shall  frame  a  charge^  under  his  hand,  declaring  with 

what  offence  the  accused  is  charged. 

As  soon  as  the  charge  has  been  framed,  it  shall  be  read  and  Charge  to 

be  ez- 
^  As  to  remands,  see  1 1  Ben.  Appx.      tee  10  CaL  85. 
18:6  Mad.  63, 69 :  and  sec.  544,  infra.  *  The  question  is  whether  the  pros-  * 

'  As  to  the  datj  of  the  prosecution      ecution  has  made  out  a  primd  facie 

to  call  witnesses,  see  8  CaL  lai:  to      case  against  the  accused,  and  such 

Gal.  1070.  case  arises  where  credible  witnesses 

'  Sec.  34a  infra,  and  see  i  Ben.  S.      make  statements,  which,  if  believed, 

N.  zvi.  would  sustain  a  conviction,  11  Bom. 

*  5  AU.  161,  per  Mahmtid  J.  37a.    Compare  ii  &  la  Vic.  c.  43,  s. 
'  AlS  to  the  effect  of  a  discharge,       25,  3  All.  27. 

see  6  Bom.  376  (suit  for  malicious  *  8  Bom.  200.    As  to  joint  charges 

prosecution),  and  sec.  403  infra.  where  there  has  been  a  riot  and  fight 

*  As    to    officers    invested    under  between  two  bodies  of  men,  see  8 
•ec.  34,  trying  cases  under  sec.  aop,  Suth.  Cr.  47  :  9  Suth.  Cr.  33. 
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plained,      explained  to  the  accused  and  a  copy  thereof  shall^  if  he  bo 

?a4i74   requires,  be  given  to  him  free  of  cost. 

to  accused.      211,    The  accused  shall  be  required  at  once  to  g^ve  in, 

^l^  ^^       orally  or  in  writing,  a  list  of  the  persons  (if  any)  whom  he 

for  defence  wishes  to  be  summoned  to  give  evidence  on  his  trial. 

on  trial.  rpjjg  Magistrate  may,  in  his  discretion,  allow  the  accused 

list.  ^'  ^  §^^®  ^  ^^7  f'l'^ter  list  of  witnesses  at  a  subsequent 
time ;  and,  where  the  "accused  is  committed  for  trial  before 
the  High  Court,  nothing  in  this  section  shall  be  deemed  to 
preclude  the  accused  from  giving,  at  any  time  before  his 
trial,  to  the  Clerk  of  the  Crown  a  further  list  of  the  persons 
whom  he  wishes  to  be  summoned  to  give  evidence  on  such 
trial. 

l^ower  of  212.  The  Magistrate  may,  in  his  discretion^  summon  and 
Magistrate  examine  any  witness  named  in  any  list  given  in  to  him  under 

amine  such  section  21 1, 
witnesses 

Order  of  213.  When  the  accused  on  being  required  to  give  in  a. list 
commit-  under  section  an  has  declined  to  do  so,  or  when  he  has  given 
in  such  list  and  the  witnesses  (if  any)  included  therein  whom 
the  Magistrate  desires  to  examine  have  been  summoned  and 
examined  under  section  21 2,  the  Magistrate  may  make  an 
order  committing  the  accused  for  trial  by  the  High  Court  or 
the  Court  of  Session  (as  the  case  may  be),  and  (unless  the 
Magistrate  is  a  Presidency  Magistrate)  shall  also  record  briefly 
the  reasons  for  such  commitment. 

Person  214.  If  any  person  (not  being  an  European  British  subject) 

charged      jg  accused  before  a  Mag^istrate  other  than  a  Presidency  Magns- 

outside  .  °.  ... 

Presi-  trate  of  having  committed  an  offence  conjointly  with  an 
towns'  European  British  subject  who  is  about  to  be  committed  for 
jointly  ^  trial,  or  to  be  tried,  before  the  High  Court  on  a  similar  charge 
^an  Bri-  "  arising  out  of  the  same  transaction,  and  the  Magistrate  finds 
tish  sub-     that  there  are  sufficient  grounds  for  committing  the  accused 

for  trial,  he  shall  commit  him  for  trial  before  the  High  Court, 

and  not  before  the  Court  of  Session  ^. 

commii^  215.  A  commitment  once  made  under  section  213  or  section 
inents  214  by  a  competent  Magistrate  can  be  quashed  by  the  High 
313  or  214.  Court  only,  and  only  on  a  point  of  law  ^. 

*  As  to  the  place  of  trial,  see  infra,  sec.  336.        *  6  Mad.  372  :  6  All.  98. 
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216.  When  the  accused  has  given  in  any  list  of  witnesses  SnmmonB 
under  section   211    and  has  been  committed  for  trial,  theJl^^"^^ 
Magistrate  shall  summon  such  of  the  witnesses    included  defence 
in  the  list  as  have  not  appeared  before  himself,  to  appear  oi^sed  is ' 
before  the  Court  to  which  the  accused  has  been  committed  ^ :    oommitted. 

Provided  that  where  the  accused  has  been  committed  to 
the  High  Court,  the  Magistrate  may,  in  his  discretion,  leave 
such  witnesses  to  be  summoned  by  the  Clerk  of  the  Crown, 
and  such  witnesses  may  be  summoned  accordingly: 

Provided  also  that  if  the  Magistrate  thinks  that  any  wit-  Refusal  to 
ness  is  included  in  the  list  for  the  purpose  of  vexation  or  J^^*^^. 
delay  ^,  or  of  defeating  the  ends  of  justice,  the  Magistrate  may  sary  wit- 
require  the  accused  to  satisfy  him  that  there  are  reasonable  deposit 
grounds  for  believing  that  the  evidence  of  such  witness  is  ™»d«» 
material,  and,  if  he  is  not  so  satisfied,  may  refuse  to  summon 
the  witness  ^  (recording  his  reasons  for  such  refusal),  or  may 
before  summoning  him  require  such  sum  to  be  deposited  as 
such  Magistrate  thinks  necessaiy  to  defray  the  expense  of 
obtaining  the  attendance  of  the  witness. 

217.  Complainants  and  witnesses  for  the  prosecution  and  Bond  of 
defence,  whose  attendance  before  the  Court  of   Session  or^toa^' 
High  Court  is  necessary,  and  who  appear  before  the  Magis-  witnesses, 
trate,  shall  execute  before  him  bonds  binding  themselves  to 

be  in  attendance  when  called  upon  at  the  Court  of  Session 
or  High  Court,  to  prosecute  or  to  give  evidence,  as  the  case 
may  be. 

If  any  complainant  or  witness  refuses  to  attend  before  the  Detention 
Court  of  Session  or  Hiffh  Court,  or  to  execute  the  bond  above  }^  ^^^^^7 
directed,  the  Magistrate  may  detain  him  in  custody  until  refusal  to 
he  executes  such  bond,  or  until  his  attendance  at  the  Court  to^execute 
of  Session  or  High  Court  is  required,  when  the  Magistrate  ^'>^<*' 
shall  send  him  in  custody  to  the  Court  of  Session  or  High 
Court,  as  the  case  may  be. 

218.  When  the  accused  is  committed  for  trial,  the  Magis-  Commit- 
trate  shall  issue  an  order  to  such  person  as  may  be  appointed  fj®?*  ^^V^ 
by  the  Local  Government  in  this  behalf,  notifying  the  com-  fied. 

*  6  Cal.  714.  «  3  Cal.  573,  per  Jackson  J. 

'  8  All.  668:  4  Mad.  H.C.  81. 
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(d)  A  is  charged^  under  section  184  of  tbe  Indian  Penal  Code^ 
with  intentionallj  obstructing  a  sale  of  property  offered  for  sale  by 
the  lawj^l  authority  of  a  public  servant.  The  chaige  should  be  in 
those  words. 

Particulars      222.  The  charge  shall  contain  such  particulars  as  to  the 

*lace*^*'  time  and  place  of  the  alleged  offence^  and  the  person  (if  any) 

person,       against  whom,  or  the  thing  (if  any)  in  respect  of  which,  it 

was  committed,  its  are  reasonably  sufficient  to  give  the  accused 

notice  of  the  matter  with  which  he  is  charged^. 

When  223.  When  the  nature  of  the  case  is  such  that  the  par- 

™^j '^  ticulars  mentioned  in  sections  aai  and  2aa  do  not  give  the 
offence  accuscd  Sufficient  notice  of  the  matter  with  which  he  is 
stated,        charged,  the  charge  shall  also  contain  such  particulars  of  the 

manner  in  which  the  alleged  offence  was  committed  as  will 

be  sufficient  for  that  purpose. 

lUtLstrattons, 

(a)  A  is  accused  of  the  theft  of  a  certain  article  at  a  certain  time 
and  place.  The  charge  need  not  set  out  the  manner  in  which  the 
theft  was  effected. 

(6)  A  is  accused  of  cheating  ^  at  a  given  time  and  place.  The 
charge  must  set  out  the  manner  in  which  A  cheated  B, 

(c)  A  is  accused  of  giving  false  evidence  at  a  given  time  and 
place.  The  charge  must  set  out  that  portion  of  the  evidence  given 
by  A  which  is  alleged  to  be  false. 

{d)  A  is  accused  of  obstructing  J5,  a  public  servant,  in  the 
discharge  of  his  public  functions  at  a  given  time  and  place.  The 
charge  must  set  out  the  manner  in  which  A  obstructed  B  in  the 
discharge  of  his  functions. 

(e)  A  is  accused  of  the  murder  of  ^  at  a  given  time  and 
place.  The  charge  need  not  state  the  manner  in  which  A  mur- 
dered B, 

{f)  A  is  accused  of  disobeying  a  direction  of  the  law  with 
intent  to  save  B  from  punishment.  The  charge  must  set  out  the 
disobedience  charged  and  the  law  infringed. 


Words  in 
charge 
taken  in 
sense  of 
law  under 
which 
offence  is 
punishable. 


224.  In  every  charge  words  used  in  describing  an  offence 
shall  be  deemed  to  have  been  used  in  the  sense  attached  to 
them  respectively  by  the  law  under  which  such  offence  is 
punishable. 


^  Accuracy  and  certainty  in  stating 
the  offence  are  more  especially  re- 
quired where  the  accused  is  sought 
to  be  implicated  for  acts  not  com- 


mitted by  himself,  but  by  others  with 
whom  he  was  in  company,  ii  Cal. 
108,  II  Cal.  106 :  and  see  6  All,  204, 
per  Straight  J. 
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225.  No  error  in  stating  either  the  offence  or  the  par- Effect  of 
ticulars  required  to  be  stated  in  the  charge^  and  no  omission  ^"^^ 
to  state  the  offence  or  those  particulars^  shall  be  regarded 

at  any  stage  of  the  case  as  material^  unless  the  accused  was 
misled  by  such  error  or  omission  ^. 

lUustrcUians, 

(a)  A  is  chai^ged,  under  section  242  of  the  Indian  Penal  Code, 
with  <  haying  been  in  poesession  of  counterfeit  coin,  having  known 
at  the  time  when  he  became  possessed  thereof  that  such  coin  was 
counterfeit/  the  word  '  fraudulently '  being  omitted  in  the  charge. 
Unless  it  appears  that  A  was  in  &ct  misled  by  this  omission,  the 
error  shall  not  be  regarded  as  material. 

(6)  A  is  charged  with  cheating  B,  and  the  manner  in  which 
he  cheated  B  is  not  set  out  in  the  charge,  or  is  set  out  incorrectly. 
A  defends  himself,  calls  witnesses,  and  gives  his  own  account  of  the 
transaction.  The  Court  may  infer  from  this  that  the  omission  to 
set  out  the  manner  of  the  cheating  is  not  material. 

(c)  A  is  charged  with  cheating  J?,  and  the  manner  in  which 
he  cheated  B  is  not  set  out  in  the  charge.  There  were  many 
transactions  between  A  and  B,  and  A  had  no  means  of  knowing  to 
which  of  them  the  charge  referred,  and  offered  no  defence.  The 
Court  may  infer  from  such  facts  that  the  omission  to  set  out  the 
manner  of  the  cheating  was,  in  this  case,  a  material  error. 

{d)  A  IB  charged  with  the  murder  of  Khoda  Baksh  on  the  21st 
January,  1882.  In  fact,  the  murdered  person's  name  was  Haidar 
Baksh,  and  the  date  of  the  murder  was  the  20th  January,  1882. 
A  was  never  charged  with  any  murder  but  one,  and  had  heard  the 
inquiry  before  the  Magistrate,  which  referred  exclusively  to  the 
case  of  Haidar  Baksh.  The  Court  may  infer  from  these  facts  that 
A  was  not  misled,  and  that  the  error  in  the  charge  was  immaterial. 

(e)  A  was  charged  with  murdering  Haidar  Baksh  on  the  20th 
January,  1882,  and  Khoda  Baksh  (who  tried  to  arrest  him  for  that 
murder)  on  the  2i8t  January,  1882.  When  charged  for  the 
murder  of  Haidar  Baksh,  he  was  tried  for  the  murder  of  Khoda 
Baksh.  The  witnesses  present  in  his  defence  were  witnesses 
in  the  case  of  Haidar  Baksh.  The  Court  may  infer  from  this  that 
A  was  misled,  and  that  the  error  was  material. 

226.  When  any  person  is  committed  for  trial  without  Procedure 
a  charge  2,  or  with  an  imperfect  or  erroneous  charge,  the  Court,  ment  ??ith- 
or,  in  the  case  of  a  High  Court,  the  Clerk  of  the  Crown,  ®"M^® 
may  frame  a  charge^  or  add  to  or  otherwise  alter  ^  the  charge,  imperfect 

^  See  sees.  332  and  237,  infra.  Seesiona  Judge  or  Clerk  of  the  Crown   ^^^* 

*  These  words  apply,  not  only  to  a  may  think  the  prisoner  ought  to  be 

caae  in  which  there  is  no  charge  at  tried  for,  8  Bom.  200. 

all,  but  also  to  a  case  in  which  there  '  with  due  caution,  see  6  Bom.  H, 

is  no  charge  of  such  an  offence  as  the  C,  Cr.  76. 

VOL.  II.  L 
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as  the  case  may  be,  having  regard  to  the  mleB  oontained  in 
this  Code  as  to  the  form  of  charges. 

Court  may      227.  Any  Court  may  alter  *  any  charge  at  any  time  before 
charge.       judgment  is  prononnced^  or,  in  the  case  of  trials  before  the 
Court  of  Session  or  High  Court,  before  the  verdict  *  of  the  jnry 
is  returned  or  the  opinions  of  the  assessors  are  expressed. 

Every  such  alteration  shall  be  read  and  explained  to  the 
accused. 

When  trial      228.  If  the  charge  framed  or  alteration  made  under  section 

06^  ^     ^^^  ^^  section  227  is  such  that  proceeding  immediately  with 

mediately   the  trial  is  not  likely,  in  the  opinion  of  the  Court,  to  prejudice 

teration.     ^he  accused  in  his  defence  or  the  prosecutor  in  the  conduct  of 

the  case,  the  Court  may,  in  its  discretion,  after  such  charge  or 

alteration  has  been  framed  or  made,  proceed  with  the  trial  as 

if  the  new  or  altered  charge  had  been  the  original  charge. 

When  new  229.  If  the  new  or  altered  charge  is  such  that  proceeding 
bediMcted  "^Muediately  with  the  trial  is  likely,  in  the  opinion  of  the 
or  trial       Court,  to  prejudice  the  accused  or  the  prosecutor  as  aforesaid, 

the  Court  may  either  direct  a  new  trial  or  adjourn'  the  trial 

for  such  period  M  may  be  necessary. 

Stay  of  230.  If  the  offence  stated  in  the  new  or  altered  charge 

Fnggtf  pro-  ^®  ^^®  ^^^  ^^'^  prosecution  of  which  previous  sanction  is 
secution  of  necessary,  the  case  shall  not  be  proceeded  with  until  such 
altered  Sanction  is  obtained,  unless  sanction  has  been  already  obtained 
charge  re-   for  a  prosecution  on  the  same  facts  as  those  on  which  the 

quire  sane- 

tion.  new  or  altered  charge  is  founded. 

Recall  of  231.  Whenever  a  charge  is  altered  by  the  Court  after  the 
^^^  commencement  of  the  trial,  the  prosecutor  and  the  accused 
charge        shall  be  allowed  to  recall  or  re-summon,  and  examine  with 

reference  to  such  alteration,  any  witness  who  may  have  been 

examined  *. 

Effect  of         232.  If  any  AppeUate  Court,  or  the  High  Court  in  the 
exercise  of  its  powers  of  revision  or  of  its  powers  imder 

^  This    authorises    the    Court    to  Bom.  an. 

make    to    some   specific    charge    an  '3  Mad.  351, 

addition  in  the  nature  of  an  alter-  *  In     sees.     226-231     the    word 

ation ;  but  not  to  add  a  new  charge,  '  charge  *  has  the  meaning  which  it 

8  Bom.  210,  211 ;  and  see  3  Mad.  351.  has  in  the  rest  of  the  body  of  the 

*  i.e.  the  final  verdict  which  the  Code,  viz.   statement  of   a    specific 

Judge  would  be  bound  to  record,  8  offence,  8  Bom.  209. 


material 
error. 
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Chapter  XXYII^  is  of  opinion  that  any  penon  convicted  of 
an  offence  was  misled  in  his  defence  by  the  absence  of  a  charge 
or  by  an  error  in  the  charge^  it  shall  direct  a  new  trial  to  be 
had  upon  a  charge  framed  in  whatever  manner  it  thinks  fit. 

If  the  Court  is  of  opinion  that  the  facts  of  the  case  are  such 
that  no  valid  charge  could  be  preferred  against  the  accused  in 
respect  of  the  facts  proved^  it  shall  quash  the  conviction. 

TUtatr(Uion9. 

A  is  convicted  of  an  offence  under  section  196  of  the  Indian 
Penal  Code,  upon  a  charge  which  omits  to  state  that  he  knew  the 
evidence  which  he  corruptly  used  or  attempted  to  use  as  true  or 
genuine  was  false  or  fabricated.  If  the  Court  thinks  it  probable 
that  A  had  such  knowledge,  and  that  he  was  misled  in  his  defence 
by  the  omission  from  the  charge  of  the  statement  that  he  had  it,  it 
shall  direct  a  new  trial  upon  an  amended  charge ;  but  if  it  appears 
probable  from  the  proceedings  that  A  had  no  such  knowledge,  it 
shall  quash  the  conviction. 

Joinder  of  Charges, 

233.  For  every  distinct  offence  of  which  any  person  is  Separate 
accused  there  shall  be  a  separate  charge^  and  every  such  charge  aiitin^  ^' 
shall  be  tried  separately^,  except  in  the  cases  mentioned  inoff®»<»»' 
sections  234,  235,  236  and  239*. 

niu9(/r<Uion. 

A  is  accused  of  a  theft  on  one  occasion,  and  of  causing  grievous 
hurt  on  another  occasion.  A  must  be  separately  charged  and 
separately  tried  for  the  theft  and  the  causing  grievous  hurt  '• 

234.  When  a  person  is  accused  of  more  offences  than  one  Three  of- 
of  the  same  Irind*,  committed  within  the  space  of  twelve '•"®®V?^, 
months  from  the  first  to  the  last  of  such  offences,  he  may  be  within  & 
charged  with,  and  tried  at  one  trial  for,  any  number  of  them  ^^^^^ 
not  exceeding  three.  together. 

Offences  are  of  the  same  kind  when  they  are  punishable 


1  Hie  mind  of  the  Court  might  be 
prejudiced  against  the  priioner  if  he 
were  tried  in  one  trial  upon  different 
diarges  resting  <m  different  evidence, 
7  All.  177. 

s  A  charge  containing  alternative 
diaiges  of  perjuiy  is  not  a  charge  of 
two  offences,  bat  of  one,  13  Ben.  324 : 
10  Cal.  937.  See  the  form,  Sched.  V. 
No.  a8,  ii  (4),  and  7  All.  44.  But  see 
10  Bom.  124. 


*  10  Bom.  124. 

*  Not  necessarilj  against  one  and 
the  same  person,  9  Cal.  373  (on  the 
corresponding  section  of  Act  X  of 
1872),  dissenting  from  4  AIL  147. 
See  7  All.  1 74,  where  dishonest  mis- 
appropriations by  a  postmaster  of 
moneys  paid  to  him  by  different  per- 
sona for  money-orders  were  held  to 
be  *  of  the  same  kind.* 
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I.— Trial 
far  more 
than  one 
offence. 


n.— Of- 
fence fall- 
ing within 
two  defini- 
tions. 


m.— Acts 
constitu- 
ting one 
offence, 
but  consti- 
tuting 
when  com- 
bined a 
different 
offence. 


Tvith  the  same  amount  of  punishment  under  the  same  section 
of  the  Indian  Penal  Code^^  or  of  any  special  or  local  law. 

235«  I. — If^  in  one  series  of  acts  so  connected  together  as 
to  form  the  same  transaction^  more  offences  than  one  are 
oonmiitted  by  the  same  person^  he  may  be  charged  with^  and 
tried  at  one  trial  for^  every  such  offence^. 

II. — If  the  acts  alleged  constitute  an  offence  &lling  within 
two  or  more  separate  definitions  of  any  law  in  force  for  the 
time  being  by  which  offences  are  defined  or  punished^  the 
person  accused  of  them  may  be  charged  with  and  tried  at  one 
trial  for  each  of  such  offences. 

III. — If  several  acts^  of  which  one  or  more  than  one  would 
by  itself  or  themselves  constitute  an  offence^  constitute  when 
combined  a  different  offence^  the  person  accused  of  them  may 
be  charged  with  and  tried  at  one  trial  for  the  offence  constituted 
by  such  acts  when  combined^  or  for  any  offence  constituted  by 
any  one,  or  more,  of  such  acts  ^. 

Nothing  contained  in  this  section  shaU  affect  the  Indian 

Penal  Code,  section  71  *. 

lUuatrations, 
to  paragraph  I — 

(a)  A  rescaes  B,  a  person  in  lawful  custody,  and  in  so  doing 
causes  grievous  hurt  to  C,  a  constable  in  whose  custody  B  was. 
A  may  be  charged  with,  and  tried  for,  offences  under  sections  225 
and  333  of  the  Indian  Penal  Code. 

(6)  A  commits  house-breaking  by  day  with  intent  to  commit 
adultery,  and  commits,  in  the  house  so  entered,  adultery  with  B'b 
wife.  A  may  be  separately  charged  with,  and  convicted  of,  offences 
under  sections  454  and  497  of  the  Indian  Penal  Code. 

(c)  A  entices  B,  the  wife  of  C,  away  from  C,  with  intent  to 
commit  adultery  with  By  and  then  commits  adultery  with  her. 
A  may  be  separately  charged  with,  and  convicted  of,  offences  under 
sections  498  and  491  of  the  Indian  Penal  Code. 

{d)  A  has  in  his  possession  several  seals  knowing  them  to 
be  counterfeit  and  intending  to  use  them  for  the  purpose  of 
committing  several  forgeries  punishable  under  section  466  of  the 
Indian  Penal  Code.  A  may  be  separately  charged  with,  and 
convicted  of,  the  possession  of  each  seal  under  section  473  of  the 
Indian  Penal  Code. 


*  See  8  Cal.  450,  634. 

'  7  All.  29  (dissenting  from  6  All. 
X2i)  :  II  Cal.  349  :  12  Cal.  495. 
'12  Cal.  495. 

*  which    provides    that    in    cases 
foiling  under  the  Cr.  Pr.  Code,  sec. 


335,  Bub-sec.  iii,  'the  offender  shall 
not  be  punished  with  a  more  severe 
punishment  then  the  Court  which 
tries  him  could  award  for  any  one 
of  such  offences.* 
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(e)  With  intent  to  cause  injury  io  B,  A  institutes  a  criminal 
proceeding  against  him,  knowing  that  there  is  no  just  or  lawful 
ground  for  such  proceeding ;  and  also  falsely  accuses  B  of  having 
committed  an  offence,  knowing  that  there  is  no  just  or  lawful 
ground  for  such  charge.  A  may  be  separately  charged  with,  and  con- 
victed of,  two  offences  under  section  2 1 1  of  the  Indian  Penal  Code. 

(/)  Aj  with  intent  to  cause  injury  to  B,  falsely  accuses  him 
of  having  committed  an  offence,  knowing  that  there  is  do  just 
or  lawful  ground  for  such  charge.  On  the  trial,  A  gives  false 
evidence  against  B,  intending  thereby  to  cause  j?  to  be  convicted  of  a 
capital  offence.  A  may  be  separately  charged  with,  and  convicted 
of,  offences  under  sections  211  and  194  of  the  Indian  Penal  Code. 

(g)  A,  with  six  others,  commits  the  offences  of  rioting,  grievous 
hurt,  and  assaulting  a  public  servant  endeavouring  in  the  discharge 
of  his  duty  as  such  to  suppress  the  riot.  A  may  be  separately 
charged  with,  and  convicted  of,  offences  under  sections  147,  325 
and  152  of  the  Indian  Penal  Code^ 

(h)  A  threatens  B,  C  and  D  at  the  same  time  with  injury  to 
their  persons  with  intent  to  cause  alarm  to  them.  A  may  be 
separately  charged  with,  and  convicted  of,  each  of  the  three 
offences  under  section  506  of  the  Indian  Penal  Code. 

The  separate  charges  referred  to  in  Illustrations  (a)  to  (A) 
respectively  may  be  tried  at  the  same  time. 

to  paragraph  11 — 

(t)  A  wrongfully  strikes  B  with  a  cane.  A  may  be  separately 
charged  with,  and  convicted  of,  offences  under  sections  352  and 
323  of  the  Indian  Penal  Code. 

(j)  Several  stolen  sacks  of  com  are  made  over  to  A  and  By  who 
know  they  are  stolen  property,  for  the  purpose  of  concealing  them. 
A  and  B  thereupon  voluntarily  assist  each  other  to  conceal  the 
sacks  at  the  bottom  of  a  grain-pit.  A  and  B  may  be  separately 
charged  with,  and  convicted  of,  offences  under  sections  411  and  414 
of  the  Indian  Penal  Code. 

{k)  A  exposes  her  child  with  the  knowledge  that  she  is  thereby 
likely  to  cause  its  death.  The  child  dies  in  consequence  of  such 
exposure.  A  may  be  separately  charged  with,  and  convicted  o^ 
offences  under  sections  317  and  304  of  the  Indian  Penal  Code. 

(Q  A  dishonestly  uses  a  forged  document  as  genuine  evidence,  in 
order  to  convict  B,  a  public  servant,  of  an  offence  under  section  167 
of  the  Indian  Penal  Code.  A  may  be  separately  charged  with,  and 
convicted  of,  offences  under  sections  471  (read  with  466)  and  196 
of  the  same  Code. 

to  paragraph  III — 

(m)  A  commits  robbery  on  B^  and,  in  doing  so,  voluntarily  causes 
hurt  to  him.  A  may  be  separately  charged  with,  and  convicted  of, 
offences  under  sections  323,  392  and  394  of  the  Indian  Penal  Code. 

^  The  oonyictions  here  referred  to      tained  ander  sec.  149  of  the  Penal 
'relate  especially  to  convictions  ob-      Code,*  7  All.  *j^i. 
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Where  itiB  236.  If  a  single  act  or  series  of  acts  is  of  such  a  nature 
what  of-  ^^^  ^^  ^  doubtful  which  of  several  offences  the  &ct8  which 
fence  has  can  be  proved  will  constitute,  the  accused  may  be  charged 
xnitted.  *  ^^^  having  committed  all  or  any  of  such  offences,  and  any 
number  of  such  charges  may  be  tried  at  once ;  or  he  may  be 
charged  in  the  alternative  with  having  committed  some  one  of 

the  said  offences  ^. 

lUutircUion. 

A  is  accused  of  an  act  which  may  amount  to  theft,  or  receiving 
stolen  property,  or  criminal  breach  of  trust  or  cheating.  He  may 
be  charged  with  theft,  receiving  stolen  property,  criminal  breach  of 
trust  and  cheating,  or  he  may  be  charged  with  having  committed  thefti 
or  receiving  stolen  property,  or  criminal  breach  of  trust  or  cheating. 

When  a  237.  If  >  in  the  case  mentioned  in  section  2^6,  the  accused 

^^]|^"  is  charged  with  one  offence,  and  it  appears  in  evidence  that  he 
Tnth  one  committed  a  different  offence  for  which  he  might  have  been 
can  be  con-  charged  imder  the  provisions  of  that  section,  he  may  be  con- 
victed of    yicted  of  the  offence  which  he  is  shown  to  have  committed, 

another.  ' 

although  he  was  not  charged  with  it« 

lUustrtUian. 

A  is  charged  with  theft.  It  appears  that  he  committed  the 
offence  of  criminal  breach  of  trust,  or  that  of  receiving  stolen 
goods.  He  may  be  convicted  of  criminal  breach  of  trust,  or  of 
receiving  stolen  goods  (as  the  case  may  be),  though  he  was  not 
charged  with  such  offence. 

When  of-  238.  When  a  person  is  charged  with  an  offence  consisting 
proved  in-  ^f  several  particulars,  a  combination  of  some  only  of  which 
eluded  in  constitutes  a  complete  minor  offence,  and  such  combination  is 
charged,     proved  but  the  remaining  particulars  are  not  proved,  he  may 

be  convicted  of  the  minor  offence,  though  he  was  not  charged 

with  it*» 

When  a  person  is  charged  with  an  offence  and  facts  are 

proved  which  reduce  it  to  a  minor  offence,  he  may  be  convicted 

of  the  minor  offence  although  he  is  not  charged  with  it*. 
Nothing  in  this  section  shall  be  deemed  to  authorise  a 

.  ^  This  section,  like  the  correspond-  '  8  Bom.  200. 

ing  section  (455)  of  the  Code  of  1873,  '  For  decisionB  on  the  correspond- 

refers,  not  to  cases  in  which  the  fauciB  ing  section  (457)  of  the  Code  of  1872^ 

are  doubtful,  but  to  cases  in  which  see  3  Cal.  189  and  5  Cal.  871. 

the  application   of  the  law  to  the  *  i  Bom.  50. 
facts  are  doubtful,  7  N.W,  P.  137. 
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conviction  of  any  offence  referred  to  in  section  198  or  section 

199  when  no  complaint  has  been  made  as  required  by  that 

section. 

lUuitraUons. 

(a)  A  is  charged,  under  section  407  of  the  Indian  Penal  Codci 
with  criminal  breach  of  trust  in  respect  of  property  entrusted  to 
him  as  a  carrier.  It  appears  that  he  did  commit  criminal  breach 
of  trust  under  section  406  in  respect  of  the  property,  but  that  it 
was  not  entrusted  to  him  as  a  carrier.  He  may  be  convicted 
of  criminal  breach  of  trust  under  section  406. 

(6)  A  is  charged  under  section  335  of  the  Indian  Penal  Code 
with  causing  grievous  hurt.  He  proves  that  he  acted  on  grave  and 
sudden  provocation.  He  may  be  convicted  under  section  335  of 
that  Code  *. 

239.  When  more  persons  than  one  are  accused  of  the  same  What  p«r- 
offence,  or  of  different  offences  committed  in  the  same  trans-  ^^^ 
action^  or  when  one  person  is  accused  of  committing  any  jointly, 
offence^  and  another  of  abetment  of^  or  attempt  to  commit^ 

such  offence^  they  may  be  charged  and  tried  together  or 
separately^  as^the  Court  thinks  fit;  and  the  provisions  con- 
tained in  the  former  part  of  this  chapter  shall  apply  to  all 

such  charges. 

IllfuiriUianA, 

(a)  A  and  B  are  accused  of  the  same  murder.  A  and  B  may  be 
charged  and  tried  together  for  the  murder. 

(6)  A  and  B  are  accused  of  a  robbery,  in  the  course  of  which  A 
commits  a  murder  with  which  B  has  nothing  to  do.  A  and  B  may 
be  tried  together  on  a  charge,  charging  both  of  them  with  the 
robbery,  and  A  alone  with  the  murder. 

(c)  A  and  B  are  both  charged  with  a  theft,  and  B  is  charged 
with  two  other  thefts  conmiitted  by  him  in  the  course  of  the 
same  transaction.  A  and  B  may  be  both  tried  together  on  a 
charge,  charging  both  with  the  one  theft,  and  B  alone  with  the  two 
other  iJiefts  K 

240.  When  more  charges  than  one  are  made  against  the  With- 
same  person^  and  when  a  conviction  has  been  had  on  one  or  jenilini^ 
more  of  them^  the  complainant,  or  the  officer  conducting  the  charges  on 
prosecution*,  may,  with  the  consent  of  the  Court,  withdraw  the  on  ^e  of" 
remaining  charge  or  charges,  or  the  Court  of  its  own  accord  ■f v«*l 

'  3$  Bath.  Cr.  61.  5  AU.  17.    So  when  ^  and  ^  are 

'  Bat  where  A  and  B  are  accused  of  membenof  opposing  faetiona  in  a  ti&t, 

giTing  false  e^idenoe  in  the  same  pro-  6  CSal.  96. 

oaeding  they  should  be  tried  separ-  *  Sea  sec  495,  infira. 

atelj,  II  Saih.  Gr.  16:  10  Gal.  405: 
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may  stay  the  inquiiy  into,  or  trial  of,  such  charge  or  charges. 
Such  withdrawal  shall  have  the  effect  of  an  acquittal  on  such 
charge  or  charges,  unless  the  conviction  be  set  aside,  in  which 
case  the  said  Court  (subject  to  the  order  of  the  Court  setting 
aside  the  conviction)  may  proceed  with  the  inquiry  into  or  trial 
of  the  charge  or  charges  so  withdrawn^. 


CHAPTER  XX. 

OF   THE   TRIAL  OF   SUMMONStCASES   BY  MAGISTRATES. 

Pjpocedure       241.  The  following  procedure  shall  be  observed  by  Magis- 
^r°"      trates  in  the  trial  of  summons-cases  «. 


242.  When  the  accused  appears^  or  is  brought  before  the 

ofaccusa-    Magistrate,  the  particulars  of  the  offence  of  which  he  is 

^ted*  ^    accused  shall  be  stated  to  him,  and  he  shall  be  asked  if  he  has 

any  cause  to  show  why  he  should  not  be  convicted ;   but  it 

shall  not  be  necessary  to  frame  a  formal  charge. 

Conyiction  243.  If  the  accused  admits  that  he  has  committed  the 
^•-tf««  ^*  offence  of  which  he  is  accused,  his  admission  shall  be  recorded 

miMBion  of  ' 

truth  of      as  nearly  as  possible  in  the  words  used  by  him^;  and  if  he 
aocusa  on.  gj^^^g  j^^  sufficient  cause  why  he  should  not  be  convicted,  the 
Magistrate  shall  convict  him  accordingly. 

P»>oedure  244.  If  the  accused  does  not  make  such  admission,  the 
iiuohad^  Magistrate  shall  proceed  to  hear  the  complainant  (if  any),  and 
miwiion  is    take  all  such  evidence  as  may  be  produced  in  support  of  the 

prosecution^,  and  also  to  hear  the  accused  and  take  all  such 

evidence*  as  he  produces  in  his  defence''. 

^  Compare  sec.  434.  *  Where  he  tenders  a  written  de- 
'  i.  e.  cases  relating  to  offences  not  fence  the  Magistrate  •  need  not  ex- 
punishable  with  death,  transporta-  amine  him  personally,  16  Snth.  Cr.  63. 
tion,  or  imprisonment  for  more  than  '  As  to  the  duty  of  the  prosecution 
six  months,  sec.  4,  ol.  (f ).  Where  to  call  witnesses  able  to  give  material 
there  are  two  distinct  charges  against  evidence,  and  the  inference  which  may 
the  same  person  arising  out  of  the  be  drawn  if  they  are  not  called,  see 
same  facts,  and  one  is  a'summons-case  8  Cal.  121 :  10  Cal.  1070. 
and  the  other  a  warrant-case,  the  *  A  conviction  by  a  Magistrate  who 
mode  of  trial  should  be  that  applicable  has  refused  to  examine  a  witness  for. 
to  the  greater  of  the  two  charges,  i.  e.  mally  tendered  by  the  accused  is  li- 
the case  should  be  tried  as  a  war-  legal,  4  Ben.  Appx.  77. 
rant-case,  11  Cal.  92,  per  Wilson  J.  ^  As  to  the  memorandum  of  the 
'  As  to  excusing  his  personal  at-  substance  of  the  evidence,  see  sec.  555.^ 
tendance,  see  sec.  205. 


made. 
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The  Magistrate  may^  if  he  thinks  fit^  on  the  application  of 
the  complainant  or  accused^  issue  process  to  compel  the  attend- 
ance of  any  witness  or  the  production  of  any  document  or 
other  thing. 

The  Magistrate  may^  before  summoning  any  witness  on  such 
application^  require  that  his  reasonable  expenses^  incurred  in 
attending  for  the  purposes  of  the  trial^  be  deposited  in  Court ^. 

245.  If  the  Magistrate  upon  taking  the  evidence  referred  AoqnitiaL 
to  in  section  244  and  such  further  evidence  (if  any)  as  he  may^ 

of  his  own  motion^  cause  to  be  produced^  and  (if  he  thinks  fit) 
examining  the  accused^  finds  the  accused  not  guilty^  he  shall 
record  an  order  of  acquittal  ^. 

If  he  finds  the  accused  guilty^  he  shall  pass  sentence  upon  Sentence, 
him  according  to  law  K 

246.  A  Magistrate  may^  under  section  243  or  section  245^  Finding 
convict  the  accused  of  any  ofEence  triable  under  this  chapter  2***^^J^*®^ 
which  from  the  &cts  admitted  or  proved  he  appears  to  have  plaint  or 
committed^  whatever  may  be  the  nature  of  the  complaint  or  ■°™™^^- 
summons. 

247.  If  the  summons  has  been  issued  on  complaint  ^,  and  Non-ap- 
upon  the  day  appointed  for  the  appearance  of  the  accused  ^^^f* 
or  any  day  subsequent  thereto  to  which  the  hearing  may  be  pl»in*at. 
adjourned  the  complainant  does  not  appear^^  the  Magistrate 
shallj  notwithstanding  anything  hereinbefore  contained^  acquit 

the  accused  ^^  unless  for  some  reason  he  thinks  proper  to  adjourn 
the  hearing  of  the  case  to  some  other  day  *'. 


*  Where  the  complainant  fails  to 
make  such  deposit,  the  Magistrate 
deals  with  the  case  on  the  eyidence 
before  him,  5  Mad.  160. 

'  As  to  making  an  order  for  com- 
pensation against  the  complainant,  see 
sec.  250,  infira,  5  Mad.  381  ;  10  Bom. 
199. 

*  He  most  pass  some  sentence,  if 
only  a  nominal  one,  4  Mad.  H.  C, 
Btdings,  Izvi. 

*  See  supra,  sec.  4,  d.  (a). 

'  As  to  dismissal  where  he  does 
appear  and  is  examined,  see  sec.  203, 
supra. 


*  7  Mad.  213.  The  Magistrate  need 
not  wait  tiU  the  Court  is  about  to  dose 
for  the  day  to  give  the  absent  com- 
plainant an  opportunity  of  appearing, 
7  Mad.  356. 

^  or  to  a  later  hour  on  the  same 
day,  7  Mad.  356.  The  order  for  ad- 
journment ebould  ordinarily  be  made 
in  the  presence  and  hearing  of  the 
parties,  and  if  the  complainant  does 
not  appear  on  the  day  or  at  the  hour 
to  which  the  case  is  adjourned,  the 
Magistrate  may  acquit  the  accused, 
33  Suth.  Cr.  40. 
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With-  24.8»  I^  a*  complainant  \  at  any  time  before  a  final  order  is 

conmlaint.  P^^^  ^  ^^7  <^^^^  under  this  chapter^  satisfies  the  Magistrate 
that  there  are  sufficient  grounds  for  permitting  him  to 
withdraw  his  complaint^^  the  Magistrate  may  permit  him 
to  withdraw  the  same^^  and  shall  thereupon  acquit  the  ac- 
cused. 


Power  to 
Btop  pro- 
ceedings 
when  no 
complain- 
ant. 


249.  In  any  case  instituted  otherwise  than  upon  complaint, 
a  Presidency  Magistrate^  a  Magistrate  of  the  first  class^  or, 
with  the  previous  sanction  of  the  District  Magistrate,  any 
other  Magistrate,  may,  for  reasons  to  be  recorded  by  him, 
stop  the  proceedings  at  any  stage  without  pronouncing  any 
judgment  either,  of  acquittal  or  conviction,  and  may  thereupon 
release  the  accused. 


Frivolons 
or  vexa- 
tious com- 
plaints. 


250.  If>  in  any  case  instituted  upon  complaint  ^,  a  Magis- 
trate acquits  the  accused  under  section  245  or  section  247,  and 
is  of  opinion  that  the  complaint  was  frivolous  or  vexatious^,  he 
may,  in  his  discretion,  by  his  order  of  acquittal,  direct  the 
complainant^  to  pay  to  the  accused,  or  to  each  of  the  accused 


'  In  cases  of  contempt  of  the  law* 
ful  authority  of  a  public  servant  the 
'complainant'  must  be  deemed  the 
public  servant  whose  authority  has 
been  resisted,  and  without  whose 
sanction  the  offender  cannot  be  pro- 
secuted, and  not  the  person  injured 
by  the  resistance,  2  Bom.  653.  Of 
course  where  a  judge  acting  judicially 
is  '  complainant  *  he  is  not  subject  to 
the  penalty  provided  by  sec.  350 ;  i 
Bom.  176. 

'  It  will  be  remembered  that  this 
chapter  refers  only  to  summons-cases, 
6  Mad.  316.  As  to  compounding 
offences,  see  sec.  345  and  10  Cal.  551. 

'  And  the  District  Magistrate  can- 
not revive  a  charge  which  a  Deputy 
Magistrate  has  allowed  to  be  with- 
drawn, 35  Suth.  Cr.  64 :  10  Cal.  551. 

*  A  case  instituted  by  the  police  on 
a  complaint  to  them  is  not  'instituted  * 
upon  complaint'  within  the  meaning 
of  this  section,  6  All.  96 :  7  Mad.  563. 
And  as  the  chapter  refers  only  to 
•ummons-cases,  compensation   under 


this  section  cannot  be  given  in  war- 
rant-cases :  see  i  Bom.  H.  C.  181 : 
6  Mad.  316  :  7  Suth.  Cr.  11,  la.  O 
course  the  power  conferred  by  sec. 
350  is  not  confined  to  complaints  of 
offences  under  the  Penal  Code,  4 
K.  W.  P.  94.  As  '  complaint '  means 
an  allegation  that  some  person  has 
conmiitted  an  '  offence  *  (sec.  4,  d.  a, 
supra)  no  compensation  can  be  given 
under  this  section  for  an  act,  such  as 
illegal  seizure  of  cattle  under  colour  of 
the  Cattle  Trespass  Act,  1871,  which 
has  not  been  made  an  'offence'  by 
that  Act  or  otherwise,  9  Mad.  loa. 

*  Where  the  complaint  is  well- 
founded  as  regards  the  accused  A  and 
frivolous  as  regards  the  accused  3, 
compensation  may  be  directed  to  be 
paid  to  ^,  5  Mad.  381.  Where  the 
complaint  is  both  frivolous  and  false,  the 
award  of  compensation  for  its  frivolity 
does  not  preclude  the  Magistrate  from 
sanctioning  a  prosecution  f(xr  making 
a  &lse  complaint,  Mad.  H.  C.  Pro.,  1  j 
N0V.1875,  cited  by  Henderson,  p.  338. 
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where  there  are  more  than  one,  such  compensation,  not  ex- 
ceeding fifty  rapees  ^,  as  the  Magistrate  thinks  fit  ^. 

The  som  so  awarded  shall  be  recoTerahle  as  if  it  were  a  fine  ^:  Reoorery 
proyided  that,  if  it  cannot  be  realised,  the  imprisonment  to  be  Mtion. 
awarded  shall  be  simple,  and  for  such  tenn,  not  exceeding 
thirty  days,  as  the  Magistrate  directs^. 

At  the  time  of  awarding  compensation  in  any  subsequent 
civil  suit  relating  to  the  same  matter,  the  Court  shall  take 
into  account  any  sum  paid  or  recovered  as  compensation  under 
this  section. 


CHAPTER  XXI. 

OF   THE  TRIAL  OF  WARRANT-CASES   BY  MAGISTRATES. 

251.  The  following  procedure  shall  be  observed  by  Magis-  Procednre 
trates  in  the  trial  of  warrant-cases  *.  "^  ^^' 


252.  When  the  accused  appears*  or  is  brought  before  a  Eyidenoe 
Magistrate,  such  Magistrate  shall  proceed''  to  hear  the  com-  c^q^®' 
plainant  (if  any)  and  take  all  such  evidence^  as  may  be  produced 
in  support  of  the  prosecution*. 

The  Magistrate  shall  ascertain,  from  the  complainant  or 
otherwise,  the  names  of  any  persons  likely  to  be  acquainted 
with  the  &cts  of  the  case  and  to  be  able  to  give  evidence  for 
the  prosecution,  and  shall  summon  ^^  to  give  evidence  before 
himself  such  of  them  as  he  thinks  necessary. 

258«  If  upon  taking  all  the  evidence  referred  to  in  section  DischArge 
252,  and  making  such  examination  (if  any)  of  the  accused  as  '>^*<^^u^ 
the  Magistrate  thinks  necessary,  he  finds  that  no  case  against 

*  Where  there  are  (e.  g.)  three  ao-  or  impneonmeiit  tor  more  than  biz 
enfled  penone  against  each  of  whom  months.  Where  tho  complainant 
the  complaint  ii  friroloiii^  the  Magis-  makes  against  the  same  person  two 
trate  mi^y  award  inthe  whole  Bs.  150,  charges,  one  »  smnmons-case,  the 
i.e.  Bs.  50  to  each,  14  Suth.  Cr.  75.  other  »  wanraat-case,  the  procedure 

'  There  ii  no  appeal  from  an  order  mnst  be  nnder  ehap.  zxi ;  11  GdL  91. 

under  this  section.  *  See.  340. 

.  *  Sees.  386,  387,  infra.  ''  Bat  lee  sec  253,  par.  3. 

*  See  form,  Sched.  V.  No.  3a  ■  Sees.  353-357. 

*  i.  e.  cases   relating   to  offences  *  3  Gal.  389 :  2  All.  447. 
punishable  with  death,  transportaticn,  ^®  See  form,  Sched.  V.  No.  31. 
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Power  to 
invest 
Bench  of 
Magis- 
tral in- 
vested 
with  less 
power. 


of  a  Magistrate  of  the  firat  class  and  specially  empowered 
in  this  behalf  bj  the  Local  Government^  may  try  in  a  sumnuuy 
way  all  or  any  of  the  following  offences : — 

{a)  Offences  not  punishable  with  deaths  transportation  or 
imprisonment  for  a  term  exceeding  six  months ; 

{6)  Offences  relating  to  weights  and  measores^  under  sec- 
tions 264,  265  and  266  of  the  Indian  Penal  Code ; 

(c)  Hxat,  under  section  323  of  the  same  Code ; 

(d)  Theft^  under  section  379^  380  or  381  of  the  same  Code^ 
where  the  value  of  the  property  stolen  does  not  exceed  fifty 
rupees; 

(e)  Beceiving  or  retaining  stolen  property,  under  section  41 1 
of  the  same  Code,  where  the  value  of  such  property  does  not 
exceed  fifty  rupees ; 

(/)  Assisting  in  the  concealment  or  disposal  of  stolen  pro- 
perty, under  section  414  of  the  same  Code,  where  the  value  of 
such  property  does  not  exceed  fifty  rupees; 

(^)  Mischief,  under  section  4^7  of  the  same  Code  ' ; 

(A)  House-trespass,  under  section  448  of  the  same  Code; 

(i)  Insult  with  intent  to  provoke  a  breach  of  the  peace, 
tmder  section  504,  and  criminal  intimidation,  under  section 
506,  of  the  same  Code ; 

(J)  Abetment  of  any  of  the  foregoing  offences ; 

(Jk)  An  attempt  to  commit  any  of  the  foregoing  offences, 
when  such  attempt  is  an  offence : 

Provided  that  no  case  in  which  a  District  Magistrate  exer- 
cises the  special  powers  conferred  by  section  34  shall  be  tried 
in  a  summary  way. 

261.  The  Local  Government  may  confer  on  any  Bench 
of  Magistrates  invested  with  the  powers  of  a  Magistrate  of 
the  second  or  third  class  power  to  try  summarily  all  or  any 
of  the  following  offences  * : — 

(a)  Offences  against  the  Indian  Penal  Code,  sections  277; 
278,  279,  285,  2S6,  289,  290,  292,  293,  294,  3^3^  334,  33^, 
341,  35^>4«6and447; 

^  That  ft  Bench  empowered  under  '  That  a  Bench  empowered  under 

■ection  260  can  try  only  the  offencee  Bection  a6i  can  try  only  the  offences 

named  therein,  gee  a  I  Suth.  Or.  12,  named  therein,  see  ai  Suth.  Or.  12, 

ooL  a :  9  Oal.  96.  col.  2 :  9  Cal.  96. 

'10  Cal.  408. 
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(6)  (Menoee  against  Municipal  Acts^  and  the  conservancy- 
clatuseB  of  Police  Acts,  punishable  only  with  fine,  or  with 
imprisonment  for  a  term  not  exceeding  one  month ; 

(e)  Abetment  of  any  of  the  foregoing  offences ; 

{d)  An  attempt  to  commit  any  of  the  foregoing  offences, 
when  such  attempt  is  an  offence. 

262L  In  trials  mider  this  chapter,  the  procedure  prescribed  Procedure 
for  summons-cases  shall  be  followed  in  summons-cases,  andu^^Qgi^j 
the  procedure  prescribed  for  warrant-cases  shall  be  followed  wMrrant- 
in  warrant-cases,  except  as  hereinafter  mentioned.  plioable. 

No  sentence  of  imprisonment  for  a  term  exceeding  three  Limit  of 
months  shall  be  passed  in  the  case  of  any  conviction  under  m^. 
this  chapter^. 

263.  In  cases  where  no  appeal  lies  ^,  the  Magistrate  or  Record  in 
Bench  of  Magistrates  need  not  record  the  evidence  of  the^J^ 
witnesses  or  frame  a  formal  charge;  but  he  ^  or  they  shall  enter  there  ii  no 
in  such  form  as  the  Local  Government  may  direct  the  follow-  *P^^^**^* 
ing  particulars : — 

(a)  the  serial  number ; 

(b)  the  date  of  the  commission  of  the  offence ; 

(c)  the  date  of  the  report  or  complaint ; 

(d)  the  name  of  the  complainant  (if  any) ; 

(e)  the  name,  parentage  and  residence  of  the  accused ; 

(/)  the  offence  complained  of  and  the  offoice  (if  any) 
proved,  and  in  cases  coming  under  clause  (d),  clause  (e)  or 
clause  (/)  of  section  260  the  value  of  the  property  in  respect 
of  which  the  offence  has  been  committed ; 

(ff)  the  plea  of  the  accused  and  his  examination  (if  any) ; 

(i)  the  finding,  and,  in  the  case  of  a  conviction,  a  brief 
statanent  of  the  reasons  therefor  ^ ; 

(i)  the  sentence  or  other  final  order ;  and 

(y)  the  date  on  which  the  proceedings  terminated. 

^  This  clause  (which  was  added  bj  '  The  magittrate  miut  not  depute 

ihd  Select  Committee)  refers  only  to  this  duty  to  a  derk,  nor  can  he  affix  his 

substantive  sentences,  not  to  cases  signature  to  the  record  or  judgment 

where  simple  imprisonment  is  ordered  by  a  stamp,  6  Mad.  396. 

as  a  process  for  enforcing  payment  of  *  He  should  so  state  the  reasons 

fine,  6  All.  61.    Solitary  confinement  that  the  ffigh  Court  on  revision  may 

may  be  imposed  as  part  of  the  sen-  J«<Jge  whether  there  were  sufficient 

tence  in  summary  triali,  6  All.  83.  materials  before  him  to  support  the 

«  See  sees.  414,  515.  conviction,  6  CaL  579. 
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Beoordin       264.  In  every  case  tried  summarilj  bj  a  Mag:i8trate  or 
^^1^^  ^  Bench  in  which  an  appeal  lies^,  such  Magistrate  or  Bench 
shall,  before  passing  sentence^  record  a  judgment  embodying 
the  substance  of  the  evidence  ^  and  also  the  particulars  men- 
tioned in  section  263. 

Such  judgment  shall  be  the  only  record  in  cases  coming 
within  this  section. 

265*  Records  made  under  section  263  and  judgments  re* 
corded  under  section  264  shall  be  written  by  the  presiding 
officer^  either  in  English  or  in  the  language  of  the  Court,  or^ 
if  the  Court  to  which  such  presiding  officer  is  immediately 
subordinate  so  directs^  in  such  officer's  mother-tongue. 
Bench  may     The  Local  Government  may  authorise  any  Bench  of  Ma£:is- 
^^   trates  empowered  to  try  offices  summary  to  prepare  the 
em^oy      aforesaid  record  or  judgment  by  means  of  an  officer  appointed 
in  this  behalf  by  the  Court  to  which  such  Bench  is  im- 
mediately subordinate^  and  the  record  or  judgment  so  prepared 
shall  be  signed  by  each  member  of  such  Bench  present  taking 
part  in  the  proceedings. 


Language 
of  reooid 
and  judg- 
ment. 


'High 
Court' 
defined. 


CHAPTER  XXIII. 

OF   TEIALS   BEFORE   HIGH   COURTS   AND   COURTS  OF   SESSION. 

A, — Preliminary, 

266.  In  this  chapter,  except  in  sections  276  and^  307,  the 
expression  '  High  Court '  means  a  High  Court  of  Judicature 
established  or  to  be  established  under  the  twenty-fourth  and 
twenty-fifth  of  Victoria,  chapter  104,  and  includes  the  Chief 
Court  of  the  Panjdb,  and  such  other  Courts  as  the  Governor 
General  in  Council  may,  by  notification  in  the  Gazette  of  India, 
declare  to  be  High  Courts  for  the  purposes  of  this  chapter. 

267.  All  trials  under  this  chapter  before  a  High  Court 
Court  to  bo  shall  be  by  jury ; 

^yj^'y-         and,  notwithstanding   anything  herein  contained,  in  all 
criminal  cases  transferred  to  a  High  Court  under  this  Code  or 

this  reason ;  but  if  it  cannot  be  dis- 
posed of  because  of  this  defect,  the 


Trials  be- 
fore High 


^  See  sees.  407,  415. 

^  not  the  substance  of  every  sepa- 
rate deposition,  25  Suth.  Cr.  6,  col.  2. 
If  the  direction  in  sec.  264  is  not  com- 
plied with,  the  Court  of  Session  should 
not  quash  the  conviction  merely  for 


Court  should  require  the  Magistrate 
to  repair  the  defect,  or  order  a  re- 
trial, I  AU.  680. 
'  Act  X  of  1886,  sec.  8. 
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under  the  Letters  Patent  of  any  High  Court  established  under 
the  twenty-fourth  and  twenty-fifth  of  Victoria,  chapter  104, 
the  trial  may,  if  the  High  Court  so  directs,  be  by  jury. 

268.  All  trials  before  a  Court  of  Session  shall  be  either  by  Trials  be- 
jury,  or  with  the  aid  of  assessors  ^.  S'seMd'*'* 

269.  The  Local  Oovemment  may,  by  order  in  the  official  Local 
Gazette^,  direct  that  the  trial  of  all  offences,  or  of  any  par-  ^^^^j^ 
ticular  class  of  offences,  before  any  Court  of  Session,  shall  be  order  trials 
by  jury  in  any  District,  and  may  revoke  or  alter  such  order.     Coart  of 

When  the  accused  is  charged  at  the  same  trial  with  several  Session  to 
offences  of  which  some  are  and  some  are  not  triable  by  jury, 
he  shall  be  tried  by  jury  for  such  of  those  offences  as  are  triable 
by  jury,  and  by  the  Court  of  Session,  with  the  aid  of  the  jurors 
as  assessors,  for  such  of  them  as  are  not  triable  by  jury  ^, 

270.  In  every  trial  before  a  Court  of  Session,  the  prosecu-  Conduct 
tion  shall  be  conducted  by  a  Public  Prosecutor*.  W^ 

£.-C<mme«cemmt  of  Proceeding,.  ^,t 

271.  When  the  Court  is  ready  to  commence  the  trial,  the  Com- 
accused  shall  appear  or  be  brought  before  it,  and  the  charge  ^^JriaT**^* 
shall  be  read  out  in  Court  and  explained  to  him  ^^  and  he  shall 

be  asked  whether  he  is  guilty  of  the  offence  charged,  or  claims 
to  be  tried. 

If  the  accused  ®  pleads  guilty '',  the  plea  shall  be  recorded  *,  Plea  of 
and  he  may  be  convicted  thereon  •.  gnilty. 

272.  If  the  accused  refuses  to,  or  does  not,  plead,  or  if  he  Refusal  to 
claims  to  be  tried,  the  Court  shall  proceed  to  choose  jurors  or  ^^^^  J^  |^ 
assessors  as  hereinafter  directed  and  to  try  the  case  :  tried. 

Provided  that,  subject  to  the  right  of  objection  hereinafter  Trial  by 
mentioned,  the  same  jury  may  try,  or  the  same  assessors  may  ^"JJ^JjJJ^ 
aid  in  the  trial  of,  as  many  accused  persons  successively  as  the  of  several 
Court  thinks  fit.  jf  t^^. 

sion. 
'  But  see  sec.  536.  comprise  all  the  elements  of  the  charge 

^  See  the  notifications  mentioned  is  not  such  a  plea,  7  Cal.  96 :  1 1  C^. 

in  the  Appendix  to  the  Code.  410. 

»  Act  X  of  1886,  sec.  9.  *  7  Cal.  96.    The  record  should  be 

^  Sec.  4,  d.  (fit),  supra.  in  the  language  in  which  the  plea  is 

•  5  CaL  826 :  9  Mad.  61.  conveyed  to  the  Court  by  the  inter- 

*  not  his  counsel   or  pleader,   15  preter,  5  Cal.  826. 

Suth.  Cr.  42.  »  Where  there  has  been  a  previous 

^  An   admission  which    does   not      conviction,  see  sec.  310,  infra. 
VOL.  II.  M 
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Entry  on  273.  In  trialfl  before  the  High  Conit^  when  it  appears  to 
aUe'^'^'  the  High  Court  at  any  time  before  the  commencement  of  the 
ohArge.       trial  of  the  person  chai^;ed^  that  anj  charge  or  anj  portion 

thereof  is  clearly  unsustainable,  the  Judge  may  make  on  the 

charge  an  entry  to  that  effect. 
Effect  of         Such  entry  shall  have  the  effect  of  staying  proceedings  upon 
^^^'        the  charge  or  portion  of  the  chargCj  as  the  case  may  be  ^. 

C. — Ckooiing  a  Jury. 

Nomber  of  274.  In  trials  before  the  High  Court  the  jury  shall  consist 
V^-  of  nine  persons. 

In  trials  by  jury  before  the  Court  of  Session,  the  jury  diall 

consist  of  such  uneven  number  not  being  less  than  three,  or 

more  than  nine,  as  the  Local  Gk>yemment,  by  order  applicable 

to  any  particular  district  or  to  any  particular  class  of  offences 

in  that  district^  may  direct '. 

Jury  for         275.  In  a  trial  by  jury^  before  the  Court  of  Session,  of  a 

p^  ^  person  not  being  an  European  or  an  Ainerican,  a  majority  of 

Europeans  the  jury  shall,  if  he  so  desires,  consist  of  persons  who  are 

orAmeri-         .    "     "_  .  . 

cans.  neither  Europeans  nor  Americans. 

Jurors  276.  The  jurors  shall  be  chosen  by  lot  ^  from  the  persons 

by^loT        summoned  to  act  as  such^  in  such  manner  as  the  High  Court  * 

may  from  time  to  time  by  rule  direct : 
Proviso.  Provided  that — 

Existing  first y  pending  the  issue  under  this  section  of  rules  for  any 
practijee.     Court,  the  practice  now  prevailing  in  such  Court  in  respect  to 

the  choosing  of  jurors  shall  be  followed ; 
Persons  secondltf,  in  case  of  a  deficiency  of  persons  summoned,  the 

"^t^te^  number  of  jurors  required  may,  with  the  leave  of  the  Court, 
log.  be  chosen  from  such  other  persons  as  may  be  present^;  and 

Trials  be-        thirdly y  in  the  Presidency-towns — 

cilT  jS^.      («)  '^  *t®  accused  person  is  charged  with  having  committed 
an  offence  pimishable  with  death,  or 

{b)  if  in  any  other  case  a  Judge  of  the  High  Court  so  directs, 
the  jurors  shall  be  chosen  from  the  special  jury  list  herein- 
after prescribed. 

^  Bat  it  is  not  an  acquittal  for  the  '  i  Bom.  463. 

purpose  of  sec.  403 ;  see  the  explana-  ^  See  sec.  266,  supra, 

tion  to  that  section.  '  Cf.  the  English  practice  of  award- 

'  See  the  notifications  mentioned  ing  a  tdiei  de  eircvmstant^mi. 
in  the  Appendix  to  this  Code. 
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277.  As  each  juror  is  chosen,  his  name  shall  be  called  Names  of 
aloud,  and,  upon  his  appearance,  the  accused  shall  be  asked  if  {^^ed. 
he  objects  to  be  tried  by  such  juror. 

Objection  may  then  be  taken  to  such  juror  by  the  accused  or  Objection 
by  the  prosecutor,  and  the  grounds  of  objection  shall  be  stated :     J""^*"* 

Provided    that,  in   the   High   Court,   objections  without  Objection 
grounds  stated  shall  be  allowed  to  the  number  of  eight  on  ^unds 
behalf  of  the  Crown  and  eight  on  behalf  of  the  person  or  all  stated, 
the  persons  charged. 

278.  Any  objection  taken  to  a  juror  on  any  of  the  follow-  Gro'ind"  o' 
ing  grounds,  if  made  out  to  the  satisfaction  of  the  Court,  shall 

be  allowed : — 

(a)  some  presumed  or  actual  partiality  in  the  juror  ^j 

(^)  some  personal  ground,  such  as  alienage,  deficiency  in  the 

qualification  required  by  any  law  or  rule  having  the  force  of 

law  for  the  time  being  in  force,  or  being  under  the  age  of 

twenty-one  or  above  the  age  of  sixty  years ; 


^  The  following  list  of  groonds  of 
challenge,  taken  from  the  New  York 
Code  of  Criminal  Procedure,  $  377, 
-with  Bome  slight  omissions  and  verbal 
changes,  iUnstrates  the  presmned  par- 
tiality here  mentioned : — 

1.  Consanguinity  or  affinity,  within 
the  ninth  degree,  to  the  person  alleged 
to  be  injured  by  the  crime  charged, 
or  on  whose  complaint  the  prosecution 
was  instituted,  or  to  the  accused. 

2.  Bearing  to  him  the  relation  of 
guardian  or  ward,  attorney  or  client, . . . 
master  or  servant,  landlord  or  tenant, ... 
or  being  in  his  employment  on  wages. 

3.  Being  a  party  adverse  to  the  ac- 
eused  in  a  civil  suit,  or  having  com- 
plained against,  or  been  accused  by 
him,  in  a  criminal  prosecution. 

4  Having  served  on  a  coroner's 
jur^r  which  inquired  into  the  death  of 
the  person  whose  death  is  the  subject 
of  the  charge. 

5.  Having  served  on  a  jury  which 
has  tried  another  person  for  the  crime 
with  which  the  accused  is  charged. 

6.  Having  been  one  of  a  jury  for- 
merly sworn  to  try  the  same  charge  and 
whose  verdict  was  set  aside,  or  which 
was  discharged  without  a  verdict. 


7.  If  the  crime  charged  be  pun- 
ishable with  death,  the  entertaining 
of  such  conscientious  opinions  as  would 
preclude  his  finding  the  accused  guilty. 

'  Actual  partiality '  is  such  a  state  of 
mind  on  the  part  of  the  juror,  in  re- 
ference to  the  case  or  to  either  party, 
as  satisfies  the  Court,  in  the  exercise 
of  a  sound  discretion,  that  he  cannot 
try  the  issue  impartially  and  without 
prejudice  to  the  substantial  rights  of 
the  party  challenging.  Bat  the  pre* 
vious  expression  or  formation  of  an 
opinion  or  impreision  with  reference 
to  the  guilt  or  innocence  of  the  ac- 
cused, or  a  present  opinion  or  impres- 
sion in  reference  thereto,  is  not  a 
sufficient  ground  of  challenge  for 
actual  partiality,  to  any  person  other- 
wise legally  qualified,  if  he  declare 
on  oath  that  he  believes  that  such 
opinion  or  impression  will  not  in- 
fluence his  verdict,  and  that  he  can 
render  an  impartial  verdict  accord- 
ing to  the  evidence,  and  the  Court  is 
satisfied  that  he  does  not  entertain 
such  a  present  opinion  or  impression 
as  would  influence  his  verdict.  See 
N.  Y.  Cr.  Proc.  Code,  §  376. 
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{c)  his  having  by  habit  or  religious  vows  relinquished  all 
care  of  worldly  afEairs ; 

(d)  his  holding  any  office  in  or  under  the  Court ; 

(e)  his  executing  any  duties  of  police  or  being  entrusted 
with  police-duties; 

(/)  his  having  been  convicted  of  any  offence  which^  in  the 
opinion  of  the  Courts  renders  him  unfit  to  serve  on  the  jury; 

(ff)  his  inability  to  understand  the  language  in  which  the 
evidence  is  given,  or,  when  such  evidence  is  interpreted,  the 
language  in  whigh  it  is  interpreted ; 

[A)  any  other  circumstance  which,  in  the  opinion  of  the 
Court,  renders  him  improper  as  a  juror. 

Decision  of     279.  Every  objection  taken  to  a  juror  shall  be  decided  by 

o  jec  on.    ^j^^  Court,  and  such  decision  shall  be  recorded  and  be  final. 

Supply  of       If  the  objection  is  allowed,  the  place  of  such  juror  shall  be 

juror  ^       supplied  by  any  other  juror  attending  in  obedience  to  a 

*^^^*       summons  and  chosen  in  manner  provided  by  section  2j6;  or, 

jection        if  there  is  no  such  other  juror  present,  then  by  any  other 

allowed,      person  present  in  the  Court  whose  name  is  on  the  list  of 

jurors,  or  whom  the  Court  considers  a  proper  person  to  serve 

on  the  jury,  provided  that  no  objection  to  such  juror  or  other 

person  is  taken  under  section  2jS  and  allowed. 

Foreman  280.  When  the  jurors  have  been  chosen,  they  shall  appoint 
one  of  their  number  to  be  foreman. 

The  foreman  shall  preside  in  the  debates  of  the  jury,  deliver 
the  verdict  of  the  jury,  and  ask  any  information  from  the 
Court  that  is  required  by  the  jury  or  any  of  the  jurors. 

If  a  majority  of  the  jury  do  not,  wifchin  such  time  as  the 
Judge  thinks  reasonable,  agree  in  the  appointment  of  a  fore- 
man, he  shall  be  appointed  by  the  Court. 

Swearing        281.  When  the  foreman  has  been  appointed,  the  jurors 
o  jurors,     ^j^^jj  ^  swom  under  the  Indian  Oaths  Act,  1873^. 

Procedure       282.  If,  in  the  course  of  a  trial  by  jury,  at  any  time  before 

ceu^B^to^^  the  return  of  the  verdict,  any  juror,  from  any  sufficient  cause, 

attend,  etc.  is  prevented  from  attending  throughout  the  trial,  or  if  any 

juror  absents  himself,  and  it  is  not  practicable  to  enforce  his 

*  Act  X  of  1873.  The  Bombay  not  be  sworn,  3  Bom.  H.  C,  Cr.  Ca. 
High  Court  had  ruled  that  in  trials  56,  and  see  8  Ben.  563,  per  Jack* 
before  Sessions  Courts  the  jurors  need      son  J. 
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attendance,  or  if  it  appears  that  any  juror  is  unable  to  under-      , 
stand  the  language  in  which  the  evidence  is  given^  or^  when 
such  evidence  is  interpreted^  the  language  in  which  it  is  inter- 
preted^^ a  new  juror  shall  be  added^  or  the  jury  shall   be 
discharged  and  a  new  jury  chosen. 

In  each  of  such  cases  the  trial  shall  commence  anew. 

283.  The  Judge  may  also  discharge  the  jury  whenever  the  Discharge 
prisoner  becomes  incapable  of  remaining  at  the  bar.  of  jury  m 

B.—Choodng  As$es8orB.  S^kS^'.* 

284.  When  the  trial  is  to  be  held  with  the  aid  of  assessors^  Assenon 
two  or  more  shall  be  chosen,  as  the  Judge  thinks  fit,  from  the  ^°^ 

^  ohoaen. 

persons  summoned  to  act  as  such. 

285.  If>  in  the  course  of  a  trial  with  the  aid  of  assessors^  Procedare 
at  any  time  before  the  findings  any  assessor  is,  from  any^^^^ 
sufficient  cause,  prevented  from  attending  throughout  the  trial,  unable  to 
or  absents  himself,  and  it  is  not  practicable  to  enforce  his^    ^  * 
attendance,  the  trial  shall  proceed  with  the  aid  of  the  other 
assessor  or  assessors. 

If  all  the  assessors  are  prevented  from  attending,  or  absent 
themselves,  the  proceedings  shall  be  stayed,  and  a  new  trial 
shall  be  held  with  the  aid  of  fresh  assessors. 

E, — Trial  to  close  of  Cases  for  Prosecution  and  Defence, 

286.  When  the  jurors  or  assessors  have  been  chosen,  the  Opening 
prosecutor  shall  open  his  case  by  reading  from  the  Indian  *^"®  ^®'" 
Penal  Code  or  other  law  the  description  of  the  offence  charged,  tion. 
and  stating  shortly  by  what  evidence  he  expects  to  prove  the 
guilt  of  the  accused. 

The  prosecutor  shall  then  examine  his  witnesses  '.  Ezamina- 

287.  The  examination  of  the  accused  duly  recorded  by  or  ^^^  ^^ 
before  the  committing  Magistrate  shall  be  tendered  by  the  Examina- 
prosecutor  and  read  as  evidence  ^.  *^®^  ?^  *®' 

*  cnsed  be- 

^  This  provision  as  to  language  was  liis  reason  to  the  Court  and  offer  to  ^<i^  Magis- 

inserted  by  the  Select  Committee.  put  the  witness  in  the  box  for  cross-  ^^^' 

'  It  is  not  enough  to  put  in  the  examination,  7  All.  904.  Wbere  there 

depositions  and  allow  the  witnesses  has  been  a  previous  conviction,  see 

to  be  cross-examined  upon  them,  9  sec.  310. 

Mad.  83.    When  the  public  prosecu-  '  before  the  accused  is  called  up 

tor  does  not  call  a  witness  because  he  to  enter  on  his  defence.    It  must  of 

would  not  in  his  (the  prosecutor^s)  course  be  first  proved  that  the  accused 

opinion  speak  the  truth  or  support  was  the  person  who  was  examined 

his  case,  the  prosecutor  should  explain  and  gave  the  deposition,  1 1  Cal.  580.. 
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288.  The  evidence  of  a  witness  dnlj  taken  ^  in  the  presence 
of  the  accused  before  the  committing  Magistrate  maj^  in  the 
discretion  of  the  presiding  Judge  ^,  if  such  witness  is  produced 
and  examined^  be  treated  as  evidence  in  the  case  '. 

289*  When  the  examination  of  the  witnesses  for  the  prosecu- 
tion and  the  examination  (if  any)  of  the  accused  are  concluded, 
the  accused  shall  be  asked  whether  he  means  to  adduce  evidence. 

If  he  says  that  he  does  not,  the  prosecutor  may  sum  up  his 
case ;  and  if  the  Court  considers  that  there  is  no  evidence  that 
the  accused  cotomitted  the  offence,  it  may  then,  in  a  case  tried 
with  the  aid  of  assessors,  record  a  finding,  or,  in  a  case  tried 
by  a  jury,  direct  the  jury  to  return  a  verdict,  of  not  guilty. 

If  the  accused  or  any  one  of  several  accused  says  that  he 
means  to  adduce  evidence  and  the  Court  considers  that  there 
is  no  evidence  that  the  accused  committed  the  offence,  the 
Court  may  then,  in  a  case  tried  with  the  aid  of  assessors, 
record  a  finding,  or,  in  a  case  tried  by  a  jury,  direct  the  jury 
to  return  a  verdict,  of  not  guilty. 

If  the  accused  or  any  one  of  several  accused  says  that  he 
means  to  adduce  evidence,  and  the  Court  considers  that  there 
is  evidence  that  he  committed  the  offence,  or  if,  on  his  saying 
that  he  does  not  mean  to  adduce  evidence,  the  prosecutor^  sums 
up  his  case  and  the  Court  considers  that  there  is  evidence  that 
the  accused  conmiitted  the  offence,  the  Court  shall  call  on  the 
accused  to  enter  on  his  defence. 

290.  The  accused  or  his  pleader  may  then  open  his  case, 
stating  the  facts,  or  law  on  which  he  intends  to  rely,  and 
making  such  comments  as  he  thinks  necessary  on  the  evidence 
for  the  prosecution.     He  may  then  examine  his  witnesses  (if 


^  As  to  the  presumption  that  the 
evidence  was  duly  taken,  see  the 
Evidence  Act,  sec.  8o. 

'  The  exercise  of  this  discretion  by 
a  Sessions  Judge  is  of  course  open  to 
revision  by  the  High  Court  on  appeal, 
II  Bom.  H.  C.  282,  per  West  J. 

'  9  Mad.  85.  This  section  does 
not  enable  a  Court  trying  a  cause  to 
take  a  witnesses  deposition  bodily  from 
the  Magistrate's  record,  and  to  treat 
it  as  evidence  before  itself,  7  All.  863, 
approving  of  Phear  J.*8  remarks  in 


12  Ben.  App.  15.  The  Judge  should 
put  to  the  witnesses  whom  he  pro- 
poses to  contradict  by  their  former 
statements  the  whole  or  such  por- 
tions of  their  depositions  as  he  in- 
tends to  rely  upon  in  his  decision,  so 
as  to  afford  them  an  opportunity  of 
explaining  their  meaning,  or  denying 
that  they  had  made  any  such  state- 
ments, and  so  forth,  7  All.  863-4, 
per  Straight  J. 
*  II  Bom.  H.  C.  102. 


CHAPTEE  XXHL    TRIALS  BEFOBE  HIGH  COUBTS,  ETC.    1 67 

any)  and  after  their  crosg-examination  and  re-examination 
(if  any)  may  sum  np  his  case. 

291.  The  accused  shall  he  allowed  to  examine  any  witness  Bight  of 
not  previously  named  hy  him,  if  such  witness  is  in  attendance;  H!^^ 
hut  he  shall  not,  except  as  provided  in  sections  211  and  231,  nation  and 
he  entitled  of  right  to  have  any  witness  summoned,  other  than  of^^™^ 
the  witnesses  named  in  the  list  delivered  to  the  Magistrate  hy  ^^msm. 
whom  he  was  committed  for  triaP. 

292.  If  the  accused,  or  any  of  the  accused,  has  stated,  Proseon- 
wh^i  asked  under  section  289,  that  he  means  to  adduce  ^fp^^, 
evidence,  the  prosecutor  shall  be  entitled  to  reply^. 

293.  Whenever  the  Court  thinks  that  the  jury  or  assessors  View  by 
should  view  the  place  in  which  the  offence  charged  is  alleged  J^gow  *'' 
to  have  been  committed,  or  any  other  place  in  which  any 

other  transaction  material  to  the  trial  is  allied  to  have 
occurred,  the  Court  shall  make  an  order  to  that  effect,  and  the 
jury  or  assessors  shall  be  conducted  in  a  body,  under  the  care 
of  an  officer  of  the  Court,  to  such  place,  which  shall  be  shown 
to  them  by  a  person  appointed  by  the  Court. 

Such  officer  shall:  not,  except  with  the  permission  of  the 
Court,  suffer  any  other  person  to  speak  to,  or  hold  any  com- 
munication with,  any  of  the  jury  or  assessors,  and,  unless  the 
Court  otherwise  directs,  they  shall,  when  the  view  is  finished, 
be  immediately  conducted  back  into  Court. 

294.  If  a  juror  or  assessor  is  personally  acquainted  with  any  When  juror 
relevant  &ct,  it  is  his  duty  to  inform  the  Judge  that  such  is  the  ^y  ^^. 
case,  whereupon  he  msLj  be  sworn,  examined,  cross-examined  unined. 
and  re-examined  in  the  same  maimer  as  any  other  witness. 

295.  If  a  trial  is  adjourned,  the  jury  or  assessors  shall  Jozy  or  m- 
attend  at  the  adjourned  sitting,  and  at  every  subsequent  i^ttend  at 
sitting,  until  the  conclusion  of  the  trial  *.  adjoiimed 

296.  The  High  Court  may,  from  time  to  time,  make  rules  ^  Locking-up 
as  to  keeping  the  jury  together  during  a  trial  before  such  i^^* 

^  The  Judge  however  m%j,  if  he  Bee.  289  that  he  meant  to  adduce  eyi- 

thinkfl  fit^  permit  the  sammoning  of  denoe  and  on  farther  comideration  did 

witneBses  not  so  named,  8  AU.  668.  not  do  so^  the  Court  should  not  from 

'  In  applying  secg.  289  and  292  the  this  circumstance  make  a  presumption 

construction  most  favourable  to  the  adverse  to  him,  10  Gal.  140. 

prisoner  should  be  adopted,  10  Gal.  '  See  sees.  318  and  332,  infra. 

1024 ;  and  see  14  Gal.  245.    Where  *  See  the  Bombay  Government  Gcbm 

the  accused  stated  when  asked  under  zette,  24th  June  1875,  Part  I.  p.  653. 
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Court  lasting  for  more  than  one  day^  and,  subject  to  such 
rules,  the  presiding  Judge  may  order  whether  and  in  what 
manner  the  jurors  shall  be  kept  together  under  the  charge  of 
an  officer  of  the  Court,  or  whether  they  shall  be  allowed  to 
return  to  their  respective  homes. 

F, — Conclusion  cf  Trial  in  Cases  tried  by  Jury. 
297.  In  cases  tried  by  jury,  when  the  case  for  the  defence 
and  the  prosecutor's  reply  (if  any)  are  concluded,  the  Court 
shall  proceed  to  charge  the  jury,  summing  up  the  evidence  for 
the  prosecution  and  defence^,  and  laying  down  the  law  by 
which  the  jury  are  to  be  g^ded  ^. 


*  The  Judge  should  give  a  full  and 
detailed  statement  of  the  evidence  on 
both  sides;  he  should  point  out  the 
leg^  bearing  of  it,  3  Suth.  Cr.  69; 
and  what  weight  the  jury  ought  to 
attach  to  the  scTeral  parts.  His 
omission  to  do  so,  if  the  accused  is 
thereby  prejudiced,  amounts  to  such 
an  error  in  law  as  would  justify  a 
Court  of  Appeal  in  setting  aside  the 
verdict,  5  Bom.  H.  C,  Cr.  Ca.  85, 
94;  and  see  9  Suth.  Cr.  51.  He 
should  tell  the  jury  what  are  the 
principal  points  in  the  evidence,  and 
how  they  bear  for  or  against  the  pri- 
soner,  6  Suth.  Cr.  72  :  25  Suth.  Cr.  54. 
He  may  warn  them  not  to  disbelieve 
a  mass  of  otherwise  consistent  evi- 
dence because  in  minor  and  imma- 
terial points  the  witnesses  made  dif- 
ferent statements,  i  Suth.  Cr.  17. 
Of  course,  where  there  is  no  legal  evi- 
dence  for  the  prosecution,  the  judge 
should  direct  the  jury  to  acquit,  7 
Suth.  Cr.  39.  If  it  be  necessary  to 
refer  to  a  previous  conviction  of  the 
accused,  he  should  tell  them  to  try 
the  present  case  on  its  own  merits, 
and  warn  them  not  to  allow  the  pre* 
vious  conviction  to  influence  their 
minds,  6  Suth.  Cr.  64,  per  Norman  J. 
He  should  not  give  a  positive  opinion 
as  to  the  guilt  or  innocence  of  the 
prisoner,  as  Native  juries  are  too  apt 
to  follow  it,  without  paying  any  atten- 
tion to  the  facts  of  the  case,  i  Suth. 
Cr.  26,  per  Glover  J. ;  but  see  Suth. 
1864,   Cr.  5,  per  Jackson  J.    Nor 


should  he  tell  the  jury  that  the  pri- 
soner had  previously  been  of  bad 
character,  10  Suth.  Cr.  39.  Nor  should 
he  suggest  that  the  prisoner  be  re- 
conunended  to  mercy,  14  Suth.  Cr.  46. 
Nor  should  he  say  that  a  witness  is 
deserving  of  credit  when  there  is  no  evi- 
dence on  the  subject,  10  Suth.  Cr.  58. 
'  so  far  as  to  make  them  under- 
stand the  law  as  bearing  on  the 
facts,  8  Cal.  75 t,  per  Field  J.  For 
instance,  where  the  prisoner  is 
charged  under  sec.  304  of  the  Penal 
Code,  the  J  udge  should  point  out  the 
distinction  between  the  two  classes  of 
culpable  homicide  mentioned  in  that 
section,  and  direct  them  to  find 
specially  under  which,  if  either,  the 
prisoner  was  guilty,  6  Ben.  Appx. 
86.  So  on  the  trial  of  prisoners  for 
the  offence  of  belonging  to  a  gang  of 
persons  associated  for  the  purpose  of 
habitually  committing  thefts  (Penal 
Code,  sec.  401),  the  Judge  should 
point  out  clearly,  i.  the  necessity  of 
proof  of  association,  and,  2.  the  need 
of  proving  that  that  association  was 
for  the  purpose  of  habitual  theft,  and 
that  habit  is  to  be  proved  by  an 
aggregate  of  acts,  6  Mad.  H.  C.  121. 
So  where  the  evidence  of  an  accom- 
plice is  uncorrdborated,  the  Judge 
should  tell  the  jury  that  it  is  unsafe 
and  contrary  both  to  prudence  and 
practice  to  convict  on  such  evidence, 
6  Bom.  H.  C„  Cr.  Ca.  57 :  see,  too, 
I  Mad.  394:  I  Bom.  475  :  ai  Suth. 
Ci*.  69;  and,  where  the  accomplice 
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298.  In  such  cases^  it  is  the  duty  of  the  Judge —  Duty  of 

(a)  to  decide  all  questions  of  law  arising  in  the  course  of    ^^^' 
the  trials  and  especially  all  questions  as  to  the  relevancy  of  facts 
which  it  is  proposed  to  prove,  and  the  admissibility  of  evi- 
dence^ or  the  propriety  of  questions  asked  by  or  on  behalf  of 

the  parties ;  and,  in  his  discretion,  to  prevent  the  production 
of  inadmissible  evidence,  whether  it  is  or  is  not  objected  to  by 
the  parties ; 

(b)  to  decide  upon  the  meaning  and  construction  of  all 
documents  given  in  evidence  at  the  trial '  ; 

{c)  to  decide  upon  all  matters  of  fact  which  it  may  be 
necessary  to  prove  in  order  to  enable  evidence  of  particular 
matters  to  be  given  ^ ; 

(d)  to  decide  whether  any  question  which  arises  is  for  him- 
self or  for  the  jury,  and  upon  this  point  his  decision  shall  bind 
the  jurors  *. 

The  Judge  may,  if  he  thinks  proper,  in  the  course  of  his 
summing  up,  express  to  the  jury  his  opinion  upon  any  question 
of  fact,  or  upon  any  question  of  mixed  law  and  &ct,  relevant    ' 
to  the  proceeding  *.  tu  ^    .• 

(a)  It  is  proposed  to  prove  a  statement  made  by  a  person  not 
being  a  witness  in  the  case,  on  the  ground  that  circam stances  are 
proved  which  render  evidence  of  such  statement  admissible. 

speaks  as  to  two  or  more  persons  a  Mnfassal  Court  as  if  it  were  the 
having  heen  concerned  in  the  same  chargeofa  Judge  in  an  English  Court 
offence,  that  his  testimony  should  be  of  Assize,  12  Suth.  Cr.  80,  per  Jack- 
confirmed  as  to  all  the  prisoners,  not  son  J. 

only  as  to  the  circumstances  of  the  ^  As  e.  g.  whether  a  communication 

case,  but  also  as  to  the  identity  of  the  is  privileged  or  not,  10  Suth.  Cr.  14. 

prisoners,  3  Bom.  H.  C,  Cr.  Ca.  57.  '  There  is  no  exception  in  case  of  a 

But  the  Judge  should  not  argue  libel  or  a  threatening  letter ;  see  in 

and  dispose  of  leg^  objections  raised  England,  Taylor,  §§  46,  47. 

by  the  prisoner's  counsel,  8  Suth.  Cr.  '  as,  for  instance,  when  the  ques- 

88,  col.  I.    He  should  '  lay  down '  the  tion  is  whether  a  confession  should  be 

law,  but  not  discuss  it.    See  8  Cal.  excluded  on  account  of  some  previous 

739.  threat  or  promise,  Taylor,  §  23. 

As  to  setting  aside  a  verdict  where  ^  See  more  as  to  the  duties  of  a 

the  Judge  has  misdirected  the  jury.  Judge,  2oSuth.  Cr.  4i,perMarkby  J. 

see  sees.  423,  d.  {d),  537.  The  question  '  But  where  the  jury  say  they  are 

for  the  Appellate  Court  to  consider  is  uncertain  as  to  the  section  of  the 

whether  the  tendency  of  the  charge  Penal  Code  applicable  to  the  case  of 

has  been  upon  the  whole  to  give  a  cor-  one  of  the  prisoners,  the  Judge  ought 

rect  or  an  incorrect  direction  to  the  not  to  hand  them  a  copy  of  the  Code 

mind  of  the  jury.    It  would  be  wrong  leaving  them  to  decide  under  what 

to  criticise  the  direction  of  a  Judge  in  section  the  offence  fell;  14  Cal.  164. 
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It  is  for  the  Judge,  and  not  for  the  jury,  to  decide  whether  the 
existence  of  those  circumstances  has  been  proved, 

(6)  It  is  proposed  to  give  Eccondary  evidence  of  a  document  the 
original  of  which  is  alleged  to  have  been  lost  or  destroyed. 

It  is  the  duty  of  the  Judge  to  decide  whether  the  original  has 
been  loet  or  destroyed. 

299.  It  is  the  duty  of  the  jury — 

(a)  to  decide  which  view  of  the  facts  is  tme^  and  then  to 
return  the  verdict  which  under  such  view  ought,  according  to 
the  direction  of  the  Judge,  to  be  returned; 

(b)  to  determine  the  meaning  of  all  technical  terms  (other 
than  terms  of  law)  and  words  used  in  an  unusual  sense  which 
it  may  be  necessary  to  determine,  whether  such  words  occur 
in  documents  or  not  ^ ; 

{c)  to  decide  all  questions  which  according  to  law  are  to  be 
deemed  questions  otlact^; 

(d)  to  decide  whether  general  indefinite  expressions  do  or 

do  not  apply  to  particular  cases,  unless  such  expressions  refer 

to  legal  procedure,  or  unless  their  meaning  is  ascertained  by 

law,  in  either  of  which  cases  it  is  the  duty  of  the  Judge  to 

decide  their  meaning. 

Illustrations. 

(a)  A  is  tried  for  the  murder  of  B. 

It  is  the  duty  of  the  Judge  to  explain  to  the  jury  the  distinction 
between  murder  and  culpable  homicide,  and  to  tell  them  under  what 
views  of  the  facts  A  ought  to  be  convicted  of  murder,  or  of  culpable 
homicide,  or  to  be  acquitted. 

It  is  the  duty  of  the  jury  to  decide  which  view  of  the  fieicts  is  true^ 
and  to  return  a  verdict  in  accordance  with  the  direction  of  the 
Judge,  whether  that  direction  is  right  or  wrong,  and  whether  they 
do  or  do  not  agree  with  it  ^. 

(6)  The  question  is  whether  a  person  entertained  a  reasonable 
belief  on  a  particular  point, — whether  work  was  done  with  reason- 
able skill  or  due  diligence. 

Each  of  these  is  a  question  for  the  jury. 


1  Taylor,  §  45. 

'  e.  g.  whether  a  provocation  was 
grave  and  sudden  enough  to  prevent 
the  offence  from  amounting  to  mur- 
der (Penal  Code,  sec.  300),  11  CaL 
41a.  The  jury  decide  whether  the 
accused  has  been  previously  convicted, 
31  Suth.  Or.  40. 

'  When  the  ezistence  of  a  speciiic 
intention    is    essential  to  the  com- 


mission of  a  crime,  it  is  probable 
(though  the  law  nowhere  says  so)  that 
the  jury,  in  deciding  whether  an 
offender  had  that  intention,  should 
take  into  account  the  fact  that  he  was 
drunk  when  he  did  the  act  which,  if 
coupled  with  that  intention,  would 
constitute  such  crime.  See  Stephen's 
'Digest,  art.  2^ 
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300.  Ill  cases  tried  bj  jury^  after  the  Judge  has  finished  Betire- 
his  charge^  the  jury  may  retire  to  consider  their  verdict.  Soniider. 

Except  with  the  leave  of  the  Courts  no  person  other  than 
a  juror  shall  speak  to^  or  hold  any  communication  with^  any 
member  of  such  jury. 

301.  When  the  jury  have  considered  their  verdict,  the  Delivery  of 
foreman  shall  inform  the  Judge  what  is  their  verdict,  or  what  ^ 

is  the  verdict  of  a  majority. 

302.  If  the  jury  are  not  unanimous,  the  Judge  may  require  Procedare 
them  to  retire  for  further  consideration.    After  such  a  period  Javo!  ^^^ 
as  the  Judge  considers  reasonable,  the  juiy  may  deliver  their 
verdict,  although  they  are  not  unanimous. 

303.  Unless  otherwise  ordered  by  the  Court,  the  jury  shall  Verdict 
return  a  verdict^  on  all  the  charges  on  which  the  accused  is  ^^^^ 
tried,  and  the  Judge  may  ask  them  such  questions  as  are  Question- 
necessary  to  ascertain  what  their  verdict  is*.  "*  i^^' 

Such  questions  and  the  answers  to  them  shall  be  recorded.    Qaestions 

&c  answers 

304.  When  by  accident  or  mistake  a  wrong  verdict  is  recorded, 
delivered,  the  jury  may,  before  or  immediately  after  it  is  re-  ^^^^ 
corded,  amend  the  verdict,  and  it  shall  stand  as  ultimately 
amended. 

305.  When  in  a  case  tried  before  a  High  Court  the  jury  Verdict 
are  unanimous  m  their  opmion,  or  when  as  many  as  six  are  of  court 
one  opinion  and  the  Judge  agrees  with  them,  the  Judge  shall  ^^ea,*o 
give  judgment  in  accordance  with  such  opinion. 

When  in  any  such  case  the  jury  are  satisfied  that  they  will 
not  be  unanimous,  but  six  of  them  are  of  one  opinion,  the 
foreman  shall  so  inform  the  Judge. 

If  the  Judge  disagrees  with  the  majority,  he  shall  at  once  Discharge 
discharge  the  jury.  ti^^r 

If  there  are  not  so  many  as  six  who  agree  in  opinion,  the  <:a"^- 
Judge  shall,  after  the  lapse  of  such  time  as  he  thinks  reasonable, 
discharge  the  jury. 

^  in  any  form  they  tbink  fit,  8  Ben.  majority  and  its  ojnnion,  so  that  he 

557»  5^3*  '^^y  ^"^^  the  opportunity  of  accepting 

'21  Snth.  Or.  i,  and  see  9  CaL  53.  or  refusing  that  opinion  as  a  verdict, 

But  he  should  not  make  minute  in-  according  as  it  coincides  with  his  own 

quiiies  to  learn  the   nature  of  the  opinion  or  not,  10  Gal.  144. 
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Verdict  in  306.  When  in  a  case  tried  before  the  Court  of  Session  the 
Session  Judge  does  not  think  it  necessary  to  express  disagreement 
when  to      with  the  verdict  of  the  jurors  or  with  a  majority  of  the  jurors, 

he  shall  give  judgment  accordingly. 

If  the  accused  is  acquitted,  the  Judge  shall  record  judgment 

of  acquittal.     If  the  accused  is  convicted,  the  Judge  shall  pass 

sentence  on  him  according  to  la*v. 

Procedure       307.  If  iu  any  such  case  the  Sessions  Judge  disagrees  with 

Seroions     ^^^  verdict  of  the  jurors,  or  of  a  majority  of  the  jurors,  on  all 

Judge  dis-  or  any  of  the  charges  on  which  the  accused  has  been  tried,  so 

^ntTver-    Completely  that  he  considers  it  necessary  for  the  ends  of  justice 

^c*'  to  submit  the  case  to  the  High  Court  ^,  he  shall  submit  the 

case  accordingly,  recording  the  grounds  of  his  opinion,  and, 

when  the  verdict  is  one  of  acquittal,  stating  the  offence  which 

he  considers  to  have  been  committed. 

Whenever  the  Judge  submits  a  case  under  this  section,  he 
shall  not  record  judgment  of  acquittal  or  of  conviction  on  any 
of  the  charges  on  which  the  accused  has  been  tried,  but  he  may 
either  remand  the  accused  to  custody  or  admit  him  to  bail. 

In  dealing  with  the  case  so  submitted  the  High  Court  may 
exercise  any  of  the  powers  which  it  may  exercise  on  an  appeaP ; 
but  it  may  acquit  or  convict  the  accused  of  any  offence  of 
which  the  jury  could  have  convicted  him  upon  the  charge 
framed  and  placed  before  it ;  and,  if  it  convicts  him,  may  pass 
such  sentence  as  might  have  been  passed  by  the  Court  of 
Session^. 

6. — Re-trial  of  Accused  after  Discharge  of  Jury. 

Ke-trial  of  308.  Whenever  the  jury  is  discharged,  the  accused  shall  be 
after  dis-  detained  in  custody  or  on  bail  (as  the  case  may  be),  and  shall 
charge  of    te  tried  by  another  jury,  unless  the  Judge  considers  that  he 

jury. 

^  2  Bom.  526,527.  spending  clause  of  Act  X  of  1872. 

^  II  Ben.  19.  It  may,  for  example.  Nevertheless,  the  High  Court  should 

send  for  additionld  evidence  and  deal  not  set  aside  the  verdict  of  a  jury 

with  the  case  generally;    see  chap.  unless  it  be  perverse  and  patently 

zxxi.  wrong,  or  may  have  been  induced  by 

^  This  casts  the  functions  both  of  an  error  of  ike  Judge,  ibid.     See  9 

the  Judge  and  the  jury  on  the  High  Cal.  53  :  11  Cal.  85  :  10  Bom.  497. 
Court,    and    thus    differentiates    its  That  a  trial   is   not    'concluded* 

position  very  widely  from  that  of  the  until    judgment    and    sentence    are 

superior  Courts  in  England,  i  Bom.  passed,  see  9  All.  424,  and  L.  B.,  9 

12,   13,  per  West  J.,  on  the  corre-  Q.  B.  350. 
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should  not  be  re-tried,  in  which  case  the  Judge  shall  make  an 
entry  to  that  effect  on  the  chaige,  and  such  entry  shall  operate 
as  an  acquittal. 

H, — Conclusion  of  Trial  in  Cases  tried  with  Assessors, 

309.  When,  in  a  case  tried  with  the  aid  of  assessors,  Delivery 
the  case  for  the  defence  and  the  prosecutor's  reply  (if  any)  l^^^^^' 
are  concluded,  the  Court  may  sum  up  the  evidence  for  the  Mteston. 
prosecution  and  defence^,  and  shall  then  require  each^  of 
the  assessors  to  state  his  opinion  orally,  and  shall  record  such 
opinion^. 

The  Judge  shall  then  ^  give  judgment ;  but  in  doing  so  shall  Jadgment. 
not  be  bound  to  conform  to  the  opinions  of  the  assessors. 

If  the  accused  is  convicted,  the  Judge  shall  pass  sentence 
on  him  according  to  law. 


/. — Procedure  in  Case  of  previous  Conviction. 

310.  In  the  case  of  a  trial  by  jury  or  with  the  aid  of  asses-  Procedur© 
sors,  where  the  accused  is  charged  with  an  offence  committed  ^^]^ 
after  a  previous  conviction  for  any  offence,  the  procedure  laid  opnvic- 

tion. 


'  7  Ben.  63.  The  object  of  this  pro- 
vision is  to  enable  the  Sessions  Judge 
in  long  or  intricate  cases  to  place  the 
evidence  in  an  intelligible  form  so  as 
to  assist  the  assessors  in  arriving  at  a 
reasonable  oondnsion,  9  Cal.  876.  Al- 
though there  was  and  is  no  provision 
requiring  the  Judge  to  charge  the 
assessors  or  lay  down  the  law,  the  High 
Court  of  Madras  (4  Mad.  H.  C,  Ru- 
lings, vii)  thought  that,  in  oases  turn- 
ing on  the  evidence  of  an  accomplice, 
the  Judge  should  inform  the  assessors, 
first,  that  there  is  no  rule  of  law  pro- 
hibiting the  conviction  of  an  offender 
upon  the  uncorroborated  evidence  of 
an  accomplice ;  secondly,  that,  as  a 
general  rule,  it  is  considered  unsafe 
to  convict  upon  such  evidence ;  and, 
thirdly,  to  point  at  any  circumstances 
in  the  particular  case  which,  in  the 
opinion  of  the  Judge,  afford  a  suffi- 
cient reason  for  relying  upon  the 
evidence  in  that  case.  So  in  capital 
cases,  the  Judge  should  explain  the 


difference  between  culpable  homicide 
and  murder,  3  Suth.  Cr.  18.  So 
where  the  prisoner  pleads  not  guilty, 
and  the  Public  Prosecutor  does  not 
offer  evidence  in  support  of  the 
charge,  the  Judge  ought  to  instruct 
the  assessors  that  they  are  bound 
to  find  the  prisoner  not  guilty,  4 
Mad.  H.  C,  Rulings,  xzzix.  And  he 
should  call  their  attention  to  gross 
discrepancies  and  impossible  mis- 
statements made  by  witnesses,  if  the 
assessors  failed  to  notice  them,  5 
Suth.  Cr.  70,  71,  col.  I. 

'  The  Court  should  not  receive  the 
opinion  of  all  the  assessors  combined, 
as  delivered  through  one  of  them. 

*  He  must  record  the  grounds  of 
each  assessor's  opinions,  3  Suth.  Cr.  6, 
whether  the  prisoner  is  acquitted  or 
convicted.  Secua  7  Bom.  H.  C,  Cr. 
Ca.  82  (1870). 

^  Not  necessarily  at  once ;  see  sec. 
366,  infra. 


174  THE   CODE   Of   CBIMIKAL  PEOCEDUBE. 

down  in  sections  271^  286, 305, 306  and  309  shall  be  modified 
as  follows : — 

(a)  The  part  of  the  charge  stating  the  preyious  conviction 
shall  not  be  read  out  in  Courts  nor  shall  the  accused  be  asked 
whether  he  has  been  previously  convicted  as  alleged  in  the 
charge^  unless  and  until  he  has  either  pleaded  guilty  to^  or 
been  convicted  of^  the  subsequent  offence. 

{If)  If  he  pleads  guilty  to^  or  is  convicted  of^  the  subsequent 
offence^  he  shall  then  be  asked  whether  he  has  been  previously 
convicted  as  alleged  in  the  charge. 

(c)  If  he  answers  that  he  has  been  so  previously  convicted 
the  Judge  may  proceed  to  pai^  sentence  on  him  accordingly ; 
but^  if  he  denies  that  he  has  been  so  previously  convicted,  or 
refuses  to^  or  does  not,  answer  such  question,  the  jury  or  the 
Court  and  the  assessors  (as  the  case  may  be)  shall  then  inquire 
concerning  such  previous  conviction,  and  in  such  case  (where 
the  trial  is  by  jury)  it  shall  not  be  necessary  to  swear  the 
jurors  again  ^. 

J, — List  of  Jurors  for  High  Courts  and  summoning  Jurors 

for  thai  Court. 

Jurors'  311.  In  each  Presidency-town,  the  jurors'  book  for  the 

year  current  when  this  Code  comes  into  force  shall  be  taken 
as  containing  a  correct  list  of  persons  liable  to  serve  as  jurors 
under  this  chapter. 
Exemption  Thosc  persons  whose  names  are  entered  in  the  jurors'  book 
jurorar  ^®  being  liable  to  serve  on  special  juries  only  shall  be  deemed 
to  be  persons  privileged  and  liable  to  serve  only  as  special 
jurors  under  this  chapter  during  the  year  for  which  the  said 
list  has  been  prepared. 

Number  of      312.  The  names  of  not  more  than  four*  hundred  persons 
jSorg.        shall  at  any  one  time  be  entered  in  the  special  jurors'  list. 

Lists  of  313.  The  Clerk  of  the  Crown  shall,  before  the  first  day  of 

an™Tpe!^      April  in  each  year,  and  subject  to  such  rules  as  the  High 
cial  jurors.  Court  from  time  to  time  prescribes  ^,  prepare — 

^  Cf.  6  &  7  Will.  IV,  c.  Ill  (Arch-  *  Act  V  of  1887,  sec.  2. 

bold,  p.  1030),  by  which  this  section  '  See  Fwt  St  George  Gazette,  Sup* 

-was  suggested.  plement,  25th  April,  1876. 
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(a)  a  list  of  all  persons  liable  to  serve  as  common  jurors ;  and 

(b)  a  list  of  persons  liable  to  serve  as  special  jurors  only. 

B.^;ard  sbsll  be  had,  in  the  preparation  of  the  latter  list,  to 
the  property,  character  and  education  oE  the  persons  whose 
names  are  entered  therein. 

No  person  shall  be  entitled  to  have  his  name  entered  in  the 
special  jurors^  list  merely  because  he  may  have  been  entered  in 
the  special  jurors'  list  for  a  previous  year. 

The  Governor  General  in  Coimcil  in  the  case  of  the  High 
Court  at  Calcutta,  and,  in  the  case  of  other  High  Courts,  the 
Local  Government,  may  exempt  any  salaried  officer  of  Govern- 
ment from  serving  as  a  juror. 

The  Clerk  of  the  Crown  shall,  subject  to  such  rules  as  Bifcretion 
aforesaid,  have  full  discretion  to  prepare  the  said  lists  as  seems     ^  ^^ 


to  him  to  be  proper,  and  there  shall  be  no  appeal  from,  or 
review  of,  his  decision. 


prepftring 


314.  Prelimioary  lists  of  persons  liable  to  serve  as  common  Pnblica- 
jurors  and  as  special  jurors,  respectively,  signed  by  the  Clerk  of  ^^^  p^.^. 
the  Crown,  shall  be  published  once  in  the  local  official  Gazette  limin»ry 
before  the  fifteenth  day  of  April  next  after  their  preparation.   y\g^ 

Revised  lists  of  persons  liable  to  serve  as  common  jurors 
and  special  jurors,  respectively,  signed  as  aforesaid,  shall  be 
published  once  in  the  local  official  Grazette  before  the  first  day 
of  May  next  after  their  preparation. 

Copies  of  the  said  lists  shall  be  affixed  to  some  conspicuous 
part  of  the  Court-house. 

315.  Out  of  the  persons  named  in  the  revised  lists  aforesaid,  Namber 
there  shall  be  summoned  for  each  sessions  in  each  Presidency-  be  snm^^ 
town  at  least  twenty-seven  of  those  who  are  liable  to  serve  ^^^f^  ^ 
on  special  juries,  and  fifty-four  of  those  who  are  liable  to  serve  dency- 

•      •  town. 

on  common  juries.  ^ 

No  person  shall  be  so  summoned  more  than  once  in  six 

months  unless  the  number  cannot  be  made  up  without  him. 

If,  during  the  continuance  of  any  sessions,  it  appears  that  Snpple- 

the  number  of  persons  so  summoned  is  not  sufficient,  such  "^^^s^ 

number  as  may  be  necessary  of  other  persons  liable  to  serve  as 

aforesaid  shall  be  summoned  for  such  sessions. 
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Summon-        316.  Whenever  a  High  Court  has  given  notice  of  its  in- 

outsidrthe  te^^tion  to  hold  sittings  at  any  place  outside  the  Presidency- 

PreBi-        towns  for  the  exercise  of  its  original  criminal  jurisdiction,  the 

towns.        Court  of  Session  at  such  place  shall,  subject  to  any  direction 

which  may  be  given  by  the  High  Court,  summon  a  sufficient 

number  of  jurors  from  its  own  list,  in  the  manner  hereinafter 

prescribed  for  summoning  jurors  to  the  Court  of  Session. 

MUitary  317.  In  addition  to  the  persons  so  summoned  as  jurors, 
juro  8.  ^j^^  ^^.^  Court  of  Session  shall,  if  it  thinks  needful,  after 
communication  with  the  Commanding  Officer,  cause  to  be  sum- 
moned  such  number  of  Commissioned  and  Non-commissioned 
officers  in  Her  Majesty's  Army  resident  within  ten  miles  of 
its  place  of  sitting,  as  the  Court  considers  to  be  necessary  to 
make  up  the  juries  required  for  the  trial  of  persons  charged 
with  offences  before  the  High  Court  as  aforesaid. 

All  officers  so  summoned  shall  be  liable  to  serve  on  such 
juries  notwithstanding  anything  contained  in  this  Code ;  but 
no  such  officer  shall  be  summoned  whom  his  Commanding 
Officer  desires  to  have  excused  on  the  groimd  of  urgent 
military  duty,  or  for  any  other  special  military  reason. 

Failure  of  318.  Any  person  sunmioned  under  section  315,  section  316 
attend.  ^  or  section  317,  who  without  lawful  excuse  fails  to  attend  as 
required  by  the  summons,  or  who,  having  attended,  departs 
without  having  obtained  the  permission  of  the  Judge,  or  fails 
to  attend  after  an  adjournment  of  the  Court  after  being 
ordered  to  attend,  shall  be  deemed  guilty  of  a  contempt  and 
be  liable  by  order  of  the  Judge  to  such  fine  as  he  thinks  fit ; 
and,  in  default  of  payment  of  such  fine,  to  imprisonment  in 
the  civil  jail  until  the  fine  is  paid. 

JT. — List  of  Jurors  and  Assessors  for  Court  of  Session^  and 
summoning  Jurors  and  Assessors  for  that  Court, 

Liability  to      319.  All  male  persons  between  the  ages  of  twenty-one  and 
jurors^r     sixty  shall,  except  or  next  hereinafter  mentioned,  be  liable  to 
assessors,     serve  as  jurors  or  assessors  at  any  trial  held  within  the  District 
in  which  they  reside. 

Exemp-  320.  The  following  persons  are  exempt  from  liability  to 

^^'         serve  as  jurors  or  assessors,  namely : —  ^ 
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(a)  officers  in  civil  employ  superior  in  rank  to  a  District 
Mag^rate; 
(6)  Judges; 

(c)  Commissioners  and  Collectors  of  Revenue  or  Customs ; 

(d)  Persons  engaged  in  the  preventive  service  in  the  Cus- 
toms Department; 

(e)  Persons  engaged  in  the  collection  of  the  revenue  whom 
the  Collector  thinks  fit  to  exempt  on  the  ground  of  official 
duty; 

(/)  Persons  actually  officiating  as  priests  or  ministers  of 
their  respective  religions ; 

(^)  Persons  in  Her  Majesty's  Army^  except  when,  by  any 
law  in  force  for  the  time  being,  they  are  specially  made  liable 
to  serve  as  jurors  or  assessors; 

{A)  Surgeons  and  others  who  openly  and  constantly  practise 
the  medical  profession ; 

(J)  Persons  employed  in  the  Post-office  and  Tel^raph  De- 
partments ; 

(J)  Persons  exempted  from  personal  appearance  in  Court 
under  the  provisions  of  the  Code  of  Civil  Procedure,  sections 
640  and  64T. 

(k)  Other  persons  exempted  by  the  Local  Government  from 
liability  to  serve  as  jurors  or  assessors^. 

32L  The  Sessions  Judge,  and  the  Collector  of  the  District  Lirt  of 
or  such  other  officer  as  the  Local  Government  appoints  in  this  i^^tf*^ 
behalf^,  shall  prepare  and  make  out  in  alphabetical  order  a  list 
of  persons  liable  to  serve  as  jurors  or  assessors  and  qualified 
in  the  judgment  of  the  Sessions  Judge  and  Collector  or  other 
officer  as  aforesaid  to  serve  as  such,  and  not  likely  to  be  suc- 
cessfully objected  to  under  section  278,  clauses  (6)  to  (A),  both 
inclusive. 

The  list  shall  contain  the  name,  place  of  abode  and  quality 
or  business  of  every  such  person;  and  if  the  person  is  an 
European  or  an  American,  the  list  shall  mention  the  race  to 
which  he  belongs. 

322.  Copies  of  such  list  shall  be  stuck  up  in  the  office  PaUi- 
of  the  Collector  or  other  officer  as  aforesaid,  and  in  the  Court-  ^^^  ®^ 

*  See  notifications  in  Macphenon's  Lists,  1884,  pp.  126,  137,  551. 

•  Ibid.  p.  552. 

VOL.  II.  N 
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houses  of  the  District  Magistrate  and  of  the  District  Courts 
and  in  some  conspicuous  place  in  the  town  or  towns  in  or  near 
which  the  persons  named  in  the  list  reside. 

Objections  328.  To  every  such  copy  shall  be  subjoined  a  notice  stating 
that  objections  to  the  list  will  be  heard  and  determined  by  the 
Sessions  Judge  and  Collector  or  other  officer  as  aforesaid^  at 
the  Sessions  Court-house^  and  at  a  time  to  be  mentioned  in 
the  notice. 

Beyinon  of  324*  For  the  hearing  of  such  objections^  the  Sessions  Judge 
^  shall  sit  with  the  Collector  or  other  officer  as  aforesaid^  and 

shall^  at  the  time  and  place  mentioned  in  the  notice^  revise  the 
list  and  hear  the  objections  (if  any)  of  persons  interested  in  the 
amendment  thereof^  and  shall  strike  out  the  name  of  any 
person  not  suitable  in  their  judgment  to  serve  as  a  juror  or  as 
an  assessor^  or  who  may  establish  his  right  to  any  exemption 
from  service  given  by  section  320,  and  insert  the  name  of  any 
person  omitted  from  the  Hst  whom  they  deem  qualified  for 
such  service. 

In  the  event  of  a  difference  of  opinion  between  the  Sessions 
Judge  and  the  Collector  or  other  officer  as  af  oresaid^  the  name 
of  the  proposed  juror  or  assessor  shall  be  omitted  from  the  list. 

A  copy  of  the  revised  list  shall  be  signed  by  the  Sessions 
Judge  and  Collector  or  other  officer  as  aforesaid  and  sent  to 
the  Court  of  Session. 

Any  order  of  the  Sessions  Judge  and  Collector  or  other 
officer  as  aforesaid  in  preparing  and  revising  the  list  shall  be 
final. 

Any  exemption  not  claimed  under  this  section  shall  be 
deemed  to  be  waived  until  the  list  is  next  revised. 

Annual  325*  The  list  SO  prepared  and  revised  shall  be  again  revised 

revision  of 

U34  once  m  every  year. 

The  list  so  revised  shall  be  deemed  a  new  list,  and  shall  be 
subject  to  all  the  rules  hereinbefore  contained  as  to  the  list 
originally  prepared. 

Difltrict  326.  The  Sessions  Judge   shall  ordinarily,  three  days  at 

to^mmon  l^^ist  before  the  day  which  he  may  from  time  to  time  fix  for 
jurors  and  holding  the  sessions,  send  a  letter  to   the   District   Magis- 

assessors. 
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trate  ^  requesting  him  to  summon  as  many  persons  named  in 
the  said  revised  list  as  seem  to  the  Sessions  Judge  to  be 
needed  for  trials  by  jury  and  trials  with  the  aid  of  assessors  at 
the  said  sessions^  the  number  to  be  summoned  not  being  less 
than  double  the  number  required  for  any  such  trial. 

The  names  of  the  persons  to  be  summoned  shall  be  drawn 
by  lot  in  open  Courts  excluding  those  on  the  revised  list  who 
have  served  within  six  months^  unless  the  number  cannot  be 
made  up  without  them ;  and  the  names  so  drawn  shall  be 
specified  in  the  said  letter. 

327.  The  Court  of  Session  may  direct  jurors  or  assessors  Power  to 
to  be  summoned  at  other  periods  than  the  period  specified  in  J^^^  get 
section  326^  when  the  number  of  trials  before  the  Court  renders  of  jurors  or 
the  attendance  of  one  set  of  jurors  or  assessors  for  a  whole 
session  oppressive,  or  whenever  for  other  reasons  such  direction 

is  found  to  be  necessary.  • 

328.  Every  summons^  to  a  juror  or  assessor  shall 4)6  in  Form  and 
writing,    and    shall    require  his  attendance   as  a  juror  orJ^^*j^^ 
assessor,  as  the  case  may  be,  at  a  time  and  place  to  be  therein 
specified. 

329.  Where  any  person  summoned  to  serve  as  a  juror  or  When  Go« 
assessor  is  in  the  service  of  Government  or  of  a  Railway  Com-  ^^^^JJ^i^y 
pa&y,  the  Court  to  serve  in  which  he  is  so  simmioned  may  Bervant 
excuse  his  attendance  if  it  appears,  on  the  representation  of  ^^. 
the  head  of  the  office  in  which  he  is  employed,  that  he  cannot 

serve  as  a  juror  or  assessor,  as  the  case  may  be,  without  in- 
convenience to  the  public. 

330.  The  Court  of   Session  may,   for  reasonable  cause,  Ezciuing 
excuse  any  juror  or  assessor  from  attendance  at  any  particular  *f^^or  „ 

session.  asBoseor. 

331*  At  each  session,  the  said  Court  shall  cause  to  be  made  list  of 
a  list  of  the  names  of  those  who  have  attended  as  jurors  and  2|]2J[^on 
assessors  at  such  sessions.  attending. 

Such  list  shall  be  kept  with  the  list  of  the  jurors  and 
assessors  as  revised  under  section  324. 

A  reference  shall  be  made  in  the  margin  of  the  said  revised 

*  See  form  of  precept,  Sched.V.  No.  33.         *  See  form,  Sched.  V.  No.  33. 
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Power 
to  direct 
tender  of 
pardon. 


Commit* 
ment  of 
person  to 
whom  par- 
don has 
been  ten* 
dered. 


Every  person  accepting  a  tender  under  tKiB  section  sliall  be 
examined  as  a  witness  in  the  case. 

Such  person^  if  not  on  bail^  shall  be  detained  in  custody 
until  the  termination  of  the  trial  by  the  Court  of  Session  or 
High  Courts  as  the  case  may  be. 

Every  Magistrate^  other  than  a  Presidency  Magistrate, 
who  tenders  a  pardon  under  this  section,  shall  record  his 
reasons  for  so  doing;  and  when  any  Magistrate  has  made 
such  tender  and  examined  the  person  to  whom  it  has  been 
made,  he  shall  not  try  the  case  himself,  although  the  offence 
which  the  accused  appears  to  have  committed  may  be  triaHle 
by  such  Magistrate. 

338.  At  any  time  after  commitment,  but  before  judg- 
ment is  passed,  the  Court  to  which  the  commitment  is 
made  may,  with  the  view  of  obtaining  on  the  trial  the 
evidence  of  any  person  supposed  to  have  been  directly  or 
indirectly  concerned  in,  or  privy  to,  any  such  offence^, 
tender,  or  order  the  committing  Magistrate  or  the  District 
Magistrate  to  tender,  a  pardon  on  the  same  condition  to  such 
person. 

389.  Where  a  pardon  has  been  tendered  under  section  337 
or  section  338,  and  any  person  who  has  accepted  such  tender 
has,  either  by  wilfully  concealing  anything  essential  or  by 
giving  false  evidence,  not  complied  with  the  condition  on  which 
the  tender  was  made,  he  may  be  tried  for  the  offence  in  respect 
of  which  the  pardon  was  so  tendered,  or  for  any  other  offence 
of  which  he  appears  to  have  been  guilty  in  connection  with 
the  same  matter  ^. 

The  statement  made  by  a  person  who  has  accepted  a 
tender  of  pardon  may  be  given  in  evidence  against  him  when 
the  pardon  has  been  withdrawn  under  this  section. 

No  prosecution  for  the  offence  of  giving  false  evidence  in 


^  These  words  merely  exclude  the 
case  of  a  man  who  has  actually  been 
oonyicted  of  the  offence^  not  the  case 
of  a  man  who,  though  admitted  to  be 
a  party  to  the  offence,  is  unoonyicted, 
7  All.  165.    But  the  offence  must  be 


'  triable  exdusiTely  by  the  Court  of 
Session  or  High  Court ' :  see  sec.  337 
and  10  Cal.  936. 

^  The  pardon  may  be  withdrawn 
at  any  time,  8  Cal.  560. 
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respect  of  such  statement  shall  be  entertained  without  the 
sanction  of  the  High  Court  *. 

340.  Every  person  accused  before  any  Criminal  Court  may  Right  of 
of  right  be  defended  by  a  pleader «.  J^^  ^ 

fended. 

341.  If  the  accused^  though  not  insane  ^,  cannot  be  made  Procedure 
to  understand  the  proceedings*,  the  Court  may  proceed  with  ^^^Jj^' 
the  inquiry  or  trial ;  and,  in  the  case  of  a  Court  other  than  a  not  under- 
High  Court,  if  such  inquiry  results  in  a  commitment,  or  if  '^^  P'^ 
such  trial  results  in  a  conviction,  the  proceedings  shall  be  for- 
warded to  the  High  Court  with  a  report  of  the  circumstances  ^ 

of  the  case,  and  the  High  Court  shall  pass  thereon  such  order 
as  it  thinks  fit. 

342.  For  the  purpose  of  enabling  the  accused  to  explain  Power  to 
any  circumstances  appearing  in  the  evidence  against  him  •,  *JJ^* 
the  Court  may,  at  any  stage  of  any  inquiry  or  triaF,  without  cuaed. 
previously  warning  the  accused,  put  such  questions  to  him  as 

the  Court  considers  necessary,  and  shall,  for  the  purpose  afore- 
said, question  him  generally  on  the  case  after  the  witnesses 
for  the  prosecution  have  been  examined,  and  before  he  is 
ca,lled  on  for  his  defence. 

The  accused  shall  not  render  himself  liable  to  punishment 
by  refusing  to  answer  such  questions,  or  by  giving  false 
answers  to  them ;  but  the  Court  and  the  jury  (if  any)  may 
draw  such  inference  from  such  refusal  or  answers  as  it  thinks 
just. 

The  answers   g^ven  by  the  accused   may  be  taken   into 


^  As  to  the  admissibility  of  a  depo- 
sition by  a  person  to  whom  a  pardon 
has  been  tendered  which  is  subse- 
quently revoked,  see  1 1  Cal.  580. 

'  Sec.  4,  d.  (»),  supra.  This  sec- 
tion does  not  apply  when  the  Court 
is  exercising  its  powers  of  revision; 
see  sec.  440,  infra. 

'  When  he  is  insane  see  chap. 
xxxIy,  infra. 

^  As,  for  instance,  when  he  is  deaf 
and  dumb ;  see  22  Suth.  Or.  35,  73. 

^  Before  reporting  the  circumstances 
the  Court  must  finish  the  inquiry  or 
trial. 


*  and  only  for  this  purpose,  i 
Mad.  H.  C.  199:  6  Cal.  279.  The 
Court  must  not  cross-examine  the 
accused,  6  Cal.  102  :  10  Cal.  143.  See 
supra,  p.  20.  But  see  5  All.  253.  The 
Court  should  not  put  questions  to  the 
prisoner  during  his  trial  with  a  view 
to  supplement  the  evidence  for  the 
prosecution,  3  Bom.  H.  C.,Cr.  Ca.  51. 
As  to  examining  one  of  two  accused 
persons  in  the  absence  of  his  feUow- 
prisoner,  see  6  Bom.  124 :  7  Cal.  65. 

^  after  evidence  is  recorded  against 
him,  9  Mad.  224. 
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consideration  in  such  inquiry  or  trials  and  put  in  evidence  for 
or  against  him  in  any  other  inquiry  into^  or  trial  f  or^  any 
other  offence  which  such  answers  may  tend  to  show  he  has 
committed. 

No  oath  shall  be  administered  to  the  accused. 

Koinfln-        348.   Except  as  provided  in  sections  337  and  338^  no 
wed  to  in-  ii^fl^^^cc,  by  means  of  any  promise  or  threat  or  otherwise, 
duce  diB-     gliall  be  used  to  an  accused  person  to  induce  him  to  disclose  or 
withhold  any  matter  within  his  knowledge*. 

Power  to  344*  If,  from  the  absence  of  a  witness*  or  any  other 
oradjoum  i^e^sonable  cause *,  it  becomes  necessary  or  advisable  to  post- 
proceed-  pone  the  commencement  of,  or  adjourn,  any  inquiry  or  trial, 
^^'  the  Court  may,  by  order  in  writing,  stating  the  reasons  there- 

for^, from  time  to  time  postpone  or  adjourn  the  same  on  such 
terms  as  it  thinks  fit,  for  such  time  as  it  considers  reasonable, 
and  may  by  a  warrant  remand  the  accused  if  in  custody  ^ : 
Remand.  Provided  that  no  Magistrate  shall  remand  an  accused 
person  to  custody  under  this  section  for  a  term  exceeding 
fifteen  days  at  a  time. 

Every  order  made  under  this  section  by  a  Court  other  than 
a  High  Court  shall  be  in  writing  signed  by  the  presiding 
Judge  or  Magistrate. 
Rea«onable  Explanation. — If  sufiicient  evidence  has  been  obtained  to 
remand.  TBAse  a  suspicion  that  the  accused  may  have  committed  an 
offence,  and  it  appears  likely  that  further  evidence  may  be 
obtained  by  a  remand,  this  is  a  reasonable  cause  for  a  remand. 

Compound-     345.  The  offences  punishable  under  the  sections  of  the 
fences'        Indian  Penal  Code  described  in  the  first  two  columns  of  the 
Table  next  following  may  be  compounded  by  the  persons 
mentioned  in  the  third  column  of  that  Table : — 

^  And  see  the  Evidence  Act,  sees.  see  9  Ben.  354,  362,  per  Couch  C.J. 

34-29.  *  6  Mad.  63. 

^  16  Suth.  Gr.  21.  ^6  Mad.  69.    As  to  releasing  him 

'  That  the  Court  is  not  at  liberty  on  bail,  see  infra,  sec.  496. 

arbitrarily  to  postpone  or  adjourn. 
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^ 


Offence, 


Uttering  words,  etc.,  with  deliber- 
ate intent  to  wonnd  the  reli- 
gions feelings  of  U17  person. 

Causing  hart  

Wrongfollj  restraining  or  con- 
fining any  person. 

Assault  or  use  of  criminal  force  . . . 


Unlawful  compulsory  labour 

Mischief,  when  the  only  loss  or 
damage  caused  is  loss  or  damage 
to  a  private  person. 

Criminal  trespass 

House-trespass       

Criminal  breach  of  contract  of 
service. 

Adultery 

Enticing  or  taking  away  or  de- 
taining with  a  criminal  intent 
a  married  woman  

Defamation 

Printing  or  engraving  matter 
knowing  it  to  be  defamatory  ... 

Sale  of  printed  or  engraved  sub- 
stance containing  defamatory 
matter,  knowing  it  to  contain 
such  matter        

Insult  intended  to  provoke  a 
breach  of  the  peace. 

Criminal  intimidation,  except 
when  the  offence  is  punishable 
with  imprisonment  for  seven 
years. 


Sections  of 

Indian  Penal 

Code  Ofplu 

cable. 


398 

333*  334 

341.  34a 

353,  355i  358 

374 
436,  427 

447} 
448) 

490»  491.  49a 


497 


I 


498 
501 


50a  ^^ 
504 

506 


Person  hy  whom 

offhnce  may  he 

compounded. 


The  person  whose  reli- 
gious feelings  are  in- 
tended to  be  wounded. 

The  person  to  whom  the 
hurt  is  caused. 

The  person  restrained  or 
confined. 

The  person  assaulted  or 
to  whom  criminal  force 
is  used. 

The  person  compelled  to 
labour. 

The  person  to  whom  the 
loss  or  damage  is 
caused. 

The  person  in  possession 
of  the  property  tres- 
passed upon. 

The  penon  with  whom 
the  offender  has  con- 
tracted. 


The  husband  of  the  wo- 
man ^ 


The  person  defamed. 


The  person  insulted. 
The  person  intimidated. 


The  offence  of  voluntarily  causing  hurt^  voluntarily  causing 
grievous  hurt  2,  causing  hurt  by  an  act  which  endangers  life, 
or  causing  grievous  hurt  by  an  act  which  endangers  life, 

>  5  Bom.  H.  C,  Cr.  Ca.  37.  pounding  this  offence,  see  I   Bom. 

'  For  the  previous  law  as  to  com-      147. 
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punisliable  under  section  324,  section  335,  section  337,  or 
section  338  of  the  Indian  Penal  Code^  niay^  with  the  permission 
of  the  Court  ^  before  which  any  prosecution  for  such  offence  is 
pending^  be  compounded  by  the  person  to  whom  the  hurt  has 
been  caused. 

When  any  offence  is  compoundable  under  this  section^  the 
abetment  of  such  offence  or  an  attempt  to  commit  such  offence 
(when  such  attempt  is  itself  an  offence)  may  be  compounded 
in  like  manner. 

When  the  person  who  would  otherwise  be  competent  to 
compound  an  offence  under  this  section  is  a  minor,  an  idiot 
or  a  lunatic,  any  person  competent  to  contract  on  his  behalf 
may  compound  such  offence. 

The  composition  of  an  offence  under  this  section  shall  have 
the  effect  of  an  acquittal  of  the  accused. 

No  offence  not  mentioned  in  this  section  shall  be  com- 
poimded  ^. 

Frocedare       346*  Iff  in  the  coursc  of  an  inquiry  or  a  trial  before  a 

^al  M^Sfl-  Magistrate  in  any  district  outside  the  Presidency-towns,  the 

trate  in      evidence  appears  to  him  to  warrant  a  presumption  that  the 

he  cannot    case  is  One  which  should  be  tried  or  committed  for  trial  by 

dispoae  of.  gQu^g  other  Magistrate  in  such  district,  he  shall  stay  proceedings 

and  submit  the  case,  with  a  brief  report  explaining  its  nature, 

to  any  Magistrate  to  whom  he  is  subordinate,  or  to  such  other 

Magistrate,  having  jurisdiction  ^,  as  the  District  Magistrate 

directs. 

The  Magistrate  to  whom  the  case  is  submitted  may,  if  so 
empowered,  either  try  the  case  himself^,  or  refer  it  to  any 
Magistrate  subordinate  to  him  having  jurisdiction,  or  commit 
the  accused  for  trial. 

Procedure  847«  If  in  any  inquiry  before  a  Magistrate,  or  in  any 
when  after  ^.^^j  before  a  Magistrate  before  signing  judgment,  it  appears 
ment  of  to  him  at  any  stage  of  the  proceedings  that  the  case  is  one 
or^rial       which  ought  to  be  tried  by  the  Court  of  Session  or  High 


^  This  will  prevent  the  stippreBsion 
of  prosecntions  for  the  offences  speci- 
fied in  this  paragraph  when  the  pub- 
lic is  deeply  interested  in  the  punish- 
ment  of  the  offender. 


'  4  Mad.  327. 

'  He  should  hear  all  the  evidence 
ip  the  case  before  deciding  it,  just  as  if 
no  proceedings  had  been  taken  by  the 
submitting  Magistrate,  i4Suth.  Or.  3. 
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Courts  and  if  he  is  empowered  to  commit  for  trials  he  shall  Magistrate 
stop  further  proceedings  and  commit  the  accosed  under  the  ghoul^be 
provisions  hereinbefore  contained.  oommitted. 

If  such  Magistrate  is  not  empowered  to  commit  for  trial, 
he  shall  proceed  under  section  346. 

348.  Whoever,  having  been  convicted  of  an  offence  punish-  Trial  of 
able  under  Chapter  XII   or  Chapter  XVII   of  the  Indian  ^^^^ 
Penal  Code  with  imprisonment  for  a  term  of  three  years  or  convicted 

1*  :i      £  £t  •-111  icf  offences 

upwards,  is  again  accused  of  any  offence  punishable  under  ^gijogi 
either  of  those  chapters  with   imprisonment  for  a  term  of  ^^^'•fi^* 
three  years  or  upwards,  shall  ordinarily,  if  the  Magistrate  orproperty. 
before  whom  he  is  accused  considers  him  an  habitual  offender, 
be  committed  to  the  Court  of  Session  or  High  Court,  as  the 
case  may  be ;  or,  in  districts  in  which  the  District  Magistrate 
has  been  invested  with  powers  under  section  30,  placed  on 
his  trial  before  such  Magistrate. 

349,  Whenever  a  Magistrate  of  the  second  or  third  class,  P»)oedare 
having  jurifdiction,  is  of  opinion,  after  hearing  the  evidence  ^^^^*" 
for  the  prosecution  and  the  accused,  that   the  accused   iscumotpaw 
guilty,  and  that  he  ought  to  receive  a  punishment  different  J^ci^Uy 
in  kind  from,  or  more  severe  than,  that  which  such  Magis-  M^ere. 
trate  is  empowered  to  inflict,  or  that  he  ought  to  be  required 

to  execute  a  bond  under  section  106,  he  may  record  the 
opinion  and  submit  his  proceedings,  and  forward  the  accused, 
to  the  District  Magistrate  or  Sub-divisional  Magistrate  to 
whom  he  is  subordinate. 

The  Magistrate  to  whom  the  proceedings  are  submitted 
may,  i£  he  thinks  fit,  examine  the  parties  and  recall  and 
examine  any  witness  who  has  already  g^ven  evidence  in  the 
case,  and  may  call  for  and  take  any  further  evidence ;  and  shall 
pass  such  judgment,  sentence  or  order  ^  in  the  case  as  he  thinks 
fit,  and  as  is  according  to  law :  provided  that  he  shall  not 
inflict  a  punishment  more  severe  than  he  is  empowered  to 
inflict  under  sections  3a  and  ^^, 

^  This  does  not  deprive  him  of  his  has  been  held  in  Madras  that  the  Ma- 
power  to  commit  the  case  to  the  ses-  gistrate  to  whom  a  case  is  sent  under 
sions  for  trial,  4  Bom.  340 :  10  Bom.  this  section  cannot  send  it  on  for  in- 
196:  1  Mad.  aSg:  13  Cal.  305:  9  qniry  to  another  Magistrate,  4  Mad. 
Mad.  377  ;  and  see  14  Cal.  355.    It  233.  Bat  see  7  Bom.  H.  C,  Or.  Ga.  69. 
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Conyiction  350.  Whenever  any  Magistrate^  after  having  beard  and 
meB^^M^  *  recorded  the  whole  or  any  part  ^  of  the  evidence  in  an  inquiry 
evidence  q^  a  trial,  ceases  to  exercise  jurisdiction  therein,  and  is  suc- 
cordedbj  ceeded  by  another  Magistrate  who  has  and  who  exercises 
^®^*^*"  such  jurisdiction,  the  Magistrate  so  succeeding'  may  act  on 
partly  by  the  evidence  so  recorded  by  his  predecessor,  or  partly  recorded 
ano   er.     ^^^  j^^^  predecessor  and  partly  recorded  by  himself;  or  he  may 

re-summon  the  witnesses  and  re-commence  the  inquiry  or 

trial: 

Provided  as  follows : — 

[a)  In  any  trial,  the  accused  may,  when  the  second  Magis- 
trate commences  his  proceeding's,  demand  that  the  witnesses 
or  any  of  them  be  re-summoned  and  re-heard : 

[b)  The  High  Court,  or,  in  cases  tried  by  Magistrates 
subordinate  to  the  District  Magistrate,  the  District  Magis- 
trate, may,  whether  there  be  an  appeal  or  not,  set  aside  any 
conviction  passed  on  evidence  not  wholly  recorded  by  the 
Magistrate  before  whom  the  conviction  was  had,  if  such 
Court  or  District  Magistrate  is  of  opinion  that  the  accused 
has  been  materially  prejudiced  thereby;  and  may  order  a  new 
inquiry  or  trial. 

Nothing  in  this  section  applies  to  cases  in  which  pro- 
ceedings have  been  stayed  under  section  346. 

Detention  351*  Any  person  attending  a  Criminal  Court ',  although 
atten^nT*  not  under  arrest  or  upon  a  summons,  may  be  detained  by 
Court.  such  Court  for  the  purpose  of  examination,  for  any  offence 
of  which  such  Court  can  take  cognisance  and  which,  from 
the  evidence,  he  may  appear  to  have  committed;  and  may 
be  proceeded  against  as  though  he  had  been  arrested  or  sum- 
moned. 

When  the  detention  takes  place  in  the  course  of  an  inquiry 
under  Chapter  XVIII,  or  after  a  trial  has  been  begun,  the 
proceedings  in  respect  of  such  person  shall  be  commenced 
afresh  and  the  witnesses  re-heard. 

Courts  to        852.  The  place  in  which  any  Criminal  Court  is  held  for 

be  open. 

^24  Suth.  Cr.  53.  the  necessarily  frequent  change  in  the 

^  There  is  no  such  provision  in  the  office  of  Magistrate. 

caseoftheSessions  Judge, 3Mad.ii2.  '  This  includes  a  Sessions  Court; 

The  object  of  sec.  350  is  to  provide  for  see  the  saving  in  sec.  1931  supra. 
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the  purpose  of  inquirmg  into  or  tiying  any  offence  shall  be 
deemed  an  open  Courts  to  which  the  pubUc  generally  may 
have  access^  so  &r  as  the  same  can  conveniently  contain 
them: 

Provided  that  the  presiding  Judge  or  Magistrate  may,  if 
he  thinks  fit^  order  at  any  stage  of  any  inquiry  into^  or  trial 
of ^  any  particular  case  that  the  pubUc  generally^  or  any  par- 
ticular person^  shall  not  have  access  to^  or  remain  in^  the 
room  or  building  used  by  the  Court. 


CHAPTER  XXV. 

OF  THE   MODE   OF  TAKING  AND   RECORDING   EVIDENCE 
k  IN   INqUIRIES   AND  TRIALS. 

353*  Except  as  otherwise  expressly  provided^  all  evidence  Evidenoe 
i  taken  under  Chapters  XVIII,  XX,  XXI,  XXII  and  XXIII  ^^^^ 

shall  be  taken  in  the  presence  of  the  accused,  or,  when  his  of  aocugecL 
'  personal 'attendance  is   dispensed  with,   in  presence  of  his 

pleader. 

354*  In  inquiries  and  trials  (other  than  summary  trials)  Recording 
under   this   Code  by  or  before   a   Magistrate   (other  tl^iJL  p^^^*** 
a  Presidency  Magistrate  ^)  or  Sessions  Judge,  the  evidence  of 
the  witnesses  shall  be  recorded  in  the  following  maimer. 


i 


355*   In  summons-cases  tried  before  a  Magistrate,  other  Record  in 
than  a  Presidency  Magistrate  *,  and  in  cases  of  the  offences  ^|^  ^nd 
mentioned  in  section  260,  clauses  (b)  to  (i),  both  inclusive,  ia  ^f^  of 
^  when  tried  by  a  Magistrate  of  the  first  or  second  class,  the  fences  by" 

Mamstrate  shall  make  a  memorandum  of  the  substance  of  *"*^4 

.  second  Cams 

the  evidence  of  each  witness  as  the  examination  of  the  wit-  Magis- 
ness  proceeds  ^.  trates. 

Such  memorandum  shall  be  written  and  signed  by  the 
I  Magistrate  with  his  own  hand,  and  shall  form  part  of  the 

record. 

If  the  Magistrate  is  prevented  from  making  a  memorandum 
as  above  required,  he  shall  record  the  reason  of  his  inability 

^  See  gee.  362,  infra.  witness  'deposes  as  last  witness/  < 

^  It  is  not  enongh  to  state  that  a      Bom.  H.  G.  91. 
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to  do  so^  and  shall  cause  such  memorandum  to  be  made  in 
writing  from  his  dictation  in  open  Courts  and  shall  sign  the 
same ;  and  such  memorandum  shall  form  part  of  the  record. 

Record  in  356.  In  all  other  trials  before  Courts  of  Session  and 
outeMe**^  Magistrates  (other  than  Presidency  Magistrates)  and  in  all 
Presi-         inquiries  under  Chapters  XII  and  XVIII,  the  evidence  of 

dencV" 

towxui.        6^h  witness  shall  be  taken  down  in  writing  in  the  language 

of  the  Court,  by  the  Magistrate  or  Sessions  Judge,  or  in  his 

presence  and  hearing  and  under  his  personal  direction  and 

superintendence,  and  shall  be  signed  by  the  Magistrate  or 

Sessions  Judge. 

Evidence        When  the  evidence  of  such  witness  is  g^ven  in  English, 

English.      *^®  Magistrate  or  Sessions  Judge  may  take  it  down  in  that 

language  with  his   own  hand,   and,  unless  the  accused  is 

familiar  with  English,   or  the   language   of   the   Court  is 

English,  an  authenticated  translation  of  such  evidence  in  the 

language  of  the  Court  shall  form  part  of  the  record. 

Memoran-       In  cases  in  which  the  evidence  is  not  taken  down  in  writing 

evi^ence^  by  the  Magistrate  or  Sessions  Judge,  he  shall,  as  the  examina- 

not  taken    tion  of  each  witness  proceeds,  make  a  memorandum  of  the 

the  M^iB-  substance  of  what  such  witness  deposes ;  and  such  memoran- 

*?*J®**'       dum  shall   be  written    and  signed    by   the    Magistrate  or 

self.  Sessions  Judge  with  his  own  hand,  and  shall  form  part  of 

the  record. 

If  the  Magistrate  or  Sessions  Judge  is  prevented  from 
making  a  memorandum  as  above  required,  he  shall  record 
the  reason  of  his  inability  to  make  it. 

Language        357«   The   Local   Government   may  direct   that   in    any 

of  record  of  J  •   i_«   ,  _^j»         j'j.*j.  •  j*  ip 

evidence,  district  or  part  of  a  district,  or  m  proceedings  berore  any 
Court  of  Session,  or  before  any  Magistrate  or  class  of  Magis- 
trates, the  evidence  of  each  witness  shall  in  the  cases  referred 
to  in  section  356  be  taken  down  by  the  Sessions  Judge  or 
Magistrate  with  his  own  hand  and  in  his  mother-tongue, 
unless  he  is  prevented  by  any  sufficient  reason  from  taking 
down  the  evidence  of  any  witness,  in  which  case  he  shall 
record  the  reason  of  his  inability  to  do  so,  and  shall  cause 
the  evidence  to  be  taken  down  in  writing  from  his  dictation 
in  open  Court. 
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f  The  evidence  so  taken  down  shall  be  signed  by  the  Sessions 

Judge  or  Magistrate,  and  shall  form  part  of  the  record : 

Provided  that  the  Local  Government  may  direct  the  Sessions 
Judge  or  Magistrate  to  take  down  the  evidence  in  the  English 
language^  or  in  the  language  of  the  Court,  although  such 
language  is  not  his  mother-tongue^. 

358.  In  cases  of  the  kind  mentioned  in  section  355,  the  Option  to 
Magistrate  may,  if  he  thinks  fit,  take  down  the  evidence  of  in^l^" 
any  witness  in  the  manner  provided  in  section  356,  or,  if  tmderi€c- 
within  the  local  limits  of  the  jurisdiction  of  such  Magistrate 
the  Local  Government  has  made  the  order  referred  to  in 
section  357,  in  the  manner  provided  in  the  same  section. 

359*  Evidence  taken  under  section  356  or  section  357  Mode  of  re- 
shall  not  ordinarily  be  taken  down  in  the  form  of  question  ^^^^ 
and  answer,  but  in  the  form  of  a  narrative.  under  sec- 

The  Magistrate  or  Sessions  Judge  may,  in  his  discretion,  gj^tiim  357' 
take  down,  or  cause  to  be  taken  down,  any  particular  ques- 
tion and  answer. 

360.  As  the  evidence  of  each  witness  taken  under  section  Procedure 
356  or  section  357  is  completed,  it  shall  be  read  over  to  him  guc^^  ^ 
in  the  presence  of  the  accused,  if  in  attendance,  or  of  his  dence  when 
pleader,  if  he  appears  by  pleader,  and  shall,  if  necessary,  be 
corrected. 

If  the  witness  deny  the  correctness  of  any  part  of  the  evi- 
dence when  the  same  is  read  over  to  him,  the  Magistrate 
or  Sessions  Judge  may,  instead  of  correcting  the  evidence, 
make  a  memorandum  thereon  of  the  objection  made  to  it 
by  the  witness,  and  shall  add  such  remarks  as  he  thinks 
necessary. 

If  the  evidence  be  taken  down  in  a  language  different  from 
that  in  which  it  has  been  given,  and  the  witness  does  not 
imderstand  the  language  in  which  it  is  taken  down,  the  evi- 
dence so  taken  down  shall  be  interpreted  to  him  in  the  lan- 
guage in  which  it  was  given,  or  in  a  language  which  he 
understands^. 

^  See  notifications  in  Macpherson's  '  This  section  does  not  apply  to  the 

ListSt  1884,  pp.  215,  481,  492,   552,      examination  of  prisoners,  12  Suth.Cr. 
595.  44.     As  to  them,  see  sec.  364. 
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Interpre-  361.  Whenever  any  evidence  ^  is  given  in  a  language  not 
evfdMioe  nnderstood  by  the  accused  and  he  is  present  in  person^  it  shall 
to  aocuied  be  interpreted  to  him  in  open  Court  in  a  language  understood 

or  his  r      1  • 

pleader.       by  him. 

If  he  appears  by  pleader^  and  the  evidence  is  given  in 
a  language  other  than  the  language  of  the  Courts  and  not 
understood  by  the  pleader^  it  shall  be  interpreted  *  to  such 
pleader  in  that  language. 

When  documents  are  put  in  for  the  purpose  of  formal 
proof,  it  shall  be  in  the  discretion  of  the  Court  to  interpret 
as  much  thereof  as  appears  necessary. 

Record  of  362.  In  every  case  in  which  a  Presidency  Magistrate 
S^?^  *^  imposes  a  fine  exceeding  two  hundred  rupees,  or  imprison- 
MagiB-  ment  for  a  term  exceeding  six  months,  he  shall  either 
take  down  the  evidence  of  the  witnesses  with  his  own 
hand,  or  cause  it  to  be  taken  down  in  writing  from 
his  dictation  in  open  Court*.  All  evidence  so  taken  down 
shall  be  signed  by  the  Magistrate  and  shall  form  part  of  the 
record. 

Evidence  so  taken  down  shall  ordinarily  be  recorded  in 
the  form  of  a  narrative,  but  the  Magistrate  may,  in  his 
discretion,  take  down,  or  cause  to  be  taken  down,  any  par- 
ticular question  or  answer. 

Sentences  passed  under  section  35  on  the  same  occasion 
shall,  for  the  purposes  of  this  section,  be  considered  as  one 
sentence. 

Bemarks         363.  When  a  Sessions  Judge  or  Magistrate  has  recorded 
demeano^  the  evidence  of  a  witness  he  shall  also  record  such  remarks 
of  witness,  (if  any)  as  he  thinks  material  respecting  the  demeanour  of 
such  witness  whilst  under  examination. 


trates' 
Courts. 


'  i.e.  oral  evidence,  15  Suth.Cr.  35. 
As  to  documentary  evidence,  though 
the  prisoner  has  a  right  to  have  all 
or  any  part  of  any  document  used  on 
his  trial  interpreted  to  him,  yet  where 
it  is  put  in  merely  to  give  formal 
proof  of  an  uncontestable  fact  it 
is  enough  to  make  him  understand 
what  the  document  is  and  why  it  is 
put  in.  Ibid. 


'  Sec.  305,  supra. 

'  Sec.  543,  infra. 

*  The  drafting  here  is  faulty.  The 
meaning  probably  is  that  no  such 
sentence  shall  be  passed  unless  the 
Magistrate  has  either  himself  taken 
down  the  evidence  or  caused  it 
to  be  taken  down  from  his  dicta- 
tion. 
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364.  Whenever  the  accused  is  examined  by  any  Magis- EzMnina- 
trate,  or  by  any  Court  other  than  a  High  Court  established  ^^^  ^^ 
by  Boyal  Charter  or  the  Chief  Court  of  the  Panj&b^  the  whole  woorded. 
of  such  examination,  including  every  question  put  to  him 
and  every  answer  given  by  him,  shall  be  recorded  in  full  ^, 
in  the  language  in  which  he  is  examined,  or,  if  that  is  not 
practicable,  in  the  language  of  the  Court  or  English;   and 
such  record  shall  be  shown  or  read  to  him,  or,  if  he  does  not 

^  understand  the  language  in  which  it  is  written,  shall  be  in- 

I  terpreted  to  him  in  a  language  which  he  understands,  and 

he  shall  be  at  liberty  to  explain  or  add  to  his  answers. 

When  the  whole  is  made  conformable  to  what  he  declares 
is  the  truth,  the  record  shall  be  signed  ^  by  the  accused  ^  and 

I  the  Magistrate  or  Judge  of  such  Court,  and  such  Magistrate 

'  or  Judge  shall  certify  under  his  own  hand  that  the  examina- 

tion was  taken  in  his  presence  and  hearing,  and  that  the 

[  record  contains  a  full  and  true  account  of  the  statement  made 

I  by  the  accused. 

In  cases  in  which  the  examination  of  the  accused  is  not 
recorded  by  the  Magistrate  or  Judge  himself,  he  shall  be 
bound,  unless  he  is  a  Presidency  Magistrate,  as  the  examina- 
tion proceeds,  to  make  a  memorandum  thereof  in  the  language 
of  the  Court,  or  in  English,  if  he  is  sufficiently  acquainted 
with  the  latter  language;  and  such  memorandum  shall  be 
written  and  signed  by  the  Magistrate  or  Judge  with  his  own 

\  \  hand,  and  shall  be  annexed  to  the  record.     If  the  Magistrate 

or  Judge  is  unable  to  make  a  memorandum  as  above  required, 
he  shall  record  the  reason  of  such  inability. 

Nothing  in  this  section  shall  be  deemed  to  apply  to  the 
examination  of  an  accused  person  under  section  263  ^. 


I 


,> 


^' 


V 


^  not  necessarily  by  the   Magis-  '  This  provision  is  merely  directory, 

trate's  own  hand,  ao  Suth.  Cr.  50:  Refusal  to  sign  is  not  panishablennder 

I  Bom.  219.  thePenalCode|8ec.i8o;see4Bom.  15. 

'  Where  the  accused  is  unable  to  *  As  to  the  effect  of  not  ftdly  corn- 
write  his  name,  this  would  probably  plying  with  the  provisions  of  this  sec- 
be  constmed  to  include  'marked.*  tion,  see  sec.  533  infra,  and  la  Suth. 

Where  the  accused  at  the  time  of  Gr.  44.   Omission  to  record  in  the  ver- 

trial  confesses  his  guilt  to  the  Court  nacular  questions  asked  in  the  exami- 

this  provision  is  inapplicable,  for  the  nation  of  the  accused  does  not  neces* 

Court   may  sentence   him   at    once  sarily  render  that  examination  inad- 

under  sec.  355  ;  see  3  Cal.  756.  missible  as  evidence,  8  Cal.  6j8,  n. 

VOL.  II.  O 
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Becord  of  366«  Every  High  Court  established  by  Royal  Charter  and 
hTffiffir  ^^^  Chief  Court  of  the  Panjdb  may^  from  time  to  time^  by 
Court.  general  rule,  prescribe  the  manner  in  which  evidence  shall 
be  taken  down  in  cases  coming  before  the  Court,  and  the 
Judges  of  such  Court  shall  take  down  the  evidence  or  the 
substance  thereof  in  accordance  with  the  role  (if  any)  so 
prescribed. 

CHAPTER  XXVL 

OF  THE  JUDGMENT. 

Mode  of  366«  The  judgment  in  every  trial  in  any  Criminal  Court 
ju<^en^  ^f  original  jurisdiction  shall  be  pronounced  in  open  Court 
either  immediately  or  at  some  subsequent  time  of  which  due 
notice  shall  be  given  to  the  parties  or  their  pleaders;  and  the 
accused  shall,  if  in  custody,  be  brought  up,  or  if  not  in  cus- 
tody shall  be  required  to  attend,  to  hear  judgment  delivered, 
except  where  his  personal  attendance  during  the  trial  has 
been  dispensed  with  and  the  sentence  is  one  of  fine  only,  in 
which   case  it  may  be  pronounced  in  the  presence  of  his  ^ 

pleader. 

Language        367.  Every  such  judgment  shall,  except  as  otherwise  ex- 
mint^"      P^ssly  provided  by  this  Code,  be  written  by  the  presiding 
officer  of  the  Court  in  the  language  of  the  Court  ^,  or  in 
Contents  of  English ;  and  shall  contain  the  point  or  points  for  determina-  1 

ju  gmen  .  ^j^^^  ^j^^  decision  thereon 2,  and  the  reasons  for  the  decision^; 
and  shall  be  dated  and  signed  by  the  presiding  officer  in  open 
Court  at  the  time  of  pronouncing  it.  , 

It   shall   specify  the   ofEence   (if  any)  of  which,  and  the 
section  of  the  Indian  Penal  Code  or  other  law  under  which, 
the  accused  is  convicted,  and  the  punishment  to  which  he  is         « 
sentenced  *. 

When  the  conviction  is  under  the  Indian  Penal  Code,  and 

^  Sec.  556,  infra.  '11  Cal.  449:  foUowed  in  13  Cal. 

'  A  Sessions  Jadge  should  record  no. 

findings,  whether   of   conviction  or  *  The  Judge  cannot  declare  that 

acquittal,  on  all  the  charges  under  sentence  of  imprisonment  shall  run 

which    prisoners    are    commited  for  from  a  period  prior  to  the  conyiction, 

trial,  13  Suth.  Cr.  50.  4  N.  W.  P.  9. 


CHAPTER  XXVI.      THE   JUDQMENT. 
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it  IB  doubtful  under  which  of  two  sections^  or  under  which  Jadsment 
of  two  parts  of  the  same  section^  of  that  Code  the  offence  ^^^^ 
falls^  the  Court  shall  distinctly  express  the  same,  and  pass 
judgment  in  the  alternative. 

If  it  be  a  judgment  of  acquittal^  it  shall  state  the  offence 
of  which  the  accused  is  acquitted  and  direct  that  he  be  set 
at  liberty. 

If  the  accused  is  convicted  of  an  offence  punishable  with 
deaths  and  the  Court  sentences  him  to  any  punishment  other 
than  deaths  the  Court  shall  in  its  judgment  state  the  reason 
why  sentence  of  death  was  not  passed : 

Provided  that,  in  trials  by  jury,  the  Court  need  not  write  a 
judgment,  but  the  Court  of  Session  shall  record  the  heads  of 
the  charge  to  the  jury  *. 

368.  When  any  person  is  sentenced  to  death,  the  sentence  Sentence  of 
shall  direct  that  he  be  hanged  by  the  neck  till  he  is  dead  ^.         ^ 

No  sentence  of  transportation  shall  specify  the  place  to  Sentence  of 
which  the  person  sentenced  is  to  be  transported.  Soq!'^'^ 

369.  No  Court,  other  than  a  High  Court  ^,  when  it  has  Court  not 
signed  its  judgment  shall  alter  or  review  the  same,  except  as  S^jJ^^t. 
provided  in  section  395  or  to  correct  a  clerical  error  *. 

370.  Instead  of  recording  a  judgment  in  manner  herein-  Preeidency 
before  provided,  a  Presidency  Magistrate    shall  record  the  ^„[^»g' 
following  particulars  *  : —  judj^ent. 

(a)  the  serial  number  of  the  case ; 

{b)  the  date  of  the  commission  of  the  offence ; 

{c)  the  name  of  the  complainant  (if  any) ; 

{d)  the  name  of  the  accused  person,  and  (except  in  the 


^  L  e.  BO  mach  of  the  charge  as 
wiU  enable  the  Appellate  Court  to  de- 
dde  whether  the  evidence  has  been 
properly  la^d  before  the  jury  or 
whether  there  has  been  any  misdirec- 
tion, 33  Suth.  Gr.  3a,  col.  3. 

'  For  form  of  warrant  see  Sched. 
Y.  No.  35. 

'  So  far  as  affects  the  High  Court 
this  section  applies  merely  to  ques- 
tions of  law  arising  in  its  original 
criminal  jurisdiction,  which  are  re- 
served and  subsequently  disposed  of 


under  sec.  434  and  the  Letters  Patent, 
7  AIL  673.  As  to  reviewing  or 
reconsidering  interlocutory  orders, 
see  8  Gal.  3.    See  sec.  434,  infra. 

*  14  Gal.  43.  The  High  Gourt  has 
no  power  under  this  section  to  re- 
view an  order  dismissing  an  appU- 
cation  for  revision  made  by  an 
accused  person,  and  the  only  remedy 
is  by  appeal  to  the  prerogative  of  the 
Crown  as  exercised  by  the  Local  Go* 
vemment»  7  All.  67a  :  10  Bom.  176. 

*  i4Cal.  174. 
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case  of  an  European  Britisli  subject)  his  parentage  and 
residence; 

{e)  the  offence  compUined  of  or  proved ; 

(y*)  the  plea  of  the  accused  and  his  examination  (if  any) ; 

(ff)  the  final  order ; 

[A)  the  date  of  such  order;  and 

(i)  in  all  cases  in  which  the  Magistrate  inflicts  imprison- 
ment^^ or  fine  exceeding  two  hundred  rupees^  or  both^  a  brief 
statement  of  the  reasons  for  the  conviction. 

Judgment       371*  The  judgment  shall  be  explained  to  the  accused^  and 
rla^nedand  ^^  ^^®  application  a  copy  of  the  judgment,  or,  when  he  so 
copy  given  desires,  a  translation  in  his  own  language,  if  practicable,  or  in 
*^"*    '  the  lang^uage  of  the  Court,  shall  be  given  to  him  without 
delay.     Such  copy  shall,  in  any  case  other  than  a  summons- 
case,  be  given  free  of  cost. 

In  trials  by  jury  in  a  Court  of  Session,  a  copy  of  the 

heads  of  the  charge  to  the  jury  shall,  on  the  application 

of  the  accused,  be  g^ven  to  him  without  delay  and  free  of 

cost^. 

Case  of  per*      When  the  accused  is   sentenced  to  death  by  a   Sessions 

ten^dto     J^%e^  such  Judge  shall  further  inform  him  of  the  period 

death.        within  which,  if  he  wishes  to  appeal,  his  appeal  should  be 

preferred  \  I 

Judgment  372«  The  original  judgment  shall  be  filed  with  the  record 
teanaiated*  of  proceedings,  and  where  the  original  is  recorded  in  a  different  ^ 

language  from  that  of  the  Court,  and  the  accused  so  requires,  ' 

a  translation  thereof  into  the  language  of  the  Court  shall  be 
added  to  such  record. 

Court  of  373«  In  cases  tried  by  the  Court  of  Session,  the  Court  shall 
Bend  wpy  ^<>rward  a  copy  of  its  finding  and  sentence  (if  any)  to  the 
of  finding    District  Magistrate  within  the  local  limits  of  whose  jurisdiction        M 

tence  to        ^^^  tTlBl  was  held*. 
District 

Magistrate. 

^  as  a  substantive  sentence.  Clause      Sched.  II.  Art.  150. 

(t)  does  not  apply  to  cases  where  im-  *  The  proposal  that  a  copy  of  the 

prisonment  is  only  inflicted  in  default  judgment  should  be  forwarded  was 

of  payment  of  a  petty  fine,  14  Cal.  1 74.  rejected  by  the  Select  Committee,  as 

'  And  see  sec.  548,  infra.  its   adoption  would    have    inyolve^l 

'  See  the  limitation  Act,   infra,  needless  labour. 
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CHAPTER  XXVII. 

OF   THE  SUBMISSION   OP   SENTENCES   FOR   CONFIRMATION. 

374.  When  the  Court  of  Session  passes  sentence  of  death  ^^  Senienoeof 
the  proceedings  *  shall  be  submitted  to  the  High  Court  ^,  and  the  admitted 
sentence  shall  not  be  executed  unless  it  is  confirmed  by  the^y9?"*^^ 
High  Court. 

375.  If  when  such  proceedings  are  submitted  the  High  Power  to 
Court  thinks  that  a  further  inquiry  should  be  made  into,  or  ^J"^ 
additional  evidence  taken  upon,  any  point  bearing  upon  the  q'"^  *o  ^ 
guilt  or  innocence  of  the  convicted  person,  it  may  make  such  additional 
inquiry  or  take  such  evidence  itself,  or  direct  it  to  be  made  or  f^^^T**  ^ 
taken  by  the  Court  of  Session. 

Such  inquiry  shall  not  be  made  nor  shall  such  evidence  be 
taken  in  the  presence  of  jurors  or  assessors,  and,  unless  the 
High  Court  otherwise  directs,  the  presence  of  the  convicted 
person  may  be  dispensed  with  when  the  same  is  made  or  taken. 

When  the  inquiry  and  the  evidence  (if  any)  are  not  made 
and  taken  by  the  High  Court,  the  result  of  such  inquiry  and 
the  evidence  shall  be  certified  to  such  Court. 

376.  In  any  case  submitted  under  section  374,  whether  Power  of 

f  tried  with  the  aid  of  assessors  or  by  jury*,  the  High  Court —  S  wx^rm 

(a)  may  confirm  the  sentence,  or  pass  any  other  sentence  sentence  or 

.11      1  ftnntil  con*' 

warranted  by  law,  or  viction. 

^  (6)  may  annul  the  conviction,  and  convict  the  accused  of  any 

offence  of  which  the  Sessions  Court  might  have  convicted  him*, 
or  order  a  new  trial  on  the  same  or  an  amended  charge,  or 
(c)  may  acquit  the  accused  person : 

Provided  that  no  order  of  confirmation  shall  be  made  under 
this  section  until  the  period  allowed  for  preferring  an  appeal 
'^        has  expired,  or,  if  an  appeal  is  presented  within  such  period^ 
until  such  appeal  is  disposed  of. 

^  Form  of  warrant  of  commitment,      mercy.  Mad.  H.  G.  Pro.,  3rd  April, 
Sched.  V.  No.  34.  1873,  cited  by  Henderson. 


> 


^  including  an  English  translation  ^19  Snth.  Gr.  57. 

of  the  whole  of  the  evidence  and  a  *  See  i  Bom.  639,  as  to  the  oorre- 

statement  whether  or  not  the  prisoner  sponding  section  (228)  of  the  Oode  of 

has  signified  his  intention  to  appeal.  1873. 

'  without  any  recommendation  to 
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Confirma-  377.  In  every  case  so  submitted^  the  confirmation  of  the 
M^nce^to  sentence,  or  any  new  sentence  or  order  passed  by  the  High 
be  signed  Court,  shall,  when  such  Court  consists  of  two  or  more  Judges, 
Jadg^.      ^e  made,  passed  and  signed  by  at  least  two  of  them. 

Procedure       378*  When   any  such  case  is  heard  before  a  Bench  of 

S^raioe    •'^^^^S^  ^^^  such  Judges  are  equally  divided  in  opinion,  the 

of  opiiiion.  case,  with  their  opinions  thereon,  shall  be  laid  before  another 

Judge,  and  such  Judge,  after  such  examination  and  hearing 

as  he  thinks  fit,  shall  deliver  his  opinion,  and  the  judgment  or 

order  shall  follow  such  opinion. 

Procedure  379.  In  cases  submitted  by  the  Court  of  Session  to  the 
iulOTiUed  H^^  Court  for  the  confirmation  of  a  sentence  of  death,  the 
to  High  proper  officer  of  the  High  Court  shall,  without  delay,  after 
confirma-  the  Older  of  confirmation  or  other  order  has  been  made  by 
tioiu  i\^Q  High  Court,  send  a  copy  of  the  order,  under  the  seal 

of  the  High  Court,  and  attested  with  his  official  signature, 

to  the  Court  of  Session. 


\ 


^ 


\ 


Confirma-        380.  When  a   sentence  passed  by  an  Assistant  Sessions 
Be^ence  of  Jndge  ^  or  by  a  District  Magistrate  acting  under  section  34  is  | 

ABsistant    submitted  to  a  Sessions  Judge  for  confirmation  *,  such  Sessions 

SescnonB        ^    t 
Judge         Judge— 

tni.teact''         (fl)  may  confirm  the  sentence,  or  pass  any  other  sentence 

under  sec-  which  the  lowcr  Court  might  have  passed  ^ ;  or 
^^  34'  (J)  may  annul  the  conviction,  and  convict  the  accused  of  any 

offence  of  which  the  lower  Court  might  have  convicted  him, 
or  order  a  new  trial  on  the  same  or  an  amended  charge ;  or 

(c)  may  acquit  the  accused ;  or  , 

(d)  if  he  thinks  further  inquiry  or  additional  evidence  upon  ^ 
any  point  bearing  upon  the  guilt  or  innocence  of  the  accused 

to  be  necessary,  he  may  make   such  inquiry  or  take  such  | 

evidence  himself,  or  direct  such  inquiry  or  evidence  to  be  r« 

made  or  taken.  > 

Unless  the  Court  of  Sessions  otherwise  directs,  the  presence  j 
of  the  convicted  person  may  be  dispensed  with  when  such 
inquiry  is  made  or  evidence  taken ;  and,  when  the  sentence 

^  Sec.  51,  snpra.  '  This  enableB  the  Sessions  Jndge 

'  See  sees.  31  and  34,  supra;  and  6       to  ^ihance  the  sentence. 
Cal.  634,  9  Cal.  513. 
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I  has   been  submitted  by  an  Assistant   Sessions  Judge^  such 

^  inquiry  shall  not  be  made^  nor  shall  such  evidence  be  taken^  in 

the  presence  of  jurors  or  tosessors. 

When  the  inquiry  and  the  evidence  (if  any)  are  not  made 
and  taken  by  the  Court  of  Sessions,  the  result  of  such  inquiry 
and  the  evidence  shall  be  certified  to  such  Court. 


CHAPTER  XXVIII. 

^  OF   EXECUTION. 

381.  When  a  sentence  of  death  passed  by  a  Court  of  Ezeention 

Session  is  submitted  to  the  Hiffh  Court  for  confirmation,  such  ®'  ^^f 

r  .  .       pawed  nn- 

^  Court  of  Session  shall,  on  receiving  the  order  of  confirmation  der  Motion 

.  or  other  order  of  the  High  Court  thereon,  cause  such  order  to  ^^  * 

be  carried  into  eiSect  by  issuing  a  warrant  or  taking  such 

other  steps  as  may  be  necessary  ^. 

;  382.  If  a  woman   sentenced  to  death  be  found  ^  to  bepoetpone- 

premant^,  the  High  Court*  shall  order  the  execution  of  the  ™®?*  J^ 
•^    °  '  ^^  capital  sen- 

sentence  to  be  postponed,  and  may  commute  the  sentence  to  tenoe  on 

transportation  for  life  *.  w^n^* 

383.  Where  the  accused  is  sentenced  to  transportation  or  Ezeontion 

^  imprisonment  *  in  cases  other  than  those  provided  for  by  section  ^f^^^^'** 

381,  the  Court  passing  the  sentence  shall  forthwith  forward  a  portation 
^  warrant  to  the  jail  in  which  he  is  to  be  confined,  and,  unless  to,^©:^  1 

f^  the  accused  is  already  confined  in  such  jail,  shall  forward  him  other  caaes 

to  such  jail,  with  the  warrant. 

384.  Every  warrant  for  the  execution  of  a  sentence  of  im-  Direction 
t            prisonment  shall  be  directed  to  the  officer  in  charge  of  the  jail  j'  ^•a™"* 

or  other  place  in  which  the  prisoner  is,  or  is  to  be,  confined,     tion. 

U  '  For  forms  of  warrant  see  Sched.      attempted  tooommit  suicide  by  cutting 


^ 


i- 


m 


V.  Nos,  35,  56.  his  throat,  and  there  was  a  risk  of  de< 

'  By  whom  t  Thbre  is  no  proviiion  capitation  if  he  were  hung,  the  High 

for  pleading  pregnancy,  or  for  a  jury  Court    commuted   the    sentence    to 

of  matrons  or  physicians,  as  in  the  transportation,  2  G.  L.  R.  315,  cited 

N.  Y.  Grim.  Pr.  Code,  §  500.  by  Henderson*  p.  340. 

'  i.e.  with  child.    The  Code,  unlike  *  That  except  in  the  cases  pro- 

the  English  law,  does  not  require  that  Tided  for  by  sees.  388,  401,  and  426, 

the  child  be  alire  in  the  womb.  the  execution  of  a  sentence  of  im- 

*  not  the  Sessions  Judge.  prisonment  cannot  be  suspended,  see 

"  Where  a  man  sentenced  to  death  3  Ben.  Ap.  Or.  50. 
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Warrmnt         385.  When  the  prisoner  is  to  be  confined  in  a  jail^  the 
1^""""  warrant  diaU  be  lodged  with  the  jaQor. 

Warrant  386.  Whenever  an  offender  is  sentenced  to  pay  a  fine^  the 
^  levy  of  QQy^  passing  the  sentence  may,  in  its  discretion^  issue  a 
warrant^  for  the  levy  of  the  amount  by  distress  and  sale  of  any 
moveable  property  belonging  to  the  offender,  although  the 
sentence  directs  that,  in  de&ult  of  payment  of  the  fine,  the 
offender  shall  be  imprisoned^. 

Effect  of  387*  Such  warrant  may  be  executed  within  the  local  limits 
rant  ^^'  ^^  ^^®  jurisdiction  of  such  Court,  and  it  shall  authorise  the 
distress  and  sale  of  any  such  property  without  such  limits, 
when  endorsed  by  the  District  Magistrate  or  Chief  Presidency 
Magistrate  within  the  local  limits  of  whose  jurisdiction  such 
property  is  found. 

Suspension      388*  When  an  offender  has  been  sentenced  to  fine  only, 
tio^Xen.  a^d  ^  imprisonment  in  default  of  payment  of  the  fine,  and 
tence  of      the  Court  issues  a  warrant  under  section  386,  it  may  suspend 
S!ent*^^'    the  execution  of  the  sentence  of  imprisonment  and  may  release 
the  offender  on  his  executing  a  bond,  with  or  without  sureties, 
as  the  Court  thinks  fit,  conditioned  for  his  appearance  before 
such  Court  on  the  day  appointed  for  the  return  to  such  warrant, 
such  day  not  being  more  than  fifteen  days  from  the  time  of 
executing  the  bond ;  and  in  the  event  of  the  fine  not  having 
been  realised  the  Court  may  direct  the  sentence  of  imprison- 
ment to  be  carried  into  execution  at  once. 

Who  may       389.  Every  warrant  for  the  execution  of  any  sentence  may 
issue  war-  y^q  issued  either  by  the  Judge  or  Magistrate  who  passed  the 
sentence  or  by  his  successor  in  office^. 

Execution       390«  When  the  accused  is  sentenced  to  whipping  only,  the 
of  sentence  ggntence  shall  be  executed  at  such  place  and  time  as  the  Court 

ofwmpping  ^  * 

only.  may  direct. 

Execution       391.  When  the  accused  is  sentenced  to  whipping  in  addition 

of  whip-^^*  *^  imprisonment  in  a  case  which  is  subject  to  appeal,  the 

^  See  the  form,  Sched.  V.  No.  57.  property  from  distraint,  see  3  Suth. 

.    '  That  imprisonment  and  distress  Cr.  62. 

may  be  simultaneously  ordered,  see  A  fine  may  be  levied  at  any  time 

9  Suth.  Cr.  50.    That  imprisonment  within  six   years   after  the  passing 

suffered  in  default  of  payment  of  a  of  the  sentence,  Penal  Code,  sec.  70. 

fine  does  not  exempt  the  offender's  '  9  Suth.  Cr.  50, 


r 
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whipping  shall  not  be  inflicted  until  fifteen  days  from  thepingiinact* 
date  of  the  sentence^  or^  if  an  appeal  be  made  within  that  i2Qp,lgQ,i, 
time^  until  the  sentence  is  confirmed  by  the  Appellate  Court  :.»«»*• 
but  the  whipping  shall  be  inflicted  as  soon  as  practicable  after 
the  expiry  of  the  fifteen  days^  or^  in  case  of  an  appeal^  as  soon 
as  practicable  after  the  receipt  of  the  order  of  the  Appellate 
^  Court  confirming  the  sentence. 

The  whipping  shall  be  inflicted  in  the  presence  of  the  officer 
in  charge  of  the  jail :  unless  the  Judge  or  Magistrate  orders  it 
to  be  inflicted  in  his  own  presence. 

392.  In  the  case  of  a  person  of  or  over  sixteen  years  of  Mode  of 
age^  whipping  shall  be  inflicted  with  a  light  ratan  not  less  ptu^gh!^ 
than  half  an  inch  in  diameter^  in  such  mode^  and  on  such™^^^* 
part  of  the  person^  as  the  Local  Government  directs  ^ ;  and^ 
in  the  case  of  a  person  under  sixteen  years  of  age,  it  shall 

be  inflicted  in  the  way  of  school-discipline  with  a  light  ratan. 

In  no  case  shall  such  punishment  exceed  thirty  stripes.  Kmnber  of 

393.  No  sentence  of  whipping  shall  be  executed  by  instal-  j^^  ^\^ 
ments ;  and  none  of  the  following  persons  shall  be  punishable  execated 

.  with  whipping  (namely) : —  ,^^. 

(a)  females;  Exemp- 

(b)  males  sentenced  to  deaths  or  to  transportation,  or  to  penal     *"* 
*  servitude,  or  to  imprisonment  for  more  than  five  years ; 

(c)  males  whom  the  Court  considers  to  be  more  than  forty- 

five  years  of  age. 

f  394.  The  punishment  of  whipping  shall  not  be  inflicted  WWppmg 

imless  a  Medical  Officer,  if  present,  certifies,  or,  if  there  is  not  inflicted  if 
a  Medical  Officer  present,  unless  it  appears  to  the  Magistrate  or  o^®"^' 

,  officer  present,  that  the  offender  is  in  a  fit  state  of  health  to 

imdergo  such  punishment. 

I  If,  during  the  execution  of  a  sentence  of  whipping,  a  Stayof  exe- 

j  Medical  Officer  certifies,  or  it  appears  to  the  Magistrate  or 

officer  present,  that  the  offender  is  not  in  a  fit  state  of  health 
to  undergo  the  remainder  of  the  sentence^  the  whipping  shall 
be  finally  stopped  ^. 

^  NotlficationB  under  this  section  Burma;  see  Mcpherson's  i>M^,  1884, 

have  been  published  by. the  Local  pp.  127,  273,  505,  552. 

Governments    of   Madras,   Bombay,  •  3  Mad.  H.  C,  Rulings,  i. 
thd  Central  Plrovinoes,  and  BHtish 
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Prooedtue       395.  In  any  case  in  which^  under  section  394^  a  sentence 

m^can-   ^^  whipping  is,  wholly  or  partially^  prevented  from  being 

not  be  in-    executed,  the  offender  shall  be  kept  in  custody  till  the  Court 

der  section  which  passed  the  sentence  can  revise  it;  and  the  said  Court 

394*  may,  at  its  discretion,  either  remit  such  sentence,  or  sentence 

the  offender  in  lieu  of  whipping,  or  in  lieu  of  so  much  of  the 

sentence  of  whipping  as  was  not  executed,  to  imprisoxraient  for 

any  term  not  exceeding  twelve  months,  which  may  be  in 

addition  to  any  other  punishment  to  which  he  may  have  been 

sentenced  for  the  same  offence. 

Nothing  in  this  section  shall  be  deemed  to  authorise  any 
Court  to  inflict  imprisonment  for  a  term  exceeding  that  to 
which  the  accused  is  liable  by  law^  or  that  which  the  said 
Court  is  competent  to  inflict. 

Execution       396.  When  sentence   is  passed  under  this   Code  on  an 

on*e»^ped*  escaped  couvict,  such  sentence,  if  of  death,  fine  or  whipping, 

convicts,     shall,  subject  to  the  provisions  hereinbefore  contained,  take 

effect  immediately,  and  if  of  imprisonment,  penal  servitude  or 

transportation,  shaU  take  effect  according  to  the  following 

rules,  that  is  to  say : — 

If  the  new  sentence  is  severer  in  its  quality  than  the  sentence 
which  such  convict  was  undergoing  when  he  escaped,  the  new 
sentence  shall  take  effect  immediately. 

When  the  new  sentence  is  not  severer  in  its  quality  than  the 
sentence  the  convict  was  undergoing  when  he  escaped,  the  new 
sentence  shall  take  effect  after  he  has  suffered  imprisonment, 
penal  servitude  or  transportation,  as  the  case  may  be,  for  a 
further  period  equal  to  that  which,  at  the  time  of  his  escape, 
remained  unexpired  of  his  former  sentence. 

Explanation, — For  the  purposes  of  this  section — 

(a)  a  sentence  of  transportation  or  penal  servitude  shall  be 
deemed  severer  than  a  sentence  of  imprisonment. 

(b)  a  sentence  of  imprisonment  with  solitary  confinement  \ 
shall  be  deemed  severer  than  a  sentence  of  the  same  description 

of  imprisonment  without  solitary  confinement ;  and 

(c)  a  sentence  of  rigorous  imprisonment  shall  be  deemed 
severer  than  a  sentence  of  simple  imprisonment  with  or  without 
solitary  confinement. 


> 
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397*  When  a  person  already  undergoing  a  sentence  of  Sentence 
imprisonment^  penal  servitude  or  transportation  is  sentenced  akmdy^ 
to  imprisonment^  penal  servitude  or  transportation^  such  im-  sentenced 
prisonment^  penal  servitude  or  transportation  shall  commence  offence, 
at  the  expiration  of  the  imprisonment,  penal  servitude  or 
transportation  to  which  he  has  been  previously  sentenced : 

Provided  that  if  he  is  undergoing  a  sentence  of  imprison- 
ment, and  the  sentence  on  such  subsequent  conviction  be  one  of 
transportation,  the  Court  may,  in  its  discretion,  direct  that  the 
latter  sentence  shall  commence  immediately,  or  at  the  expiration 
of  the  imprisonment  to  which  he  has  been  previously  sentenced. 

398.  (i)  Nothing  in  section  396  or  section  397  shall  be  held  Saying  m 
to  excuse  any  person  from  any  part  of  the  punishment  to  which  t^^^°* 
he  is  liable  upon  his  former  or  subsequent  conviction.  397» 

(2)  When  an  award  of  imprisonment  in  de&ult  of  payment 
of  a  fine  is  annexed  to  a  substantive  sentence  of  imprisonment, 
or  to  a  sentence  of  t^nsportation  or  penal  servitude  for  an 
offence  punishable  with  imprisonment,  and  the  person  under- 
going the  sentence  is  after  its  execution  to  undergo  a  further 
substantive  sentence,  or  further  substantive  sentences,  of 
imprisonment,  transportation  or  penal  servitude,  effect  shall 
not  be  given  to  the  award  of  imprisonment  in  default  of 
payment  of  the  fine  until  the  person  has  undergone  the  further 
sentence  or  sentences  ^. 

399.  When  any  person  under  the  age  of  sixteen  years  Confine- 
is  sentenced  by  any  Criminal  Court  to  imprisonment  for  any  f^^iif^iof. 
offence,  the  Court  may  direct  that  such  person,  instead  of  fendera  in 
being  imprisoned  in  a  criminal  jail,  shall  be  confined  in  any  tori™** 
reformatory^  established  by  the  Local  Government  as  a  fit 

place  for  confinement,  in  which  there  are  means  of  suitable 
discipline  and  of  training  in  some  branch  of  useful  industry, 
or  which  is  kept  by  a  person  willing  to  obey  such  rules  as  the 
Local  Government  prescribes  with  regard  to  the  discipline 
and  training  of  persons  confined  therein  \ 

All  persons  confined  under  this  section  shall  be  subject  to 
the  rules  so  prescribed. 

^  Act  X  of  1886,  sec.  II.  been  made  bj  the  Local  Goyernments 

'  See  Act  V  of  1876,  sees.  7,  9.  of  Bombay  and  British  Burma;  see 

'  Bules    for  Beformatories    have      Macpher8on*B Zrt><«,  1884,  pp.  194,536. 
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Bettim  of       400.  When  a  sentence  has  been  fully  executed^  the  officer 
^^^^^*^  executing  it  shall  return  the  warrant  to  the  Court  from  which 
of  sentence,  it  issued^  with  an  endorsement  under  his  hand  certifying  the 
manner  in  which  the  sentence  has  been  executed. 


CHAPTER  XXIX. 

OF   SUSPENSIOKS^   REMISSIONS   AND   COMMUTATIONS  OF 

SENTENCES. 

Power  to        401.  When  any  person  has  been  sentenced  to  punishment 

r^t^aen^"^  for  an  offence^  the  Governor  General  in  Council,  ox  the  Local 

tenoeg.        Government,  may  at  any  time,  without  conditions,  or  upon 

any  conditions  which  the  person  sentenced  accepts,  suspend 

the  execution  of  his  sentence  or  remit  the  whole  or  any  part 

of  the  punishment  to  which  he  has  been  sentenced. 

Whenever  an  application  is  made  to  the  Governor  General 
in  Council  or  the  Local  Government  for  the  suspension  or 
remission  of  a  sentence,  the  Governor  General  in  Council  or 
the  Local  Government,  as  the  case  may  be,  may  require 
the  presiding  Judge  of  the  Court  before  or  by  which  the 
conviction  was  had  or  confirmed  to  state  his  opinion  as  to 
whether  the  application  should  be  granted  or  refused,  together 
with  his  reasons  for  such  opinion. 

If  any  condition  on  which  a  sentence  has  been  suspended 
or  remitted  is,  in  the  opinion  of  the  Governor  General  in 
Council  or  of  the  Local  Government,  as  the  case  may  be,  not 
fulfilled^,  the  Governor  General  in  Council  or  the  Local 
Government  may  cancel  the  suspension  or  remission,  and 
thereupon  the  person  in  whose  favour  the  sentence  has  been 
suspended  or  remitted^  may,  if  at  large,  be  arrested  by  any 
police-officer  without  warrant  and  remanded  to  undeigo  the 
unexpired  portion  of  the  sentence. 

The  condition  on  which  a  sentence  is  suspended  or  remitted 
under  this  section  may  be  one  to  be  fulfilled  by  the  person  in 
whose  favour  the  sentence  is  suspended  or  remitted,  or  one 
independent  of  his  will^. 

^  Act  X  of  1886,  sec.  n. 
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Nothing  herein  contained  shall  be  deemed  to  interfere  with 
the  right  of  Her  Majesty  to  grant  pardons  ^,  reprieves  ^,  respites 
or  remissions  of  punishment. 

402.  The  Governor  General  in  Council^  or  the  Local  Power  to 
Government,  may,  without  the  consent  of  the  person  sen-®^^^** 
tenoed,  commute  any  one  of  the  following  sentences  for  any  ment. 
i  other  mentioned  after  it : — 

death,  transportation,  penal  servitude,  rigorous  imprisonment 
for  a  term  not  exceeding  that  to  which  he  might  have  been 
sentenced,  simple  imprisonment  for  a  like  term,  fine  ^. 


f 


CHAPTER  XXX. 

OP   PEEVIOUS  ACqUITTALS  OE  CONVICTIONS. 

403.  A  person  who  has  once  been  tried  by  a  Court  of  Person  once 
competent  iurisdiction*  for  an  offence  and  convicted  or  acquitted  conricted 

1-11  •     •  .       ,  .       *^'  aoquit- 

of  such  offence  shall,  while  such  conviction  or  acquittal  remains  ted  not  to 
in  force,  not  be  liable  to  be  tried  again  for  the  same  offence,  ^^  ^_ 
nor  on  the  same  facts  for  any  other  offence  for  which  a  fence, 
different  charge  from  the  one  made  against  him  might  have 
been  made  under  section  2^6,  or  for  which  he  might  have 
been  convicted  under  section  237*. 

A  person  acquitted  or  convicted  of  any  offence  may  be 
afterwards  tried  for  any  distinct  offence  for  which  a  separate 
charge  might  have  been  made  against  him  on  the  former  trial 
under  section  ^235,  paragraph  one. 

A  person  convicted  of  any  offence  constituted  by  any  act 
causing  consequences  which,  together  with  such  act,  consti- 
tuted a  different  offence  from  that  of  which  he  was  convicted, 
may  be  afterwards  tried  for  such  last-mentioned  offence,  if 
the  consequences  had  not  happened,  or  were  not  known  to  the 
Court  to  have  happened,  at  the  time  when  he  was  convicted. 

A  person  acquitted  or  convicted  of  any  offence  constituted 

^  As  to  this  branch  of  the  preroga-  '  And  see  the  Prisoners  Act,  V  of 

tive  see  5  Inst.  233,  and  Hawk.  P.  C.  1871,  sees.  23,  24,  25. 

b.  2,  c.  37,  s.  33.  The  code  is  silent  as  *  in  Britirii  India  ? 

to  pleading  pardons.  *  8  Mad.  296. 

'  Hawk.  P.  C.  b.  2,  c.  5  r,  s.  8. 
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by  any  acts  may^  notwithstanding  such  acquittal  or  conviction^ 
be  subsequently  charged  with,  and  tried  f or^  any  other  offence 
constituted  by  the  same  acts  which  he  may  have  committed^  if 
the  Court  by  which  he  was  first  tried  was  not  competent  to  try 
the  offence  with  which  he  is  subsequently  charged. 

Explanation. — The  dismiflsal  of  a  complaint^  the  stopping 
of  proceedings  under  section  249^  the  discharge  of  the  accused, 
or  any  entry  made  upon  a  chaige  under  section  273,  is  not  an 
acquittal  for  the  purposes  of  this  section^. 

lUustraitons. 

(a)  A  is  tried  upon  a  charge  of  theft  as  a  servant  and  acquitted. 
He  cannot  afterwards,  while  the  acquittal  remains  in  force,  be 
charged  with  theft  as  a  servant,  or,  upon  the  same  facts  ',  with  theft 
simply,  or  with  criminal  breach  of  trust. 

(6)  A  is  tried  upon  a  charge  of  murder  and  acquitted.  There 
is  no  charge  of  robbery;  but  it  appears  from  the  facts  that 
A  committed  robbery  at  the  time  when  the  murder  was  com- 
mitted; he  may  afterwards  be  charged  with,  and  tried  for, 
robbery. 

(c)  A  is  tried  for  causing  grievous  hurt  and  convicted.  The 
person  injured  afterwards  dies.  A  may  be  tried  again  for  culpable 
homicide. 

(d)  A  is  charged  before  the  Court  of  Session  and  convicted  of 
the  culpable  homicide  of  B,  A  may  not  afterwards  be  tried  on  the 
same  facts  for  the  murder  of  B, 

(e)  A  is  charged  by  a  Magistrate  of  the  first  class  with,  and 
convicted  by  him  of,  voluntarily  causing  hurt  to  A  A  may  not 
afterwards  be  tried  for  voluntarily  causing  grievous  hurt  to  ^  on 
the  same  facts,  unless  the  case  comes  within  paragraph  three  of 
this  section. 

(y*)  A  is  charged  by  a  Magistrate  of  the  second  class  with,  and 
convicted  by  him  of,  theft  of  property  from  the  i)erson  of  B, 
A  may  be  subsequently  charged  with,  and  tried  for,  robbery  on  the 
same  facts. 

{g)  Ay  B  and  C  are  charged  by  a  magistrate  of  the  fii*st  class 
with,  and  convicted  by  him  of,  robbing  Z>.  A,  B  and  C  may  after- 
wards be  charged  with,  and  tried  for,  dacoity  on  the  same  &c(s'. 


^  And  of  coarse  where  the  aocuBed 
has  been  acquitted  at  a  trial  by  a 
Court  without  jurisdiction  he  cannot 
plead  this  as  an  acquittal  for  the  pur- 
poses of  this  section,  2  Suth.  Cr.  10. 
See  sees.  240  (withdrawal  of  charges), 
308  (entry  by  Sessions  Judge),  and 
545    (composition)    for    transactions 


amounting  to  acquittals. 

'  The  words  '  upon  the  same  facts* 
should  come  next  after  *  charged.' 

'  For  other  illustrations  see  7  Suth. 
Cr.  15  (where  Peacock  G.J.  discusses 
the  English  plea  of  autrefois  acquit) : 
7  Mad.  557:  8  Mad.  296:  7  Ben. 
Appx.  25. 
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CHAPTER  XXXV 


OF  APPBALS. 

404.  No  appeal  shall  lie  from  any  judgment  or  order  of  a  UnleM 
Criminal  Court  except  as  provided  for  by  this  Code  or  by  any  ^^^ 
other  law  for  the  time  being  in  force  ^.  no  appeal. 

405.  Any  person  whose  application  under  section  89  for 
the  delivery  of  property  or  the  proceeds  of  the  sale  thereof  has 
been  rejected  by  any  Court,  may  appeal  to  the  Court  to  which 
appeals  ordinarily  lie  from  the  sentences  of  the  former  Court. 

406.  Any  person  required  by  a  Magistrate,  other  than  the 
District  Magistrate  or  a  Presidency  Magistrate,  to  give 
security  for  g^ood  behaviour  under  section  118,  may  appeal  to 
the  District  Magistrate. 


Ai^ieal 
from  order 
rejeciiiig 
application 
under 
■ec.  89. 

Appeal 
from  order 
requiring 
security  tor 
good  be- 
haviour. 
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^  The  proyiflionf  of  this  chapter 
apply,  so  iar  as  they  are  applid^le, 
to  appeals  under  sec.  486,  infra. 
Where  no  appeal  lies,  the  High  Court 
as  a  court  of  revision  will  in  very 
exceptional  circumstanoes  exercise 
the  powers  of  an  appellate  court; 
see  sec.  439,  infra,  and  8  Bom.  197. 

'  Thus,  no  appeal  lies  from  an 
order  passed  by  a  District  Magistrate 
under  sec.  123  requiring  a  person  to 
be  detained  in  prison  until  he  should 
provide  security  for  his  good  behaviour, 
9  Cal.  879.  No  appeal  lies  from  an 
order  und[er  sec.  22  of  the  Cattle  Tres- 
pass Act,  I  of  1871,  awarding  com- 
pensation, 10  Bom.  230.  No  appeal 
lies  to  a  District  Magistrate  fr>om  a 
sentence  passed  under  chap,    xviii, 


supra,  by  a  Bench  invested  with  first- 
class  powers,  9  Cal.  96.  No  appeal 
lies  from  an  order  under  sec.  488  for 
the  payment  of  maintenance,  7  Suth. 
Cr.  10. 

As  to  appeals  to  Her  Majesty  in 
Council,  see  24  &  25  Vic.  c.  104,  sec. 
II,  and  Charter,  §  41  (Macpherson, 
p.  84).  For  the  old  law,  see  7  Moore, 
I.  A.  72  (where  an  appeal  was  allowed 
from  a  judgment  of  the  Supreme 
Court  at  Calcutta  in  case  of  mur- 
der) :  3  ibid.  468,  488.  Where  the 
High  Court  punishes  for  contempt 
conmiitted  by  publishing  a  libel  out  of 
Court  when  the  Court  is  not  sitting, 
such  a  case  is  not  a  proper  one  for 
appeal  to  Her  Majesty,  L.  R.,  10 1.  A. 
171. 


208  THE   CODE   OF  CRIMINAL   PROCEDURE. 

Appeal  407.  Any  person  convicted  on  a  triaP  held  hj  any  Magis- 

tex^'of*    trate  of  the  second  or  third  class  ^^  or  any  person  sentenced 

■f?ond  or    under  section  349  by  a  Sub-divisional  Magistrate  of  the  second 

Magistrate,  class^  may  appeal  to  the  District  Magistrate. 

Tranafer  of     The  District  Magistrate  may  direct  that  any  appeal  under 

^l^dass    ^^  section^  or  any  class  of  such  appeals^  shall  be  heard  by  any 

Magis^       Magistrate  of  the  first  class  subordinate  to  him  and  empowered 

by  the  Local  Government  to  hear  such  appeals  ^,  and  thereupon 

such  appeal  or  class  of  appeals  shall  be  presented  to  such 

Subordinate  Magistrate^  or  if  already  presented  to  the  District 

Magistrate  shall  be  transferred  to  such  Subordinate  Magistrate. 

The  District  Magistrate  may  withdraw  from  such  Magistrate 

any  appeal  or  class  of  appeals  so  presented  or  transferred. 

Appeal  408.  Any  person  convicted  on  a  trial  held  by  an  Assistant 

t^noe  of*  Sessions  Judge^  a  District  Magistrate^  or  other  Magistrate  of 

Aflsistant  the  first  class,  or  any  person  sentenced  under  section  349  by  a 

Judge  or  Magistrate  of  the  first  class,  may  appeal   to  the   Court  of 

Magistrate  fipg«ion  • 
of  the  first   ^^Sion. 

olasB.  Provided  as  follows : — 

(a)  when  in  any  case  an  Assistant  Sessions  Judge  or  a 
District  Magistrate  passes  any  sentence  which  is  subject  to 
the  confirmation  of  the  Court  of  Session,  every  appeal  in  such 
case  shall  lie  to  the  High  Court,  but  shall  not  be  presented 
until  the  case  has  been  disposed  of  by  the  Court  of  Session ; 

(b)  any  European  British  subject  so  convicted  may,  at  his 
option,  appeal  either  to  the  High  Court  or  the  Court  of 
Session ; 

Appeals  to  409.  An  appeal  to  the  Court  of  Session  or  Sessions  Judge 
Sessionhow  shall  be  heard  by  the  Sessions  Judge  or  by  an  Additional  or 
heard.        Joint  Sessions  Judge. 

'  This  does  not  include  a  person  of  diyisions  in  Sind  were   invested 

ordered  under  section  32  of  the  Cattle  with  such  powers  under  the  corre- 

Trespass  Act  to  pay  compensation,  10  sponding  section  (266)  of  the  Code  of 

Bom.  230.  1872  ;  see  Macpherson*s  Lifts y  1884, 

^  or  by  a  Bench  of  Magistrates  in>  p.  210. 

vested  with  second    or   third  class  *  This  includes  a  District  Magis- 

powers,  9  Mad.  56.  trate  invested  with  powers  under  sec. 

^  First  class  Magistrates  in  charge  30;  9  Cal.  513,  516. 
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410.  Any  person  convicted  on  a  trial  held^  by  a  SessionB  Appeal 
Judge^  or  an  Additional  or  a  Joint  Sessions  Judge,  may  appeal  ten^^' 
to  the  High  Court  \  Court  of 

Session. 

411.  Any  person  convicted  on  a  trial  held  by  a  Presidency  Appeal 
Magistrate  may  appeal  to  the  High  Court  if  the  Magistrate  ^™  ^f  ' 
has  sentenced  him  to  imprisonment  for  a  term  exceeding  six  Preddenoy 
months  or  to  fine  exceeding  two  hundred  rupees'.  irate.*" 

412.  Notwithstanding    anything   hereinbefore   contained^  No  appeal 
where  an  accused  person  hsus  pleaded  guilty  and  has  been  ^^^  ^)^^ 
convicted  by  a  Court  of  Session  or  a  Presidency  Magistrate  on  •?°|^*^ 
such  plea^  there  shall  be  no  appeal  except  as  to  the  extent  or  goUty. 
legality  of  the  sentence  ^. 

413.  Notwithstanding    anything   hereinbefore   contained^  No  appeal 
there  shall  be  no  appeal  by  a  convicted  person  in  cases  in  which  ^^^^  ^ 
a   Court    of    Session  or  the  District   Magistrate  or  other 
Magistrate  of  the  first  class  passes  a  sentence  of  imprisonment 

not  exceeding  one  month  only^  or  of  fine  not  exceeding  fifty 
rupees  only,  or  of  whipping  only. 

Explanation. — There  is  no  appeal  from  a  sentence  of  im- 
prisonment passed  by  such  Court  or  Magistrate  in  default  of 
payment  of  fine  when  no  substantive  sentence  of  imprisonment 
has  been  passed. 

414.  Notwithstanding  anything  hereinbefore  contained,  No  appeal 
there  shall  be  no  appeal  by  a  convicted  person  in  cases  tried  tain^s^- 
summarily  in  which  a  Magistrate  empowered  to  act  under  n»»7  «>»- 
section  ^oo  passes  a  sentence  of  imprisonment  not  exceeding 

three  months  only,  or  of  fine  not  exceeding  two  hundred  rupees 
only,  or  of  whipping  only. 

415.  An  appeal  may  be  brought  against  any  sentence  Proviso  to 

referred  to  in  section  413  or  section  414  by  which  any  two  or  "  ,  ^ 

414. 

^  Where  the  Sessions  Judge's  jadg-  of  the  Kat&  Tributary  Mahils,  when 

ment  was  inybrm  a  mere  confirmation  the  offence  was  committed  outside 

of  the  Assistant  Magistrate's  judg-  British  India^  9  Cal.  a88. 

ment  and  sentence,  but  in  substance  *  These  words    do  not  include  a 

an  original  judgment,  an  appeal  lies  sentence  of  imprisonment  in  default 

from  it  to  the  High  Court,  a  Suth.  of  payment  of  fine,  the  operation  of 

Gr.  13,  19.  which  is  contingent  only  on  the  fine 

'  The    High    Court    cannot    hear  not  being  paid,  a  Mad.  30,  3a. 

appeals  from  convictions  by  any  other  *  5  Bom.  85. 
officers,  such  as  e.g.  the  Superintendent 

VOL.  II.  P 
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Saving  of 
■entenoes 
on£.B. 
Bubjeots. 

Appeal  in 
case  of  ac- 
quittal. 


Appeal  on 
what  mat- 
ters admis- 
sible. 


Petition  of 
appeal. 


Procedure 
when  ap- 
pellant in 
jail. 


more  of  the  punishmente  therein  mentioned  are  combined^  but 
no  sentence  which  would  not  otherwise  be  liable  to  appeal  shall 
be  appealable  merely  on  the  g^und  that  the  person  conyicted 
is  ordered  to  find  security  to  keep  the  peace. 

Explanation, — A  sentence  of  imprisonment  in  default  of 
payment  of  fine  is  not  a  sentence  by  which  two  or  more 
punishments  are  combined  within  the  meaning  of  this  section. 

416.  Nothing  in  sections  413  and  414  applies  to  appeals 
from  sentences  passed  under  Chapter  XXXIII  on  European 
British  subjects. 

417.  The  Local  Government  may  direct  the  Public  Prose- 
cutor^ to  present  an  appeal  to  the  High  Court  from  an  original 
or  appellate  order  of  acquittal'  passed  by  any  Court  other  than 
a  High  Court  •. 

418.  An  appeal  may  lie  on  a  matter  of  &ct  as  well  as  a 
matter  of  law,  except  where  the  trial  was  by  jury,  in  which 
case  the  appeal  shall  lie  on  a  matter  of  law  only. 

Explanation, — The  alleged  severity  of  a  sentence  shall  for 
the  purposes  of  this  section  be  deemed  to  be  a  matter  of  law  ^. 

419.  Every  appeal  shall  be  made  in  the  form  of  a  petition 
in  writing  presented  by  the  appellant  or  his  pleader  ^,  and  every 
such  petition  shall  (unless  the  Court  to  which  it  is  presented 
otherwise  directs)  be  accompanied  by  a  copy  of  the  judgment 
or  order  appealed  against,  and,  in  cases  tried  by  a  jury,  a  copy 
of  the  heads  of  the  charge  recorded  under  section  367. 

420.  If  the  appellant  is  in  jail,  he  may  present  his  petition 
of  appeal  and  the  copies  accompanying  the  same  to  the  officer 


^  Sec.  4,  cl.  {fn)f  supra,  p.  6a. 

"  3-4  Suth.  Cr.  41. 

'  See  sec.  423,  dauses  (a)  and  (<{). 
Snoh  appeal,  when  the  order  is  passed 
in  a  ease  tried  by  a  jury,  lief  on  a 
matter  of  law  only,  10  Cal.  1030. 
See  sec.  418.  Where  the  Sessions 
Judge  disagrees  with  a  yerdiot  ac- 
quitting the  prisoner  but  passes  judg- 
ment in  accordance  therewith,  an 
appeal  lies  under  this  section,  a  Cal. 
373,  but  only  on  matter  of  law.  As 
to  the  time  within  which  appeals  from 


acquittals  must  be  presented,  see  the 
Limitation  Act,  Sched.  II.  art.  157. 
When  an  appeal  comes  on  for  hearing, 
the  Public  Prosecutor  begins,  ao  Suth. 
Cr.  33. 

*  So  are  omission  to  consider,  and 
erroneously  setting  aside,  relevuit 
eiddence.  Nothing  in  sec.  418,  or  the 
rest  of  this  chapter,  aflfects  the  power 
conferred  by  sec.  307,  supra,  9  All. 

425- 

*  Sec.  4,  d.  (»).    But  see  i  Mad. 

304 :  6  Bom.  14. 
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in  charge  of  the  jail^  who  shall  thereupon  forward  such  petition 
and  copies  to  the  proper  Appellate  Court  ^. 

421.  On  receiving  the  petition  and  copy  under  section  419  Summarj 
or  section  420,  the  Appellate  Court  shall  peruse  the  same^  and,  I[?^^" 
if  it  considers  that  there  is  no  sufficient  g^und  for  interfering, 

it  may  reject  the  appeal  summarily :  provided  that  no  appeal 
presented  under  section  419  shall  be  dismissed  unless  the 
appellant  or  his  pleader  has  had  a  reasonable  opportunity'  of 
being  heard  in  support  of  the  same. 

Before  rejecting  an  appeal  under  this  section,  the  Court  may 
call  for  the  record  of  the  case,  but  shall  not  be  boimd  to 
do  so^ 

422.  If  the  Appellate  Court  does  not  reject  the  appeal  Notice  of 
summarily,  it  shall  cause  notice  to  be  given  to  the  appellant  or  *^*^* 
his  pleader  and  to  such  officer  as  the  Local  Government  may 
appoint  in  this  behalf^,  of  the  time  and  place  at  which  such 
appeal  will  be  heard,  and  shall,  on  the  application  of  such 
officer,  furnish  him  with  a  copy  of  the  grounds  of  appeal ; 

and,  in  cases  of  appeals  under  section  417,  the  Appellate 
Court  shall  cause  a  like  notice  to  be  given  to  the  accused. 

428.  The  Appellate  Court  shall  then  send  for  the  record  of  Powen  of 
the  case,  if  such  record  is  not  already  in   Court.     After  comrtin 
perusing  such  record,  and  hearing  the  appellant  or  his  pleader,  dispodDg 
if  he  appears,  and  the  Public  Prosecutor,  if  he  appears,  and,  in 
case  of  an  appeal  under  section  417,  the  accused,  if  he  appears, 
the  Court  may,  if  it  considers  there  is  no  sufficient  ground  for 
interfering,  dismiss  the  appeal,  or  may — 

(a)  in  an  appeal  from  an  order  of  acquittal,  reverse  such 
order  and  direct  that  further  inquiry  be  made,  or  that  the 
accused  be  retried  ^  or  committed  for  trial,  as  the  case  may  he^ 

^  Facilitiet,  sach  m  paper,  pens,  uid'  with  great  oantion,  and  reaaou, 

ink,  and,  if  necesBary,  an  amannensis,  howeyer  condie,  ahoald  be  given  for 

should  be  given  to  the  petitioner,  13  rejecting  an  appeal  under  it,  8  AH. 

Suth.  Or.  69.    So  far  as  concerns  the  515. 

requirements  of  the  Limitation  Act,  *  Notifications  under   this  section 

presentation  to  the  officer  in  charge  have  been  issued  by  the  Local  Govern- 

of  the  jail  is  equivalent  to  {nresenta-  ments    of  Bengal,  the   Panjl(b,  the 

tion  to  the  Court,  9  Mad.  359.  Central    Provinces,    British  Burm^ 

'  5  Mad.  II.  and  Assam ;  see  Macpherson  LUtg^ 

»  The  powers  conferred  by  this  sec-  1884,  pp.  361,  481,  515,  55a,  658. 

tion  should  be    exercised  spuingly  *  24  Suth.  Cr.  34,  col.  a. 

P  Z 


212      THE  CODE  OF  C&IMINAL  PEOCEDURE. 

or  find  him  guilty  and  pass  sentence  on  him  according  to 
law^; 

(6)  in  an  appeal  from  a  conviction^  (i)  reverse  the  finding 
and  sentence^  and  acquit  or  discharge  the  accused^  or  order  him 
to  be  retried  by  a  Court  of  competent  jurisdiction  subordinate 
to  such  Appellate  Court,  or  committed  for  trial  \  or  (2)  alter 
the  finding,  maintaining  the  sentence,  or,  with  or  without 
altering  the  finding,  reduce  the  sentence,  or  (3)  with  or  without 
such  reduction,  and  with  or  without  altering  the  finding, 
alter  the  nature  of  the  sentence,  but  not  so  as  to  enhance  the 
same; 

(c)  in  an  appeal  from  any  other  order,  alter  or  reverse  such 
order; 

(d)  Nothing  herein  contained  shall  authorise  the  Court  to 
alter  or  reverse  the  verdict  of  a  jury,  unless  it  is  of  opinion 
that  such  verdict  is  erroneous  owing  to  a  misdirection  by  the 
Judge,  or  to  a  misunderstanding  on  the  part  of  the  jury  of  the 
law  as  laid  down  by  him^. 

Judgments  424.  The  rules  contained  in  Chapter  XXVI  as  to  the 
dinate  Ap-  judgment  of  a  Criminal  Court  of  original  jurisdiction  shall 
^^^        apply,  so  far  as  may  be  practicable,  to  the  judgment  of  any 

Appellate  Court  other  than  a  High  Court*  : 

Provided  that,  unless  the  Appellate  Court  otherwise  directs, 

the  accused  shall  not  be  brought  up,  or  required  to  attend,  to 

hear  judgment  delivered. 

Order  by  425.  Whenever  a  case  is  decided  on  appeal  by  the  High 
on  appeal  Court  under  this  chapter,  it  shall  certify  its  judgment  or  order 
iobe  certi-  to  the  Court  by  which  the  finding,  sentence  or  order  appealed 
Court.        against  was  recorded  or  passed.     If  the  finding,  sentence  or 

order  was  recorded  or  passed  by  a  Magistrate  other  than  the 

District  Magistrate,  the  certificate  shall  be  sent  through  the 

District  Magistrate. 

The  Court  to  which  the  High  Court  certifies  its  judgment 

or  order  shall  thereupon  make  such  orders  as  are  conformable 

^  This  clause  applies  only  to  the  the  power  conferred  by  sec.  307,  see 

High  Court,  7  Mad.  214.     See  sec.  9  All.  425. 

417*  *  II   Cal.   449,  where    a    Session 

'  8  All.  14.  Judge  was  held  bound  by  sec,  367, 

'  That  this  section  does  not  affect  supra. 
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to  the  judgment  or  order  of  the  High  Court ;  and^  if  neceesaryj 
the  record  shall  be  amended  in  accordance  therewith. 

426.  Fending  any   appeal   by  a   convicted   person^   the  Smpeniion 
Appellate    Court   may,   for   reasons    to  be  recorded  by  it^^^^i^"^ 
in  writing,  order  that  the  execution  of  the  sentence  or  order  •'pp^- 
appealed  against  be  suBpended  and,  if  he  is  in  confinement,  ^^f  ^ 
that  he  be  released  on  bail  or  on  his  own  bond.  on  \mL 

The  power  conferred  by  this  section  on  an  Appellate  Court 
may  be  exercised  also  by  the  High  Court  in  the  case  of  any 
appeal  by  a  convicted  person  to  a  Court  subordinate  thereto. 

When  the  appellant  is  ultimately  sentenced  to  imprison- 
ment, penal  servitude  or  transportation,  the  time  during  which 
he  is  so  released  shall  be  excluded  in  computing  the  term  for 
which  he  is  so  sentenced. 

427.  When  an  appeal  is  presented  under  section  417,  the  ArrMtof 
High  Court  may  issue  a  warrant  directing  that  the  accused  JJ^J^Jj^o^ 
be  arrested  and  brought  before  it  or  any  subordinate  Court,  acquittal, 
and  the  Court  before  which  he  is  brought  may  commit  him  to 

prison  pending  the  disposal  of  the  appeal,  or  admit  him  to  bail  ^. 

428.  In  dealing  with  any  appeal  under  this  chapter,  the  Appellate 
Appellate  Court,  if  it  thinks  additional  evidence  to  be  necessary,  ^^,^^ 
may  either  take  such  evidence  itself,  or  direct  it  to  be  taken  ther  evi- 
by  a  Magistrate,  or,  when  the  Appellate  Court  is  a  High  ^Swt  it  to 
Court,  by  a  Court  of  Session  or  a  Magistrate.  ^  taken. 

When  the  additional  evidence  is  taken  by  the  Court  of 
Session  or  the  Magistrate,  it  or  he  shall  certify  such  evidence 
to  the  Appellate  Court,  and  such  Court  shall  thereupon  proceed 
to  dispose  of  the  appeal. 

Unless  the  Appellate  Court  otherwise  directs,  the  accused  or 
his  pleader  shall  be  present  when  the  additional  evidence 
is  taken ;  but  such  evidence  shall  not  be  taken  in  the  presence 
of  jurors  or  assessors. 

The  taking  of  evidence  under  this  section  shall  for  the 
purposes  of  Chapter  XXV  be  deemed  to  be  an  inquiry. 

429.  When  the  Judges  composing  the  Court  of  appeal  are  Prooedure 
equally  divided    in   opinion,   the   case,   with   their  opinions  Jp^^late 

^  I  Cal.  281  :  2  All.  340,  386. 
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Judges  are  thereon^  shall  be  laid  before  another  Judge  of  the  same  Courts 
divided.      ^^^  ^^^^  Jndge,  after  sach  examination  and  such  hearing 
(if  any)  as  he  thinks  fit^  shall  deliver  his  opinion,  and  the 
judgment  or  order  shall  follow  such  opinion. 

Finality  of     430.  Judgments  and  orders  passed  by  an  Appellate  Court 
appS.*^*'    upon  appeal  shall  be  final  ^,  except  in  the  eases  provided  for  in 
section  417  and  Chapter  XXXII. 

Abatement     431.  Every  appeal  under  section  417  shall  finally  abate  on 
».  ^jjg  death  of  the  accused,  and  every  other  appeal  under  this 
chapter  shall  finally  abate  on  the  death  of  the  appellant  ^. 

CHAPTER  XXXII. 

OF   REFERENCE   AND   REVISION'. 

Reference       432.  A  Presidency  Magistrate  may,  if  he  thinks  fit,  refer 

dency*""     ^^^  *^®  opinion  of  the  High  Court  any  question  of  law  which 

^»^«^*e  arises  in  the  hearing  of  any  case  pending  before  him,  or  may 

Court.        give  judgment  in  any  such  case  subject  to  the  decision  of  the 

High  Court  on  such  reference;  and,  pending  such  decision, 

may  either  commit  the  accused  to  jail,  or  release  him  on  bail 

to  appear  for  judgment  when  called  upon. 

Disposal  of  433.  When  a  question  has  been  so  referred,  the  High 
ST^d^'  Court  shall  pass  such  order  thereon  as  it  thinks  fit,  and  shall 
cision  of  cause  a  copy  of  such  order  to  be  sent  to  the  Magistrate  by 
Court.        whom  the  reference  was  made,  who  shall  dispose  of  the  case 

conformably  to  the  said  order. 
Direction        The  High  Court  may  direct  by  whom  the  costs  of  such 

as  to  costs.      A  -I    11  1  •  1 

reference  shall  be  paid. 

Reserving       434.  When  any  person  has,  in  a  trial  before  a  Judge  of  a 

arisii^Tn  High  Court  consisting  of  more  Judges  than  one  and  acting  in 

original  ^^g  exercise  of  its  original  criminal  jurisdiction,  been  convicted 

tionof  of  an  offence,  the  Judge,  if  he  thinks  fit,  may  reserve  and 

p  ^J^  refer  for  the  decision  of  a  Court  consisting  of  two  or  more 


Court. 


'  4  Bom.  loi.  siders  just,  a  Bom.  564. 

'  The  High  Conrt  may,  never-  *  That  a  Joint  Sessions  Jodge 
theless,  call  for  and  examine  the  (sec.  9)  cannot  exercise  the  powers 
record  of  the  case  with  a  view  to  of  a  Sessions  Judge  under  this  chap- 
revision  and  rectification,  and  may  ter,  see  9  Bom.  168 ;  and  see  9  Bom. 
make  such  order  thereon  as  it  con-  53  a. 
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Judges  of  such  Court  any  question  of  law  which  has  arisen  in 
the  course  of  the  trial  of  such  person^  and  the  determination 
of  which  would  affect  the  event  of  the  trial. 

If  the  Judge  reserves  any  such  question^  the  person  convicted  Proeednre 
shall^  pending  the  decision  thereon^  be  remanded  to  jail,  or,  if  Jon'r^"**' 
the  judge  thinks  fit,  be  admitted  to  bail,  served. 

and  the  High  Court  shall  have  power  to  review  the  case  ^, 
or  such  part  of  it  as  may  be  necessary,  and  finally  determine 
such  question,  and  thereupon  to  alter  the  sentence  passed  by 
the  Court  of  original  jurisdiction,  and  to  pass  euch  judgment 
or  order  as  the  High  Court  thinks  fit  ^. 

435.  The  High  Court  ®  or  any  Court  of  Session  *,  or  District  Power  to 
Magistrate  *,  or  any  Sub-divisional  Magistrate  empowered  by  ^,d,  ^f 
the  Local  Government  in  this  behalf  *,  may  call  for  and  examine  jyf'Brio' 
the  record  of  any  proceeding  before  any  inferior  Criminal 
Court  "^  situate  within  the  local  limits  of  its  or  his  jurisdiction, 
for  the  purpose  of  satisfying  itself  or  himself  as  to  the 
correctness,  legality  or  propriety  of  any  finding,  sentence  or 
order  recorded  or  passed,  and  as  to  the  regularity  of  any 
proceedings  of  such  inferior  Court  ®. 

If  any  Sub-divisional  Magistrate  acting  under  this  section 
considers  that  any  such  finding,  sentence  or  order  is  illegal  or 
improper,  or  that  any  such  proceedings  are  irr^pilar,  he  shall 
forward  the  record,  with  such  remarks  thereon,  as  he  thinks 
fit,  to  the  District  Magistrate. 

Orders  made  under  sections  143  and  144  and  proceedings 


*  2  Bom.  61. 

'  Where  on  the  application  of  the 
prisoner's  counsel  a  question  is  re- 
served under  this  section  the  prisoner's 
counsel  has  the  right  to  begin,  8  Bom. 
200.  See  3  Bom.  H.  C,  Gr.  Ca.  30,  23  : 
5  Bom.  338,  341. 

'  The  High  Court  has  under  this 
section  power  to  go  into  questions  of 
£act,  but  it  generally  declines  to 
exercise  it,  10  Calc.  1049. 

♦  8  Cal.  644. 

*  12  CaL  473 :  8  Mad.  18  :  9  Bom. 
100  :  7  AU.  853. 

•  The  Madras  Government  has  em- 


powered all  its  Subdivisional  Magis- 
trates in  this  behalf,  Macph.  Lists, 
1884,  p.  137. 

^  The  District  Magistrate  may 
therefore  call  for  the  record  of  pro- 
ceedings before  a  Magistrate  of  the 
First  Glass  in  his  district,  9  Bom. 
102,  or  a  Sub-divisional  Magistrate 
of  the  ^rst  Class,  8  Mad.  18.  See 
sec.  17  supra,  where  tiie  word  used 
is  '  subor^nate ' ;  but  there  cannot 
be  subordination  without  inferiority. 
Seats  10  Cal.  268,  551 :  7  AU.  134. 

*  See  3  Cal.  393 :  8  Cal.  580 :  34 
&  35  Vic.  c.  104,  sec.  15. 
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Power  to 
order  oom- 
miiment. 


Power  to 
order  in- 
quiry. 


under  section  176  are  not  proceedings  within  the  meaning  of 
this  section. 

436*  When^  on  examining  the  record  of  any  case  nnder 
section  435  or  otherwise,  the  Court  of  Session^  or  District 
Magistrate  considers  that  such  case  is  triable  exclusively  by 
the  Court  of  Session,  and  that  an  accused  person  has  been 
improperly  discharged  by  the  inferior  Court,  the  Court  of 
Session  or  District  Magistrate  may  cause  him  to  be  arrested, 
and  may  thereupon,  instead  of  directing  a  fresh  inquiry, 
order  him  to  be  committed  for  trial  *  upon  the  matter  of  which 
he  has  been,  in  the  opinion  of  the  Court  of  Session  or  District 
Magistrate,  improperly  discharged  : 

Provided  as  follows — 

(a)  that  the  accused  has  had  an  opportunity  of  showing 
cause  to  such  Court  or  Magistrate  why  the  commitment  should 
not  be  made  ^  : 

[b)  that,  if  such  Court  or  Magistrate  thinks  that  the 
evidence  shows  that  some  other  offence  has  been  committed  by 
the  accused,  such  Court  or  Magistrate  may  direct  the  inferior 
Court  to  inquire  into  such  offence. 

437.  On  examining  any  record,  under  section  435  or 
otherwise,  the  High  Court  or  Court  of  Session  may  direct  the 
District  Magistrate  by  himself  or  by  any  of  the  Magistrates 
subordinate  ^  to  him  to  make,  and  the  District  Magistrate  ^  may 
himself  make,  or  direct  any  subordinate  Magistrate  to  make, 
further  inquiry  *  into  any  complaint  which  has  been  dismissed 


^  As    to  the  High   Court,    see   6 
All.  40,  and  sec.  439,  infra. . 
.  '  The  High  Court  will  not  interfere 
with  the  exercise  of  this  discretionary 
power,  2  Suth.  Cr.  44 :  7  ibid.  38. 

•  33  Suth.  Cr.  67 :  6  Mad.  373. 

*  The  term  'inferior*  is  used  in 
sections  435  and  436  because  in  both 
these  sections  the  Court  of  Session 
and  the  District  Magistrate  are  com- 
bined, and  the  Magistrates  (other 
than  the  District  Magistrate),  though 
subordinate  to  the  District  Magis- 
trate, are  not  so  generally  to  the 
Court  of  Session.  But  in  sec.  437 
the  District  Magistrate  being  dealt 
with  separately  from   the  Court  of 


Session,  the  use  of  the  term  '  inferior* 
is  no  longer  necessary,  and  aco<»rd- 
ingly  the  term  used  is  '  subordinate,* 
8  Mad.  19. 

*  but  not  a  I>eputy  Magistrate 
placed  in  charge  of  the  current  duties 
of  the  District  Magistrate's  office,  1 1 
Cal.  336. 

'  i.e.  an  inquiry  upon  further 
materials,  not  a  rehearing  upon  the 
same  evidence,  10  Cal.  307,  1037 : 
13  Cal.  553  :  8  Mad.  336 ;  but  see  10 
Bom.  131 :  9  All.  53. 

The  *  further  inquiry  *  should  ordi- 
narily be  conducted  by  the  Magis- 
trate who  first  inquired  into  the  case, 
8  Mad.  399. 
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^ 


under  section  203^  or  into  the  emse  of  any  aceased  person  who 
has  been  discharged  ^. 

438.  The  Court  of  Session  or  District  Magistrate  '  may,  if  Report  to 
it  or  he  thinks  fit^  on  examining  under  section  435  or  otherwise  q^^, 
the  record  of  any  proceeding,  report  for  the  orders  of  the  High 
Court  the  results  of  such  examination,  and,  when  such  report 
contains  a  recommendation  that  a  sentence  be  reversed  ^,  may 

order  that  the  execution  of  such  sentence  be  suspended,  and 
if  the  accused  is  in  confinement  that  he  be  released  on  bail^  or 
on  his  own  bond. 

439.  In  the  case  of  any  proceeding  ^  the  record  of  which  has  High 
been  called  for  by  itself,  or  which  has  been  reported  for  orders,  p^,^^  ^^ 
or  which  otherwise  •  comes  to  its  knowledge,  the  High  Court  revision. 
may,  in  its  discretion,  exercise  any  of  the  powers  "^  conferred  on 

a  Court  of  appeal  by  sections  195,  423,  426,  427  and  428  *, 
or  on  a  Court  by  section  338,  and  may  enhance  the  sentence  * ; 
and,  when  the  Judges  composing  the  Court  of  revision  are 
equally  divided  in  opinion,  the  case  shall  be  disposed  of  in 
manner  provided  by  section  429  ^^. 

No  order  under  this  section  shall  be  made  to  the  prejudice 
of  the  accused  unless  he  has  had  an  opportunity  of  being 
heard  either  personally  or  by  pleader  in  his  own  defence. 


*  6  All.  367.  The  order  to  make 
further  inquiry  sets  aside  a  prior 
order  of  discharge,  and  leaves  the 
inqnirj  before  the  Magistrate  open 
(as  it  was  before  that  order)  to 
ftirther  evidence  under  sec.  3521  and 
to  decision  nnder  sec  353  and  subse- 
qnent  sections  of  ch.  zxi,   7  Mad. 

456. 

*  but  not  a  Joint  Bfagistrate  of  a 

District,  14  Snth.  Gr.  35.  A  District 
Magistrate  who  considers  that  there 
has  been  a  miscarriage  of  justice  in 
the  Sessions  Court  should  not  report 
the  case  for  orders  under  this  section, 
but  communicate  with  the  Public 
IVosecutor,  9  AU.  363. 

'  In  the  absence  of  such  recom- 
mendation there  seems  no  power  to 
admit  the  accused  to  bail,  33  Suth. 
Cr.  40.    But  see  sec.  498. 

*  Chap,  zxxiz,  infra. 


*  whether  judicial  or  non- judicial. 

*  3  Mad.  38. 

^  Thus,  it  may  annul  a  conviction, 
even  though,  in  consequence  of  the 
expiry  of  the  sentence,  it  may  not 
be  possible  to  interfere  with  the 
latter,  7  AU.  135 ;  and  if  it  considers 
that  the  accused  has  been  improperly 
discharged,  it  may  order  him  to  be 
committed  for  trial,  6  All.  40,  and 
see  1  All.  139. 

*  But  in  non-appealable  cases  the 
High  Court,  except  on  very  excep- 
tional grounds,  will  not  exercise  under 
this  section  the  powers  of  an  Appellate 
Court,  8  Bom.  T97. 

*  so  as  to  alter  its  nature,  6  All. 
633:  II  Cal.  530. 

^*  Except  in  very  exceptional  in- 
stances, these  powers  will  not  be 
exercised  in  reference  to  questions  of 
fact,  6  AU.  485. 
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Where  the  sentence  dealt  with  under  this  section  has  been 
passed  by  a  Magistrate  acting  otherwise  than  under  section  34, 
the  Court  shall  not  inflict  a  greater  punishment  for  the  offence 
which^  in  the  opinion  of  such  Courts  the  accused  has  committed, 
than  might  have  been  inflicted  for  such  offence  by  a  Presidency 
Magistrate  or  a  Magistrate  of  the  first  class. 

Nothing  in  this  section  applies  to  an  entry  made  under 
section  273,  or  shall  be  deemed  to  authorise  a  High  Court  to 
convert  a  finding  of  acquittal  into  one  of  conviction  ^. 

OptioDAl         440.  No  party  has  any  right  to  be  heard  either  personally 

to  hear       ^^  ^7  pl^^^  before  any  Court  when  exercising  its  powers  of 

partiei.      revision :  provided  that  the  Court  may,  if  it  thinks  fit,  when 

exercising  such  powers,  hear  any  party  either  personally  or  by 

pleader,  and  that  nothing  in  this  section  shall  be  deemed  to 

affect  section  439,  paragraph  two. 

Statement  441.  When  the  record  of  any  proceeding  of  any  Presidency 
dencylSa-  Magistrate  is  called  for  by  the  High  Court  under  section  435, 
gistrate  of  the  Magistrate  may  submit  with  the  record  a  statement  setting 
Ms  deci-  forth  the  grounds  of  his  decision  or  order  and  any  facts  which 
sion.  i^Q  thinks  material  to  the  issue ;  and  the  Court  shall  consider 

such  statement  before  over-ruling  or  setting  aside  the  said 

decision  or  order. 

High  442.  When  a  case  is  revised  imder  this  chapter  by  the 

order  to  be  High  Court,  it  shall  certify  its  decision  or  order  to  the  Court 
certified  to  hyVhich  the  finding,  sentence  or  order  revised  was  recorded 
or  Magis-  or  passed,  and  the  Court  or  Magistrate  to  which  the  decision 
trate.  ^j,  qj^^j.  jg  g^  certified  shall  thereupon  make  such  orders  as  are 
conformable  to  the  decision  so  certified ;  and,  if  necessary,  the 
record  shall  be  amended  in  accordance  therewith. 

^  Bnt  as  to  revising  an  order  of  reyiew  its  judgment  pronounced  in  a 

acquittal,  see  9  All.  134.  criminal  case,  10  Bom.  176:  7  All. 

A  Divisional  Bencli  of  a  High  Court  672  ;  but  see  8  Cal.  63,  72. 
has  no  power  under  this  section  to 
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CKIMINAL  PR0CBSDIN08  AGAINST  BUBOPSANS  AND 

AMEBICAN8. 

443.  No  Magistrate^  unless  he  is  a  Justice  of  the  Peace^  Mftgis- 
and  (except  in  the  case  of  a  District  Magistrate  or  ^  Presidency  ^!rinT  ^ 
Ma^Hustiate)  unless  he  is  a  Magistrate  of  the  first  class  and  an  ^^^  ^^^^ 
E^^  British  8abjeet«,  a^inq^reinto  or  try  «»y  duirge  Sfrg 

\  against  an  European  British  subject  *.  b^' h"*^ 

444.  No  Judge  presiding  in  a  Court  of  Session^  except  the  Judge  pre- 
'           Sessions  Judge  ^,  shall  exercise  jurisdiction  over  an  European  court  ^ 

'  British  subject  unless  he  himself  is  an  European  British  S«»ion. 

y  subject ;  and,  if  he  is  an  Assistant  Sessions  Judge,  unless  he  ^fj^"**"* 

^  has  held  the  office  of  Assistant  Sessions  Judge  for  at  least  judge. 

'  three  years,  and  has  been  specially  empowered  in  this  behalf 

by  iixe  Local  Government  *. 

i  445,  Nothing  in  section  443  or  section  444  shaU  prevAt  Gognisuice 

'  any  Magistrate  from  taking  cognisance  of  an  off ence  committed  ^^^^^^^^ 

by  any  European  British  subject  in  any  case  in  which  he  could  by  £.  B. 

take  cognisance  of  a  like  offence  if  committed  by  another  •''^^**- 

person: 

Provided  that,  if  he  issues  any  process  for  the  purpose  of 

compelling  the  appearance  of  an  European  British  subject 
i 

t^  '  Inserted   by  Act  III   of   1884,      tee  Tumbuire  cue,  6  Mad.  H.  C. 


ft 


I 


3-  7- 

'  This  meanB,  and  should  be, '  shall  *  Inserted  by  Act  III   of    1884, 

inquire  into  or  try  any  offence  alleged  sec.  4. 

to  have  been  oommitted  by  an  *  Kothing  in  sec.  443  or  sec.  444 
Europeaa  British  subject.*  For  the  applies  to  proceedings  against  Euro- 
definition  of  this  egression  see  sec.  pean  British  subjects  in  certain  cases 
4,  d.  («).    As  to  proof  of  nationality,  of  contempt,  sec  480,  infra. 


220  THE   CODE   OF   CRIMINAL   PBOCEDUBE. 

accused  of  an  offence^  sach  process  shall  be  made  retainable 
before  a  Magistrate  having  jurisdiction  to  inquire  into  or  try 
the  case. 

Sentences       446.  Notwithstanding  anything  contained  in  section  3a 

dal  Mi«iB-  o^  section  34^  no  Magistrate  other  than  a  District  Magistrate 

tratet.        q^  1  Presidency  Magistrate  shall  pass  any  sentence  on  an 

European  British  subject  other  than  imprisonment  for  a  term 

which  may  extend  to  three  months  or  fine  which  may  extend 

to  one  thousand  rupees,  or  both  ^. 

And  a  District  Magistrate  shall  not  pass  any  such  sentence 
other  than  imprisonment  for  a  term  which  may  extend  to  six 
months,  or  fine  which  may  extend  to  two  thousand  rupees,  or 
both  3. 

When  com-  447*  When  an  European  British  subject  is  accused  of  an 
to  be^to  ^^  offence  before  a  Magistrate,  and  such  offence  cannot,  in  the 
Court  of  opinion  of  such  Magistrate,  be  adequately  punished  by  him, 
when  to  ^^d  is  not  punishable  with  death  or  with  transportation  for 
^^^         life,  such  Magistrate  shall,  if  he  thinks  that  the  accused  ought 

to  be  committed,  commit  him  to  the  Court  of  Session,  or,  in 

the  case  of  a  Presidency  Magistrate,  to  the  High  Court  *. 
When  the  offence  which  appears  to  have  been  committed  is 

punishable  with  death  or  with  transportation  for  life,  the 

commitment  shall  be  to  the  High  Court  ^. 

Trial  of  448.  Where  any  person  committed  to  the  High  Court  ^ 
wWoh  one  ^der  section  447  is  charged  with  several  offences  of  which 
is,  and  the  qj^q  jg  punishable  with  death  or  transportation  for  life  and  the 
not,  pun-  others  with  a  less  punishment,  and  the  High  Court  considers 
ishable       ^j^^  j^^  should  not  be  tried  for  the  offence  punishable  with 

with  death  ,  ,  * 

or  trana-  death  or  transportation,  the  High  Court  may  nevertheless  try 
for^e.^'*    him  for  the  other  offences. 

Sentences  449.  Notwithstanding  anything  contained  in  section  31, 
t^on^on'  ^0  Court  of  Session  shall  pass  on  any  European  British  subject 
E.  B.  sub-  any  sentence  other  than  a  sentence  of  imprisonment  for  a  term 
^      *  which  may  extend  to  one  year,  or  fine,  or  both. 

'  Inserted   by  Act  III  of    1884,  •  Added  by  Act  III  of  1884,  sec.  5. 

sec.  5.  *  See  sec.  4,  cl.  (»),  supra,  p.  62 ;  and 

^  4  All.- 141.  in  British  Burma^  see  sec.  185,  para.  3. 
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If^  at  any  time  after  the  commitment  and  before  signing  Prooednre 
judgment^  the  presiding  Judge  thinks  that  the  offence  which  ^onTjudgo 
appears  to  be  proved  cannot  be  adequately  punished  by  such  a  find*  ^ 
sentence^  he  shall  record  his  opinion  to  that  effect  and  transfer  adequate, 
the  case  to  the  High  Court.     Such  Judge  may  either  himself 
bind  over,  or  direct  the  committing  Magistrate  to  bind  over, 
the  complainant  and  witnesses  to  appear  before  the  High  Court. 

450.  Repealed  by  Act  III  of  1884,  eec.  6. 

45L  In  trials  of  European  British  subjects  before  a  High  Mixed  |aiT 
Court  or  Court  of  Session^  if,  before  the  first  juror  is  called  Kuropean 
and  accepted,  or  the  first  assessor  is  appointed,  as  the  case  may  Britiihsub- 
be,  any  such  subject  requires  to  be  tried  by  a  mixed  jury,  the 
trial  shall  be  by  a  jury  of  which  not  less  than  half  the  number 
shall  be  Europeans  or  Americans,  or  both  Europeans  and 
Americans. 

451a.  (i)  Ia  trials  of  European  British  subjects  before  a  Ri^t  of 
I         District  Magistrate,  any  such  subject  may  in  a  sunmions  case,  gdbjeot  to 
before  he  is  heard  in  his  defence  under  section  ^44,  or  in  a  ^}^  i^ 

,       before  Jhfh 

warrant  case,  before  he  enters  on  his  defence  under  section  trict  Ma- 


tt 

\ 


\ 


\ 


256,  claim  that  the  trial  Bhall  be  by  a  jury  composed  in  mamxer  «^'^' 

^         prescribed  by  section  451.. 

(z)  If  a  claim  is  made  under  subsection  (i)  in  a  summons 

case  at  the  time  when  the  Magistrate  proceeds  under  section 

244  to  hear  the  accused,  or  in  a  warrant  case  at  the  time  when 

the  Magistrate  calls  upon  the  accused  under  section  256^ 

enter  upon  the  defence,  the  Magistrate  shall  forthwith  issue  the 

necessary  orders  for  the  trial  by  a  jury  as  aforesaid. 

(3)  If  such  a  claim  is  made  at  an  earlier  stage  of  the 
proceedings,  the  Magistrate  shall  issue  such  orders  whenever 
it  appears  to  him  from  the  evidence  recorded  that  there  will 
be  a  sufficient  case  to  go  before  a  jury. 

(4)  In  every  such  case  the  Magistrate  shall,  notwithstanding 
anything  contained  in  section  242,  before  issuing  any  order 
as  aforesaid,  frame  a  formal  charge. 

(5)  The  provisions  of  sections  211,  216,  217,  219  and  220 
shall,  so  far  as  may  be,  apply  for  the  purpose  of  securing  the 
attendance  of  the  complainant,  the  accused  and  the  witnesses 
at  every  trial  to  be  held  under  this  section. 
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(6)  The  provisions  of  this  Code  rekting  to  the  procedure  in 
a  trial  by  jurj^  before  a  Court  of  Session  shaU,  as  nearly  as 
may  be^  &pply  to  every  trial  under  this  section  as  if  the 
District  Magistrate  were  a  Sessions  Judge  and  the  accused 
had  been  committed  to  his  Court  for  trial'. 

(7)  All  Courts  may  construe  any  of  the  provisions  referred 
to  in  subsection  (5)  or  subsection  (6),  in  so  fiur  as  they  are 
made  applicable  by  that  subsection  with  such  verbal  alterations 
not  affecting  the  substance  as  may  be  necessary  or  proper  to 
adapt  the  same  to  the  matter  before  them. 

(8)  Nothing  in  this  section  shall  affect  the  power  of  the 
Magistrate  to  commit  an  accused  person  for  trial  under  section 
347  or  section  447  *. 

Transfer  to  451 B.  (i)  If  an  accused  person  claims  to  be  tried  by  jury 
wi^er  xmder  section  45  lA^  and  in  the  opinion  of  the  District 
Magistrate  there  is  reason  to  believe  that  a  jury  composed  in 
manner  prescribed  by  section  451  cannot  be  constituted  for  the 
trial  before  himself^  or  cannot  be  so  constituted  without  an 
amoimt  of  delay^  expense  or  inconvenience  which  under  the 
circumstances  of  the  cas^e  would  be  unreasonable,  he  may, 
instead  of  issuing  orders  for  the  trial  before  himself  under 
section  451  a,  transfer  the  case  for  trial  to  such  other  District 
Magistrate  or  to  such  Sessions  Judge  as  the  High  Court  may, 
from  time  to  time,  by  rules  made  by  it  in  this  behalf  and 
approved  by  the  Local  Government,  or  by  special  order,  direct. 
{2,)  When  a  case  is  transferred  under  this  section  to  a 
Sessions  Judge  or  District  Magistrate,  he  shall  with  all  con- 
venient speed  try  it  with  the  same  powers  (including  the 
power  of  commitment)  and  according  to  the  same  procedure  as 
if  he  were  a  District  Magistrate  acting  under  sections  451  a  *. 

Trial  of  452.  In  any  case  in  which  an  European  British  subject  is 

?*^'  "?^*  accused  jointly  with  a  person  not  being  an  European  British 


certain 
caies. 


ject  and 


^  This  refers  generically  to  the 
'  class  of  cases  triable  by  a  Sessions 
Judge  with  the  help  of  a  jury,  and 
their  trial,  as  contradistinguished 
from  those  tried  with  the  help  of 
assessors  or  in  any  other  manner 
mentioned  in  the  Code/  9  All.  424, 
per  Straight  J. 


'  The  effect  of  this  dausa  is  to 
confer  on  the  District  Magistrate 
precisely  the  same  authority  as  the 
Sessions  Judge  has,  under  sec.  307, 
to  submit  a  case  when  he  disagrees 
with  the  jury,  9  All.  424. 

*  Added  by  Act  III  of  1884,  sea  8. 

«  Added  by  Act  III  of  1884,  sec.  8. 
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subject,  and  such  European  British  subject  is  committed  for  Natire 
trial  before  a  High  Court  or  Court  of  Session,  such  subject  ^^^  **'" 
and  person  may  be  tried  together,  and  the  procedure  on  the 
trial  shall  be  the  same  as  it  would  have  been  had  the  European 
British  subject  been  tried  separately : 

Provided  that,  if  the  European  British  subject  requires  When  Na- 
under  section  451  to  be  tried  by  a  mixed  jury,  or  by  a  mixed  ^^j^p^. 
set  of  assessors,  and  the  person  not  being  an  European  British  nte  triaL 
^  subject  requires  that  he  shall  be  tried  separately,  the  latter 

person  shall  be  tried  separately  in  accordance  with  the  provisions 
of  Chapter  XXIII. 

I  453.  When  any  person  claims   to  be  dealt  with  as  an  Prooednre 

European  British  subject,  he  shall  state  the  grounds  of  such  ^!^niobe 
claim  to  ihe-  Mafi:istrate  before  whom  he  is  bromrht  for  the  dealt  with 
purposes  of  the  inquiry  or  trial;  and  such  Magistrate  shall  ^  subject. 


I 


inquire  into  the  truth  of  such  statement,  and  allow  the  person 
making  it  a  reasonable  time  within  which  to  prove  that  it  is 
true,  and  shall  then  decide  whether  he  is  or  is  not  an  European 
British  subject,  and  shall  deal  with  him  accordingly.  If  any 
such  person  is  convicted  by  such  Magistrate  and  appeals  from 
such  conviction,  the  burden  of  proving  that  the  Magistrate's 
said  decision  was  wrong  shall  lie  upon  him. 

When  any  such  person  is  committed  by  the  Magistrate  for 
trial  before  the  Court  of  Session,  and  such  person  before  such 
Court  claims  to  be  dealt  with  as  an  European  British  subject, 
such  Court  shall,  after  such  further  inquiry,  if  any,  as  it  thinks 
fit,  decide  whether  he  is  or  is  not  an  European  British  subject, 
and  shall  deal  with  him  accordingly.  If  he  is  convicted  by 
such  Court  and  appeals  from  such  conviction,  the  burden  of 
proving  that  the  Court's  said  decision  was  wrong  shall  lie 
upon  him. 

When  the  Court  before  which  any  person  is  tried  decides 
that  he  is  not  an  European  British  subject,  such  decision  shall 
form  a  groimd  of  appeal  from  the  sentence  or  order  passed  in 
such  trial. 

454*  If  an  European  British  subject  does  not  claim  to  be  Failure 
dealt  with  as  such  by  the  Magistrate  before  whom  he  is  tried  ^^^^  ^ 

^  before  going  into  the  ca«e,  4  All.  141.  waiver. 
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or  by  whom  he  is  committed^  or  if  ^  when  such  claim  has  been 
made  before^  and  disallowed  by^  the  committing  Magistrate, 
it  is  not  again  made  before  the  Court  to  which  such  subject  is 
committed^  he  shall  be  held  to  have  relinquished  his  right  to 
be  dealt  with  as  such  European  British  subject  ^,  and  shall  not 
assert  it  in  any  subsequent  stage  of  the  same  case. 

Unless  the  Magistrate  has  reason  to  believe  that  any  person 
brought  before  him  is  not  an  European  British  subject^  the 
Magistrate  shall  ask  such  person  whether  he  is  such  a  subject 
or  not  ^. 

Trial  under  455.  Where  a  person  who  is  not  an  European  British 
t^ofuer-  ^"^^j®^*  ^  dealt  with  as  such  under  this  chapter^  and  does 
son  not  MX  not  object^  the  inquiry^  commitment^  trial  or  sentence  (as 

subject.       ^^^  ^^^^  ^^^7  ^)  ^^U  ^^^f  ^7  reason  of  such  dealing,  be 
invalid. 

Bight  of         456.  When  any  European  British  subject^  is  unlawfully 

^  b^  t  un-  ^®^^^^  ^  custody  by  any  person,  such  European   British 

lawfully      subject  or  any  person  on  his  behalf  may  apply  to  the  High 

apS'tob^  Court  which  would  have  jurisdiction-  over  such  European 

brought      British  subject  in  respect  of  any  offence  committed  by  him  at 

Hig"        the  place  where  he  is  detained,  or  to  which  he  would  be 

Court.        entitled  to  appeal  from  any  conviction  for  any  such  offence, 

for  an  order  directing  the  person  detaining  him  to  bring  him 

before  the  High  Court  to  abide  such  further  order  as  it  may 

pass. 

Procedure  457.  The  High  Court,  if  it  thinks  fit,  may,  before  issuing 
pSaSiion!^  such  order,  inquire,  on  affidavit  or  otherwise,  into  the  g^unds 
on  which  it  is  applied  for,  and  grant  or  refuse  such  application ; 
or  it  may  issue  the  order  in  the  first  instance,  and,  when  the 
person  applying  for  it  is  brought  before  it,  it  may  make  such 
further  order  in  the  case  as  it  thinks  fit,  after  such  inquiry  (if 
any)  as  it  thinks  necessary. 

^  i.  e.  as  regards  the  tribunal,  the  subject*s  rights  have  been  distinctly 

procedure,   and    (if   conyicted)    the  made  known  to  him  and  that  he  was 

punishment,  6  Cal.  83,  87.  enabled   to  exercise  his  choice  and 

'  lie  Foy,    I  Tayl.   k,  Bell,   219.  judgment  whether  he  would  or  would 

But    omission  to  ask  this  question  not  claim  them,  6  Cal.  83,  87,  88. 
will  not  affect  the  yalidity  of  any  '  This  section  does  not  apply  to 

proceeding,  sec.  534.    It  must  how-  Natives,  i  All.  i,  5. 
eyer  appear  that  tiie  European  British 
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I 

458.  The  High  Court  may  issue  such  orders  throughout  TerritoriM 

t  the  territories  within  the  local  limits  of  its  appellate  criminal  JJ^^     * 

,  jurisdiction^  and  such  other  territories  as  the  Governor  General  High  Court 

!  in  Council  may  directs  ISS^en. 

459.  Unless  there  is  something  repugnant  in  the  context^  Acts  oon- 
all  enactments  heretofore  or  hereafter  made  by  the  Governor  jj^^fction 

I  General  in  Council,  which  confer  on  Magistrates  or  on  the  o^  MagU- 

trfttflfl  or 

Court  of  Session  jurisdiction  over  offences^  shall  be  deemed  to  Court  of 
apply  to  European  British  subjects^  although  such  persons  be  Sowon. 
not  expressly  referred  to  therein  *. 

Nothing  in  this  section  shall  be  deemed  to  authorise  any 
Court  to  exceed  the  limits  prescribed  by  this  chapter  as  to  the 
amount  of  punishment  which  it  may  inflict  on  an  European 
British  subject^  or  to  confer  jurisdiction  on  any  Magistrate  or 
any  Judge  presiding  in  a  Court  of  Session  ^  not  being  a  Justice 
of  the  Peace  ^. 

460.  In  every  case  triable  hj  jury  or  with  the  aid  of  Jury  for 
assessors^  in  which  an  European  (not  being  an  European  ^.opeans  or' 
British  subject)  or  an  American  is  the  accused  person^  or  one  Americwui. 
of  the  accused  persons^  not  less  than  half  the  number  of  jurors 
or  assessors  shall^  if  practicable  and  if  such  European  or 
American  so  claims^  be  Europeans  or  Americans. 

461.  Whenever  an  European  or  American  is  charged  before  Jury  when 
the  Court  of  Session  jointly  with  a  person  not  an  European  or  q^*^^^. 
American,  and  in  compliance  with  a  claim  made  under  section  cMicharged 
460  is  tried  by  a  jury,  or  with  the  aid  of  a  set  of  assessors,  Vith  one 
of  which  at  least  one-half  consists  of  Europeans  and  Americans,  ®^  another 


race. 


the  latter  person  shall,  if  he  so  claims,  be  tried  separately. 

462.  When  a  trial  is  to  be  held  before  the  Court  of  Session  Summon- 
in  which  the  accused  person,  or  one  of  the  accused  persons,  is  eifpSmel- 
entitled  to  be  tried  by  a  jury  constituted  under  the  provisions  ling  jurors 
of  section  451  or  section  460,  or  before  the  Court  of  a  District  or  460. 
Magistrate  or  Sessions  Judge  proceeding  under  section  451  a 

^  See  the  five  notifications,  dated  also  9  Bom.  288,  333,  and  5  Mad.  333. 

respectively  23  Sept.i874,bsuedb7the  *  See  5  Mad.  H.  C.  277. 

Governor  General  in  Council  under  .  '  Inserted  by  Act  III  of  1884,  sec. 

28  Yic.  c.  15.  sec.  3,  Gazette  of  India,  9;   which  section  also,  repealed  the 

1874,  p.  486,  and  a  sixth  notification,  last  sixteen  words  of  sec.  459  of  Act 

dated  18  Dec.  1874,  ibid.,  p.  612.    See  X  of  1882. 

VOL.  II.  Q 
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or  451  B  ^,  the  Court  shall,  three  days  at  least  before  the  day 
fixed  for  holding  such  trial,  cause  to  be  summoned,  in  the 
manner  hereinbefore  prescribed,  as  many  European  and 
American^  jurors  as  are  required  for  the  trial. 

The  Court  shall  also  at  the  same  time  in  like  manner  cause 
to  be  summoned  the  same  number  of  other  persons  named  in 
the  revised  list,  unless  such  number  of  such  other  persons  has 
been  already  summoned  for  trials  by  jury  at  that  session. 

From  the  whole  number  of  persons  returned,  the  jurors  who 
are  to  constitute  the  jury  shall  be  chosen  by  lot  in  the  manner 
prescribed  in  section  2,y6,  xmtil  a  jury  containing  the  proper 
number  of  Europeans  or  Americans,  or  a  number  approaching 
thereto  as  nearly  as  practicable,  has  been  obtained : 

Provided  that  in  any  case  in  which  the  proper  number  of 
Europeans  and  Americans  cannot  otherwise  be  obtained,  the 
Court  may,  in  its  discretion,  for  the  purpose  of  constituting 
the  jury,  summon  any  person  excluded  from  the  list  on  the 
ground  of  his  being  exempted  under  section  320. 

Froeeoa-  463.  Criminal  proceedings  against  European  British  sub- 
Europeans  jects,  Europeans  not  being  European  British  subjects,  and 
a^d  Americans,  before  the  Court  of  Session  and  Hi^h  Court,  shall, 

except  as  otherwise  expressly  provided,  be  conducted  according 

to  the  provisions  of  this  Code. 

CHAPTER  XXXIV. 

LUNATICS. 

Procedure       464.  When  a  Magistrate  holding  an  inquiry  or  a  trial  has 

where        reason  to  believe  that  the  accused  is  of  unsound  mind  and 

appears       consequently  incapable  of  making  his  defence,  the  Magistrate 

MjSs-*^    shall  inquire  into  the  fact  of  such  unsoundness,  and  shall 

trate.         cause  such  person  to  be  examined  by  the   Civil   Surgeon 

of  the  District  or  such  other  medical  oflBcer  as  the  Local 

Government   directs^,   and    thereupon    shall    examine    such 

Surgeon  or  other  officer  as  a  witness,  and  shall  reduce  the 

examination  to  writing. 

^  Added  by  Act  III  of  1884,  sec.      Qoyemments    of   Madras,    Bombay, 
10.  and  Assam,  Macphersdn,  Lute,  1884, 

*  See    notifications    by   the    local      pp.  114,  233,  658. 


\ 
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If  such  Magistrate  is  of  opinion  that  the  accused  is  of 
unsound  mind  and  consequently  incapable  of  making  his 
defence,  he  shall  postpone  further  proceedings  in  the  case  ^. 

466.  If  any  person  committed  for  trial  before  a  Court  of  Prooednre 
Session  or  a  High  Court  appears  to  the  Court  at  his  trial  to  Z^^^ 
be  of  unsound  mind  and  consequently  incapable  of  making  his  committed 
defence,  the  jury  or  the  Court  with  the  aid  of  assessors  shall,  coort  of 
in  tixe  first  ins^ce,  i^  the  fi.t  of  aueh  unsoundaess  andgjon^^ 
incapacity  ^,  and,  if  satisfied  of  the  &ct,  shall  pass  judgment  appears 
accordingly,  and  thereupon  the  trial  shall  be  postponed.  iM»ne. 

The  trial  of  the  fact  of  the  unsoundness  of  mind  and  in- 
capacity of  the  accused  shall  be  deemed  to  be  part  of  his  trial 
before  the  Court. 

466.  Whenever  an  accused  person  is  found  to  be  of  unsoxmd  Release  of 
mind  and  incapable  of  making  his  defence,  the  Magistrate  or  ^^^^in- 
Court,.as  the  case  may  be,  if  the  case  is  one  in  which  bail  may  vestiptioii 
be  taken,  may  release  him  on  sufficient  security  beii^g  given 

that  he  shall  be  properly  taken  care  of  and  shall  be  prevented 
from  doing  injury  to  himself  or  to  any  other  person,  and 
for  his  appearance  when  required  before  the  Magistrate  or 
Court  or  such  officer  as  the  Magistrate  or  Court  appoints  in 
this  behalf. 

If  the  case  is  one  in  which  bail  may  not  be  taken,  or  if  Custody  of 
sufficient  security  is  not  given,  the  Magistrate  or  Court  shall  "**  ^^' 
report  the  case  to  the  Local  Government^,  and  the   Local 
Government  may  order  the  accused  to  be  confined  in  a  lunatic 
asylum  or  other  suitable  place  of   safe   custody,   and   the 
Magistrate  or  Court  shall  give  effect  to  such  order  ^. 

467.  Whenever  an  inquiry  or  a  trial  is  postponed  under  Resump- 
section  464  or  section  465,  the  Magistrate  or  Court,  as  the  **°°  ^  ^°" 


qmry  or 

case  may  be,  may  at  any  time  resume  the  inquiry  or  trial,  and  trial. 
i^  require  the  accused  to   appear  or  be  brought  before   such 

Magistrate  or  Court. 

^  and  report  the  case  to  the  Local  '  6  Snth.  Cr.  3,  o<d.  a. 

Goverament,  i  Suth.  Cr.  11.    Where  *  And  thereupon  the  authority  of 

the  accused,  though  not  insane,  can-  ike  Magistrate   or   Court  over  the 

not  be  made  to  understand  the  pro-  lunatic  ceases  and  does  not  zeTive 

ceedings,  see  sec.  341,  supra.  until  he  is  taken  back  under  sec.  473 ; 

^10  Ben.  Appz.  10.  see  2  Cal.  356. 

q  7, 
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When  the  accused  has  been  released  under  section  466,  and 
the  sureties  for  his  appearance  produce  him  to  the  officer  whom 
the  Magistrate  or  Court  appoints  in  this  behalf,  the  certificate 
of  such  officer  that  the  accused  is  capable  of  making  his 
defence  shall  be  receivable  in  evidence. 

•Procedure  468.  If,  when  the  accused  appears  or  is  again  brought 
appearing  before  the  Magistrate  or  the  Courts  as  the  case  may  be^  the 
^5^°^®^*"  Magistrate  or  Court  considers  him  capable  of  ma.king  his 
Court.        defence,  the  inquiry  or  trial  shall  proceed. 

If  the  Magistrate  or  Court  considers  the  accused  person  to 
be  still  incapable  of  making  his  defence,  the  Magistrate  or 
Court  shall  again  act  according  to  the  provisions  of  section 
464  or  section  465,  as  the  case  may  be. 

When  ac-  469.  When  the  accused  appears  to  be  of  sound  mind  at  the 
appears  to  *™®  ^^  inquiry  or  trial,  and  the  Magistrate  is  satisfied  from 
have  been  the  evidence  given  before  him  that  there  is  reason  to  believe 

insane 

that  the  accused  committed  an  act  which,  if  he  had  been  of 
sound  mind,  would  have  been  an  offence,  and  that  he  was  at 
the  time  when  the  act  was  committed,  by  reason  of  unsound- 
ness of  mind,  incapable  of  knowing  the  nature  of  the  act  or 
that  it  was  wrong  or  contrary  to  law  ^,  the  Magistrate  shall 
proceed  with  the  case,  and,  if  the  accused  ought  to  be  com- 
mitted to  the  Court  of  Session  or  High  Court,  send  him  for 
trial  before  the  Court  of  Session  or  High  Court,  as  the  case 
may  be. 

Judgment  470.  Whenever  any  person  is  acquitted  upon  the  ground 
on^ound  that,  at  the  time  at  which  he  is  alleged  to  have  committed 
of  lunacy,  an  offence,  he  was,  by  reason  of  unsoundness  of  mind,  in- 
capable of  knowing  the  nature  of  the  act  alleged  as  con- 
stituting the  offence,  or  that  it  was  wrong  or  contrary  to  law, 
the  finding  shall  state  specifically  whether  he  committed  the 
act  or  not  ^. 

'  See  the  Penal  Code,  sec.  84  ;  vol.  have  committed  an  offence,  the  High 

I.  p.  117.  Court  will  not  interfere  with  the  ver- 

^  See  for  a  form  of  such  finding,  8  diet  except  upon  the  dearest  eyidence 

Suth.  Cr.  Letters,  19.    Where  the  jury  that  the  jury  was  mistaken,  19  Suth. 

finds  that  the  accused  was  insane  at  Cr.  45. 
the  time  at  which  he  is  alleged  to 
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471*  Whenever  such  judgment  states  that  the  accused  Penon  ao- 
p  person  committed  the  act  alleged,  the  Magistrate  or  Court  0^,^^]^ 

[  before  whom  or  which  the  trial  has  been  held  shall,  if  such  gronnd  io 

I  act  would,  but  for  the  incapacity  found,  have  constituted  an  ^fe  oub< 

I  offence,  order  such   person   to  be  kept  in  safe  custody  in^^y* 

I  such  place  and  manner  as  the  MagiBtrate  or  Court  thinks 

I  fit,  and  shall  report  the  case  for  the  orders  of  the  Local 

I  Government. 

;  The  Local  Government  may  order  such  person  to  be  con- 

'  fined  in  a  limatic  asylum,  jail  or  other  suitable  place  of  safe 

custody. 

'  472.  When  any  person  is  confined  under  the  provisions  of  Lnnatio 

J  section  466  or  section  471,  the  Inspector  General  of  Prisons,  ^^°*" 

if  such  person  is  confined  in  a  jail,  or  the  visitors  of  the^i^ted. 
lunatic  asylum,  or  any  two  of  them,  if  he  is  confined  in 
a  limatic  asylum,  may  visit  him  in  order  to  ascertain  his 
state  of  mind;  and  he  shall  be  visited  once  at  least  in  every 
six  months  by  such  Inspector  General  or  by  two  of  such 
I  visitors  as  aforesaid;  and  such  Inspector  General  or  visitors 

)  shall  make  a  special  report  to  the  Local  Government  as  to 

the  state  of  mind  of  such  person. 

473.   If  such  person  is  confined  under  the  provisions  of  Prooedme 
section  466,  and  such  Inspector  General  or  visitors  shall  cer-  ]^c  kroner 
tify  that,  in  his  or  their  opinion,  such  person  is  capable  of  r«P«rt«d 
making  his  defence,  he  shall  be  taken  before  the  Magistrate  making 
or  Court,  as  the  case  may  be,  at  such  time  as  the  Magistrate  d®^«"^<»« 


) 


> 


or  Court  appoints,  and  the  Magistrate  or  Court  shall  deal 
with  such  person  under  the  provisions  of  section  468;  and 
the  certificate  of  such  Inspector  General  or  visitors  as  afore- 
said shall  be  receivable  as  evidence. 


.  474.  If  such  person  is  confined  under  the  provisions  of  Procedure 

^  section  466  or  section  471,  and  such  Inspector  General  or  JJi^^^c  con- 

visitors  shall  certify  that,  in  his  or  their  judgment,  he  may  fin«i  under 
be  discharged  without  danger  of  his  doing  injury  to  himself  declared 
or  to  any  other  person,  the  Local  Government  may  thereupon  ^t!^L^' 
order  him  to  be  discharged,  or  to  be  detained  in  custody,  or 
to  be  transferred  to  a  public  lunatic  asylum  if  he  has  not  been 
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already  sent  to  such  an  as jlum ;  and,  in  case  it  orders  him  to 
be  transferred  to  an  asylum,  may  appoint  a  commission,  con* 
sisting  of  a  judicial  and  two  medical  officers. 

Such  commission  shall  make  formal  inquiry  into  the  state 
of  mind  of  such  person,  taking  such  evidence  as  is  necessary, 
and  shall  report  to  the  Local  Gbvemment,  which  may  order 
his  discharge  or  detention  as  it  thinks  fit. 

Delivery  of  475.  Whenever  any  relative  or  friend  of  any  person  con- 
(Mffe  of  re-  ^^  under  the  provisions  of  section  466  or  section  471  desires 
lative.  that  he  shall  be  delivered  over  to  his  care  and  custody,  the 
Local  Government,  upon  the  application  of  such  relative  or 
friend,  and  on  his  giving  security  to  the  satisfaction  of  such 
(jovemment  that  the  person  delivered  shall  be  properly  taken 
care  of  and  shall  be  prevented  from  doing  injury  to  himself 
or  to  any  other  person,  may  order  such  person  to  be  dehvered 
to  such  relative  or  friend. 

Whenever  such  person  is  so  delivered,  it  shall  be  upon 
condition  that  he  shall  be  produced  for  the  inspection  of 
such  officer  and  at  such  times  as  the  Local  Grovemment 
directs. 

The  provisions  of  sections  47a  and  474  shall,  mutatis  mu" 
tandiSy  apply  to  persons  delivered  under  the  provisions  of  this 
section ;  and  the  certificate  of  the  inspecting  officer  appointed 
under  this  section  shall  be  receivable  as  evidence. 

Governor  475  a.  The  Govcmor  General  in  Council  may  direct  that 
Council  ^^Y  person  whom  the  Local  Government  has  ordered  under 
™*y  '®*  this  chapter  to  be  confined  in  a  lunatic  asylum,  jail  or  other 
criminal  place  of  Safe  custody,  shall  be  removed  from  the  place  where 
fro^*^  ne  ^®  ^  confined  to  any  lunatic  asylum,  jail  or  other  place  of 
province  to  safe  custody  in  British  India  ^. 

another. 

Local  Go-  475  B.  The  Local  Government  may  empower  the  officer  in 
^^^^g^g  charge  of  the  jail  in  which  a  person  is  confined  under  the 
Inspector  provisions  of  section  466  or  section  471  to  discharge  all  or 
certain  ^^7  ^^  ^^  functions  of  the  Inspector  General  of  Prisons 
functions,    under  section  471^,  section  473,  or  section  474  ^, 

^  Act  X  of  1886,  sec.  12. 


f 
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I 

i  CHAPTER  XXXV. 

PROCEEDINGS   IN   CASE   OF   CERTAIN   OFFENCES  AFFECTING 
THE  ADMINISTRATION   OF  JUSTICE. 

476.  When  any  Civil,  Criminal  or  BeTenue  Court  is  of  Proobdure 
opinion  that  there  is  gronnd  for  inquiring  into  any  offence  *^^!**. 
referred  to  in  section  195,  and  committed  before  it  or  brought  in  b.  195. 

%  under  its  notice  in  the  course  of  a  judicial  proceeding,  such 

Court,  after  making  any  preliminary  inquiry  that  may  be 
necessary  ^,  may  send  the  case  for  inquiry  or  trial  to  the  nearest 
Magistrate  of  the  first  class  *,  and  may  send  the  accused  in 
custody,  or  teke  sufficient  security  for  his  appearance,  before 
such  Magistrate;  and  may  bind  over  any  person  to  appear 
and  give  evidence  on  such  inquiry  or  trial. 

Such  Magistrate  shall  thereupon  proceed  according  to  law, 
and  may,  if  he  is  authorised  under  section  19:^  to  transfer 

I  cases,  transfer  the  inquiry  or  trial  to  some  other  competent 

Magistrate  '. 

/  477.  Subject  to  the  provisions  of  section  444,  a  Court  of  Power  of 

Session  may  charge  a  person  for  any  offence  referred  to  in  sec-  ^J„ 
^  tion  195  and  committed  before  it,  or  brought  under  its  notice  to  such  of- 

ji  ^       •   3*  *  ^  j*A        J  'J.  feno6B  oom* 

in  the  course  of  a  judicial  proceeding  *,  and  may  commit,  or  fitted  be- 
admit  to  bail  and  try,  such  person  upon  its  own  charge  *.  ^"°"  ***®^^- 

Such  Court  may  direct  the  Magistrate  to  cause  the  attend- 
f  ance  of  any  witnesses  for  the  purposes  of  the  trial. 


^  478.  When  any  such  offence  is  committed  before  any  Power  of 

Civil  or  Revenue  Court,  or  brought  under  the  notice  •  of  any  ^^  *^^ 

^  to  satisij  the  Court  that  there  is  the  inconvenience  which  would  be 

ground  for  etc.,  7  Mad.  189, 190:  5  caused  if  a  Judge  were  obliged  to 

All.  62  :  6  All.  98,  114.    The  pre-  appear  before  a  Magistrate  and  make 

liminary  inquiry  need  not  be  con-  a  complaint  on  oath  in  order  to  lay 

i               ducted  in  presence  of  the  accused,  9  a  foundation  for  a  prosecution,  7  All. 

'f-              Suth.   Or.  3,   or  extend  to  all   the  871. 

persons  who  may  be  implicated^  the  *  6  All.  103. 

offence,  7  Mad.  224.  'A  District  Judge  who  has,  as 

^13  Suth.  Or.  45.  such,  sanctioned  a   prosecution   for 

'  And  he  may  discharge  the  accused  forgery,  may,  in  his  capacity  as  Ses- 

if  he  thinks  the  evidence  not  sufficient  dons  Judge,  try  the  offence,  6  Bom. 

to  warrant  committal,  5  Bom.  H.  C,  479. 

Or.  41.    Sec.  476  is  intended  to  avoid  '  4  Ben.  Ap.  Cr.  9. 
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CoartB  to    Civil  or  Revenue  Court  in  the  course  of  a  judicial  proceeding  ^, 

inveatiga-    "^^  ^^  ^^^®  ^  triable  exclusively  by  the  High  Court  or  Court 

tionand     of  Session,  or  such  Civil  or  Revenue  Court  thinks  that  it 

High  Court  ought  to  be  tried  by  the  High  Court  or  Court  of  Session^ 

OT  Court  of  g^gjj  Civil  or  Revenue  Court  may^  instead  of  sending  the 

case  under  section  476  to  a  Magistrate  for  inquiry^  itself 

complete  the  inquiry^  and  commit  or  hold  to  bail  the  accused 

person  to  take  his  trial  before  the  High  Court  or  Court  of 

Session^  as  the  case  may  be. 

For  the  purposes  of  an  inquiry  under  this  section^  the  Civil 
or  Revenue  Court  may,  subject  to  the  provisions  of  section 
443,  exercise  all  the  powers  of  a  Magistrate;  and  its  pro- 
ceedings in  such  inquiry  shall  be  conducted  as  nearly  as  may 
be  in  accordance  with  the  provisions  of  Chapter  XVIII,  and 
shall  be  deemed  to  have  been  held  by  a  Magistrate. 

Procedure       479*  When  any  such  commitment  is  made  by  a  Civil  or 
of  Civil       Revenue  Court,  the  Court  shall  send  the  char&:e  with  the  order 

Court  in  ^  '  ®  ^ 

such  caBes.  of  commitment  and  the  record  of  the  case  to  the  Presidency 
Magistrate,  District  Magistrate  or  other  Magistrate  authorised 
to  commit  for  trial;  and  such  Magistrate  shall  bring  the 
case  before  the  High  Court  or  Court  of  Session,  as  the  case 
may  be,  together  with  the  witnesses  for  the  prosecution  and 
defence. 

Procedure  480.  When  any  such  offence  as  is  described  in  section  175, 
oftseTcf  ^  section  178,  section  179,  section  180,  or  section  228  of  the 
contempt.  Indian  Penal  Code  is  committed  in  the  view  or  presence  of 
any  Civil,  Criminal  or  Revenue  Court,  the  Court  may  cause 
the  offender,  whether  he  is  an  European  British  subject  or  not, 
to  be  detained  in  custody;  and  at  any  time  before  the  rising 
of  the  Court  on  the  same  day  may,  if  he  thinks  fit, 
nisance  of  the  offence  and  sentence  the  offenH**-- 
exceeding  two  hundred  rupees  2,  and,  in  c 
to  simple  imprisonment  ®  for  a  term  which 
month,  unless  such  fine  be  sooner  paid. 

'  6  All.  103.  relieve  the  ofl 

'  For  form  of  warrant  of  commit-  have  the  fine 

ment  see  Sched.  V.  No.  38.  sale,  3  Suth.  Ci 
'  Such     imprisonment     does    not 


i 
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Nothing  in  section  443  or  section  444  shall  be  deemed  to 
t  ^PPlj  ^  proceedings  under  this  section  ^. 

481.  In  every  such  case,  the  Court  shall  record  the  facts  Record  in 
constituting  the  offence,  with  the  statement  (if  any)  made  by ""°  ***®"' 
the  offender,  as  well  as  the  finding  and  sentence  ^. 

If  the  offence  is  under  section  228  of  the  Indian  Penal  Code, 
the  record  must  show  the  nature  and  stage  of  the  judicial  pro- 
^  ceeding  in  which  the  Court  interrupted  or  insulted  was  sitting, 

and  the  nature  of  the  interruption  or  insult. 

482.  If  the  Court  in  any  case  considers  that  a  person  ac-  Procedure 
I            cused  of  any  of  the  offences  referred  to  in  section  480  and  q^^^ 

i  committed  in  its  view  or  presence  should  be  imprisoned  other-  considers 

'  wise  than  in  default  of  payment  of  fine,  or  that  a  fine  ex-  BhoulTm)t 

ceeding  two  hundred  rupees  should  be  imposed  upon  him,  or  ^®  ?®*^*, 
such  Court  is  for  any  other  reason  of  opinion  that  the  case  g.  480. 
should  not  be  disposed  of  under  section  480,  such  Court,  after 
recording  the  facts  constituting  the  offence  and  the  statement 
of  the  accused  as  hereinbefore  provided,  may  forward  the  case 
to  a  Magistrate  having  jurisdiction  to  try  the  same,  and 
may  require  security  to  be  given  for  the  appearance  of  such 
accused  person  before  such  Magistrate,  or,  if  sufficient  security 
is  not  given,  shall  forward  such  person  under  custody  to  such 
Magistrate. 

The  Magistrate  to  whom  any  case  is  forwarded  under  this 
section  shall  proceed  to  hear  the  complaint  against  the  accused 
person  in  manner  hereinbefore  provided. 

483.  When  the  Local  Government  so  directs,  any  Registrar  when  Re- 
or  any  Sub-Registrar  appointed  under  the  Indian  Registration  ^^^P'^  *^j 
Act,  1877,  shall  be  deemed  to  be  a  Civil  Court  within  the  a  Civil 
meaning  of  sections  480  and  482  ^.  Court. 

i  484.  When  any  Court  has  under  section  480  adjudged  an  Discharge 

offender  to  punishment  for  refusing  or  omitting  to  do  anything  on^submis- 
which  he  was  lawfully  required  to  do,  or  for  any  intentional  sionorapo- 
insult   or  interruption,  the   Court    may,   in    its    discretion, 
discharge  the  offender  or  remit  the  punishment  on  his  sub- 

^  An  appeal  lies  from  orders  under  it,  sec.  486  infra. 
'  4  Mad.  H.  C.  229.  '13  Ben.  Appx.  40. 
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miMion  to  the  order  or  requisition  of  such  Courts  or  on 
apology  being  made  to  its  Batisfaction. 

I">l"'l*<'>^*       486*  If  any  witness  before  a  Criminal  Conrt  refuses  to 

commtu^  answer  such  questions  as  are  put  to  him  ^,  or  to  produce  any 

of  Denon    document  in  his  possession  or  power  which  the  Court  requires 

uMwcr  or   him  to  produce^  and  does  not  offer  any  reasonable  excuse  for 

P"^"**,    such  refusal,  such  Court  may.  for  reasons  to  be  recorded  in 

^^  writing,  sentence  him  to  simple  imprisonment,  or  by  wamuit* 

under  the  hand  of  the  presiding  Magistrate  or  Judge  commit 

him  to  the  custody  of  an  officer  of  the  Court,  for  any  term  not 

exceeding  seven  days,  unless  in  the  meantime  such  person 

consents  to  be  examined  and  to  answer,  or  to  produce  the 

document.    In  the  event  of  his  persisting  in  his  refusal,  he 

may  be  dealt  with  according  to  the  provisions  of  section  480 

or  section  482,  and,  in  the  case  of  a  Court  established  by 

Boyal  Charter,  shall  be  deemed  guilty  of  a  contempt. 

AppeftU  486.  Any  person  sentenced  by  any  Court  under  section 
rieSouT'  4^^  ^^  section  485  may,  notwithstanding  anything  herein- 
f n  ocm*  before  contained,  appeal  to  the  Court  to  which  decrees  or  orders 
made  in  such  Court  are  ordinarily  appealable. 

The  provisions  of  Chapter  XXXI  shall,  so  far  as  they  are 
applicable,  apply  to  appeals  under  this  section,  and  the  Ap- 
pellate Court  may  alter  or  reverse  the  finding,  or  reduce  or 
reverse  the  sentence  appealed  against. 

An  appeal  from  such  conviction  by  a  Court  of  Small  Causes 
in  a  Presidency-town  shall  lie  to  the  High  Court,  and 

an  appeal  from  such  conviction  by  any  other  Court  of 
Small  Causes  shall  lie  to  the  Court  of  Session  for  the  Sessions 
Division  within  which  such  Court  is  situate. 

An  appeal  from  such  conviction  by  any  officer  as  Registrar 
or  Sub-Registrar  appointed  as  aforesaid^  may,  when  such  officer 
is  also  Judge  of  a  Civil  Court,  be  made  to  the  Court  to  which 
it  would,  under  the  preceding  portion  of  this  section,  be  made 
if  such  conviction  were  a  decree  by  such  officer  in  his  capacity 
as  such  Judge,  and  in  other  cases  may  be  made  to  the  District 
Judge,  or,  in  the  Presidency-towns,  to  the  High  Court. 

*  3  Mad.  271.  'See  form  of  warrant,  Sched.  V.  No.  39. 

'  See  Bee.  483. 
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487.  Except  as  provided  in  sections  477^  480  and  485^  no  Ceruin 
Jndge  of  a  Criminal  Court  or  Magistrate^  other  than  a  Judge  J^lSs-  * 
of  a  High  Court,  the  Recorder  of  Bangoon  and  the  Presidency  trates  not 
Magistrates  ^,  shall  tiy  any  person  for  any  offence  referred  to  fen<^  re- 
in section  i  o  <;,  when  such  offence  is  committed  before  himself  or  ?«^**^  *° 
in  contempt  of  his  authority  ^,  or  is  brought  under  his  notice  ^  as  when  com- 
such  Judge  or  Magistrate  in  the  course  of  a  judicial  proceeding.  JJ[^*^J^ 

Nothing  in  section  476  or  section  48a  shall  prevent  aselyei. 
Magistrate  empowered  to  commit  to  the  Court  of  Session  or 
High  Court  from  himself  committing  any  case  to  such  Court, 
or  shall  prevent  a  Presidency  Magistrate  from  himself  dis- 
posing of  any  case  instead  of  sending  it  for  inquiry  to  another 
Magistrate. 


CHAPTER  XXXVI. 

OF  THE  MAINTENANCE  OP  WIVES  AND  CHILDREN^. 

488.  If  any  person  having  sufficient  means  neglects  or  Order  for 
refuses  to  maintain  his  wife*  or  his  Intimate  or  illegitimate  ^^*f^' 
child  ^  unable  to  maintain  itself^  the  District  Magistrate^  a  wives  and 
Presidency  Magistrate^  a   Sub-divisional   Magistrate^    or  a^        ^' 
Magistrate  of  the  first  class  "^  may^  upon  proof  of  such  neglect 
or  refusal^  order  such  person  to  make  a  monthly  allowance  for 
the  maintenance  of  his  wife  or  such  child^  at  such  monthly 
rate  ^,  not  exceeding  fifty  rupees  in  the  whole^  as  such  Magis- 


*  I  Mad.  305. 

'  The  District  Court  and  Seiaons 
Court  are  essentially  distinct  Courts, 
though  presided  over  hj  the  same 
ofEicer.  There  is  nothing,  therefore, 
to  debar  a  District  Judge  who  has,  on 
hearing  a  civil  appeal,  sanctioned  the 
prosecution  of  a  party  for  forgery, 
from  trying  the  offence  in  his  capacity 
of  Sessions  Judge,  6  Bom.  479  (on 
sec.  473  of  the  Code  of  1872). 

'  4  Ben.  App.  Jur.  Cr.  11. 

*  So  an  Assistant  Sessions  Judge 
is  a  different  Court  from  the  Sessions 
Judge,  II  Bom.  H.  C.  98. 

.  ^  As  to  what  is  a  *wife'  for  the 
purpose  of  this  section,  see  4  N.  W. 
P.  1 38  (^orao-marriage  among  J^ts). 
The  question  is,  whether  the  form  of 


marriage  that  has  been  gone  through 
is  sufficient  to  enable  the  o£bpring  of 
the  union  to  inherit. 

'  No  order  can  be  passed  under 
this  section  for  the  maintenance  of  a 
foetus  of  which  a  woman  is  believed 
to  be  pregnant,  3  N.  W.  P.  70,  and 
'  child '  does  not  include  '  step-child.* 
There  is  no  law  in  India  like  4  &  5 
Wm.  IV.  c.  76.  sec.  57. 

^  i.  e.  the  Magistrate  of  the  par- 
ticular area  in  which  the  husband  or 
father  resides,  9  Bom.  45. 

'  The  Magistrate  may  alter  this, 
from  time  to  time,  under  sec  489. 
But  he  cannot  in  the  first  instance 
make  an  order  at  a  progressively  in« 
creasing  rate,  a  N.  W.  P.  454 :  1 2  Cal. 

535. 
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trate  thinks  fit,  and  to  pay  the  same  to  such  person  as  the 
Ma^strate  from  time  to  time  directs^. 

Such  allowance  shall  be  payable  from  the  date  of  the  order. 

If  any  person  so  ordered  wilfully  neglects  to  comply  with 
the  order,  any  such  Magistrate  may,  for  every  breach  of  the 
order,  issue  a  warrant  ^  for  levying  the  amount  due  in  manner 
hereinbefore  provided  for  levying  fines,  and  may  sentence 
such  person,  for  the  whole  or  any  part  of  each  month's  al- 
lowance remaining  unpaid  after  the  execution  of  the  warrant, 
to  imprisonment^  for  a  term  which  may  extend  to  one  month ^  : 

Provided  that,  if  such  person  offers  to  maintain  his  wife  on 
condition  of  her  living  with  him^,  and  she  refuses  to  live  with 
him,  such  Magistrate  may  consider  any  grounds  of  refusal 
stated  by  her*;  and  may  make  an  order  under  this  section 
notwithstanding  such  offer,  if  he  is  satisfied  that  such  person 
is  living  in  adultery,  or  that  he  has  habitually  treated  his 
wife  with  cruelty. 

No  wife  shall  be  entitled  to  receive  an  allowance  from  her 
husband  under  this  section  if  she  is  living  in  adultery,  or  if, 
without  any  sufficient  reason,  she  refuses  to  live  with  her 
husband,  or  if  they  are  living  separately  by  mutual  consent. 

On  proof  that  any  wife  in  whose  favour  an  order  has  been 
made  under  this  section  is  living  in  adultery '',  or  that  without 
sufficient  reason  she  refuses  to  live  with  her  husband,  or  that 


^  The  Magistrate  cannot  enter  into 
any  qneBtion  as  to  the  lawful  gnard- 
ianship  of  a  child,  4  Cal.  374.  Where 
the  claim  for  maintenance  had  been 
released,  the  Magistrate  should  not 
enforce  the  order,  10  Mad.  13. 

It  will  be  observed  that  sec.  488, 
like  the  Contract  Act,  sec.  68,  illus- 
tration 6,  assumes  that  husbands  and 
parents  are  under  a  legal  obligation 
to  support  their  wives  and  children. 
That  a  wife  residing  with  her  husband 
has  a  right  to  be  maintained  by  him, 
see  9  Bom.  45.  But,  apart  from  the 
personal  laws  of  the  Natives,  there 
seems  to  be  in  India  no  express  civil 

obligation  on  the  part  of  a  father 
to  maintain  his  child.  So  in  Eng- 
land,   Bazeley    v.     Forder,   L.    R., 


3  Q.  B.  559,  per  Cockbum  C.J. 

*  See  form,  Sohed.  V.  No.  41. 

*  simple  or  rigorons. 

*  Su<di  a  sentence  is  absolute  and 
the  imprisomnent  does  not  cease  on 
payment,  8  M»d.  70.  See  also  9  AH. 
340.  For  a  form  of  warrant  of  im. 
prisonment  on  failure  to  pay  mainten- 
ance, and  of  a  warrant  to  enforce  the 
payment  by  distress  and  sale,  see 
Sched.  V.  Nos.  40,  41. 

*  A  Hindti  must  offer  to  'main- 
tain* his  wife  as  part  of  his  family 
and  to  '  live '  with  her  as  a  husband 
lives  with  his  wife,  6  Mad.  371, 372. 

*  A  Hindd  husband's  marriage  of 
a  second  wife  is  not  a  sufficient 
ground,  7  Mad.  187. 

7  8  Bom.  Cr.  Ca.  124 :  5  All.  324. 


^ 


p 
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they  are  liying  separately  by  mutual  consent^  the  Magistrate 
shall  cancel  the  order. 

All  evidence  under  this  chaper  shall  be  taken  in  the  presence 
of  the  husband  or  father^  as  the  case  may  be^  or^  when  his 
personal  attendance  is  dispensed  with^  in  the  presence  of  his 
pleader^  and  shall  be  recorded  in  the  manner  prescribed  in  the 
case  of  summons-cases  ^. 

489.  On  proof  of  a  change  in  the  circumstances  of  any  Alteration 
person  receiving  under  section  488  a  monthly  allowance^  ^^I^J^^"^" 
ordered  under  the  same  section  to  pay  a  monthly  allowance  to 

his  wife  or  child^  the  Magistrate  may  make  such  alteration  in 
the  allowance  as  he  thinks  fit^  provided  the  monthly  rate  of 
fifty  rupees  be  not  exceeded. 

490.  A  copy  of  the  order  of  maintenance  shall  be  given  Enforce- 
without  payment  to  the  person  in  whose  fovour  it  is  nu.de,  or  ^  ^J 
to  his  guardian^  if  any^  or  to  the  person  to  whom  the  allowance  maintain- 
is  to  be  paid;  and  such  order  shall  be  enforceable^  by  any 
Magistrate  in  any  place  where  the  person  against  whom  it  is    " 
made  may  be^  on  such  Magistrate  being  satisfied  as  to  the 
identity  of  the  parties  and  the  non-payment  of  the  allowance 

due^ 


'  A  Hindti  marriage  of  a  man 
reverting  from  Christianity  to  Hindti- 
ism  is  not  void  in  consequence  of  a 
previous  Christian  marriage,  4  Mad., 
H.  C.  Bnlings,  iii.  The  Hindti  as  well 
as  the  Christian  wife  of  soch  a  person 
is  therefore  entitled  to  maintenance 
under  this  section. 

As  to  the  High  Court's  power  to 
revise  orders  made  under  this  section, 
see  20  Suth.  Cr.  58,  5  Bom.  H.  C,  Cr. 
Ca.  81. 

Of  comrse  section  488  does  not  de- 
prive a  wife  of  any  remedy  in  the  Civil 
Courts  which  she  would  otherwise 
have  had  against  her  husband,  6 
Suth.  Civ.  R.  57,  col.  2. 

'  This  does  not  deprive  the  Magis- 
trate of  his  jurisdiction  under  section 
488.  When  the  person  against  whom 
the  order  is  made  is  beyond  his  juris- 
diction he  may,  in  his  discretion, 
issue  a  warrant  under  section  488,  or 


refer  the  applicant  to  a  Ma^^trate 
having  jurisdiction  under  section  490 ; 
4  Mad.  230. 

'  The  order  does  not  deprive  a 
Muhammadan  husband  against  whom 
it  is  made  of  his  right  to  divorce  his 
wife,  and  after  such  divorce  the 
order  cannot  be  enforced  (7  Bom.  180), 
except  as  to  the  interval  between  the 
date  of  the  order  and  the  divorce  (19 
Suth.  Cr.  73),  and  except  during  the 
period  of  iddat,  i.  e.  three  months  in 
the  case  of  a  non-pregnant  woman; 
the  period  of  gestation,  if  she  be 
pregnant,  5  All.  226.  More  as  to 
orders  of  maintenance  of  Muham- 
madan wives,  8  Bom.  H.  C,  Cr.  Ca. 
95 :  5  CaL  558  :  8  Cal.  76.  Under 
the  Shia  law,  muta  wives  are  not  en- 
titled to  maintenance ;  but  this  does 
not  affect  their  statutory  right  under 
chap,  xxxvi,  8  Cal.  736. 
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CHAPTEB  XXXVII.. 

DIRECTIONS   OF  THE   NATURE   OF  A  HABEAS  CORPUS. 

491.  Abj  of  the  High  Courts  of  Judicature  at  Fort  Wil- 
liam, Madras  and  Bombay  may,  whenever  it  thinks  fit,  direct — 

(a)  that  a  person  within  the  limits  of  its  ordinary  original 
civil  jurisdiction  be  brought  up  before  the  Court  to  be  dealt 
with  according  to  law; 

(b)  that  a  person  illegally  or  improperly  detained  in  public 
or  private  custody  within  such  limits  be  set  at  liberty ; 

(c)  that  a  prisoner  detained  in  any  jail  situate  within  such 
limits  be  brought  before  the  Court  to  be  there  examined  as  a 
witness  in  any  matter  pending  or  to  be  inquired  into  in  such 
Court; 

(d)  that  a  prisoner  detained  as  aforesaid  be  brought  before  a 
court-martial  or  any  commissioners  acting  under  the  authority 
of  any  commission  from  the  Governor  General  in  Council  for 
trial  or  to  be  examined  touching  any  matter  pending  before 
such  court-martial  or  commissioners  respectively; 

(e)  that  a  prisoner  within  such  limits  be  removed  from  one 
custody  to  another  for  the  purpose  of  trial ;  and 

(f)  that  the  body  of  a  defendant  within  such  limits  be 
brought  in  on  the  Sheriff's  return  of  eepi  corpus  to  a  writ  of 
attachment^. 

Each  of  the  said  High  Courts  may,  from  time  to  time,  frame 
rules  to  regulate  the  procedure  in  cases  under  this  section*. 

Nothing  in  this  section  applies  to  persons  detained  under 
Bengal  Eegulation  III  of  1818,  Madras  Regulation  II  of  1819 
or  Bombay  Regulation  XXV  of  1827,  or  the  Acts  of  the 
Governor  General  in  Council  No.  XXXIV  of  1850  or  No.  Ill 
of  1858. 


^  As  to  the  power  of  the  late 
Supreme  Courts  to  grant  writs  of 
habeas  corpus,  see  I  Knapp,  i.  This 
chapter  seems  not  to  affect  the  Eng- 
lish prerogative  writ  oi  habeas  corpus 
ad  subjiciendum,  which  runs  into  all 
parts  of  British  India.  The  prohibi- 
tion in  25  &  26  Yic.  c.  20  does  not 
apply,  as  there  never  has  been  a  court 


in  British  India  '  having  authority  to 
grant  and  issue  the  said  writ  and  to 
ensure  the  due  execution  thereof, 
throughout  sfifkch  .  .  .  dominion,* 

'  See  the  rules  made  by  the  High 
Court  at  Fort  William  under  the 
oorresponding  section  of  Act  X  of 
1875,  Gazette  of  India,  Part  II,  la 
Aug.  1876,  p.  397. 


PAKT  IX. 

SUPPLEMENTARY  PROVISIONS. 


CHAPTER  XXXVIII. 

Of    THE    PUBLIC    PBOSBCUTOB. 

492.  The  Governor  General  in  Council  or  the  Local  Go-  Pow«r  to 
vemment  may  appoint^  generally^  or  in  any  case,  or  for  any  ^^^ 
specified  class  of  cases,  in  any  local  area,  one  or  more  officers  Proeecu- 
to  be  called  Public  Prosecutors  *. 

In  any  case  committed  for  trial  to  the  Court  of  Session,  the 
District  Magistrate,  or,  subject  to  the  control  of  the  District 
Magistrate,  the  Sub-divisional  Magistrate,  may,  in  the  absence 
of  the  Public  Prosecutor,  or  where  no  Public  Prosecutor  has 
been  appointed,  appoint  any  other  person,  not  being  an  officer 
of  police  below  the  rank  of  Assistant  District  Superintendent, 
to  be  Public  Prosecutor  for  the  purpose  of  such  case. 

493.  The  Public  Prosecutor  may  appear  and  plead  without  Public 
any  written  authority  before  any  Court  in  which  any  case  of  ^^^^ 
which  he  has  charge  is  under  inquiry,  trial  or  appeal ;  and,  if  in  any 
any  private  person  instructs  a  pleader  to  prosecute  in  any  p,^ 
Court  any  person  in  any  such  case,  the  Public  Prosecutor  shall  under  his 
conduct  the  prosecution,  and  the  pleader  so  instructed  shall         ^^^' 
act  therein  under  his  directions  *. 

494.  Any  PubHc  Prosecutor  appointed  by  the  Governor  Effect  of 
General  in  Council  or  the  Local  Government  *  may,  with  the  ^  ^^^ 
consent  of  the  Court,  in  cases  tried  by  jury  before  the  return  proaecu- 

tion. 

^  Sec.  4,  cl.  (m),  iupra,  p.  62.    The  121  ;  and  as  to  the  mode  in  which 

Bengal  Govemment  has  appointed  all  he  should  perform  his  functions,  see 

Government  pleaders  in  the  Lower  8  Bom.  H.  C,  Or.  Ga.  126,  153,  per 

Provinces  to  be  public  prosecutors,  Westropp  C.J. 

Calcutta  Gazette,  23  Nov.  1881,  Part  '  but  not  one  appointed  under  sec. 

1,  p.  1026.  492   by  the  District  Magistrate  or 

^  As  to  his  duty  to  call  and  ex-  Subdi visional  Magistrate,  8  AIL  291. 
amine  witnesses,  see  7  AU.  904, 8  Cal. 
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of  the  verdict^  and  in  other  eases  before  the  judgment  is  pro- 
nounced^ withdraw  from  the  prosecution  of  any  person ;  and^ 
upon  such  withdrawal, 

(a)  if  it  is  made  before  a  charge  has  been  framed,  the  ac- 
cused shaU  be  discharged ; 

(b)  if  it  is  made  after  a  charge  has  been  framed,  or  when 
under  this  Code  no  charge  is  required,  he  shall  be  acquitted. 

495.  Any  Magistrate  inquiring  into  or  trying  any  case 
may  permit  the  prosecution  to  be  conducted  by  any  person 
other  than  an  oiBicer  of  poHce  below  a  rank  to  be  prescribed 
by  the  Local  Government  in  this  behalf  with  the  previous 
sanction  of  the  Governor  General  in  Council^;  but  no  person, 
other  than  the  Advocate  General,  Standing  Coimsel,  Govern- 
ment Solicitor,  Public  Prosecutor  or  other  oiBicer  generally  or 
specially  empowered  by  the  Local  Government  in  this  behalf 
shall  be  entitled  to  do  so  without  such  permission. 

Any  person  conducting  the  prosecution  may  do  so  personally 
or  by  a  pleader. 

An  officer  of  police  shall  not  be  permitted  to  conduct  the 
prosecution  if  he  has  taken  any  part  in  the  investigation  into 
the  offence  with  respect  to  which  the  accused  is  being  prose- 
cuted^.* 


CHAPTER  XXXIX. 


Bail  to  be 
taken  in 
case  of 
bailable 
offence. 


OF   BAIL. 

496.  When  any  person  other  than  a  person  accused  of  a 
non-bailable  offence  ^  is  arrested  or  detained  without  warrant 
by  an  officer  in  charge  of  a  police-station  *,  or  appears  or  is 
brought  before  a  Court,  and  is  prepared  at  any  time  while  in 
the  custody  of  such  officer  or  at  any  stage  of  the  proceedings 
before  such  Court  to  give  bail,  such  person  shall  be  released 
on  bail:  provided  that  such  officer  or  Court,  if  he  or  it 
thinks  fit,  may,  instead  of  talking   bail  from    such  person. 


^  Act  X  of  1886,  sec.  13.     See  13 
Suth.  Cr.  18. 

«^  This  section  did  not  supersede 
the  provision  of  Bom.  Act  VII  of 
1867,   sec.  23,  which    authorised    a 


police  officer  to  prosecute  offenders  up 
to  final  judgment.  But  that  provision 
was  repealed  by  Act  X  of  1 886,  sec.  ao. 

5  Sec.  4,  cl.  (r),  supra,  p.  63. 

*  Sec.  4,  cl.  (o),  supra,  p.  63. 


( 
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discharge  liim  on  his  executing  a  bond  without  sureties  for 
his  appearance  as  hereinafter  provided  \ 

497.  When  any  person  accused  of  any  non-bailable  offence 
is  arrested  or  detained  without  warrant  by  an  officer  in  charge 

l^  of  a  police-station^  or  appears  or  is  brought  before  a  Court^  he 

may  be  released  on  bail^  but  he  shall  not  be  so  released  if  there 
appear  reasonable  grounds  for  believing  that  he  has  been  guilty 

\  of  the  offence  of  which  he  is  accused. 

If  it  appears  to  such  officer  or  Court  at  any  stage  of  the 
investigation^  inquiry  or  trials  as  the  case  may  be^  that  there 

L  are  not  reasonable  grounds  for  believing  that  the  accused  has 

committed  such  offence,  but  that  there  are  sufficient  grounds 
for  further  inquiry  into  his  guilt,  the  accused  shall,  pending 
such  inquiry,  be  released  on  bail,  or,  at  the  discretion  of  such 
officer  or  Court,  on  the  execution  by  him  of  a  bond  without 
sureties  for  his  appearance  as  hereinafter  provided. 

Any  Court  may,  at  any  subsequent  stage  of  any  proceeding 
under  this  Code,  cause  any  person  who  has  been  released  under 
this  section  to  be  arrested,  and  may  commit  him  to  custody. 

498.  The  amount  of  every  bond  executed  under  this  chap-  Pow«r  to 
ter  shall  be  fixed  with  due  regard  to  the  circumstances  of  the  misaion  to 
case,  and  shall  not  be  excessive ;  and  the  High  Court  or  Court  ^^^  ?'  "; 
of  Session  may,  in  any  case,  whether  there  be  an  appeal  on  baU. 
conviction  or  not,  direct  that  any  person  ^  be  admitted  to  bail, 
or  that  the  bail  required  by  a  police-officer  or  Magistrate  be 
reduced. 

499.  Before  any  person  is  released  on  bail  or  released  on  Bond  of  ao- 
his  own  bond,  a  bond  for  such  sum  of  money  as  the  police-  gureties. 
officer  or  Court,  as  the  case  may  be,  thinks  sufficient  shall  be 
executed  by  such  person,  and  when  he  is  released  on  bail,  by 
one  or  more  sufficient  sureties,  conditioned  that  such  person 
shall  attend  at  the  time  and  place  mentioned  in  the  bond,  and 
shall  continue  so  to  attend  until  otherwise  directed  by  the 
police-officer  or  Court,  as  the  case  may  be  *. 

^  For  forms  see  Sched.  V.  No.  42.  ^  even    a    convicted    person ;    see 

And  see  sec.  513,  infra,  as  to  taking  a       i  All.  151  as  to  the  former  law. 
deposit  in  lieu  of  a  bond.  '  See  form  of  bond,  Sched.  V.  No.  42. 

VOL.  II.  R 
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If  the  case  so  require,  the  bond  shall  also  bind  the  person 
released  on  bail  to  appear  when  called  upon  at  the  High  Court, 
Court  of  Session  or  other  Court  to  answer  the  charge. 

Diicliftrge       600.  As  soon  as  the  bond  has  been  executed,  the  person 

n^  ewh    £^^  whose  appearance  it  has  been  executed  shall  be  released ; 

and  when  he  is  in  jail  the  Court  admitting  him  to  bail  shall 

issue  an  order  of  release  to  the  officer  in  charge  of  the  jail  ^,  and 

such  officer  on  receipt  of  the  order  shall  release  him. 

Nothing  in  this  section,  section  496  or  section  497  shall  be 
deemed  to  require  the  release  of  any  person  liable  to  be  detained 
for  some  matter  other  than  that  in  respect  of  which  the  bond 
was  executed. 

Power  to  501.  If,  through  mistake,  fraud  or  otherwise,  insufficioit 
demt^biSl  sureties  have  been  accepted,  or  if  they  afterwards  become 
when  that  insufficient,  the  Court  may  issue  a  warrant  of  arrest  directing 

first  taken 

is  insuffi-    that  the  person  released  on  bail  be  brought  before  it  and  may 
cient         order  him  to  find  sufficient  sureties,  and  on  his  failing  so  to  do 
may  commit  him  to  jail. 

IHseharge  502.  All  Or  any  sureties  for  the  attendance  and  appearance 
of  a  person  released  on  bail  may  at  any  time  apply  to  a  Magis- 
trate to  discharge  the  bond  either  wholly  or  so  far  as  relates  to 
the  applicants. 

On  such  application  being  made,  the  Magistrate  shall  issue 
his  warrant  of  arrest,  directing  that  the  person  so  released  be 
brought  before  him. 

On  the  appearance  of  such  person  pursuant  to  the  warrant, 
or  on  his  voluntary  surrender,  the  Magistrate  shall  direct  the 
bond  to  be  discharged  either  wholly  or  so  far  as  relates  to  the 
applicants,  and  shall  call  upon  such  person  to  find  other 
sufficient  sureties,  and,  if  he  fails  to  do  so,  may  commit  him 
to  custody.   . 

*  See  form,  Sched.  V,  No.  43. 


of  sureties. 
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CHAPTER  XL. 

OF  COMHISSIONS   FOE  THE   EXAMINATION   OF  WITNESSES. 

503.  Whenever,  in  the  course  of  an  inquiry,  a  trial  or  any  when  at- 
other  proceeding  under  this  Code,  it  appears  to  a  Presidency  *«»^Mioeof 
Magistrate,  a  District  Magistrate,  a  Court  of  Session  or  the  mAjbedw- 
High  Court  that  the  examination  of  a  witness  is  necessary  for  ^^^ 

the  ends  of  justice,  and  that  the  attendance  of  such  witness 
cannot  be  procured  without  an  amount  of  delay,  expense  or 
inconvenience^  which,  under  the  circumstances  of  the  case, 
would  be  unreasonable,  such  Magistrate  or  Court  may  dispense 
with  such  attendance  and  may  issue  a  commission  to  any  Inae  of 
District  Magistrate  or  Magistrate  of  the  first  class,  within  2^^^^  ^^^^ 
the  local  limits  of  whose  jurisdiction  such  witness  resides,  to  procedure 
take  the  evidence  of  such  witness.  under. 

When  the  witness  resides  in  the  dominions  of  any  Prince  or 
State  in  alliance  with  Her  Majesty  in  which  there  is  an  officer 
representing  the  British  Indian  Government,  the  commission 
may  be  issued  to  such  officer  ^. 

The  Magistrate  or  officer  to  whom  the  commission  is  issued, 
or,  if  he  is  the  District  Magistrate,  he  or  such  Magistrate  of 
the  first  class  as  he  appoints  in  this  behalf,  shall  proceed  to 
the  place  where  the  witness  is,  or  shall  summon  the  witness 
before  him,  and  shall  take  down  his  evidence  in  the  same 
manner,  and  may  for  this  purpose  exercise  the  same  powers,  as 
in  trials  of  warrant-cases  under  this  Code  ^. 

504.  If  the  witness  is  within  the  local  limits  of  the  juris-  Commis- 
diction  of  any  Presidency  Magistrate,  the  Magistrate  or  Court  ^SieM*^ 
issuing  the  commission   may  direct   the   same  to  the  said  "^  ^^^resi- 
Presidency  Magistrate,  who  thereupon  may  compel  the  attend-  town. 


^  This  empowers  the  Conrts  to 
allow  examumtion  by  commission  in 
criminal  cases  where  a  witness, 
according  to  the  manners  and  cus- 
toms of  the  country,  ought  not  to 
appear  in  public,  5  All.  9a.  The  Cal- 
cutta High  Court  has  been  supposed 
to  have  held  that  a  pardiina^in  is 
of  right  exempted  from  personal  at- 
tendance  in  Court    (ibid.,    citing  4 


Cal.  ao).  But  this  is  only  the 
reporter's  headnote,  and  refers  to 
mere  witnesses.  Certainly  there  is 
no  such  exemption  where  she  is  a 
complainant. 

'  The  Courts  have  no  power  to  issue 
commissions  out  of  the  jurisdiction 
except  in  cases  provided  for  by  this 
section,  5  Bom.  338. 

'  Chapter  xxi,  supra. 
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ance  of  ^  and  examine^  such  witness  as  if  he  were  a  witness  in 
a  ease  pending  before  himself. 

Nothing  in  this  section  shall  be  deemed  to  affect  the  power 
of  the  High  Court  to  issue  commissions  under  the  thirty-ninth 
and  fortieth  of  Victoria^  chapter  46,  section  3. 

506.  The  parties  to  any  proceeding  under  this  Code  in 
which  a  commission  is  issued  may  respectively  forward  any 
interrogatories  in  writing  which  the  Magistrate  or  Court 
directing  the  commission  may  think  relevant  to  the  issue^  and 
the  Magistrate  or  officer  to  whom  the  commission  is  directed 
shall  examine  the  witness  upon  such  interrogatories. 

Any  such  partymay  appear  before  such  Magistrate  or  officer  by 
pleader^  or,  if  not  in  custody,  in  person,  and  may  examine,  cross- 
examine  and  re-examine  (as  the  case  may  be)  the  said  witness. 

506.  Whenever,  in  the  course  of  an  inquiry  or  a  trial  or 
any  other  proceeding  under  this  Code  before  any  Magistrate 
other  than  a  Presidency  Magistrate  or  District  Magistrate,  it 
appears  that  a  commission  ought  to  be  issued  for  the  examina- 
tion of  a  witness  whose  evidence  is  necessary  for  the  ends  of 
justice,  and  that  the  attendance  of  such  witness  cannot  be 
procured  without  an  amount  of  delay,  expense  or  inconvenience 
which,  under  the  circumstances  of  the  case,  would  be  unreason- 
able, such  Magistrate  shall  apply  to  the  District  Magistrate, 
stating  the  reasons  for  the  application^;  and  the  District 
Magistrate  may  either  issue  a  commission  in  the  manner 
hereinbefore  ^  provided  or  reject  the  application. 

507.  After  any  commission  issued  under  section  503  or 
section  506  has  been  duly  executed,  it  shall  be  returned, 
together  with  the  deposition  of  the  witness  examined  there- 
imder,  to  the  Court  out  of  which  it  issued ;  and  tjie  commission, 
the  return  thereto  and  the  deposition  shall  be  open  at  all 
reasonable  times  to  inspection  of  the  parties,  and  may,  subject 
to  all  just  exceptions  ^,  be  read  in  evidence  in  the  case  by  either 
party,  and  shall  form  part  of  the  record  *. 


^  He  should  also  state  the  nature  of 
the  alleged  offence,  the  state  of  the  pro- 
ceedingSi  and  the  name  of  the  witness; 
see  N.Y.  Code  of  Grim.  Proc.  §  639. 

*  Sec.  503. 

'  i.  e.  the  same  objection  may  be 


taken  to  a  question  in  the  interroga- 
tories, or  to  an  answer  in  the  deposi- 
tion, as  if  the  witness  had  been 
examined  orally  in  court. 

^  If  in  taking  evidence  by  commis- 
sion a  document  is  tendered  and  ob- 
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508.  In  eveiy  case  in  which  a  commission  is  issued  under  Adjoon- 
seetion  503  or  section  506,  the  inquiry,  trial  or  other  proceeding  ?JJ|L  ^  ^' 
m&j  be  adjourned  for  a  specified  time  reasonably  sufficient  for  ^^< 
the  execution  and  return  of  the  commission. 


or 


CHAPTEE  XLL 


SPECIAL  KULES  OF   EVIDENCE. 

509.  The  deposition  of  a  Civil  Surgeon  or  other  medical  Deposition 
witness,  taken  and  attested  by  a  Magistrate  in  the  presence  of  witneia. 
the  accused  ^,  may  be  given  in  evidence  in  any  inquiry,  trial  or 

other  proceeding  under  this  Code,  although  the  deponent  is 
not  called  as  a  witness  ^. 

The  Court  may,  if  it  thinks  fit,  summon  and  examine  such  Power  to 
deponent  as  to  the  subject-matter  of  his  deposition.  medical 

■nil  im^ 

510.  Any  document  purporting  to  be  a  report  ^  imder  the  jj^p^^  ^^ 
hand  of   any^   Chemical  Examiner  or  Assistant  Chemical  Chemioal 
Examiner  to  Government,  upon  any  matter  or  thing  duly  ^' 
submitted  to  him  for  examination  or  analysis  and  report  in 

the  course  of  any  proceeding  under  this  Code,  may  be  used  as 
evidence  in  any  inquiry,  trial  or  other  proceeding  under  this 
Code. 

511.  In  any  inquiry,  trial  or  other  proceeding  under  this  Previoui 
Code  a  previous  conviction  or  acquittal  may  be  proved,  in  ojnoq^iittai 
addition  to  any  other  mode  provided  by  any  law  for  the  time  howproved. 
being  in  force, — 

(a)  by  an  extract  certified  under  the  hand  of  the  officer 
having  the  custody  of  the  records  of  the  Court  in  which  such 
conviction  or  acquittal  was  had  to  be  a  copy  of  the  sentence  or 
order;  or 


jected  to  on  any  ground,  the  opposite 
party  is  not  thereby  precluded  from 
objecting  to  the  docoment  at  the  trial 
on  any  other  groand,  9  Cal.  939. 

>  8  Cal.  739,  745. 

'  Whether  he  is  called  or  not,  his 
deposition  is  admissible,  8  Cal.  739. 
That  a  medical  officer's  report  not 
given  on  oath  is  not  evidence  has  often 
been  decided  in  India  (see  11  Suth. 


Cr.  a,  col.  3  :  13  Snth.  Cr.  35).  Bat  in 
giving  evidence  he  may  refresh  his 
memory  by  referring  to  a  report  which 
he  has  made  of  his  post  mortem  ex- 
amination, 9  Cal.  455. 

'  i.e.  the  original,  not  a  copy,  6 
Ben.  Appx.  I3a. 

*  Act  X  of  1886,  sec.  14.  See  10 
Cal.  1036,  by  which  this  amendment 
was  suggested. 
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(i)  in  case  of  a  conviction,  either  by  a  certificate  signed  by 
the  officer  in  charge  of  the  jail  in  which  the  punishment  or 
any  part  thereof  was  inflicted,  or  by  production  of  the  warrant 
of  commitment  under  which  the  punishment  was  suffered ; 

together  with,  in  each  of  such  cases,  evidence  as  to  the 
identity  of  the  accused  person  with  the  person  so  convicted  or 
acquitted. 

Beeord  of  512.  If  it  be  proved^  that  an  accused  person  has  absconded, 
abeencTo?  ^^^  ^^^  there  is  no  immediate  prospect  of  arresting  him  *,  the 
•ccused.  Court  competent  to  try  or  commit  for  trial  such  person  for 
the  offence  complained  of  may,  in  his  absence,  examine  the 
witnesses  (if  any)  produced  on  behalf  of  the  prosecution,  and 
record  their  depositions.  Any  such  deposition  may,  on  the 
arrest  of  such  person,  be  given  in  evidence  against  him  on  the 
inquiry  into  or  trial  for  the  offence  with  which  he  is  charged, 
if  the  deponent  is  dead  or  incapable  of  giving  evidence  or 
his  attendance  cannot  be  procured  without  an  amount  of 
delay,  expense  or  inconvenience  which,  under  the  circumstances 
of  the  case,  would  be  unreasonable  ^. 


CHAPTEK  XLIL 

PaOVISIONS  AS   TO  BONDS. 

Deposit  in-  613^  When  any  person  is  required  by  any  Court  or  officer 
cognisance.  ^  execute  a  bond,  with  or  without  sureties,  such  Court  or 
officer  may,  except  in  the  case  of  a  bond  for  good  behaviour, 
permit  him  to  deposit  a  sum  of  money  or  Government  pro- 
missory notes  to  such  amount  as  the  Court  or  officer  may  fix 
in  lieu  of  executing  such  bond. 

^'<>5»®^ure       514.   Whenever  it  is  proved  to  the   satisfaction   of  the 
ture  of       Court  by  which  a  bond  under  this  Code  *  has  been  taken,  or  of 

bond. 

*  i.e.  alleged,  tried,  and  established,      autborising  a    police-officer  to  take 
10  Cal.  1097.  security  for  the  production  of  any 

^  See  21  Sutb.  Or.  la.  person  before  the  police.      Such   a 

'  8  All.  673, 675.   See  the  Evidence  bond  is  void,  and  there  is  no  power  to 

Act,  sec.  33,  and  6  All.  224.  alter  it  under  this  section,  11  Cal.  78. 

*  There  is  no  provision  in  the  Code 
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the  Court  of  a  Presidency  Magistrate  or  Magistrate  of  the 
first  class^ 

or^  when  the  bond  is  for  appearance  before  a  Court  to  the 
satisfaction  of  such  Courts 

that  such  bond  has  been  forfeited  ^^  the  Court  shall  record 
the  grounds  of  such  proof,  and  may  call  upon  any  person 
bound  by  such  bond  to  pay  the  penalty  thereof,  or  to  show 
cause  why  it  should  not  be  paid  '. 

If  sufficient  cause  is  not  shown  and  the  penalty  is  not  paid, 
the  Court  may  proceed  to  recover  the  same  by  issuing  a 
warrant  ^  for  the  attachment  and  sale  of  the  moveable  property 
belonging  to  such  person  *. 

Such  warrant  may  be  executed  within  the  local  limits  of 
the  jurisdiction  of  the  Court  which  issued  it ;  and  it  shall 
authorise  the  distress  and  sale  of  any  moveable  property  be- 
longing to  such  person  without  such  limits,  when  endorsed  by 
the  District  Magistrate  or  Chief  Presidency  Magistrate^  within 
the  local  limits  of  whose  jurisdiction  such  property  is  found. 

If  such  penalty  be  not  paid  and  cannot  be  recovered  by 
such  attachment  and  sale,  the  person  so  bound  shall  be  liable, 
by  order  of  the  Court  which  issued  the  warrant,  to  imprisonment 
in  the  civil  jail  for  a  term  which  may  extend  to  six  months  •• 

The  Court  may,  at  its  discretion,  remit  any  portion  of  the 
penalty  mentioned  and  enforce  payment  in  part  only. 

515.  All  orders  passed  under  section  514''^  by  any  Mag^s-  Appeal§ 
trate  other  than  a  Presidency  Magistrate  or  District  Magis-  ^virion  of, 
trate  shall  be  appealable  to  the  District  Magistrate,  or,  if  not  ?^«"  ^' 
so  appealed,  may  be  revised  by  him. 


'  Due  execution,  as  weU  aa  forfei- 
ture, must  be  proved,  1 1  Cal.  78.  In 
the  case  of  a  bond  to  keep  the  peace 
the  Magistrate  mast  record  evidence 
in  the  presence  of  the  person  bound, 
proving  that  he  was  about  to  do 
something  which  wonld  cause  a  breach 
of  the  peace,  3  Ben.  Appx.  155,  and 
the  person  bound  ought  to  have  had 
an  opportunity  of  cross-examining  the 
witnesses  upon  whose  evidence  the 
rule  to  show  cause  has  been  issued, 
4  Cal.  865. 

*  See  forms  of  notice,  Sched.V.  Nos. 


45>  4^»  49- 
'  See  forms,  Sched.y.Nos.  47, 50, 5  3. 

*  In  the  ease  of  a  surety,  he  must 
be  called  on  to  show  cause  why  he 
should  not  pay  the  penalty  mentioned 
in  his  bond,  and  the  record  must 
clearly  show  that  he  had  such  notice, 
15  Suth.  Gr.  82. 

^  Act  X  of  1886,  sec.  4. 

'  See  forms  of  warrant  of  imprison- 
ment,  Sched.y.  Nos.  51,  53. 

^  even  in  the  case  of  a  bond  to 
keep  the  peace.  See  2  Mad.  169  as  to 
the  former  law. 
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^^^  516.  The  High  Court  or  Court  of  Session  may  direct  any 
of  amount  Magistrate  to  levy  the  amount  due  on  a  bond  to  appear  and 
tlSn^lJL^  attend  at  such  High  Court  or  Court  of  Session. 

niMUioes. 


CHAPTEK  XLIIL 

OP  THE   DISPOSAL  OP  PBOPEBTT. 

0^«r  for  517.  When  an  inquiry  or  a  trial  in  any  Criminal  Court  is 
^^^j  concluded^  the  Court  may  make  such  order  as  it  thinks  fit  ^  for 
pegwrding  the  disposal  of  any  document  or  other  property  produced 
offence  before  it  ^  regarding  which  any  offence  appears  to  have  been 
committed,  committed,  or  which  has  been  used  for  the  commission  of  any 
offence  ^. 

When  a  High  Court  or  a  Court  of  Session  makes  such 
order  and  cannot  through  its  own  officers  conveniently  deliver 
the  property  to  the  person  entitled  thereto,  such  Court  may 
direct  that  the  order  be  carried  into  effect  by  the  District 
Magistrate. 

When  an  order  is  made  under  this  section  in  a  case  in  which 
an  appeal  lies,  such  order  shall  not  (except  when  the  property 
is  live-stock  or  is  subject  to  speedy  and  natural  decay  ^)  be 
carried  out  until  the  period  allowed  for  presenting  such  appeal 
has  passed,  or,  when  such  appeal  is  presented  within  such 
period,  until  such  appeal  has  been  disposed  of. 

Explanation. — In  this  section  the  term  '  property '  includes, 
in  the  case  of  property  regarding  which  an  offence  appears  to 
have  been  committed,  not  only  such  property  as  has  been 
originally  in  the  possession  or  under  the  control  of  any  party, 
but  also  any  property  into  or  for  which  the  same  may  have 

^  This  discretionary  power  would  instroments  nsed  for  coining,  fidse 

not  of  course  enable  ^e  Court  to  be-  weights  and  measures.    If  the  Dis- 

stow  the  property  in  charity.  Mad.  trict  Magistrate  thinks  such  an  order 

H.  0.  Pro.  ao  July,  1875,  cited  by  improper,  he  should  direct  it  to  be 

Henderson,  p.  457.  stayed,  under  sec.  520,  8  Bom.  575. 

■  19  Suth.  Cr.  3.  *  See  sec.  525,  infra, 

'  For  example,  counterfeit   coins, 
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been  converted  or  exchanged,  and  anything  acquired  by  such 
conversion  or  exchange,  whether  immediately  or  otherwise  ^. 

518«  In  lieu  of  itself  passing  an  order  under  section  517,  Order 
the  Court  may  direct  the  property  to  be  delivered  to  theJ^Qf^^. 
District  Magistrate  or  to  a  Sub-divisional  Magistrate,  who  ^^^^  ^ 
shall  in  such  cases  deal  with  it  as  if  it  had  been  seized  by  the  Sub-divi- 
police  and  the  seizure  had  been  reported  to  him  in  the  manner  "®^^*" 
hereinafter  mentioned. 

519.  When  any  person  is  convicted  of  any  offence  which  Payment 
includes,  or  amounts  to,  theft  or  receiving  stolen  property,  popchaaer 
and  it  is  proved  that  any  other  person  has  bought  the  stolen  of  money 
property  from  him  without  knowing,  or  having  reason  to  ceased, 
believe  that  the  same  was  stolen,  and  that  any  money  has  on 

his  arrest  been  taken  out  of  the  possession  of  the  convicted 
person,  the  Court  may,  on  the  application  of  such  purchaser 
and  on  the  restitution  of  the  stolen  property  to  the  person 
entitled  to  the  possession  thereof,  order  that  out  of  such  money 
a  sum  not  exceeding  the  price  paid  by  such  purchaser  be 
delivered  to  him  2. 

520.  Any  Court  of  appeal^,  confirmation,  reference  or  stay  of  or- 
revision  may  direct  any  order  under  section  517,  section  518  ^^i^cj'? 
or  section  519,  passed  by  a  Court  subordinate  thereto,  to  be  518  or  519. 
stayed  pending  consideration  by  the  former  Court ;  and  may 
modify,  alter  or  annul  such  order. 

521.  On  a  conviction  under  the  Indian  Penal  Code,  section  Deetruc- 
2,g2,  section  293,  section  501  or  section  502,  the  Court  may  o^^^g 
order  the  destruction  of  all  the  copies  of  the  thing  in  respect  libeUous 
of  which  the  conviction  was  had,  and  which  are  in  the  custody  matter, 
of  the  Court  or  remain  in  the  possession  or  power  of  the  person 
convicted. 

The  Court  may  in  like  manner,  on  a  conviction  under  the 
Indian  Penal  Code,  section  272^,  section  273,  section  274,  or 


^  It  indndes  property  produced  by 
a  witness  as  well  as  property  seized  by 
the  police  or  foimd  in  possession  of  the 
accused.  See  9  Mad.  449,  la  Bom. 
H.  C.  217.  But  it  does  not  include  a 
stolen  cow*B  calf  bom  a  year  after  the 
theft,  10  Mad.  25.    As  to  stolen  cur- 


rency notes  which  had  been  delivered 
to  bona  fide  holders  for  value,  see  3  Cal. 
379.   As  to  money,  7  Mad.  H.  C.  233. 

*  Founded  on  30  &  31  Vic.  c.  35.  s.  9. 

'  This  does  not  necessarily  mean  a 
Court  before  which  an  appeal  is  pend- 
ing, 3  Cal.  379 :  9  Mad.  449, 
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section  275^  order  the  food^  drink^  drag  or  medical  preparation 
in  respect  of  which  the  conviction  was  had  to  be  destroyed. 

Power  to  622.  Whenever  a  person  is  convicted  of  an  offence  attended 
i«i8ion  of"  ^y  criminal  force,  and  it  appears  to  the  Court  that,  by  such 
force,  any  person  has  been  dispossessed  of  any  immoveable 
property,  the  Court  may,  if  it  thinks  fit,  order  such  person 
to  be  restored  to  the  possession  of  the  same^. 

No  such  order  shall  prejudice  any  right  or  interest  to  or  in 
such  immoveable  property  which  any  perspn  may  be  able  to 
establish  in  a  civil  suit. 


inmioTe* 
able  pro- 
perty. 


Procedure 
by  police 
upon  seiz- 
tire  of  pro- 
perty taken 
under  B.  51 
or  stolen. 


523.  The  seizure  by  any  police-officer  of  property  taken 
under  section  51,  or  allied  or  suspected  to  have  been  stolen, 
or  found  under  circumstances  which  create  suspicion  of  the 
commission  of  any  offence,  shall  be  forthwith  reported  to  a 
Magistrate,  who  shall  make  such  order  as  he  thinks  fit  re- 
specting the  delivery  of  such  property  to  the  person  entitled  to 
the  possession  thereof  ^,  or  if  such  person  cannot  be  ascertained, 
respecting  the  custody  and  production  of  such  property  *. 

If  the  person  so  entitled  is  known,  the  Magistrate  may 
order  the  property  to  be  delivered  to  him  on  such  conditions 
(if  any)  as  the  Magistrate  thinks  fit.  If  such  person  is  un- 
known, the  magistrate  may  detain  it,  and  shall,  in  such  case, 
issue  a  proclamation^  specifying  the  articles  of  which  such 
property  consists,  and  requiring  any  person  who  may  have 
a  claim  thereto  to  appear  before  him  and  establish  his  claim 
within  six  months  from  the  date  of  such  proclamation  *. 

Procedure  524.  If  no  person  within  such  period  establishes  his  claim 

d  imlnt  ^  ^^cb.  property,  and  if  the  person  in  whose  possession  such 

appears  property  was  found  is  unable  to  show  that  it  was  legally 

months.  acquired  by  him,  such  property  shall  be  at  the  disposal  of  the 


Procedure 

where 

owner  of 

property 

seized 

unknown. 


*  23  Suth.  Cr.  54,  per  Phear  J. 

^  Not  necessarily  the  person  from 
whom  the  property  was  taken,  8  Bom. 
338.  Compare  2  &  3  Vic.  c.  71.  s.  29. 
Of  course  the  order  does  not  conclude 
the  right  of  any  one,  and  the  real  owner 
may  sue  the  holder  of  the  property,  9 
Bom.  131. 

'  Statements  made  to  the  police  by 


the  accused  as  to  the  ownership  of 
the  property  are  admissible  under 
this  section,  9  Bom.  131. 

^  See  sec.  87  and  a  AH.  276. 

*  The  Magistrate  must  summon  the 
witnesses  named  by  the  claimant  and 
take  due  steps  to  secure  their  attend- 
ance, 18  Suth.  Cr.  5. 
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Government,  and  may  be  sold  nnder  the  orders  of  the  Presi- 
dency Magistrate,  District  Magistrate  or  Sub-divisional  Ma- 
gistrate, or  of  a  Magistrate  of  the  first  class  empowered  by 
the  Local  Government  in  this  behalf. 

In  the  case  of  every  order  passed  mider  this  section,  an 
appeal  shall  lie  to  the  Court  to  which  appeals  against  sen- 
tences of  the  Court  passing  such  order  would  lie. 

525.  If  the  person  entitled  to  the  possession  of  such  pro-  Power  to 
perty  is  unknown  or  absent,  and  the  property  is  subject  to  ^^^^' 
speedy  and  natural  decay,  or  the  Magistrate  to  whom  its  perty. 
seizure  is  reported  is  of  opinion  that  its  sale  would  be  for  the 
benefit  of  the  owner,  the  Magistrate  may  at  any  time  direct  it 
to  be  sold ;  and  the  provisions  of  sections  ^!i^  and  524  shall, 
as  nearly  as  may  be  practicable,  apply  to  the  nett  proceeds  of 
such  sale  ^. 


CHAPTER  XLIV. 


OF  THE   TRANSFEE  OF  CEIMINAL  CASES. 


626.  Whenever  it  is  made  to  appear  to  the  High  Court —  ffigh  Court 

(a)  that  a  fair  and  impartial  inquiry  or  trial  cannot  be  had  f^^^e  or 
in  any  Criminal  Court  subordinate  thereto*,  or  itself  try  it. 

{6)  that  some  question  of  law  of  unusual  difficulty  is  likely 
to  arise,  or 

(c)  that  a  view  of  the  place  in  or  near  which  any  offence 
has  been  committed  may  be  required  for  the  satisfactory  in- 
quiry into  or  trial  of  the  same,  or 

{d)  that  an  order  under  this  section  will  tend  to  the  general 
convenience  of  the  parties  or  witnesses,  or 

(e)  that  such  an  order  is  expedient  for  the  ends  of  justice  ^, 

it  may  order — 


^  As  to  orders  made  bona  fide  under 
this  section  by  Magistrate  not  em- 
powered to  make  them,  see  sec.  5  29  (h) . 

■  9  BonLi  72,  333 : 6  Cal.  491 : 7  Cal. 
322 :  5  Mad.  H.  G.  21a  :  9  Mad.  356. 
Before  transferring  a  case  against  the 
wish  of  the  accused,  the  High  Court 
requires  the  very  best  evidence  that  a 
fair  trial  cannot  be  had  where  the  ease 
is  ordinarily  triable,  6  Cal.  491. 


'  Inserted  by  Act  III  of  1884, 
sec.  II.  Clause  (e)  would  clearly 
cover  such  a  case  as  that  in  9  Bom. 
333,  where  the  High  Court  transferred 
to  itself  a  case  of  defamation  from  the 
Cantonment  Magistrate's  Court  at 
Sikandar^n>id  on  the  ground  that  no 
machinery  for  a  trial  by  jury  existed 
at  Sikandartfbltd. 
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(i)  that  any  offence  be  inquired  into  or  tried  by  any  Court 
not  empowered  under  sections  177  to  184  (both  inclusive)^  but 
in  other  respects  competent  to  inquire  into  or  try  suck 
offence ; 

(2)  that  any  particular  criminal  case  or  appeal,  or  class  of 
such  cases  or  appeals,  be  transferred  from  a  Criminal  Court 
subordinate  to  its  authority  ^  to  any  other  such  Criminal  Court 
of  equal  or  superior  jurisdiction ;  or 

(3)  that  any  particular  criminal  case  or  appeal  be  trans- 
ferred to  and  tried  before  itself ;  or 

(4)  that  an  accused  person  be  committed  for  trial  to  itself 
or  to  a  Court  of  Session  ^. 

When  the  High  Court  withdraws  for  trial  before  itself  any 
case  from  any  Court  other  than  the  Court  of  a  Presidency 
Magistrate^  it  shall^  except  as  provided  in  section  267,  observe 
in  such  trial  the  same  procedure  which  that  Court  would  have 
observed  if  the  case  had  not  been  so  withdrawn. 

Every  application  for  the  exercise  of  the  power  conferred  by 
this  section  shall  De  made  by  motion  which  shall,  except  when 
the  applicant  is  the  Advocate  General^  be  supported  by  affi- 
davit or  affirmation  ^. 

When  an  accused  person  makes  an  application  under  this 
section^  the  High  Court  may  direct  him  to  execute  a  bond, 
with  or  without  sureties^  conditioned  that  he  will^  if  con- 
victed, pay  the  costs  of  the  prosecutor. 
Notice  to        Every  accused  person  making  any  such  application  shall 
Prosecutor  give  to  the  Public  Prosecutor  notice  in  writing  of  the  applica- 
tionundOT  *^^^'  together  with  a  copy  of  the  g^rounds  on  which  it  is 
sec.  536.     made ;  and  no  order  shall  be  made  on  the  merits  of  the  appli- 
cation unless  at  least  twenty-four  hours  have  elapsed  between 
the  giving  of  such  notice  and  the  hearing  of  the  application. 
Nothing  in  this  section  shall  be  deemed  to  affect  any  order 
made  under  section  197. 

Adjourn-        526  a.  If  in  any  criminal  case  or  appeal,  before  the  com- 
application  mencement  of  the  hearing,  the  public  prosecutor,  the  com- 

under  sec-  plainant,  or  the  accused  notifies  to  the  Court  before  which  the 
tion  536.     *  ' 

^  9  Mad.  356.  '  Inserted  by  Act  III  of  1884,  sec.  11. 

>  I  Gal.  ai9 :  8  Cal.  63 :  9  Cal.  397. 
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case  or  appeal  is  pending  his  intention  to  make  an  application 
under  section  526  in  respect  of  the  case^  the  Court  shall 
exercise  the  powers  of  postponement  or  adjournment  given  by- 
section  344  in  such  a  manner  as  will  afford  a  reasonable  time 
for  the  application  being  made  and  an  order  being  obtained 
)  thereon^  before  the  accused  is  called  on  for  his  defence^  or^  in 

the  case  of  an  appeal^  before  the  hearing  of  the  appeal  ^. 

527.  The  Governor  General  in  Council  may^  by  notification  Power  of 
r  in  the  Gazette  of  India,  direct  the  transfer  of  any  particular  Gen^^ 

criminal  case  or  appeal  from  one  High  Court  to  another  High  Coandl  to 
i  Courts  or  from  any  Criminal  Court  subordinate  to  one  High  oriminal 

Court  to  any  other  Criminal  Court  of  equal  or  superior  juris-  *^*f^^^ 
diction    subordinate  to    another   High   Courts   whenever  it 
appears  to  him  that  such  transfer  will  promote  the  ends  of 
justice,  or  tend  to  the  general  convenience  of  parties  or  wit- 
nesses. 
i  The  Court  to  which  such  case  or  appeal  is  transferred  shall 

^  deal  with  the  same  as  if  it  had  been  originally  instituted  in, 

I         '  or  presented  to,  such  Court. 


( 


628.  Any  District  Magistrate  or  Sub-divisional  Magistrate  Diitrict  or 
may  withdraw  any  case  ^  from,  or  recall  any  case  which  he  has  gionii^Ma- 
made  over  to,  any  Magistrate  subordinate  to  him,  and  may  girtrate 
inquire  into  or  try  such  case  himself,  or  refer  it  for  inquiry  or  draw  or 

)  trial  to  any  other  such  Magistrate  competent  to  inquire  into  "^®'  *'*"•• 

,  or  try  the  same  \ 

The  Local  Government  may  authorise  the  District  Magis-  Power  to 
trate  to  withdraw  from  the  Magistrates  subordinate  to  him  iSatrict  * 
either  such  classes  of  cases  as  he  thinks  proper,  or  particular  Magistrate 

I  classes  of  cases  ^.  ^  draw 

'  A  Magistrate  making  an  order  under   this   section  shall  ^]^^  ®^ 

record  in  writing  his  reason  for  making  the  same  '^. 

^  Inserted  by  Act  III  of  1884,  sec.  1883,  Part  I,  p.  52,  and  the  British 

II.  Burma  Oazette,  1873,  Part  II,  p.  5. 

«  8  Cal.  851.  »  Added  by  Act  III  of  1884,  sec. 

'  When  a  case  under  trial  is  removed  13.     Where  a  Magistrate    not   em- 

under  this  section,  the  whole  proceed-  powered  in  this  behalf  erroneously 

ings  must  commence  de  novo,  24  Suth.  but  in  good  faith  withdraws  a  case 

Cr.  53.  and  tries  it  himself  under  sec.  528, 

*  See  the  Panjdb  Qazeiie,  8bh  Feb.  see  sec.  529. 
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CHAPTER  XLV. 

OF   IRREGULAR  PROCEEDINGS. 

Irregulari-      629.  If  uiy  Magistrate  not  empowered  by  law  to  do  any 
dTn^^.  of  the  following  things,  namely— 
ate  pro-  ra)  to  issue  a  search-warrant,  under  section  08  : 

^^^         (b)  to  order,  under  section  155,  the  police  to  investigate  an 
offence ; 

(c)  to  hold  an  inquest  under  section  176 ; 

(d)  to  issue  process,  under  section  186,  for  the  apprehension 
of  a  person  within  the  local  limits  of  his  jurisdiction  who  has 
committed  an  offence  outside  such  limits ; 

(e)  to  take  cognisance  of  an  offence  under  section  191, 
clause  {a)  or  clause  (d) ; 

(/)  to  transfer  a  case  under  section  192 ; 

{ff)  to  tender  a  pardon  under  section  337  or  section  338  * ; 

(i)  to  sell  property  under  section  524  or  section  525 ;  or 

(i)  to  withdraw  a  case  and  try  it  himself  under  section  528 ; 

erroneously  in  good  faith  does  that  thing,  his  proceedings 
shall  not  be  set  aside  merely  on  the  ground  of  his  not  being  so 
empowered. 

Lregulari-      530-  If  any  Magistrate,  not  being  empowered  by  law  in 
vitiate  pro-  ^^  behalf,  does  any  of  the  following  things  (namely) — 
ceedings.         ^a)  attaches  and  sells  property  under  section  88 ; 

{6)  issues  a  search-warrant  for  a  letter  in  the  Post-office,  or 
a  telegram  in  the  Telegraph  Department ; 

(c)  demands  security  to  keep  the  peace ; 

{d)  demands  security  for  good  behaviour ; 

{e)  discharges  a  person  lawfully  bound  to  be  of  good 
behaviour ; 

(/)  cancels  a  bond  to  keep  the  peace ; 

(^)  makes  an  order,  under  section  133,  as  to  a  local  nuisance ; 

(A)  prohibits,  imder  section  143,  the  repetition  or  contin- 
uance of  a  public  nuisance ; 

(i)  issues  an  order  under  section  144 ; 

(J)  makes  an  order  under  Chapter  XII ; 

»  8  Cal.  560. 
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(i)  takes  oognisance^  under  section  191^  clause  {c),  of  an 

offence ; 

(/)  passes  a  sentence,  under  section  349,  on  proceedings 
recorded  by  another  Magistrate ; 

(m)  calls,  under  section  435,  for  proceedings ; 

(»)  makes  an  order  for  maintenance ; 

(0)  revises  under  section  515,  an  order  passed  under  section 

514; 

(/?)  tries  an  offender  ^ ; 

(g)  tries  an  offender  summarily  * ;  or 

(r)  decides  an  appeal ; 

his  proceedings  shall  be  void. 

531.  No  finding,  sentence  or  order  of  any  Criminal  Court  ^  Procced- 
shall  be  set  aside  merely  on  the  ground  that  the  inquiry,  trial  ^^^^ 
or  other  proceeding  in  the  course  of  which  it  was  arrived  at  or  pl*c«- 
passed  took  place  in  a  wrong  Sessions  Division,  District,  Sub- 
division or  other  local  area  ^,  unless  it  appears  that  such  error 
occasioned  a  &ilure  of  justice.  • 

(  532.  If  any  Magistrate  or  other  authority  *  purporting  to  When  irre- 

exercise  powers  duly  conferred,  which  were  not  so  conferred,  mitmenta 
commits  an  accused  person  for  trial  before  a  Court  of  Session  may  be 

.  ,  ,  Tfuidated. 

or  High  Court,  the  Court  to  which  the  commitment  is  made 
may,  after  perusal  of  the  proceedings,  accept  the  commitment 
if  it  considers  that  the  accused  has  not  been  injured  thereby, 
unless,  during  the  inquiry  and  before  the  order  of  commit- 
ment, objection  was  made  on  behalf  either  of  the  accused  or  of 
the  prosecution  to  the  jurisdiction  of  such  Magistrate  or  other 
1  authority  ®. 

If  such  Court  considers  that  the  accused  was  injured,  or  if 
such  objection  was  so  made,  it  shall  quash  the  commitment, 
and  direct  a  fresh  inquiry  by  a  competent  Magistrate ''. 

533.  If  any  Court  before  which  a  confession  or  other 

^  If  the  offender  is  aoqoitted  he  *  9  Bom.  299. 

may  be  retried  at  once,  8  Bom.  307.  *  8  Gal.  985.    And  see  7  Gal.  66a, 

'  4  Gal.  18.  where  the  High  Gourt  refused  to  set 

'  This  includes  an  order  of  a  Ma-  aside  a   conviction  on  an  improper 

gistrate     committing    a    case    to    a  commitment. 

Gourt  of  Session  having  no  territorial  ^  See  ai  Suth.  Cr.  37:  4  Mad.  227 : 

jurisdiction,  8  Bom.  312.  5  Mad.  23. 

*  See  13  Ben.  Appx.  4. 


I 


256  THE   CODE   OF  CBIMINAL  PBOCEDUBI!. 

Non-oom-   statement  of  an  accused  person  recorded  under  section  164  or 
^ihpro-    section  364  is  tendered  in  evidence  finds  that  the  provisions  of 
visions  of    siich  section  have  not  been  fully  complied  with  by  the  Magis- 
564.^  ^'     trate  recording  the  statement^  it  shall  take  evidence  that  such 
person  duly  made  the  statement  recorded^;  and^  notwith- 
standing anything  contained  in  the  Indian  Evidence  Act, 
section  91,  such  statement  shall  be  admitted  if  the  error 
has  not  injured  the  accused  as  to  his  defence  on  the  merits. 

Omissioiito     534.  An  omission  to  ask  any  person  whether  he  is  an 
tion^e^     European  British  subject  in  a  case  to  which  the  second  clause 
scribed  by  of  section  454  apphes  shall  not  alEect  the  validity  of  any 
proceeding. 

Effect  of         535.  No  finding  or  sentence  pronounced  or  passed  shall  be 
prepare*     deemed  invalid  merely  on  the  ground  that  no  charge  was 
charge.       framed  unless^  in  the  opinion  of  the  Court  of  appeal  or  revision, 
a  failure  of  justice  has  been  occasioned  thereby. 

If  the  Court  of  appeal  or  revision  thinks  that  a  failure  of 
justice  has  been  occasioned  by  an  omission  to  frame  a  charge, 
it  shall  order  that  a  charge  shall  be  framed^  and  that  the  tri^l 
be  re-commenced  from  the  point  immediately  after  the  framing 
of  the  charge. 

Trial  by  536.  If  ^^  offence  triable  with  the  aid  of  assessors   is 

o^cetri-  ^^  ^y  *  i^^^  *^®  ^^^^  Bhsll  not  on  that  ground  only  be 
able  with    invalid. 

assessors.  jj  ^^  offence  triable  by  a  jury  is  tried  with  the  aid  of 
Trial  with  assessors^  the  trial  shall  not  on  that  ground  only  be  invalid, 
oflfenoe'tei^  unless  the  objection  is  taken  before  the  Court  records  its 

able  by        finding  ^. 
jury. 

Sentence  537.  Subject  to  the  provisions  hereinbefore  contained,  no 

when  re-  finding,  sentence  or  order  passed  by  a  Court  of  competent 

reason  of  jurisdiction*  shall  be  reversed  or  altered  under  Chapter  XXVII, 

error  in  qj.  q^  appeal  or  revision,  on  account — 

charge  or  •*••'•  ... 

other  pro-  of  any  error,  omission  or  irr^ilarity  in  the  complaint, 
ceedings.     gummons,  warrant,  charge,  judgment  or  other  proceedings 

^  For  a  case  in  which  it  was  held  '  i.  e.  in  respect  of  the  particular 

unnecessary  to  take  evidence  under  offence  charged,    10  Bom.  320,  325. 

this  section,  see  14  Gal.  539,  follow-  As  to  orders  etc.  of  Magistrates  and 

ing  8  Gal.  618  n.  Gourts  without  jurisdiction,  see  sees. 

«  See  3  Gal.  765,  530,  531,  532,  etc. 
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before  or  djtuing  trial  or  in  any  inquiry  or  other  proceeding 

under  this  Code^  or 

of  the  want  of  any  sanction  required  by  section  195  ^,  or 
j  of  the  omission  to  revise  any  list  of  jurors  or  assessors  in 

accordance  with  section  324,  or 
y  of  any  misdirection  in  any  charge  to  a  jury; 

'  unless  such  error^  omission^  irr^ularity^  want  or  misdirection 

has  occasioned  a  failure  of  justice  *. 

^  538.  No  distress  made  under  this  Code  shall  be  deemed  piitrannot 

unlawful^  nor  shall  any  person  making  the  same  be  deemed  a  fo^defeot 
trespasser^  on  account  of  any  defect  or  want  of  form  in  the  ^  p«»eed- 
sununons^  conviction^  writ  of  distress  or  other  proceedings 
relating  thereto. 


I 


CHAPTER  XLVI. 

MISCELLANEOUS. 


f  539.  Affidavits  and  affirmations  to  be  used  before  any  High  Conrto  «nd 

Court  or  any  officer  of  such  Court  may  be  sworn  and  affirmed  ^^^ 
before  such  Court  or  the  Clerk  of  the  Crown,  or  any  Com-  whom  affi- 
missioner  or  other  person  appointed  by  such  Court  for  thatbeiwom.^ 
purpose,   or   any   Judge,   or  any  Commissioner  for  taking 

^  affidavits  in  any  Court  of  Record  in  British  India,  or  any 

Commissioner  to  administer  oaths  in  Chancery  in  England  or 

'  Ireland,  or  any  Magistrate  authorised  to  take  affidavits  or 

I  affirmations  in  Scotland. 

^  Ab   to  want  of  sanction  under  giving  him  opportunity  to  show  came, 

sec.  132  or  197,  see  9  Bom.  a88.  But  see  14  Ben.  54,  where  the  liagis- 

I  '  14  Gal.  128.    See  for  iUnstrations  trate  omitted  to  hold  a  preliminary 

I  Suth.  Or.  16  (Deputy  Magistrate  inquiry  on  a  chaige  under  sec.  307 

proceeding   by   warrant   instead    of  of  Penal  Code;    3  All.  392,  where 

I  summons) :  19  Suth.  Or.  7  (omission  the   trying  Magistrate  rejected  the 

by  Deputy  Magistrate  to  draw  up  prisoner's  application  that  a  certain 

charge) :    i   All.   610  (acquittal  by  person   might  be   examined  on  his 

Court  sitting  ¥nth  assessors  without  behalf,  and  did  not  record  the  reasons 

asking  their  opinion):  11  Bom.  237  for  rejection;  and  13  Gal.  272,  where  a 

(omission  of  prisoner's  pleader  to  ob-  Presidency  Magistrate  passed  a  sen- 

ject  to  admissibility  of  his  statement) :  tence  of  six  months'  rigorous  imprison- 

7  Cal.  662  (Sessions  Judge's  wrong  ment,    but    omitted   to    record    his 

order  to  commit  person  discharged  reasons  for  the  conviction, 
by  Deputy  Magistrate,  without  first 

VOL.  n.  B 
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Power  to  540.  Any  Court  may,  at  any  stage  of  any  inquiry,  trial  or 
^^2^P^  other  proceeding  under  this  Code,  summon  any  person  as  a 
witneM,  or  witness,  or  examine  any  person  in  attendance,  though  not 
person  summoned  as  a  witness,  or  recall  and  re-examme  any  person 
present,  already  examined  ^ ;  and  the  Court  shall  summon  and  examine 
or  recall  and  re-examine  any  such  person  if  his  evidence  appears 
to  it  essential  to  the  just  decision  of  the  case'. 

Power  to        541.  Unless  when  otherwise  provided  by  any  law  for  the 
^i^^f      ^^®  being  in  force,  the  Local  Government  may  direct  in  what 
imprison-    place  any  person  liable  to  be  imprisoned  or  committed  to 
custody  under  this  Code  shall  be  confined  \ 


BemoYftl 
to  criminal 
jail  of 
persons 
confined 
in  oiril 
jail. 


541  A.  (i)  If  any  person  liable  to  be  imprisoned  or  com« 
mitted  to  custody  under  this  Code  is  in  confinement  in  a  civil 
jail,  the  Court  or  Magistrate  ordering  the  imprisonment  or 
committal  may  direct  that  the  person  be  removed  to  a  criminal 
jail. 

(2)  When  a  person  is  removed  to  a  criminal  jail  under 
subsection  (1),  he  shall,  on  being  released  therefrom,  be  sent 
back  to  the  civil  jail,  unless  either — 

(a)  three  years  have  elapsed  since  he  was  removed  to  the 
criminal  jail,  in  which  case  he  shall  be  deemed  to  have  been 
discharged  from  the  civil  jail  under  section  342  of  the  Code  of 
Civil  Procedure  * ;  or 

(6)  the  Court  which  ordered  his  imprisonment  in  the  civil 
jail  has  certified  to  the  officer  in  charge  of  the  criminal  jail 
that  he  is  entitled  to  be  discharged  under  section  341  of  the 
Code  of  Civil  Procedure  *. 

Power  of        542.  Notwithstanding  anything  contained  in  the  Prisoners' 
Magistrate  Testimony  Act,  1869  •,  any  Presidency  Magistrate  desirous  of 


'  Compare  the  Evidence  Act,  sec. 
165.  The  Court  should  not  refuse 
to  allow  the  prisoner  to  oross-examine 
a  witness  called  by  it,  5  Cal.  614. 

"  8  AU.  668. 

'  Notifications  under  this  section  or 
the  correiiqponding  section  of  the  Code 
of  187a  have  been  issued  as  to  Euro- 
pean British  subjects  by  the  liocal 
Gk>vemments  of  Madras,  Bombay, 
the  Lower  Provinces  and  the  Panj^b. 


All  central  jails  in  Bengal  and  the 
central  prison  at  Lucknow  have  been 
appointed  as  places  to  which  persons 
under  sentence  of  transportation  may 
be  sent.  See  Macpherson's  IamU, 
1884,  pp.  309,  481,  and  Henderson, 

PP-  477.  478. 

*  Act  XIV  of  1882,  infra. 

>  Act  X  of  1886,  sec.  15. 

•  Act  XV  of  1869. 


) 
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examining,  as  a  witness  or  an  accused  person,  in  any  case  to  order 
pending  before  him, any  person  confined  in  any  jail  within  the  tobe"^ 
local  limits  of  his  jurisdiction,  may  issue  an  order  to  the  officer  brought  np 
in  charge  of  the  said  jail  requiring  him  to  bring  such  prisoner  ation. 
in  proper  custody,  at  a  time  to  be  therein  named,  to  the  Magis- 
trate for  examination. 

The  officer  so  in  charge,  on  receipt  of  such  order,  shall  act 
in  accordance  therewith,  and  shall  provide  for  the  safe  custody 
of  the  prisoner  during  his  absence  from  the  jail  for  the  purpose 
aforesaid. 

543.  When  the  services  of  an  interpreter  are  required  by  Inter- 
any  Criminal  Court  for  the  interpretation  of  any  evidence  or  S^rpret 
statement  ^,  he  shaU  be  bound  to  state  the  true  interpretation  of  truthfully, 
such  evidence  or  statement. 

544.  Subject  to  any  rules  made  by  the  Local  Government  ^  Expenaei 
with  the  previous  sanction  of  the  Governor  General  in  Council,  pii^iianta 
any  Criminal  Court  may  order  payment,  on  the  part  of  Govern-  *^^  ''i**. 
ment,  of  the  reasonable  expenses  of  any  complainant  or  witness 
attending  for  the  purposes   of  any  inquiry,  trial   or  other 
proceeding  before  such  Court  under  this  Code. 

545.  Whenever  under  any  law  in  force  for  the  time  being  Power  of 
a  Criminal  Court  imposes  a  fine  or  confirms  in  appeal,  revision  p^-  ^. 
or  otherwise  a  sentence  of  fine,  or  a  sentence  of  which  fine  p«Me»  or 
forms  a  part,  the  Court  may  when  passing  judgment  order  ^  the  gate  out  of 
whole  or  any  part  of  the  fine  recovered  to  be  apphed —  ^*- 

(a)  in  defraying  expenses  properly  incurred  in  the  prose- 
cution ; 

(i)  in  compensation  *  for  the  injury  caused  by  the  offence 
I  committed,  where  substantial  compensation  is,  in  the  opinion 

of  the  Court,  recoverable  by  civil  suit. 

^  See  sec.  361  supra,  and  the  Oaths  the  offence,  6  Suth.  Or.  93 ;  but  not,  for 

Act,  X  of  1873,  sec.  5.  example,  to  an  amfn  for  the  purpose 

'  See  the  Notifications  by  the  Local  of  defraying  the  expense  of  deputing 

GoTemments  of  Bombay,  Bengal,  the  him  to  restore  destroyed  landmarks, 

K.  W.  Provinces,  the  Panj^,  Oudh,  ibid. ;  nor  to  the  heirs  of  one  who  has 

Bnrma,  Coorg,  Assam,  Macpherson's  been  killed,  10  Suth.  Cr.  39 ;  nor  to 

Ligts,  1884,  pp.  216,  333,  340,  348,  the  innocent  purchaser  of  property 

430,  461,  491,  552,  576,  648,  686.  found  to  have  been  stolen,  6  Mad. 

»  2  Suth.  Cr.  58,  col.  2  :  II  Suth.  286:    4  Mad.  H.  C,  Appx.  xxviii :  7 

Cr.  53,  col.  2.  Mad.  H.  C,  Appx.  xiii. 

*  to  the  person  who  has  suffered  by 

S    2 
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If  the  fine  is  imposed  in  a  case  which  is  subject  to  appeal^ 
no  such  payment  shall  be  made  before  the  period  allowed  for 
presenting  the  appeal  has  elapsed^  or^  if  an  appeal  be  presented^ 
before  the  decision  of  the  appeal. 

Paymenti  546*  At  the  time  of  awarding  compensation  in  any  subse- 
irid««d*"  quent  civil  suit  relating  to  the  same  matter^  the  Court  shall 
in  Bubfle-     take  into  account  ^  any  sum  paid  or  recovered  as  compensation 

qnent  Buit.         ,  . .        ^    ^ 

under  section  545. 

Moneyi  547*  Any  money  *  (other  than  a  fine)  payable  by  virtue  of 

be^dre-  ^^7  Order  made  under  this  Code  shall  be  recoverable  as  if 

oorerable    it  were  a  fine, 
as  fines. 

GopieB  of  648.  If  any  person  affected  by  a  judgment  or  order  ^  passed 
^^  '  by  a  Criminal  Court  desires  to  have  a  copy  of  the  Judge's 
chaige  to  the  jury,  or  of  any  order  or  deposition  or  other  part 
of  the  record,  he  shall,  on  applying  for  such  copy,  be  fur- 
nished therewith  :  provided  that  he  pay  for  the  same,  unless 
the  Court,  for  some  special  reason,  thinks  fit  to  furnish  it  free 
of  cost. 

Delireryto      549.  The  Govemor  General  in  Council  may  make  rules, 
authorities  consistent    with    this    Code    and    the    Army    Act,    1881, 
ofpersonB   or   any   similar  law    for  the   time  being   in    force,    as   to 
be  tried      the   cases  in  which  persons   subject   to   military  law  shall 
^y^^'*"   be  tried   by  a   Court  to  which  this   Code  applies    or   by 
Court-martial;    and  when  any  person  is  brought  before  a 
Magistrate  and  charged  with  an  offence  for  which  he  is  liable, 
under  the  Army  Act,  1881,  section  41,  to  be  tried  by  a  Court- 
martial,  such  Magistrate  shall  have  regard  to  such  rules,  and 
shall  in  proper  cases  deliver  him,  together  with  a  statement 
of  the  offence  of  which  he  is  accused,  to  the  commanding 
officer  of  the  regiment,  corps  or  detachment  to   which  he 
belongs,  or  to  the  commanding  officer  of  the  nearest  military 
station,  for  the  purpose  of  being  tried  by  Court-martial. 
Apprehen-      Every  Magistrate  shall,  on  receiving  a  written  application 
persona.      ^^^  ^^^^  purpose  by  the  commanding  officer  or  any  body  of 
troops  stationed  or  employed  at  any  such  place,  use  his  utmost 

^  i.  e.  take  into  consideration,  92  '  e.  g.  a  prosecutor  whose  charge  is 

Suth.  Civ.  336.  dismissed,  8  Cal.  166. 

'  e.  g.  maintenance,  sec.  481. 
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i  endeavours  to  apprehend  and  secure  any  person  accused  of 

I  such  offence. 


I 


550.  Police-officers  superior  in  rank  to  an  officer  in  charge  Powen  of 
^  of  a  police-station  may  exercise  the  same  powers,  throughout  "SS^'of 

the  local  area  to  which  they  are  appointed,  as  may  be  exercised  poUoe. 
by  such  officer  within  the  limits  of  his  station  ^. 

'  551.  Upon  complaint  made  to  a  Presidency  Magistrate  Power  to 

I  or  District  Magistrate  on  oath  of  the  abduction  or  unlawful  !JT^  '*'* 

detention  of  a  woman,  or  of  a  female  child  under  the  age  abducted 
I  of  fourteen  years,  for  any  unlawful  purpose*,  he  may  make  •°^**' 

i  an  order  for  the  inunediate  restoration  of  such  woman  to  her 

liberty,  or  of  such  female  child  to  her  husband,  parent, 
guardian  or  other  person  having  the  lawful  charge  of  such 
child,  and  may  compel  compliance  with  such  order,  using  such 
force  as  may  be  necessary. 

L  552.  Whenever  any  person  causes  a  police-officer  to  arrest  CompenBa- 

another  person  in  a  Presidency-town,  if  it  appears  to  the  ^^^'^  *®  P^I* 

^  •'.  '  '^'^  songronnd* 

Magistrate  by  whom  the  case  is  heard  that  there  was  no  lenlygiyen 
sufficient  ground  for  causing  such  arrest,  the  Magistrate  may  |;|*^ 
award  such  compensation,  not  exceeding  fifty  rupees,  to  bedency- 
paid  by  the  person  so  causing  the  arrest  to  the  person  so    ^"^* 
arrested  for  his  loss  of  time  and  expenses  in  the  matter,  as  the 
Magistrate  thinks  fit. 

In  such  cases,  if  more  persons  than  one  are  arrested  or 
complained  against^,  the  Magistrate  may,  in  like  manner, 
award  to  each  of  them  such  compensation,  not  exceeding  fifty 
rupee^  as  such  Magistrate  thinks  fit. 

All  compensation  awarded  under  this  section  may  be  re- 
covered^ if  it  were  a  fine,  and,  if  it  cannot  be  so  recovered, 
the  person  by  whom  it  is  payable  shall  be  sentenced  to  simple 
imprisonment  for  such  term  not  exceeding  thirty  days  as  the 
Magistrate  directs,  unless  such  sum  is  sooner  paid. 

553.  With  the  previous  sanction  of  the  Grovemor  Oeneral  Power  of 
in  Council,  the  High  Court  at  Fort  William,  and,  with  the  High 

*  7  Bom.  42.  been  here  omitted  per  inewriam. 

'  Some  words  such  at  'within  the  '  The  words 'or  complained  against* 

local  limits  of  his  jurisdiction  *  have       were  left  in  per  incuriam. 
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Conrto  to 
make  mles 
for  intpeo- 
tion  of  re- 
coroB. 

Power  of 
other  High 
Courts  to 
make  rules 
for  other 
purposes. 


Forms. 


Case  in 
which 
Judge 
is  person- 
ally inter- 
ested. 


previous  sanction  of  the  Local  Oovemment^  any  other  High 
Court  established  by  Royal  Charter^  may^  from  time  to  time^ 
make  rules  for  the  inspection  of  the  records  of  subordinate 
Courts. 

Every  High  Court  not  established  by  Royal  Charter  may, 
from  time  to  time^  and  with  the  previous  sanction  of  the  Local 
Government, 

(a)  make  rules  for  keeping  all  books,  entries  and  accounts 
to  be  kept  in  all  Criminal  Courts  subordinate  to  it,  and  for  the 
preparation  and  transmission  of  any  returns  or  statements  to 
be  prepared  and  submitted  by  such  Courts ; 

(b)  frame  forms  for  every  proceeding  in  the  said  Courts  for 
which  it  thinks  that  a  form  should  be  provided ; 

(c)  make  rules  for  regulating  its  own  practice  and  pro« 
ceedings  and  the  practice  and  proceedings  of  all  Criminal 
Courts  subordinate  to  it ;  and 

(d)  make  rules  for  r^^ating  the  execution  of  warrants 
issued  under  this  Code  for  the  levy  of  fines : 

Provided  that  the  rules  and  forms  made  and  framed  under 
this  section  shall  not  be  inconsistent  with  this  Code  or  any 
other  law  in  force  for  the  time  being. 

All  rules  made  under  this  section  shall  be  published  in  the 
local  official  Gazette. 

554.  Subject  to  the  power  conferred  by  section  553,  and 
by  the  twenty-fourth  and  twenty-fifth  of  Victoria,  chapter  104, 
section  15,  the  forms  set  forth  in  the  fifth  schedule  with  such 
variation  as  the  circumstances  of  each  case  require  ^,  shall  be 
used  for  the  respective  purposes  therein  mentioned. 

555.  No  Judg^  or  Magistrate  shall,  except  with  the  per- 
mission of  the  Court  to  which  an  appeal  lies  from  his  Court, 
try  or  commit  for  trial  any  case  to  or  in  which  he  is  a  party, 
or  personally  interested^,  and  no  Judg^  or  Magistrate  shall 


*  10  Cal.  937. 

'  This  agrees  with  the  English 
common-law  that  a  justice  who  has 
any  interest  (no  matter  how  small) 
in  the  result  of  proceedings  is  dis- 
qualified from  acting,  The  Queen  v. 
Meyer,  L.  R.,  i  Q.B.  D.  173,  176, 
per  Blackburn  J. 


In  2  Cal.  33  the  Court  thought  that 
a  Magistrate  ought  not  toact  judicially 
in  a  case  where  there  is  no  necessity 
for  his  doing  so,  and  he  himself  dis- 
covered the  offence  and  was  one  of 
the  principal  witnesses  for  the  prosecu- 
tion. And  see  3  Cal.  622.  Where  a 
servant  is  the  complainant,  it  is  inex- 
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hear  an  appeal  from  any  judgment  or  order  passed  or  made  by 
himself. 

Explanation, — ^A  Judge  or  Magistrate  shall  not  be  deemed 
to  be  a  party  or  personally  interested,  within  the  meaning  of 
this  section,  to  or  in  any  case,  merely  because  he  is  a  Municipal 
Commissioner  ^. 

556.  The  Local  Oovemment  may  determine  what^  for  the  Power  to 
purposes  of  this  Code,  shall  be  deemed  to  be  the  language  «J^of"^ 
of  each  Court  within  the  territories  administered  by  such  Court*. 
Government,   other  than  the  High    Courts  established  by 
Royal  Charter*. 

667«  All  powers  conferred  by  this  Code  on  the  Grovemor  Powers  of 
General  in  Coimcil  or  on  the  Local  Government  may  be  exer-  ^^^J 
cised,  from  time  to  time,  as  occasion  requires. 


GoTem- 

ezer- 
diablefrom 
time  to 
time. 


558.  The  provisions  of  this  Code  shall  apply,  so  far  as  may 
be^,  to  all  cases  pending  in  any  Criminal  Court  when  this 
Code  comes  into  force. 


559.  A  public  servant  having  any  duty  to  perform  in  con-  Officers 
nection  with  the  sale  of  any  property  under  this  Code  ^  shall  i,^  ^^ 

not  to 
purohwe. 


not  purchase  or  bid  for  the  property^. 


pedient  tliat  his  master  should  try 

the  case,  9   Bom.  173.    See  also  8 

Ben.  42  a,  where  the  Magistrate  tried 

a  case  instituted  by  him  as  Sub-regis> 

trar.     But  see  4  Q.  B.  D.   33a  :  6 

Q.  B.  D.  168. 

^  10  Cal.  1030:   Ben.  Act  III  of 

1885,  see.  141.  But  a  conviction  of 
an  offence  against  a  municipal  regula- 
tion, by  a  Bench  which  includes  a 
MoLariei  officer  of  the  munidpality,  is 
bad,  10  Gal.  194. 

>  Thus  Ganarese  is  the  language  of 
the  criminal  Gourts  in  the  district  of 


Belgaum,T7rdu  of  those  in  thePanj^b; 
and  see  the  Notifications  in  Maopher- 
son*s  LitU,  1884,  pp.  J16,  481,  504, 
686. 

'  This  does  not  authorise  the  appli- 
cation of  the  Gode  so  as  to  vitiate  a 
trial,  and  sec.  6  of  the  General 
Glauses  Act  (supra,  vol.  L  p.  490)  pre- 
vents proceedings  already  commenced 
being  affected  by  the  repeal  of  the 
old  Gode,  6  Mad.  338. 

*  sees.  88,  524,  525. 

*  Added  by  Act  X  of  1886,  sec. 
16. 
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SCHEDULE  II. 

TABULAR  STATEMENT  OF  OFFENCES. 

ExPLAVATOBT  NoTK. — ^The  entries  in  the  second  and  serenth  oolomns  of  this 
schedule,  heiMled  respeotiTelj  '  Offence  *  and  '  Punishment  under  the  Indian 
Penal  Code/  are  not  intended  as  definitions  of  the  offences  and  panishments 
described  in  the  sevwal  corresponding  sections  of  the  Indian  Penal  Code,  or  eren 


Schedule 
II. 

CHAPl'KR  v.— ABETMENT. 

I 

a 

3 

^ 

4 

Chafteb 
V. 

S         Section, 

OJTenee. 

Whether  the 

police  may 

arrest  without 

warrant  or  not. 

Whether 

a  warrant  or 

a  eummone  ehall 

ordinarUy  ieeue  in 

thejlret  inUanee, 

Abetment  of  any  offence,  if  the  act 
abetted  is  committed  in  conse- 
quence, and  where  no  erpress  pro- 
▼ision  is  made  for  its  punishment. 

May  arrsst  with- 
out warrant,  if 
arrest  for  the  of- 
fence      abetted 
may    be    made 
witnoutwarrant, 
but   not    other- 

According    as     a 
wairant  or  smn- 
moos  may  issue 
for  the    offence 
abetted. 

wise. 

no 

Abetment  of  any  offence,  if  the  per- 
son abetted  does  the  act  wiui  a 
different  intention  Irom  that  of 
the  abettor. 

Ditto       

Ditto       

III 

Abetment  of  any  offence,  when  one 
act  is  abetted  and  a  different  act 
is  done ;  subject  to  the  proyiso. 

Ditto 

Ditto       ... 

"3 

Abetment  of  any  offence,  when  an 
effect  is  caused  by  the  act  abetted 
different  from  that  intended  by 
the  abettor. 

IMtto       

Ditto       

"4 

Abetment  of  any  offence,  if  abettor 
is  present  when  offence  is  com- 
miUed. 

Ditto       

Ditto       ... 

"5 

Abetment  of  an  offence  punishable 
with  death  or  transportation  for 
life,  if  the  offence  be  not  committed 
in  consequence  of  the  abetment. 

Ditto       

Ditto       ...        ... 

If  an  act  which  causes  harm  be  done 
in  consequence  of  the  abetment. 

Ditto        

Ditto       ... 

ii6 

Abetment  of  an  offence  punishable 
with  imprisonment,  if  ihe  offence 
be  not  committed  in  consequence 
of  the  abetment. 

Ditto 

Ditto       

TABULAR   STATEMENT   OF   OFFENCES. 


267 


SCHEDULE  II. 

TABULAR  STATEMENT  OF   OFFENCES. 

as  alwlracto  of  those  lectioni,  bat  merely  at  referenoes  to  the  inbjeot  of  the 
seetion,  the  number  of  which  is  ffiyen  in  the  first  column. 

The  third  oolomn  of  this  sehednle  applies  to  the  police  in  the  towns  of  Calcutta 
and  Bombay. 


CHAPTER  v.— ABETMENT. 

5 

6 

7 

8 

Whether 

bailable 

or  not. 

Whether 

eompoymd- 

able  or 

not. 

PunUhmeht  umder  the 
Indian  Penal  Code. 

By  what  CouH 
triabU. 

According  as 
the  offence 
abetted  is 
baiUble  or 
not. 

According  as 
the  offence 
abetted  U 
oompoond- 
ableornot. 

The  nme  punishment  as  for 
the  offence  abetted. 

The    Court   by   which 
the    offence  abetted 
is  triable. 

Ditto 

Ditto 

Ditto           ...        ...        ... 

Ditto. 

Ditto 

Ditto 

the  offence  intended  to  be 
abetted. 

Ditto. 

Ditto 

Ditto 

Hie  lame  punishment  as  for 
the  offence  committed. 

Ditto. 

Ditto 

Ditto 

Ditto           ...        ...        ... 

DHto. 

Not  bailable 

Ditto 

Ditto. 

scription  for  7  years  and 
fine. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  14  yeari  and 
fine. 

Ditto. 

According  as 
the  offence 
abetted  k 
bailable  or 
not. 

Ditto 

Imprisonment  extending  to 
a    quarter   part    of    the 
longest  term,  Mid  of  any 
description,  provided  for 
the    offence,  or    fine,  or 
both. 

Ditto. 

SCHIDULS 
II. 


■♦4- 


Chaftkb 
V. 
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SOHSDDLE 

I 

2 

3 

4 

II 

continued. 

1 

Offence, 

Wkethfr  the 

police  may 

arrcH  withotU 

warrant  or  not. 

WkeUur 

a  foarrant  or 

a  eummone  ekall 

ordinarily  issue  in 

thejiret  instance. 

Chaftib 
V 

If  the  abettor  or  the  penon  abetted 
be  a  public  lervaiit  whose  duty  it 
is  to  prevent  the  offence. 

» 

May  arrest  with- 
out warrant,   if 
arrest    for    the 
offence    abetted 
may    be    made 
without  warrant, 
but    not    other- 
wise. 

According    as     a 
warrant  or  som- 
mons  may  issue 
for    the   offence 
abetted. 

117 

Abetting  the  comniission  of  an  of- 
fence by  the  public,  or  by  more 
than  ten  pereons. 

IMtto 

Ditto       

118 

Concealing  a  design  to  commit  an 
offence  punishable  with  death  or 
transportation  for  life,  if  the  offence 
be  committed. 

Ditto       

Ditto       

If  the  offence  be  not  committed. 

Ditto 

Ditto       ... 

119 

A  public  servant  concealing  a  design 
to  commit  an  offence  which  it  is 
his  duty  to  prevent,  if  the  offence 
be  committed. 

Ditto       

Ditto 

If  the  offence  be  punishable  with 
death  or  transportation  for  life. 

Ditto       

Ditto 

If  the  offence  be  not  committed. 

Ditto       

Ditto       ... 

120 

Concealing  a  design  to  commit  an 
offence  punishable  with  imprison- 
ment, if  the  offence  be  committed. 

Ditto       

Ditto       ...        ... 

If  the  offence  be  not  committed. 

Ditto       

Ditto       

Chapter 
VI. 

CHAPTER  VI.    OFFENCES 

121 

Waging  or  attempting  to  wage  war, 
or  abetting  the  waging  of  war, 
against  the  Queen. 

Shall    not     arrest 
without  warrant. 

Warrant. 
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Whether 

bailable 

or  not. 


According  as 
the  offence 
abetted  is 
bailable  or 
not. 


Ditto 


Not  bailable. 


Whether 

compound- 

ttbleor 

not. 


According  as 
the  offence 
abetted  is 
compoand- 
ableornot. 


Ditto 


Ditto 


Ditto 


According  as 
the  offence 
abetted  is 
bailable  or 
not. 

Not  bailable. 


According  as 
the  offence 
abetted  is 
bailable  or 
not. 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Imprisonment  extending  to 
half  of  the  longest  term, 
and  of  a&j  description, 
provided  for  the  offence, 
or  fine,  or  both. 


Imprisonment  of  either  de- 
scription for  3  yean,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 


Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 

Imprisonment  extending  to 
half  of  the  longest  term, 
and  of  any  description, 
provided  for  the  offence,  or 
fine,  or  both. 

Imprisonment  of  ather  de- 
scription for  10  years. 

Imprisonment  extending  to 
a  quarter  part  of  the 
longest  term,  and  of  any 
description,  provided  for 
the  offence,  or  fine,  or 
both. 

Ditto  


Imprisonment  extending  to 
one-eighth  part  of  the 
longest  term,  and  of  the 
description,  provided  for 
the  offence,  or  fine,  or 
both. 


8 


JBjf  what  Court 
triable. 


The  Court  by  which  the 
offence    abetted 
triable. 


IS 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 
Ditto. 


Ditto. 


Ditto. 


SOHXDULI 

II 
continued. 


-•-•- 


Chaptbb 

V 
conHnued. 


AGAINST  THE  STATE. 


Not  bailable. 


Not       00m- 
poundable. 


Death,  or  transportation  for 
life,  and  forfeiture  of 
property. 


Chaftib 
VI. 


Court  of  Session. 
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SOHKDULl 
II 

contimued. 

I 

1 

a 

OfflfHce, 

3 

W%eekertk§ 

police  mof 

arrest  witkomi 

w€Nrrani  or  nol. 

4 

WkeUker 
awarrami  or 

Ohaptbb 
VI 

eoMtiuued. 

a  eummoue  ehaU 
ordimariijf  imue  «» 
tkeflret  inetamee. 

laiA 

Conspiring  to  ooounit  oertoui  offenoM 
•gftinii  the  State. 

Shall    not    airest 
without       war- 
ranto 

Wanrant 

laa 

Collecting  urmi  ete.  with  the  in- 
tention of  wftging  war  againit  the 
Queen. 

Ditto 

Ditto       

"3 

Conoealing  with  intent  to  facilitate 
a  design  to  wage  war. 

Ditto       

Ditto 

124 

AsiaultingGoTeraor  General,  Grover- 
nor,  etc.,  with  intent  to  compel  or 
restrain  the  exercise  of  any  law- 
ful power. 

Ditto 

Ditto       

1 24  A 

Exciting,  or  attempting  to  excite, 
disaffection. 

Ditto       

Ditto       

125 

Waging  war  against   any  Asiatic 
Power   in   alliance   or   at  peace 
with  the  Queen,  or  abetting  the 
waging  of  such  war. 

Ditto       

Ditto       

126 

Committing    depredation     on    the 
territories     of    any    Power     in 
alliance    or    at   peace  with   the 
Queen. 

Ditto       

Ditto        

127 

Receiving  property  taken  by  war 
or  depredation  mentioned  in  sec- 
tions 125  and  126. 

Ditto 

Ditto       

128 

Public  servant  voluntarily  allowing 
prisoner  of  State  or  War  in  his 
custody  to  escape. 

Ditto        

Ditto 

129 

Public  servant  negligently  suffering 
prisoner  of  State  or  War  in  his 
custody  to  escape. 

Ditto        

Ditto       

130 

Aiding  escape  of,  rescuing  or  har- 
bouring, such  prisoner,  or  offering 
any  resistance  to  the  recapture  of 
such  prisoner. 

Ditto        

Ditto       

131 

Abetting  mutiny,  or  attempting  to 
seduce  an  officer,  soldier  or  stulor 
from  his  allegiance  or  duty. 

May   arrest  with- 
out warrant. 

Ditto        
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Wietker 

bailable 

or  mot. 


Not      bftil- 
able. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


)       Ditto 


Bailable  ... 


Not      bail- 
able. 


Ditto 


Whether 
compound- 
able  or 
not. 


Not     com- 
poundable. 


Ditto       ... 


Ditto       ... 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


FiimuhmetU  under  the 
Indian  Penal  Code. 


Traniportation  for  life  or 
any  shorter  term,  or  im- 
priflomnent  of  either  de- 
■cription  for  10  years. 

Transpoiiatioii  for  life,  or 
imprisomnent  of  either 
description  for  10  years, 
and  forfeiture  of  property. 

Imprisonment  of  either  de- 
scription for  ID  yean  and 
fine. 

Imprisonment  of  either  de> 
scription  for  7  years  and 
fine. 

Transportation  for  life  or  for 
any  term  and  fine,  or  im- 
prisonment of  eitiier  de- 
scription for  3  years  and 
fine,  or  fine. 

Transportation  for  life  and 
fine,  or  imprisonment  of 
either  description  for  7 
years  and  fine,  or  fine. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine,  and  forfeiture  of  cer- 
tain property. 

Ditto  


Transportation  for  life,  or 
imprisonment  of  either  de- 
scription for  10  years,  and 
fine. 

Simple  imprisonment  for  3 
years  and  fine. 


Transportation  for  life,  or 
imprisonment  of  either 
description  for  10  years, 
and  fine. 

Ditto 


8 


By  what  Court 
triable. 


SCHBDULB 

II 
continued. 


■♦♦- 


Chaptsb 

VI 
conHnmed. 


Court  of  Semon. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Court  of  Session. 


Ditto. 
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SCfHXDULE 
II 

continued. 


-M- 


Chaftxb 

VI 
continued. 


I 


13a 


133 


»34 


135 


136 


137 


138 


140 


Offence, 


Abetment  of  moUnji  if  mutiny  is 
committed  in  conaequence  there- 
of. 


Abetment  of  an  aaeault  by  an 
officer,  soldier  or  sailor  on  his 
superior  officer,  when  in  the  ex- 
ecution  of  his  o^ce. 

Abetment  of  such  assault,  if  the 
assault  is  committed. 

Abetment  of  the  desertion  of  an 
officer,  soldier  or  sailor. 

Harbouring  such  an  officer,  soldier 
or  sailor  who  has  deserted. 

Deserter  concealed  on  board  mer- 
chant Tessel,  through  negligence 
of  master  or  person  in  <£arge 
thereof. 

Abetment  of  act  of  insubordination 
by  an  officer,  soldier  or  sailor,  if 
the  offence  be  committed  iu  con- 
sequence. 

Wearing  the  dress  or  carrying  any 
token  us'ed  by  a  soldier,  with  in- 
tent that  it  may  be  believed  that 
he  is  such  a  soldier. 


Whether  tU 

police  moijf 

orreH  without 

warrant  or  not. 


May  arrest  with- 
out warrant. 


Ditto 


Ditto 


Ditto 


Ditto       ...      '  ... 

Shall    not    arrest 
without  warrant. 


May  arrest  with- 
out warrant. 


Ditto 


4 

Whether 

a  warrant  or 

a  eummone  ^kall 

ordinarilff  ieeue  in 

the  first  instance. 


Warrant.. 


Ditto 


Ditto 


Ditto 


Ditto 


Summons., 


Warrant 


Summons. 


Chapter 
VIII. 


CHAPTER  VIII.— OFFENCES  AGAINST 


143 
144 

145 

147 
148 


Being  member  of  an  unlawful  as- 
sembly. 

Joining  an  unlawful  assembly  armed 
with  any  deadly  weapon. 

Joining  or  continuing  in  an  unlaw- 
ful assembly,  knowing  that  it  has 
been  commanded  to  disperse. 

Rioting  

Rioting,  armed  with  a  deadly 
weapon. 


May  arrest  with- 
out warrant. 

Ditto       


Ditto 

Ditto 
Ditto 


Summons... 
Warrant ... 
Ditto 

Ditto 
Ditto 
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Whether 
bailable 
or  not. 


Not      baa- 
able 


Ditto 


Ditto 

Bailable  ... 

Ditto 
Ditto 


Ditto 


f    Ditto 


Whether 

compound' 

able  or 

not. 


Not     com- 
poondable. 


Ditto 


Ditto 

Ditto 

Ditto 
Ditto 


Ditto 


Ditto 


Pmniskment  under  the 
Indian  Penal  Code. 


Death,  or  transportatioii  for 
life,  or  impruonnient  of 
either  deaoription  for  10 
yean  and  fine. 

Imprisonment  of  either  de- 
■criptian  for  3  yean  and 
fine. 


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Imprisonment  of  ^ther  de- 
scription for  2  yean,  or 
fine,  or  both. 

Ditto  ... 


fine  of  500  rupees... 


Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  3  months,  or 
fine  of  500  mpees,  or  both. 


8 


JSy  what  Court 
triable. 


Oonrt  of 


Court  of  Session,  Presi- 
denejr  Magistrate  or 
Magistrate  of  the  first 

Court  of  Session. 


Presidency  Bfagistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto. 


Ditto. 


Ditto. 


Any  Magistrate. 


THE  PUBLIC  TRANQUILLITY. 


SOHIBTJLB 
II 

eoniinued. 


-M- 


Cbaftbb 

VI 
coniinmed. 


^    BaiUble  ... 

i 

Ditto 

Ditto 

Ditto 
Ditto 


Not      oom- 
poundaUe. 

Ditto 


Ditto 

Ditto 
Ditto 


Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  a  yean,  or 
fine,  or  both. 

Ditto 


Ditto 

Imprisonment  of  either  de- 
scription for  3  yean,  or 
fine,  or  both. 


Any  Magistrate. 


Ditto. 


Ditto. 


Ditta 

Court  of  Session,  Pren- 
denoy  Magistrate  or 
Magistrate  of  the 
first  dasB. 


Chaftes 
VIIL 


TOL.  II. 
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Schedule 

I 

a 

3 

4 

II 
eonlinned. 

• 

1 

149 

Offence. 

Whftker  the 

police  may 

curreH  vitkout 

warrant  or  not. 

WhMer 
a  wamnU  or 

Chapteb 

VIII 
continued 

a  eummone  ekaU 

ordinarily  ietue  in 

tkefirtt  inetanee. 

If  an  offenoe  be  oommitted  by  any 
member  of  an  onlawful  anembly, 
eyery  other  member  of  luoh  ai- 
■embly  shall    be    guilty   of   the 
offenoe. 

Aooording  as  arrest 
may    be    made 
without  warrant 
for   the   offenoe 
or  not. 

Aooording  as  a  war- 
rant or  summons 
may  issue  for  the 
offenoe. 

150 

Hiring,  engaging  or  employing  per- 
sons to  take  part  in  an  unlawful 
assembly. 

May  arrest  with- 
out warrant. 

Aooording  to  the 
offenoe  oonmiit- 
ted  by  the  per- 
son hired,  en- 
gaged or  em- 
ployed. 

151 

Knowingly  joining  or  continuing  in 
any  assembly  of  fiye  or  more  per- 
sons after  it  has  been  commanded 
to  disperse. 

Ditto        

15a 

Assaulting    or    obstructing    public 
servant  when  suppressing  riot,  etc. 

Ditto        

Warrant... 

153 

Wantonly  giving  provocation  with 
intent  to  cause  riot,  if  rioting  be 
committed. 

Ditto        

Ditto        

If  not  committed     

Shall    not    arrest 
without  warrant. 

Summons 

154 

Owner  or  occupier  of  land  not  giving 
information  of  riot,  etc. 

Ditto       

Ditto       

155 

Person  for  whose  benefit  or  on  whose 
behalf  a  riot  takes  place  not  using 
all  lawful  means  to  prevent  it. 

Ditto        

Ditto       

156 

Agent    of   owner    or   occupier   for 
whose  benefit  a  riot  is  committed 
not  using  all  lawful  means  to  pre- 
vent it. 

Ditto        

Ditto       

157 

Harbouring  persons  hired  for  an  un- 
lawful assembly. 

May  arrest  with- 
out warrant. 

Ditto       

158 

Being  hired  to  take  part  in  an  un- 
lawful assembly  or  riot. 

Ditto        

Ditto       

Or  to  go  armed. 

Ditto        

Wamvpt 

160 

Committing  affiray. 

Shall    not    arrest 
without  warrant. 

Summons 

J      I : 
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Whether 

hailable 

or  not. 


Acoordiiigaa 
the  offence 
is  baQable 
or  not. 


Ditto 


Bailable 


Ditto 


Ditto 


Ditto 


^     Ditto 


Ditto 


I     Ditto 


Ditto 

Ditto 
Ditto 

Ditto 


Whether 

compound- 

able  or 

not. 


Not       00m- 
poondable. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 

Ditto 
Ditto 

Ditto 


Puniehment  under  the 
Indian  Penal  Code, 


The  same  ai  for  the  offence. 


The  same  as  for  a  member 
of  such  assembly,  and  for 
any  offence  committed  by 
any  member  of  sach  as- 
sembly. 

Imprisooment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Imprisonment  o(  either  de- 
scription for  I  year,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

"Fme  of  1,000  rupees 


Fine 


Ditto 


Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Ditto 


Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  I  month,  or 
fine  of  100  rupees,  or  both. 


8 


By  what  Court 
triable. 


■ 


The  Court  by  which  the 
offence  is  triable. 


Ditto. 


Any  Magistrate. 


Court  of  Session,  Presi- 
dency Magis^te  or 
Magistrate  of  the 
first  class. 

Any  Magistrate. 


Ditto. 


Presidency  Magistrate 
or  Magistrate  of  the 
first  or  second  class. 

Ditto. 


Ditto. 


SCHEDULB 

II 

continued. 


-♦♦■ 


Chaftbb 

VIII 
continued. 


Ditto. 


Ditto. 


Ditto. 


Any  Magistrate. 


T  2 


i' 
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■^. 


ill 


■  : 


.3M 

if.   : 


I 

1 


I'     • 


i^ 


SOHJEDULB 
II 


■M- 


Chaptkb 
IX. 


CHAFTEB  IX.— OFFENCES  BY 


I 


161 


i6a 


163 


164 


165 


166 


167 


Offence* 


Bemg  or  expecting  to  be  a  public 


168 


169 


170 


171 


leryftnt,  and  taking  a  gratification 
other  than  l^gal  remuneration  in 
respect  of  an  official  act. 

Taking  a  gratification  in  order  by 
corrupt  or  illegal  meani  to  in- 
fluence a  public  servant. 

Taking  a  gratification  for  the  exer- 
cise of  personal  influence  with  a 
public  servant. 

Abetment  by  public  servant  of  the 
offences  defined  in  the  last  two 
preceding  clauses  with  reference 
to  himself. 

Public  servant  obtaining  any  valu* 
able  thing,  without  consideration, 
from  a  person  concerned  in  any 
proceeding  or  business  transacted 
by  such  public  servant. 

Public  servant  disobeying  a  direction 
of  the  law  with  intent  to  cause 
injury  to  any  person. 

Public  servant  framing  an  incorrect 
document  with  intent  to  cause 
injury. 


Public  servant  unlawfully  engaging 
in  trade. 


Public  servant  unlawfully  buying  or 
bidding  for  property. 


Personating  a  public  servant 


Wearing  garb  or  carrying  token  used 
by  public  servant  with  fraudulent 
intent. 


Whether  the 

police  maif 

arrent  without 

warrant  or  not. 


Shall    not    arrest 
without  warrant. 


IMtto 


IHtto 


Ditto 


4 

Whether 

awarrani  or 

a  eununone  jAoII 

ordimar^  ieeue  in 

theftretit 

Summons 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


May  arrest  with- 
out warrant. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


IHtto 


Ditto 


Ditto 


Ditto 


...    . 


Warrant  .., 


Summons 
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OK  BELATING  TO  PUBLIC  SEBVANTS. 


Whether 
bailable 
or  not» 


BulabU  ... 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


'     Ditto 


Ditto 


Ditto 


Ditto 


Whether 
compound- 
able  or 
not. 


Not     oom- 
poondable. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto       ...   Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Puniehment  under  the 
Indian  Penal  Code. 


Imprisonment  of  either  de- 
loription  for  3  yean,  or 
fine,  or  both. 


^tto 


Simple  impriflonment  for  i 
yew,  or  fine,  or  both. 


ImpriBonment  of  either  de- 
scription for  3  yean,  or 
fine,  or  both. 


Simple  imprisonment  for  2 
years,  or  fine,  or  both. 


8 


By  what  Court 
triable. 


Court  ot  Session,  Presi- 
denev  Magistrate  or 
Magistrate  of  ^e  first 


Simple  imprisonment  for  i 
year,  or  fine,  or  both. 


Imprisonment  of  either  de- 
scription for  3  years,,  or 
fine,  or  both. 


Simple  imprisonment  for  i 
year,  or  fine,  or  both. 


Simple  imprisonment  for  a 
years,  or  fine,  or  both, 
and  confiscation  of  pro- 
perty, if  purchased. 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  3  months, 
or  fine  of  aoo  rupees,  or 
both. 


Ditto. 


Presidency  Magistrate  or 
Magistrate  of  the  first 


Court  of  Session,  Piresi- 
dencY  Magistrate  or 
Magistrate  of  the  first 
class. 

Prendency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Presidency  Magistrate  or 
Magistrate  of  the  first 

Ditto. 
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Any  Mag^uitrate^ 


Ditto. 
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CHAPTER  X.— CONTEMPTS  OF  THE  LAWFUL 


IK 


Offence. 


172 


173 


174 


175 


Absoonding  to  «void  seryice  of  lom- 
mons  or  other  proceeding  from  a 
public  seryant. 

If  summons  or  notice  require  at- 
tendance in  person  etc.  in  a  Court 
of  Justice. 

Preyenting  the  service  or  the  affix- 
ing of  any  summons  or  notice,  or 
the  removal  of  it  when  it  has  been 
affixed,  or  preventing  a  proclama- 
tion. 

If  summons  etc.  require  attendance 
in  person  etc.  in  a  Court  of 
Justice. 

Not  obeying  a  legal  order  to  attend 
at  a  certain  place  in  person  or  by 
agent,  or  departing  therefrom 
without  authority. 

If  the  order  require  personal  at- 
tendance etc.  in  a  Court  of  Jus- 
tice. 

Intentionally  omitting  to  produce 
a  document  to  a  public  servant 
by  a  person  legally  bound  to  pro- 
duce or  deliver  such  document. 


Whether  the 

police  maif 

arrest  without 

warrant  or  not. 


Shall    not    arrest 
without  warrant. 


Ditto 


Ditto 


Ditto 


Ditto 


176 


If  the  document  is  required  to  be 
produced  in  or  delivered  to  a 
Court  of  Justice. 

Intentionally  omitting  to  give 
notice  or  information  to  a  public 
servant  legally  bound  to  give 
such  notice  or  information. 

If  the  notice  or  information  re- 
quired respects  the  commission 
of  an  offence,  etc. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


4 

Whether 

a  warrant  or 

a  eummons  ehall 

ordinarily  ieeue  in 

the  first  instance. 

Sommons 


Ditto 


Ditto       ... 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto       ... 


Ditto       ... 


■I 
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i 


I 


AUTHORFTY  OF  PUBLIC  SERVANTS, 


Whether 
bailable 
ornoi. 


BailftUe  ... 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Whether 
compound- 
able  or 
not. 


Not     com- 
ponndable. 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Punishment  under  the 
Indian  Penal  Code, 


Simple  imprisonment  for  1 
month,  or  fine  of  500 
mpees,  or  both. 

Simple  imprisonment  for  6 
months,  or  fine  of  1,000 
rupees,  or  both. 

Simple  imprisonment  for  i 
month,  or  fine  of  500 
rupees,  or  both. 


Simple  imprisonment  for  6 
months,  or  fine  of  J,ooo 
rupees,  or  both. 

Simple  imprisonment  for  i 
month,  or  fine  of  500 
rupees,  or  both. 


Simple  imprisonment  for 
6  months,  or  fine  of  1,000 
rupees,  or  both. 

Simple  imprisonment  for  i 
month,  or  fine  of  500  ru- 
pees, or  both. 


Simple  imprisonment  for  6 
months,  or  fine  of  1,000 
rupees,  or  both. 

Simple  imprisonment  for  i 
month,  or  fine  of  500 
rupees,  or  both. 


Simple  imprisonment  for  6 
months,  or  fine  of  1,000 
rupees,  or  both. 


8 


By  what  Court 
triable. 


Any  Magistrate. 


Ditto. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


Ditto. 


Any  Magistrate. 


Ditto. 


The  Court  in  which  the  of- 
fence is  committed,  sub- 
ject to  the  proTisions 
of  Chapter  XXXV;  or, 
if  not  committed  in 
a  Court,  a  Presidency 
Magistrate  or  Magis- 
trate of  the  first  or 
second  class. 

Ditto. 


Presidency  Magistrate  01 
Magistrate  of  the  first 
or  second  class. 


Ditto. 
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a 
Offence, 

3 

Whether  ths 

police  may 

arrut  without 

warrant  or  not. 

4 

Whether 

a  warrant  or 

a  eummone  ehaU 

ordinarily  issue  in 

the  first  instance. 

177 

Knowingly  famishing  false   infor- 
mation to  a  pablic  servant. 

Shall    not    arrest 
without  warrant. 

Summ<m8 

If   the    information    reqnired    re- 
Hpects  the  commission  of  an  of- 
fence, etc. 

Ditto       

Ditto       

178 

Refusing  oath  when  duly  required 
to  take  oath  by  a  public  servant. 

Ditto 

Ditto       ... 

179 

Being  legally  bound  to  state  truth, 
and  refusing  to  answer  questions. 

Ditto       

Ditto       

180 

Refusing  to  sign  a  statement  made 
to  a  public  servant  when  legally 
required  to  do  so. 

Ditto       

Ditto 

181 

Knowingly  stating  to  a  public  ser- 
vant on  oath  as  true  that  which 
is  fsAae. 

Ditto       

Warrant 

m 

183 

Giving  false  information  to  a  public 
servant  in  order  to  cause  him  to 
use  his  lawful  power  to  the  injuiy 
or  annoyance  of  any  person. 

Ditto       

Summons 

183 

Resistance  to  the  taking  of  property 
by  the    lawful    authority    of   a 
public  servant. 

Ditto       

Ditto       

184 

Obstructing  sale  of  property  offered 
for  sale  by  authority  of  a  public 
servant. 

Ditto       

Ditto 

»85 

1 

Bidding  by  a  person  under  a  legal 
incapacity  to  purchase  it,  for  pro- 
perty  at  a  lawfully  authorised 
sale,  or  bidding  without  intend- 
ing to  perform  the  obligations  in- 
curred thereby. 

Ditto       

Ditto 

186 

Obstructing  public  servant  in  dis- 
charge of  his  public  functions. 

Ditto       

Ditto       

-. .^ 
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Whether 

bailable 

or  not. 


Bailable  ... 


Ditto 


Ditto 


Ditto 
Ditto 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Whether 

confound' 

able  or 

not. 


Not      oom- 
poandaUe. 

Ditto 


Ditto 


Ditto 
Ditto 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Simple  imprisonment  for  6 
months,  or  fine  of  1,000 
rupees,  or  both. 

Imprisonment  of  either  de- 
scription for  a  years,  or 
fine,  or  both. 

Simple  imprisonment  for  6 
months,  or  fine  of  1,000 
rupees,  or  both. 


Ditto 


Simple  imprisonment  for  3 
months,  or  fine  of  500  ru- 
pees, or  both. 

Imprisonment  of  either 
description  for  3  years 
and  fine. 


Imprisonment  of  either  de- 
scription for  6  months, 
or  fine  of  1,000  rupees,  or 
both. 

Ditto 


Imprisonment  of  either 
description  for  i  month, 
or  fine  of  500  rupees,  or 
both. 

Imprisonment  of  either  de- 
scription for  I  month,  or 
fine    of    aoo    rupees,    or 

both. 


Imprisonment  of  either  de- 
scription for  3  months, 
or  fine  of  500  rupees,  or 
both. 


8 


By  what  Court 
triable. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto. 


The  Court  in  which  the  of- 
fence is  committed,  sub- 
ject to  the  proTisions 
of  Chapter  XXXY ;  or, 
if  not  committed  in 
a  Court,  a  Presidency 
Magistrate  or  Magis- 
trate of  the  first  or 
second  class. 

Ditto. 


Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 
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Chafteb 
XI. 


I 

• 

o 

1 

187 

isr 

189 
190 

a 
Offence. 

3 

Whether  the 

police  may 

arrewt  witKout 

warrant  or  %'it. 

4 

Whether 

a  warrafd  or 

a  eummone  dbo/I 

ordinarily  iftue  \% 

the  first  instance. 

Oznisnon   to  assist  public  servaiit 
when  bound  by  law  to  give  such 
assistance. 

Wilfully  neglecting  to  aid  a  public 
servant  who  demands  aid  in  the 
execution  of  process,  the  preven- 
tion of  offences,  etc. 

Disobedience  to  an  order  lawfully 
promulgated  by  a  public  servant, 
if   such  disobedience  causes  ob- 
struction, annoyance  or  injury  to 
persons  lawfully  employed. 

If  such  disobedience  causes  danger 
to  human  life,  health  or  safety, 
etc. 

Threatening  a  public  servant  with 
injury  to  him,  or  one  in  whom  he 
is  interested,  to  induce  him  to  do 
or  forbear  to  do  any  official  act. 

Threatening  any  person  to  induce 
him    to  refrain   from  making  a 
legal  application  for    protection 
from  injury. 

Shall    not    arrest 
without  warrant. 

Ditto       

Ditto       

Ditto       

Ditto       

Ditto       

SnmmoBt 

Ditto       

Dittc       

Ditto       

Ditto       

Ditto       

CHAPTER  XI.— FALSE   EVIDENCE  AND 

193 
194 

Giving  or  fabricating  false  evidence 
in  a  judicial  proceeding. 

Giving  or  fabricating  frJse  evidence 
in  any  other  case. 

Giving  or  fabricating  false  evidence 
with  intent  to  cause  any  person 
to  be  convicted  of  a  capital  of- 
fence. 

If  innocent  person  be  thereby  con- 
victed and  executed. 

Shall    not    arrest 
without  warrant. 

Ditto       

Ditto       

Ditto        

Warrant 

Ditto       

Ditto       

Ditto       

TABULAE  STATEMENT  OF  OFFENCES, 


283 


Wheiler 
bailable 
or  not. 


Bailable  ... 


Ditto 


Whether 
compound- 
able  or 
not. 


Ditto 


Not     com- 
poundable. 

Ditto 


Punuhmeni  under  the 
Indian  Penal  Code, 


Ditto 


Ditto       ...   Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Simple  imprisonment  for 
I  month,  or  fine  of  aoo 
rapeesy  or  both. 

Simple  imprisonment  for  6 
months,  or  fine  of  500 
mpees,  or  both. 


Simple  imprisonment  for  i 
month,  or  fine  of  200  ru- 
pees, or  both. 


Imprisonment  of  either 
description  for  6  months, 
or  fine  of  1,000  rupees,  or 
both. 

Imprisonment  of  either 
description  for  a  years, 
or  fine,  or  both. 


Imprisonment  of  either 
description  for  i  year,  or 
fine,  or  both. 


8 


By  what  Court 
triable. 


SCBEDULB 
II 

coniinued. 


-M- 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto. 


Ditto. 


Chaftbb 
X 

continued. 


Ditto. 


Ditto. 


Ditto. 


OFFENCES  AGAINST  PUBLIC  JUSTICE. 


BaUable  ... 


Ditto 


Not     bail- 
able. 


Ditto 


Not       COB^- 

poundable. 


Ditto 


Ditto 


Ditto 


Imprisonment  of  either 
description  for  7  years 
imd  fine. 


Imprisonment  of  either 
description  for  3  years 
and  fine. 

Transportation  for  life,  or 
rigorous  imprisonment  for 
10  years,  and  fine. 


Death,  or  as  above. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto. 


Chaftbb 
XI. 


Court  of  Session. 


Ditto. 
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SCHXDULB 
II 

conHnued* 
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Chaftsb 

XI 
continued. 


■I 


'95 


196 


197 


Offence. 


Giving  or  fabrioating  iaUe  endence 
witi^  intent  to  procure  oonviction 
of  an  offenoe  pnniahable  with 
transportation  for  life  or  with  im- 
prisonment for  seven  jean  or 
upwards. 

Using  in  a  judicial  proceeding  evi* 
dence  known  to  be  false  or  fabri- 
cated. 


Whether  ike 

police  may 

arreet  withoui 

warrant  or  not. 


Shall    not    airest 
without  wanaat. 


4 

Whether 
a  warrami  or 

ordimariiif  ieene  in 
the  firet  imetanoe. 


Wanant ... 


198 


199 


aoo 


aoi 


aoa 


ao3 


Knowingly  issuing  or  signing  a  false 
certificate  relating  to  any  fisct  of 
which  such  certificate  is  by  law 
admissible  in  evidence. 

Using  as  a  true  certificate  one 
known  to  be  fSiJse  in  a  material 
p<nnt. 

False  statement  made  in  any  de- 
claration which  is  by  law  receiv- 
able as  evidence. 

Using  as  true  any  such  declaration 
known  to  be  false. 

Causing  disappearance  of  evidence 
of  an  offence  committed,  or  giving 
false  information  touching  it  to 
screen  the  offender,  if  a  capital 
offence. 

If  punishable  with  transportation 
for  life  or  imprisonment  for  ten 
years. 


If  punishable  with    less    than   10 
years'  imprisonment. 


Ditto 


Ditto 


Intentional  omission  to  give  infor- 
mation of  an  offence  by  a  person 
legally  bound  to  inform. 

Giving  false  information  respecting 
an  offenoe  committed. 


Ditto 

Ditto 

Ditto 
Ditto 


Ditto 


Ditto 


Ditto 


Ditto       ... 


Ditto       ... 


Ditto       


Ditto       ... 


Ditto       ... 


...        ^ 


Ditto 


Ditto 


Ditto 


Ditto 


Summons 


Warrant ... 


J 
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^ 


Whether 

haildble 

or  not. 


Kot     bail- 
able. 


Whether 

eompotMtd- 

aile  or 

not. 


Not     com- 
poundable. 


According 
as  the  of- 
fence of 
giving 
such  evi- 
dence is 
bailable 
or  not. 

Bailable  ... 


Funiahment  under  the 
Indian  Penal  Code, 


The  same  as  for  the  offence 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


The  same  as  for  giving  or 
fiftbricating  false  evidence. 


8 


By  what  Court 
triable. 


1 


Court  of  Session. 


SCHBDULI 

n 

continued. 
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Ghaftib 

XI 
continued^ 


The  same  as  for  giving  &lse 
evidence. 


Ditto 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 


Ditto. 


Ditto 


Ditto 


•••  •••  ••• 


Imprisonment  of  either  de* 
Bcription  for  7  yean  and 
fine. 


Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 


Imprisonment  for  a  qnarter 
of  the  longest  term,  and 
of  the  description,  pro- 
vided for  the  offence,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  a  years,  or 
fine,  or  both. 


Ditto. 


Ditto. 


Ditto. 


Court  of  Session. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 

Presidency  Magistrate  or 
Magistrate  of  the  first 
class,  or  Court  by  which 
the  offence  is  triable. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto. 
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2 

3 

4 

II 

eontifiued. 

Chafteb 

XI 
eofUiniud. 

• 

Offence, 

Whether  the 

police  may 

arreet  without 

trorran^  or  not. 

Whether 

a  warrant  or 

a  eummone  ehall 

ordinarily  ieame  in 

thefiret  instance. 

204 

Secreting  or  deairojriiig  any  docu- 
ment to  prevent  its  prodaction  as 
evidence. 

Shall    not    arrest 
without  warrant. 

Warrant ... 

305 

False  personation  for  the  purpose  of 
any  act  or  proceeding  in  a  suit  or 
criminal  prosecution,  or  for  be- 
coming bail  or  security. 

Ditto       

Ditto       

206 

Fraudulent  removal  or  concealment 
etc.   of  propertv'  to  prevent  its 
seizure  as  a  for&iture,  or  in  satis- 
faction of  a  fine  under  sentence, 
or  in  execution  of  a  decree. 

Ditto       

Ditto       

207 

Claiming  property  without  right,  or 
practising  deception  touching  any 
right  to  it,  to  prevent  its  being 
ti^en  as  a  forfeiture,  or  in  satis- 
faction of  a  fine  under  sentence,  or 
in  execution  of  a  decree. 

Ditto       

Ditto       

208 

Fraudulently  suffering  a  decree  to 
pass  for  a  sum  not  due,  or  suffer- 
ing decree  to  be  executed  after  it 
has  been  satisfied. 

Ditto       

Ditto        

m 

209 

False  claim  in  a  Court  of  Justice. 

IMtto       

Ditto       

210 

Fraudulently  obtaining  a  decree  for 
a  sum  not  due,  or  causing  a  decree 
to  be  executed  after  it  has  been 
satisfied. 

Ditto        

Ditto 

211 

False  charge  of  offence  made  with 
intent  to  injure. 

Ditto       

Ditto       

If  offence  charged  be  punishable  with 
imprisonment  for  seven  years. 

Ditto       

Ditto 

If  offence  charged   be  capital,  or 
punishable  with  transportation  for 
life,  or  with  imprisonment  for  a 
term  exceeding  7  years. 

Ditto        

Ditto 

212 

Harbouring  an  offender,  if  the  of- 
fence be  capital. 

May  arrest  with- 
out warrant. 

Ditto       

If  punishable  with  transportation 
for  life,  or  with  imprisonment  for 
10  years. 

Ditto        

Ditto       

K.  JL  RUSTOIUJii 
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i 

I 


\ 


i 


Whether 

bailable 

arnot. 


Bailable  ., 


Ditto 


Ditto 


IKtto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Whether 

eompound- 

able  or 

not. 


Not     00m- 
poandable. 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Punishment  under  the 
Indian  Penal  Code, 


Imprisonmeiit  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  5  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 


Ditto 


Ditto 


Imprisonment  of  either  de- 
scription for  2  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Ditto  


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 


Ditto 


Imprisonment  of  either  de- 
scription for  5  years  and 
fine. 


Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 


8 


By  what  Court 
triable. 


Presidency  Magistrate  or 
Magistiate  of  the  first 

Comrt  of  Session,  Presi 
dency     Magistrate    or 
Magistrate  of  the  first 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


Ditto. 


Presidency  Magistrate  01 
Magistrate  of  the  first 
class. 


Ditto. 


Ditto. 


Ditto. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class  ^ 

Gomrt  of  Session. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto. 
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I 


213 


Offence, 


If  punisliable  with  impiuonment  for 
I  year  and  not  for  10  yean. 


Wkttherthe 

pcliee  mojf 

arrtet  withoui 

warrant  or  not. 


214 


ai5 


ai6 


Taking  gift  eto«  to  icreen  an  of- 
fender from  punishment,  if  the 
offence  be  oapitaL 

If  punishable  with  transportation  for 
life  or  with  imprisonment  for  10 
years. 

If  with  imprisonment  for  less  than 
10  years. 


BCay  arrest  with- 
out warrant. 


Shall    not    arrest 
without  warrant. 

Ditto       


Ditto 


4 

JThetker 

a  wanvmi  or 

a  emmmometkedl 

ordinariljf  ieeme  in 

thefint  inetanee. 

Warrant...        ,,, 


Ditto 


Ditto 


Ditto 


Offering  gift  or  restoration  of  pro- 
perty in  consideration  of  screening 
offender,  if  the  offence  be  capital. 

If  punishable  with  transportation  for 
life  or  with  imprisonment  for  10 
years. 

If  with  imprisonment  for  lees  than 
10  years. 


Taking  gift  to  help  to  recover  move- 
able property  of  which  a  person 
has  been  deprived  by  an  offence, 
without  causing  apprehension  of 
offender. 

Harbouring  an  offender  who  has 
escaped  from  custody,  or  whose 
apprehension  has  been  ordered,  if 
the  offence  be  capital. 

If  punishable  with  transportation 
for  life,  or  with  imprisonment  for 
10  years. 

If  with  imprisonment  for  i  year, 
and  not  for  10  years. 


Ditto 


Ditto 


Ditto 


Ditto 


May  arrest  with- 
out warrant. 


Ditto 


Ditto 


Ditto 


Ditto       


Ditto       


Ditto 


Ditto 


Ditto 


Ditto 
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f 


! 


) 


V 


Whether 

bailable 

or  not. 


Bailable  ... 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto       ... 


Ditto       ... 


Ditto       ... 


Whether 
compound- 
able  or 
not. 


Not     oom- 
poandable. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Punishment  under  the 
Indian  Penal  Code, 


VOL.  II. 


Imprisoimient  for  a  qaarter 
of  the  longest  term,  and 
of  the  deecriptiony  pro- 
Tided  for  the  offence,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 


Imprisonment  for  a  qaarter 
of  the  longest  term,  and 
of  the  description,  pro- 
Tided  for  the  offence,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  5  years  and 
fine. 


Imprisonment  for  a  quar- 
ter of  the  longest  term, 
and  of  the  description, 
provided  for  the  offence, 
or  fine,  or  both. 

Imprisonment  of  either  de- 
scription for  2  yean,  or 
fine,  or  both. 


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 


Imprisonment  of  either  de- 
scription for  3  years,  with 
or  without  fine. 

Imprisonment  for  a  quarter 
of  the  longest  term,  and 
of  the  description,  pro- 
vided for  the  offence,  or 
fine,  or  both. 


U 


8 


By  what  Court 
triable. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
class,  or  Court  by  which 
the  offence  is  triable. 


Court  of  Session. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
dass,  or  Court  by  which 
the  offence  is  triable. 


Court  of  Session. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
dass,  or  Court  by  which 
the  offence  is  triable. 


Presidency*  Magistrate  or 
Magistrate  of  the  first 
dass. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
class,  or  Court  by  which 
the  offence  is  triable. 
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Chaptkb 

XI 
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I 

• 

317 

2 

Offonee. 

3 

Whether  the 

police  may 

arreat  without 

warrant  or  not. 

4 

Whether 

a  warrant  or 

a  eummone  ehaU 

ordinariUf  ieeue  in 

thefiret  instance. 

Public  senrant  disobeying  a  direction 
of  law  with  intent  to  save  person 
from    punishmentf    or   property 
from  forfeiture. 

Shall    not    arrest 
without  warrant. 

ai8 

Public  servant  framing  an  incorrect 
record  or  writing  with  intent  to 
save  person  from  punishment,  or 
prop^y  from  forfeiture. 

Ditto       

Warrant 

219 

Public  serrant  in  a  judicial  pro- 
ceeding  corruptly   making    and 
pronouncing  an  order,  report,  ver- 
dict or  decision  which  he  luiows 
to  be  contrary  to  law. 

Ditto       

IMtto       

320 

Commitment  for  trial   or  confine- 
ment by  a  person  having  author- 
ity, who  knows  that  he  is  acting 
contrary  to  law. 

Ditto       

Ditto       

221 

Intentional  omission  to  apprehend 
on  the  part  of  a  public  servant 
bound  by  law  to  apprehend  an 
offender,  if  the  offence  be  capital. 

Ditto       

Ditto 

If  punishable  with   transportation 
for  life,  or  imprisonment  for  10 
years. 

Ditto       

Ditto       

If  with  imprisonment  for  less  than 
10  years. 

Ditto       

Ditto       

222 

Intentional  omission  to  apprehend 
on  the  part  of  a  public  servant 
bound  by  law  to  apprehend  person 
under  sentence    of   a    Court  of 
Justice,    if   under    sentence    of 
death. 

Ditto       

Ditto       

If  under  sentence  of  transportation 
or  penal  servitude   for    life,   or 
transportation,   imprisonment  or 
penal  servitude  for  10  years  or 
upwards. 

Ditto       

Ditto 

If  under  sentence  of  imprisonment 
for  less  than  10  years ;  or  law- 
fully committed  to  custody. 

Ditto       

Ditto       

225 

Escape    from    confinement    negli- 
gently suffered  by  a  public  ser- 
vant. 

Ditto       

Summons 

^ 
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r 


IFhether 

htnlable 

or  not. 


Bailable  ... 


Ditto 


Ditto 


Ditto       ... 


Ditto       ... 


Ditto       ... 


Ditto       ... 


Not      bail- 
able. 


Ditto 


Bailable  ... 


Ditto 


Whether 

compound- 

able  or 

not. 


Not     oom- 
poundable. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Funishment  under  the 
Indian  Penal  Code. 


ImpriBoimmiit  of  either  de- 
scription for  a  yean,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  3  yearii  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  7  years,  or 
fine,  or  both. 


Ditto 


8 


By  what  Court 
triable. 


Plreddency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


Court  of  Session. 


Ditto. 


Ditto. 


Imprisonment  of  either  de- 
scription for  7  years,  with 
or  without  fine. 


Imprisonment  of  either  de- 
scription for  5  years,  with 
or  without  fine. 


Imprisonment  of  either  de- 
scription for  2  years,  with 
or  without  fine. 

Transportation  for  life,  or 
imprisonment  of  either 
description  for  14  years, 
with  or  without  fine. 


Imprisonment  of  either  de- 
scription for  7  years,  with 
or  without  fine. 


Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Simple  imprisonment  for  2 
years,  or  fine,  or  both. 


U  2, 


Ditto. 
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Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Court  of  Session. 


Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 
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Chapteb 
XI 

-J 

qfmce. 

May  MMtt  wlth- 
ODt  warrant. 

Wkttktr 
avammtor 

"4 

^•™'» 

m 

peiBon,  or  reecoing  him  boat  law- 
ful eoitody. 

Ditto       

Ditto       

If  chuged  with  m  offence  pmdih- 
or  impriMnment  for  10  ye>n. 

Ditto       

Ditto       

IfohMged  with  Rci^Ul  offence  ... 

Ditto       

Ditto       

porlatioD  for  life,  or  to  tnuupor- 
onment  for  10  jeut  or  upward*. 

Ditto       

Ditto       

Ditto       

Mtto       

jasi. 

Omiisbii  to   i^rehond  or   aoSet- 
KDOS  of  euape,  on  part  of  poblic 
servant   in  caita   not  otlierwiie 

raffenmce. 

Shall    not    arrat 
without  wamnt. 

Ditto       

Ditto       

"5" 

RoBiitanoe  or  obstmotion  to  lawful 
in  casea  not  otherwise  provided 

Miyarregtwithoot 

Warrant 

116 

Unlawful   return   from   tranaporta- 

Ditto       

Ditto       

"7 

ofpimiBbment. 

Shall    not    arrest 
withoat  warrant 

TABULAB  STATEMENT  OF  OFFENCES. 


293 
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6 

7 

8 

Whether 

baUaible 

or  not. 

Whether 

eompound- 

aoleor 

not. 

Punifhment  under  the 
Indian  Penal  Code. 

By  what  Court 
triable. 

BaUable  ... 

Not     oom- 
poundable. 

Impiiflonment  of  either  de- 
Bcriptioii  for  a  yean,  or 
tat,  or  both. 

Presidency  Magistrate  or 
liagistrate  of  the  first 
or  second  class. 

Ditto       ... 

Ditto       ... 

Ditto          

Ditto. 

Not      bail- 
able. 

Ditto       ... 

Impritonment  of  either  de- 
Bcriptioii  for  3  years  and 
fine. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto       ... 

Ditto       ... 

Impritonment  of  either  de- 
scription for  7  years  and 
fine. 

Court  of  Session. 

Ditto       ... 

Ditto       ... 

Ditto           ...         ..• 

IMtto. 

Ditto 

Ditto       ... 

Transportation    for  life,  er 
imprisonment  of  either  de- 
scription for  10  years,  and 
fine. 

Ditto. 

Bailable  ... 

Ditto       ... 

Imprisonment  of  either  de- 
scription- for  3  years,  or 
fine,  or  both. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto       ... 

Ditto 

Simple    imprisonment    for 
two  years,  or  fine,  or  both. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class  ^ 

Ditto       ... 

Ditto       ... 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Ditto*. 

Not     bail- 
able. 

IMtto       ... 

Transportation  for  life,  and 
fine  and  rigorous  impris- 
onment for  3  years  before 
transportation. 

Court  of  Session. 

Ditto       ... 

Ditto       ... 

Punishment  oif  original  sen- 
tence, or,  if  part  of  the 
punishment  has  been  un- 
dergone, the  residue. 

The  Court  by  which  the 
original  ofience  was 
triable. 
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SCHXDULE 
II 

eontiniied. 


-M" 


Chafteb 
XI 

ccnUinued, 


Chafteb 
XII. 


QQ 


aa8 


239 


Offence. 


Intentional  insult  or  interraption 
to  a  puUio  lerTant  fitting  in  any 
stage  of  a  jadicial  proceeding. 

Personation  of  a  juror  or  assessor  . . . 


Whether  the 

poliee  maff 

wrrevt  foitkimi 

voarrant  or  not. 


4 

Whtthw 

a  warrantor 

a  eurnmooMehaU 

ordinarify  ieeme  in 

thefir$t  inetanee. 


Shall    not    azrest  Smnxnons 
withoot  warraat. 


Ditto 


..  Ditto 


CHAPTER  Xn.— OFFENCES   RELATING 


231 


232 


233 


234 


235 


236 


237 


238 


Counterfeiting,  or  performing  any 
part  of  the  process  of  counter- 
feiting, coin. 

Counterfeiting,  or  performing  any 
part  of  the  process  of  counter- 
feiting, the  Queen's  coin. 

Making,  buying  or  selling  instru- 
ment for  the  purpose  of  counter- 
feiting coin. 


Making,  buying  or  selling  instru- 
ment for  the  puipose  of  counter- 
feiting the  Queen  s  coin. 


Possession  of  instrument  or  mate- 
rial for  the  purpose  of  using  the 
same  for  counterfeiting  coin. 

If  Queen's  coin        


Abetting  in  British  India  the  coun- 
terfeiting out  of  British  India  of 
coin. 


Import  or  export  of  counterfeit  coin, 
knowing  the  same  to  be  counter- 
feit. 


Import  or  export  of  counterfeits 
of  the  Queen  s  coin,  knowing  the 
same  to  be  counterfeit. 


May  arrest  with- 
out wanant. 


Ditto 


Ditto 


Warrant.. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 
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Whether 

bailable 

or  not 


Bailable  ... 


Ditto 


Whether 

compound' 

ahle  or 

not. 


Not     00m- 
ponndable. 


Ditto 


Pnniehment  under  the 
Indian  Penal  Code. 


Simple  impriflonment  for 
6  monthB,  or  fine  of  1,000 
rupees,  or  both. 

ImpriioiuneDt  of  either  de- 
scription for  a  years,  or 
fine,  or  both. 


8 


By  what  Court 
triahle. 


The  Court  in  which  the 
ofienoe  is  committed, 
subject  to  the  provisions 
of  Chapter  XXXV. 

IVesidenoy  Magistrate  or 
Magistrate  of  the  first 
cUms. 


TO  COIN  AND  GOVERNMENT  STAMPS. 


Not      bail- 
able. 


Ditto 


Ditto 


Not      com- 
poundable. 

Ditto       ... 


Ditto 


Ditto 


Ditto       ... 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto       ... 


Ditto 


Ditto 


Ditto 


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Transportation  for  life,  or 
imprisonment  of  either 
description  for  10  years, 
and  fine. 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 


Imprisonment  of  either  de- 
scription for  10  years 
and  fine. 

The  punishment  provided 
for  abetting  the  counter- 
feiting of  such  coin  within 
Britu^  India. 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 


Transportation  for  life,  or 
imprisonment  of  either 
description  for  10  years 
and  fine.  • 


Court  of  Session. 


Ditto. 
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Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Court  of  Session. 


Court  of  Session,  Presi- 
dencT  Magistrate  or 
Magistrate  of  tiie  first 
class. 

Court  of  Session. 


Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Court  of  Session. 


Chapter 
XII. 
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poliumay 
arrett  wltJkout 


■Ting  IDT  ■ 

to  be  •uch  when  it 

KsrioD,  Bod   delivering  etc   the 

BMoe  to  &n;  penoD. 

totheQDi 


The 


Knowingly  deliTering  to  knoUier 
any  counterfeit  ooiti  u  genuine 
wlucli.  when  first  possewed,  the 
deliverer  did  not  know  to  1; 
coonterfeit. 

PoBSeision  of  counterfeit  coin  by 
person  who  knew  it  to  be  conntei 
feit  when  he  becune   ponewed 
thereof. 

Poeseision   of   Queen's  coin   1 
person  who  knew  it  to  be  con 
feit  when  he  beoune  poMeased 
thereof. 

Person  employed  In  k  Mint  CBnsing 
coin  to  he  of  &  diOereot  weight  or 
compontian  from  that  fixed  by 
Inw. 

Unlawfully  taking  from  a  Mint  any 


Altering  appearance  of  any  ooin  with 
intent  that  it  shall  pass  as  1  ' 
of  a  different  descripUon. 

Altering  appearance  of  the  Qi 
coin  with  intent  that  it  shall  past 
as  a  ooin  of  a  different  descripUon. 

Delivery  to  another  of  coin  poBseaeed 
with   the  knowledge  that   it 
altered. 

Delivery  of  Queen's  ■ 
vrith  the   knowledge  that   il 
altered. 
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r 


I 


i 


JThether 
haxlahle 
or  not. 


Not     un- 
able. 


Ditto 


Ditto 


Whether 
compound- 
able  or 
not. 


Not      com- 
ponndable. 


Ditto 


Ditto 


Ditto 

IMtto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

* 

Ditto 

Ditto 

Ditto 

Pnnithment  under  the 
Indian  Penal  Code, 


Imprifloiunent  of  either  de- 
Bcription  for  5  years  and 
fine. 


Imprisonment  of  either  de- 
Boription  for  10  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine  of  ten  times  the  value 
of  the  coin  counterfeited, 
or  both. 

Imprisonment  of  either  de- 
scription for  5  years  and 
fine. 


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 


Ditto 


8 


By  wh<U  Court 
triable. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
dass. 

Ditto. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  dass. 


Court  of  Session,  Plresi- 
dency  Magistrate  or 
Magistrate  of  the  first 
dass. 

Ditto. 


SCHEDULI 
II 

continued. 


■♦♦- 


Chaftbb 

XII 
continued. 


Ditto 


Imprisonment  of  either  de- 
scription for  5  years  and 
fine. 


Imprisonment  of  either  de- 
scription for  7  yean  and 
fine. 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  5  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 


Court  of  Session. 


Ditto. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
dass. 

Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 
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TEE   CODE   OF  CRIMINAL  PROCEDURE. 


SCHEDULB 

n 

e<mtin»sd. 


■**■ 


Chaffeb 

XII 
contiiwed. 


It 
.2 


253 


353 


354 


355 


Offence. 


Poesewion  of  altered  o(nn  by  a 
penon  who  knew  it  to  be  altered 
when  he  became  ponimed  thereof. 


PoBBeMion  of  Qoeen*B  coin  by  a 
person  who  knew  it  to  be  altered 
when  he  became  posaeesed  thereof. 

Delivery  to  another  of  coin  bm 
genuine  which,  when  first  poe- 
sessed,  the  deliverer  did  not  know 
to  be  altered. 

Counterfeiting  a  Government  stamp. 


256 


257 
259 


260 


261 


262 


263 


Having  possession  of  an  instroment 
or  material  for  the  purpose  of 
counterfeiting  a  Gfovemment 
stamp. 

Making,  buying  or  selling  instru- 
ment for  the  purpose  of  counter- 
feiting a  Gk)vemnient  stamp. 

Sale  of  counterfeit  Grovemment 
stamp. 

Having  possession  of  a  counterfeit 
Grovemment  stamp. 


Using  as  genuine  a  Government 
stamp  known  to  be  counterfeit. 

Effacing  any  writing  from  a  sub- 
stance bearing  a  Grovemment 
stamp,  or  removing  from  a  docu- 
ment a  stamp  used  for  it  with 
intent  to  cause  loss  to  Grovem- 
ment. 

Using  a  Grovemment  stamp  known 
to  nave  been  before  used. 


Erasure  of  mark  denoting  that  stamp 
has  been  used. 


Whether  the 

poUeemay 

mreet  without 

warratU  or  not. 


May  arrest  with- 
out warrant. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 

Ditto 
Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


4 

Whether 

a  warrant  or 

a  Mummone  ehall 

ordinarily  ieeue  itt 

theflrwt  inetance. 

Wairaiit... 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 

Ditto 
Ditto 


Ditto 


EHtto 


X 


Ditto 


Ditto 


TABULAE   STATEMENT  OF   OFFENCES. 
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Whether 
bailable 
or  not. 


Not     bul. 
able. 


Ditto 


Ditto 


Bailable  . 


Ditto 


Ditto 

Ditto 
Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Whether 

compound' 

able  or 

not. 


Not     oom- 
ponndable. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Imprisonment  of  either  de- 
scription for  3  yearn  and 

fine. 


Imprisonment  of  either  de- 
scription for  5  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  a  years,  or 
fine  of  ten  times  the  Talae 
of  the  coin. 

Transportation  for  life,  or 
imprisonment  of  either 
description  for  10  years, 
and  fine. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 


Ditto 


Ditto 


Ditto 


8 


By  what  Court 
triable. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magutrate  of  the  first 
dass. 

Ditto. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  dass. 


Court  of  Session. 


Imprisonment  of  either  de- 
scription for  7  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  3  years,  or 
finei,  or  both. 


Imprisonment  of  either  de- 
scription for  a  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 


Ditto. 


SCEXDULB 

n 

continued. 


•**• 


Chaptxb 

XII 
continued. 


Ditto. 


Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto. 


Ditto. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  dass. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 
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THE   CODE   OP   CEIMINAL  PEOCEDURB. 


SCHXDULS 
II 

continued. 


-M- 


Chafteb 

xin. 


Chafteb 
XIV. 


CHAFfER  XIII.— OFFENCES  RELATING 

I 

2 

3 

4 

• 

1 
264 

Offence. 

Whether  ike 

police  may 

arreat  without 

warrant  or  not. 

Whether 

a  warraiU  or 

a  tummona  ehiiUl 

ordinarily  ieaue  in 

the  fret  inttanee. 

Fraudulent  use  of  false  inBtrument 
for  weighing. 

Shall    not    arrest 
without  warrant. 

Summons 

265 

Fraudulent  use  of  fidse  weight  or 
measure. 

IMtto 

Ditto       

266 

Being  in  possesaion  of  false  weights 
or  measures  for  fraudulent  use. 

Ditto       

Ditto       

267 

Making  or  selling  false  weights  or 
measures  for  fraudulent  use. 

IMtto       

Ditto       

CHAPTER  XrV.— OFFENCES  AFFECTING  THE  PUBLIC 

269 

Negligently  doing  any  act  known  to  May  arrest  with- 
be  likely  to  spread  infection  of  any       out  warrant, 
disease  dangerous  to  life. 

Summons 

270 

Malignantly  doing  any  act  known 
to  be  likely  to  spread  infection  of 
any  disease  dangerous  to  life. 

Ditto       

Ditto 

271 

Knowingly  disobeying  any  quaran- 
tine rule. 

Shall    not    arrest 
without  warrant. 

Ditto       

272 

Adulterating  food  or  drink  intended 
for  sale,  so  as  to  make  the  same 
noxious. 

Ditto       

Ditto       

273 

Selling  any  food  or  drink  as  food  and 
drink  knowing  the  same  to  be 
noxious. 

-Ditto 

Ditto       

274 

Adulterating  any  drug  or  medical 
preparation  intended  for  sale  so 
as  to   lessen  its  efficacy,  or  to 
change  its  operation,  or  to  make 
it  noxious. 

Ditto       

Ditto       

275 

Offering  for  sale  or  issuing  from  a 
dispensary  any  drug  or  medical 
preparation  kno¥m  to  have  been 
adulterated. 

Ditto       

Ditto       

276 

Knowingly  selling  or  issuing  from  a 
dispensary  any  drug  or  medical 
preparation  as  a  different  drug  or 
medical  preparation. 

Ditto       

Ditto       

TABULAE   STATEMENT   OE   OFFENCES. 
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TO   WEIGHTS  AND  MEASURES. 


JFhether 

bailable 

or  not. 


\    Bailable  ... 


Whether 
compound- 
able  or 
not. 


Ditto 


{    Ditto 


Ditto 


Not     oom- 
ponndable. 

Ditto       ,.. 

Ditto 

Ditto 


Punishment  under  the 
Indian  Penal  Code, 


Imprisonmeiit  of  either  de- 
acription  for  i  yeari  or 
fine,  or  both. 


8 


By  what  Court 
triable. 


Ditto 
Ditto 
Ditto 


Presidency  Magiatrate  or 
Magistrate  of  the  first 
or  second  class. 


•  •  •  •  •  • 


Ditto. 
...  Ditto. 
...   Ditto. 


Schedule 

II 
continued, 

ii 

Chafteb 

xin. 


^    HEALTH,  SAFETY,  CONVENIENCE,  DECENCY  AND  MORALS. 


Bailable  ... 


Ditto 


Ditto 


Ditto 

> 

I 

P 

\      Ditto 


Ditto 


t. 


Not     oom- 
poundable. 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  a  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine  of  1,000  mpees,  or 
both. 

Ditto 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto. 


Ditto. 


Chafteb 
XIV. 


Ditto 


•  •   •  V  •  < 


Ditto. 


Ditto. 


Ditto. 


Ditto 


Ditto 


Ditto 


•  ■  •  •  •  • 


Ditto. 


Ditto 


Ditto 


Ditto 


Ditto. 
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SCBKDUUt 

, 

, 

i 

4 

n 

ChaptMI 
XIV 

eoatiAUid. 

J 

<>ir>>"- 

VnetkerOt 
polic*may 

Wietitir 
tkefirtt  iMtanot. 

»77 

DefiUng  (be  wKtor  of  a  pnbUo  ipring 

May  airert  with- 
ontwamtnt. 

278 

beklth. 

Shall    M    airert 
without  wanwit 

Ditto       

m 

EriTing  or  riding  on  t,  public  wmj  10 
daogar  hnmui  lift,  ato. 

Hay  anert  with- 

Htto       

»8o 

negligenUy  m  to  enduiger  hnnun 

Mtto       

Mtlo       

iSi 

Exhibition  of  a  blw  light,  mmA  or 
baoy. 

Ditto       

Wammt 

aSi 

Conyeying  for  hire  any  panon  by 
wkterjn  a  veuel  in  acch  m  itate, 
or  BO  loaded,  ai  to  endanger  Mi 
life. 

Ditto       

s«-»         ... 

a83 

in  any  public  way  or  line  of  navi- 
gation. 

Ditto       

Ditto       

J84 

Dealing  with   any   poiBonooi   iiib- 
■tance  so  aa  (0  endanger  homau 

life,  etc 

ShaU    not    arrest 
without  wanwt. 

Ditto       

»8s 

Dealing  with  fire  or  any  oombmtiUe 
life,  etc 

May  arreit   with- 

Ditto       

186 

So  dealing  with  any  eiplodve  Bob- 

Ditto       

Ktto       

=87 

Shall    not    arreit 
without  warrant. 

Ditto       

iSS 

A  person  omitting  to  guard  agunst 

the  faU    of   any  building   over 
which  he  haa  a  right  entitling  him 
to  pull  it  down  or  repur  it. 

Ditto       

Ditto       

J89 

A  person  omitting  to  take  order  with 

to  guard  againat  danger  to  human 
lite,  or  d   grierouB  hurt,  from 
luch  animal. 

May   arreBt  with- 
out warrant. 

Ditto 

TABT7IiAB  STATEMENT   OF  OFTENCES. 
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5 

6 

** 
i 

8 

Whether 

bailable 

or  not. 

Whether 
compound- 
able  or 
not. 

Fumehment  under  the 
Indian  Penal  Code, 

Bjf  what  Court 
triable. 

Bailable  ... 

Not     onm- 
poundable. 

LnpriMmment  of  either  de- 
■cription  for   3   months, 
or  fine  of  500  rupeee,  or 
both. 

Any  Magistrate. 

IHtto 

Ditto 

Fine  of  500  rapees 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  6    months, 
or  fine  of  1,000  rapees,  or 
both. 

Ditto. 

Ditto 

Ditto       ... 

Ditto 

IVesidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto 

Ditto       ... 

Imprisonment  of  either  de- 
scription for  7  years,  or 
fine,  or  both. 

Court  of  Session. 

Ditto 

Ditto       ... 

• 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine  of  1,000  mpees,  or 
both. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto 

Ditto       ... 

Fine  of  300  rupees. 

Ditto. 

Ditto 

Ditto       ... 

Imprisonment  of  either  de- 
scription for  6  months,  or 
fine  of  1,000  rupees,  or 
both. 

Ditto. 

Ditto       ... 

Ditto 

Ditto           

Any  Magistrate. 

Ditto       ... 

Ditto       ... 

Ditto 

Ditto. 

Ditto       ... 

Ditto       ... 

Ditto           

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto       ... 

fl 

Ditto 

Any  Magistrate. 

SCHXDULB 
II 

continued. 


-H- 


Chaftxb 

XIV 
continued. 
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II 

Chaftbr 
xrv 

eontiimed. 


1 

O^ejM*. 

3 

Wkttitr  lit 
polic  mas 
arrtii  wilAout 

4 

Witlitr 

a  warrant  or 

iktflrH  imttamc 

JJO 

CotDlniUing  ft  pnblic  DniiuM* 

SbaU    not     aiT«t 
without  warrant. 

ajll 

May  arreit  with- 
oat  wamnt. 

Ditto        ... 

i9i 

Sale  etc  ofoUDeDebo<4^  etc      ... 

Ditto       

Warrant... 

m 

etc.  for  nle  or  eihiblUon. 

Ditto       

Mtto       .,, 

=94 

ObM>e»<  ■ongi          

Ditto       

Ditto       ... 

394A 

Keeping  »  lotteiy  offlM      

Shall    not    arrest 
without  wamnt. 

Sommona 

lotteriel^ 

Ditto       

Ditto       ... 

CHAITEB  XV.— OPPENCI 

«>S 

place  of  worship  or  uered  object 
of  any  clus  of  person*. 

May  amet  with. 

Sommoia 

^ 

engaged  in  religion*  wonhip. 

Ktto       

Mtto       ... 

"9? 

Treepauing  in  place  of  wonhip  la 
■epnlchi^  dlatorbing  funeral,  with 
intention  towonnd  the  feelingfl  ot 
to  inaolt  the  religion  of  any  peraon, 
or  ofTering  indignity  to  a  tuman 
oorpae. 

Ditto       

mtto     ... 

«^ 

Uttering  any  word  or  making  any 

any  geitare,  or  placing  any  object 
in  tie  sight,  of^any  peraon,  with 

feeUng. 

SbaU    not    arrest 
wiliout  warrant. 

Ditto       ... 

TABULAR  STATEMENT  OF  OPPBNCBS. 
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Whether 

bailable 

or  not. 


Bailable  ... 
Ditto 

Ditto 

Ditto 

Ditto 
Ditto 


Ditto 


Whether 
compound- 
able  or 
not. 


Not      oom- 
poundable. 

Ditto       ... 


Ditto 

Ditto 

Ditto 
Ditto 

Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Fine  of  aoo  mpeee 


Simple  impriflonmeiit  for  6 
monthfl,  or  fine,  or  both. 


Impriionment  of  either  de- 
Bcription  for  3  months,  or 
fine,  or  both. 

Ditto 


Ditto 


V  •   •  •   •   t 


Imprisonment  of  either  de- 
icription  for  6  months,  or 
fine,  or  both. 

Fine  of  1,000  rupees 


8 


By  what  Court 
triable. 


Any  Magistrate. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto. 


Ditto. 


Ditto. 

Any  Magistrate. 


Ditto. 


SCUEDUUE 
II 

continued. 


-M- 


Chaftbb 

XIV 
continued. 


RELATING  TO  RELIGION. 


Bailable  ... 


Ditto 


Ditto 


Ditto 


Not      com- 
poundable. 


Ditto 


Ditto 


Compound- 
able. 


Imprisonment  of  either  de- 
scription for  a  years,  or 
fine,  or  both. 


Imprisonment  of  either  de- 
scription for  I  year,  or 
fine,  or  both. 

Ditto  


Ditto 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


Ditto. 


Chafteb 
XV. 


Ditto. 


Ditto. 
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THE   OODB  OF   CBDCIKAL  FBOCEDUBE. 


SOBIDULB 

n 


-H- 


Chaftib 
XVL 


CHAFTEB  XVL—OFFENCBS 


I 


30a 


303 


304 


Offenee, 


304A 


305 


306 


307 


Murder         

Murder  bj  a  penon  under  lentenoe 
of  truu^Kiriation  for  life. 

Culpable  bomidde  not  amounting  to 
murder,  if  act  by  which  the  death 
is  caused  is  done  with  intention  of 
causing  death,  eta 

If  act  is  done  with  knowledge  that 
it  is  likely  to  cause  deaths  but 
without  any  intention  to  cause 
death,  etc 

Causing  death  by  rash  or  negligent 
act. 


Abetment  of  suicide  committed  by  a 
child,  or  insane  or  delirious  person, 
or  an  idiot,  or  a  penon  intoxi- 
cated. 

Abetting  the  oonmiisBion  of  suidde 


Whether  tU 

poliee  mojf 

arreet  without 

warrant  or  not. 


4 

Whether 

a  warrant  or 

a  tunMnone  shall 

ordinarily  issue  in 

ihefiret  inetanes. 


308 


309 


311 


•  •  •  •  •  • 


Attempt  to  murder ... 

If  such  act  cause  hurt  to  any  person 

Attempt  by  life-convict  to  murder, 
if  hurt  is  caused. 

Attempt  to  commit  culpable  homi- 
cide. 

If  such  act  cause  hurt  to  any  person 


Attempt  to  commit  suicide 


May  arrest  with- 
out wairaat. 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Being  a  thug 


I •*         •••         •  •  I 


Ditto 

Ditto 
Ditto 

Ditto 

Ditto 

Ditto 


Wairant .. 


Ditto 


Ditto 


Ditto 


Ditto 


•  •  •  •  •  • 


Ditto       ... 


Ditto       ... 


Ditto 


Ditto       

Ditto       

Ditto       

Ditto       

Ditto       

Ditto       

Ditto       

Ditto       


M    • 


i;  = 
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AFFECTING  THE  HUMAN  BODY. 

affecting  Life. 


SOHXDUUi 

n 

c<mtimk€d. 


Whether 
bailable 
or  not. 


Not      baU- 
able. 

Ditto       ... 


Ditto 


Ditto 


Whether 
compound- 
able  or 
not. 


Not      oom- 
ponndable. 

Ditto       ... 
Ditto       ... 


IHtto 


Bailable  ... 


Not      bail- 
able. 


Ditto  ... 

Ditto  ... 

Ditto  ... 

Ditto  ... 

Bailable  ... 


Ditto 


IHtto 


'     Ditto 


Ditto 


Not      ban- 
able. 


Ditto 

Ditto 
Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


Punishment  under  the 
Indian  Pentd  Code, 


Death,  or  transportatioii  for 
life^  and  fine. 

J^eauk  ...        ...         ... 


Transportation  for  life^  or 
impriionment  of  either  de- 
scription for  10  yearly  and 
fine. 

Impriionment  of  either  de- 
scription for  10  yean,  or 
fine,  or  both. 

Impriionment  of  either  de- 
■cription  for  a  yearii  or 
fine^  or  both. 

Death,  or  transportation  for 
life,  or  imprisonment  for 
10  years,  eauX  fine. 


■♦«- 


8 


By  what  Court 
triable. 


Chaftib 
XVL 


Court  of  Session. 


Ditto. 


Ditto. 


Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  fint 


Court  of  Session. 


Imprisonment  of  either  de-  Ditto. 
Bcription  for  10  years  and 
fine 


Ditto 


.  •  •        . . . 


l^ansportation  for  life,  or  as 
above. 

Death,  or  as  aboye 

Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  7  years,  or 
fine,  or  both. 

Simple  imprisonment  for  I 
year,  or  fine,  or  both. 

Transportation  fov  life  and 
fine. 


Ditto. 
Ditto. 

Ditto. 

Ditto. 

Ditto. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Court  of  Session. 


-    ; 
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SCHSDOLB 
II 

Of  the  Causing  of  Miecarriage  ;  of  Injuriee  to  Unborn  Children; 

continued. 

I 

a 

3 

4 

Chaftxb 

XVI 
continued. 

1 

3" 

Offence, 

Whether  the 

police  mag 

arreet  without 

warrant  or  not. 

Whether 

a  warrant  or 

a  euntmont  ehall 

ordinarilg  ieaue  in 

thefiret  instance. 

Causing  miicftniage            

Shall    not    arrest 
without  warrant. 

Warrant 

« 

If  the  woman  be  quick  with  child. . . 

Ditto       

Ditto       

313 

CaniingmiecarriagewiUioatwoman'i 
oonient. 

Ditto 

Ditto 

314 

Death  caused  bj  an  act  done  with 
intent  to  cause  miscarriage. 

Ditto 

Ditto 

If  act  done  without  woman's  consent 

Ditto       

Ditto 

315 

Act  done  with  intent  to  prerent  a 
child  being  bom  aliTe,  or  to  cause 
it  to  die  after  its  birth. 

Ditto       

Ditto 

316 

Causing  death  of  a  quick   unborn 
child  by  an  act  amounting  to  cul- 
pable homicide. 

Ditto       

Ditto       

3^7 

Exposure  of  a  child  under  i  a  years 
of  age  by  parent  or  person  having 
care  of  it,  with  intention  of  wholly 
abandoning  it. 

May  arrest  with- 
out warrant. 

Ditto       

318 

Concealment  of  birth  by  secret  dis- 
posal of  dead  body. 

Ditto        

Ditto       

Of  Hurt. 

333 

V  oluntarily  causing  hurt 

Shall    not    arrest 
without  warrant. 

Simimons 

324 

Voluntarily  causing  hurt  by  danger- 
ous weapons  or  means. 

• 

May  arrest  with- 
out warrant. 

Ditto        
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of  the  Ezpomre  of  Infants  ;  and  of  the  Concealment  of  Births. 


Whether 
bailable 
or  not. 


Batilftble  ... 


Ditto 


Not      bail- 
able. 


Ditto 

Ditto 
Ditto 

Ditto 

Bailable  ... 


Ditto 


Whether 

compoundable 

or  not. 


Not  oompound- 
able. 


Ditto.. 


Ditto.. 


Ditto?.. 


Ditto... 
Ditto... 

Ditto... 

Ditto ... 


Ditto.. 


Punishment  under  the 
Indian  Penal  Code. 


IiDprisoDineiit  of  either  de- 
Bcriptioii  for  3  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription  for  7  years  and 
fine. 

Transportation  for  life,  or 
imprisonment  of  either 
description  for  10  years 
and  fine. 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 

Transportation  for  life,  or 
as  above. 

Imprisonment  of  either  de- 
scription for  10  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  7  years,  or 
fine,  or  both. 


Imprisonment  of  either  de- 
scription for  2  yean,  or 
fine,  or  both. 


8 


Bif  what  Court 
triable. 


Court  of  Session. 


Ditto. 


Ditto. 


Ditto. 

Ditto. 
Ditto. 

Ditto. 

Ditto. 


Gonrt  of  Session,  Pre- 
sidency Ma^strate 
or  Ma^strate  of  the 
first  or  second  class. 


Cf  Rurt. 


Bailable  .. 


Ditto 


Componndable. 


Componndable 
when  permifl* 
sion  is  given 
by  the  Court 
before  which 
a  prosecution 
is  pending. 


Imprisonment  of  either  de- 
scription for  I  year,  or 
fine  of  1,000  mpees,  or 
both. 

Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 


Any  Magistrate. 


Coort  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of  the 
first  or  second  class. 
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326 


337 


338 


339 


330 


331 


33a 


333 


334 


335 


Offence, 


Yolnntarily  oaming  grierons  hurt 


Yolimtarilj  oaiuiiig  grieyoni  hurt 
by  dftngerouB  weftpons  or  meaiu. 


YolantarUy  causing  htirt  to  extort 
property  or  a  yalnable  security,  or 
to  constrain  to  do  anything  which 
is  illegal  or  which  may  fjusilitate 
the  commission  of  an  offence. 

Administering  stupefying  drug  with 
intent  to  cause  hurt,  etc. 

Voluntarily  causing  grievous  hurt  to 
extort  property  or  a  valuable  se- 
curity, or  to  constrain  to  do  any^ 
thing  which  is  illegal,  or  which 
may  facilitate  the  commission  of 
an  offence. 

Voluntarily  causing  hurt  to  extort 
confession  or  information,  or  to 
compel  restoration  of  property,  etc. 

Voluntarily  causing  grievous  hurt 
to  extort  confession  or  information, 
ortocompelrestoration  of  property, 
etc. 

Voluntarily  causing  hurt  to  deter 
public  servant  from  his  duty. 


Voluntarily  causing  grievous  hurt  to 
deter  public  servant  from  his  duty. 

Voluntarily  causing  hurt  on  grave 
and  sudden  provocation,  not  in- 
tending to  hurt  any  other  than  the 
person  who  gave  the  provocation. 

Causing  grievous  hurt  on  grave  and 
sudden  provocation,  not  intending 
to  hurt  any  other  than  the  person 
who  gave  the  provocation. 


Wketkerthe 

police  may 

arreet  witkoui 

warrant  or  not. 


May  arrest  with- 
out warrant. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Shall    not    airest 
without  warrant. 


May  arrest  with- 
out warrant. 


4 

WTkethor 

a  warrant  or 

a  ewmmone  sJkall 

ordinarily  ieeuc  in 

tkejlret  inetttnoe. 

Summons 


Ditto 


Warrant 


Ditto 
Ditto 


Ditto       ... 


Ditto 


Ditto       ... 


Ditto 


Summons 


Ditto 
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Whether 

bailable 

cr  not. 


Bailable. 


Not      baU- 
able. 


Ditto 


Ditto 


Ditto 


Whether 

eompaundahle 

ornot. 


Not  compound- 
able. 


Ditto.. 


Punifhment  under  the 
Indian  Penal  Code, 


8 


By  what  Court 
triable. 


Ditto.., 


Bailable  ... 


Not      bail- 
able. 


Bailable  ... 


Not     bail- 
able. 

Bulable  ... 


Ditto 


Ditto.. 


Ditto... 


Ditto... 


Ditto... 


Ditto... 


Ditto... 


Componndable. 


Componndable 
when  permifl- 
Bion  is  given 
by  the  Court 
before  which 
a  prosecntion 
is  pending. 


Imprifonment  of  either  de- 
scription for  7  yean  and 
fine. 

Traniportation  for  life,  or 
imprisonment  of  either 
description  for  10  years 
and  fine. 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 


Ditto 

Transportation  for  life,  or 
imprisonment  of  either 
description  for  10  years 
and  fine. 


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Imprisonment  of  eitiier  de- 
scription for  10  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Imprisonment  of  eitiier  de- 
scription for  10  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  I  month,  or 
fine  of  500  rapeee,  or  both. 

Imprisonment  of  either  de- 
scription for  4  years,  or 
fine  of  a,ooo  mpees,  or 
both. 


Coort  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of  the 
first  or  second  class. 

Court  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of  the 
first  class. 

Court  of  Session. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Court  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of  the 
first  cUss. 

Court  of  Session. 


Any  Magistrate. 


Court  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of  the 
first  or  second  class. 
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I 

1 

336 

337 

338 

a 
Offence. 

3 

Whether  the 

police  maff 

arrest  without 

warrant  or  not. 

4 

Whether 

a  warrant  or 

a  eummone  shall 

ordinarilff  ieeue  in 

the  fir et  instance. 

Doing    any    met   which    endsngen 
human  Ufe  or  the  personal  safety 
of  others. 

Cansing  hurt  by  an  act  which  en- 
dangers homan  life,  etc. 

Gansinff  grievons  hnrt  by  an    act 
whicD.  endangers  human  life,  etc. 

May  arrest  with- 
out warrant. 

Ditto 

Ditto       

Summons 

Ditto       

Ditto       

Of  Wrongful  Bedraint 

34^ 

Wrongfully  restraining  any  person 

May  arrest  with- 
out warrant. 

Summons 

342 

Wrongfully  confining  any  person  . . . 

Ditto       

Ditto       

343 

Wrongfully  confining  for  three  or 
more  days. 

Ditto 

Ditto       

344 

Wrongfully  confining  for  ten  or  more 
days. 

Ditto 

Ditto       

V 

345 

Keeping    any  person  in    wrongful 
confinement,  knowing  that  a  writ 
has  been  issued  for  his  liberation. 

Shall    not    arrest 
without  warrant. 

Ditto 

346 

Wrongful  confinement  in  secret    . . . 

May  arrest  with- 
out warrant. 

Ditto        

347 

Wrongful  confinement  for  the  pur- 
pose of  extorting  property,  or  con- 
straining to  an  illegal  act,  etc. 

Ditto       

Ditto       

348 

Wrongful  confinement  for  the  pur- 
pose  of  extorting  confession    or 
information,  or  of  compelling  re- 
storation of  property,  etc. 

Ditto 

Ditto       
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5 

6 

7 

8 

Whether 

bailable 

or  not. 

Whether 
compoundable 
or  not. 

Punhhnient  under  the 
Indian  Penal  Code. 

By  what  Court 
triable. 

Bailable  ... 

Not  oompoand- 
able. 

Imprisonment     of      either 
description  for  3  months, 
or  fine  of  250  rupees,  or 
both. 

Any  Magistrate. 

Ditto 

Compoandable 
when  peimii- 
don  is  g^yen 
by  the  Court 
before  which 
a  prosecution 
is  pending. 

Imprisonment     of     either 
description  for  6  months, 
or  fine  of  500  rupees,  or 
both. 

Presidency  Magistrate 
or  Magistrate  of  the 

Ditto       ... 

Ditto 

Imprisonment     of     either 
description  for  a   years, 
or  fine  of  1,000  rupees,  or 
both. 

Ditto. 

and   Wrongful  Confinement, 

Bailable  ... 

Compoundable. 

Simple     imprisonment    for 
I  month,  or  fine  of  500 
rupees,  or  both. 

Any  Magistrate. 

Ditto       ... 

Ditto 

Imprisonment     of     either 
description  for  i  year,  or 
fine  of  1,000  rupees,  or 
both. 

Presidency  Magistrate 
or  Magistrate  of  the 
first  or  second  dass. 

Ditto       ... 

Not  compound- 
able. 

Imprisonment     of     either 
description    for    a   years 
and  fine. 

Ditto. 

Ditto       ... 

Ditto 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 

Court  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of  the 
first  or  second  class. 

Ditto       ... 

Ditto ... 

Imprisonment      of     either 
description  for   a    years, 
in  addition  to  imprison- 
ment   under    any    other 
section. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 

Ditto. 

Ditto       ... 

Ditto 

Ditto 

Court  of  Sesnion,  Pre- 
sidency Magistrate 
or  Magistrate  of  the 
first  class. 
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• 

1 

352 

Offence. 

Whether  the 

police  maff 

arreet  withoui 

warrant  or  not. 

Whether 

a  warrant  or 

a  enmmone  fhall 

ordinarily  ieeme  im 

theflret  inetanee. 

ABsanlt  or   use  of   crimiiuJ   force 
otherwise  iluui  on  graye  proYooa- 
tion. 

Shall    not    arreet 
without  warrant. 

353 

Afsatilt  or  me  of  oriminal  force  to 
deter  a  public  servant  from  dis- 
charge  of  his  dotj. 

May  aireet  with- 
out warrant. 

Warrant 

354 

Anaalt  or  use  of  criminal  force  to  a 
woman  with  intent  to  outrage  her 
modesty. 

Ditto       

Ditto 

355 

Assault  or  criminal  force  with  intent 
to  dishonour  a  person,  otherwise 
than  on  graye  and  sadden  proTo- 
cation. 

Shall    not    arrest 
without  warrant. 

Summons 

356 

Assault  or  criminal  force  in  attempt 
to  commit  theft  of  property  worn 
or  carried  by  a  person. 

May  arrest  with- 
out warrant. 

Warrant 

357 

Assault  or  use  of  criminal  force  in 
attempt  wrongfully  to  confine  a 
person. 

Ditto       

Ditto       

358 

Assault  or  use  of  criminal  force  on 
graye  and  sudden  provocation. 

Shall    not    arreet 
without  warrant. 

Summons 

Of  Kidnapping,  Abduction, 

363 

Kidnapping 

May  arrest  with- 
out warrant. 

Warrant 

364 

Kidnapping  or  abducting  in  order 
tommrder. 

Ditto       

Ditto       

365 

Kidnapping  or  abducting  with  in- 
tent secretly  and  wrongfully  to 
confine  a  person. 

Ditto 

Ditto       

366 

to  compel  her  marriage  or  to  cause 
her  defilement^  etc. 

Ditto       

Ditto       

367 

Elidnapping  or  abducting  in  order 
to  subject  a  person  to  grievous 
hurt,  slavery,  etc. 

Ditto 

Ditto       

I 
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Force  and  AsiouH. 


Whether 
haildble 
or  not. 


Bailable  ,m 


Ditto 


IXtio 


Ditto 


Whether 
compound- 
able  or 
not. 


Not      bftQ- 
able. 

Bailable  ... 


Ditto 


Gompoimd- 
able. 


Not     00m- 
poundable. 

Ditto       ... 


Compoand- 
able. 


Not     oom- 
poundable. 

Ditto       ... 


7 


Punishment  under  the 
Indian  PemU  Code. 


Gompotmd- 
able. 


ImpriBODment  of  either  de- 
Boriptioii  for  3  month*, 
or  fine  of  500  rapeei,  or 
both. 

ImpriMnuttent  of  either  de- 
ficription  for  2  jean,  or 
fine,  or  both. 

Ditto 


Ditto 


Ditto 


Impriiomnent  of  either  de- 
scription for  I  year,  or 
fine  of  1,000  rupees,  or 
both. 

Simple  imprisonment  for  i 
month,  or  fine  of  aoo  ru- 
pees, or  both. 


8 


By  what  Court 
triable. 


SOBSDULB 

II 
continued, 

Chaptib 

XVI 
continued. 


Any 


Presidenoy  Magistrate  or 
Magistrate  of  the  first 
or  second  dass. 

Ditto. 


Ditto. 


Any  Magistrate. 


Ditto. 


Ditto. 


Slavery  and  Forced  Labour, 


Not      baU- 
able. 


Ditto 


Ditto 


Ditto 


Ditto 


Not     com- 
poondable. 


Ditto 


Ditto 


Ditto 


IHtto 


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 


Transportation  for  life,  or 
rigorous  imprisonment 
for  10  years  and  fine. 

Imprisonment  of  either 
description  for  7  years 
and  fine. 

Imprisonment  of  either 
description  for  10  years 
and  fine. 

Ditto 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
dass. 

Court  of  Session. 


Ditto. 


Ditto. 


Ditto. 
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Chapter 

XVI 
eantinuad. 

I 

1 

368 
369 

370 
371 

372 

373 
374 

a 
Offence, 

3 

Whether  the 

police  may 

arrest  without 

varrant  or  not. 

4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

Concealing  or  keeping  in  confine- 
ment %  Jcidnspped  person. 

Kidnapping  or  abducting  a  child 
with  intent  to  take  property  from 
the  person  of  saoh  child. 

Baying  or  diepoeing  of  any  person 
as  a  slare. 

Habitual  dealing  in  slares 

Selling  or  letting  to  hire  a  minor 
for  purposes  of  prostitution,  etc. 

Baying  or  obtaining  possession  of  a 
minor  for  the  same  porposes. 

Unlawful  compulsory  labour 

May  arrest  with- 
out warrant. 

Ditto       ...         ... 

Shall    not    arrest 
without  wairant. 

May  arrest  with- 
out warrant. 

Ditto       

Ditto 
Ditto 

• 

Warrant 

Ditto 

Ditto       

IMtto 

Ditto       

Ditto       

Ditto       

Of  Rape, 

376 

Aape  ...         ...         ...         •••         ••« 

May  arrest  with- 
out warrant. 

Warrant 

Of  Unnatural  Offences. 

Ill 

Unnatural  offences 

May  arrest  with- 
out warrant. 

Warrant 

Chapter 
XVII. 

CHAPTER   XVII.— OFFENCTS 
Of  Thefts, 

379 
380 

J.  neiw              ,,,         ,,.         ...         ... 

Theft  in  a  building,  tent  or  vessel   . 

May  arrest  with- 
out warrant. 

Ditto       

Warrant 

Ditto       
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JThether 
bailable 
or  not. 


Not      baU- 
able. 


Ditto 


BailAble  ... 

Not      bail- 
able. 


Ditto 


Whether 
compound- 
able  or 
not. 


Ditto 


Bailable  ...< 


Not      coxn- 
poundable. 

Ditto 


Ditto 


Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Ditto  • 


Ditto 


Compound- 
able. 


Pmushment  for  kidxiappiiig 
or  abduction. 

Imprisonment  of  either  de- 
scription for  7  yean  and 
fine. 

Ditto 


Transportation  for  life,  or 
imprisonment  of  either 
description  for  10  years 
and  fine. 

Imprisonment  of  either 
description  for  10  years 
and  fine. 


8 


By  what  Court 
triable. 


SCHEDULX 

II 
continued. 
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Ditto 


•  •  •  •  •  • 


Imprisonment  of  either  de- 
scription for  I  year,  or 
fine,  or  both. 


Court  of  Session. 
Ditto. 

Ditto. 
Ditto. 


Chaftkb 

XVI 
continued. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto. 


Any  Magistrate. 


Of  Rape. 


Not      bail- 
able. 


Not      oom- 
poundable. 


Transportation  for  life,   or  Court  of  Session, 
imprisonment    of    either 
description  for  10  years, ' 
and  fine.  1 


Of  Unnatural  Offencee. 


Not      bail- 
able. 


Not      com- 
ponndable. 


Transportation  for  life,  or 
imprisonment  of  either 
description  for  10  years, 
and  fine. 


Court  of  Session. 


AGAINST  PROPERTY. 


Of  Theft. 


Not      bail- 
able. 

Ditto 


Not      com- 
poundable. 

Ditto 


Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 


Any  Magistrate . 


Ditto. 
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XVII 
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I 


381 


38a 


Offenet. 


Theft  by  derk  or  Miraat  of  propert j 
in  poMMsion  of  inMtcr  or  em* 
plojer. 

Theft»  prepttfttion  bATinff  been  made 
for  causing  deaih,  or  nort^  or  re- 
itraint^  or  fear  of  death,  or  of  hurt 
or  of  rettraint,  in  order  to  the 
oonunitting  of  snoh  theft  or  to  re- 
tiring after  oonunitting  it,  or  to 
retaming  property  taken  by  it. 


WkHherihe 

poUeemoff 

mrrett  wUkimi 

warrant  or  not. 


4 

W%0tMor 
awiMrrant  or 

ordinariUf  iumo  m 
tkejlrtt  ingtamee. 


May  arrest  with- ( Warrant ... 
out 


Ditto 


Ditto 


0/  Extortion, 

384 

Extortion     ,.. 

Shall    not    arrest 
withoat  warrant. 

Warrant... 

385 

Patting  or  attempting  to  pat  in  fear 
of  injory,  in  order  to  oommit  ex- 
tortion. 

Ditto 

Ditto       ... 

386 

Extortion  by  patting  a  person  in 
fear  of  death  or  grievoas  hart. 

Ditto        

Ditto       ... 

387 

Patting    or    attempting  to    pat  a 
person  in  fear  of  aeath  or  grieyoos 
hart,  in  order  to  oommit  extortion. 

Ditto       

Ditto       ... 

388 

Extortion  by  threat  of  aocasation  of 
an  offence  panishable  with  death, 
transportation  for  life,  or  imprison- 
ment for  10  years. 

Ditto       

Ditto       ... 

If  the  offence  threatened  be  an  on- 
nataral  offence. 

Ditto       

Ditto       ... 

389 

Patting  a  person  in  fear  of  aocasa- 
tion of  offence  panishable  with 
death,  transportation  for  life,  or 
with  imprisonment  for  10  years, 
in  order  to  oommit  extortion. 

Ditto 

Ditto       ... 

If  the  offence  be  an  annataral  offence 

Ditto       

Ditto       ... 

•  •  • 

€f  Mohhonf 


39a 


Robbery 


May  arrest   with- 
oat warrant. 


Warrant ... 
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Whether 
haildble 
or  not. 


Not      un- 
able. 


Ditto 


Wheiher 

compound- 

able  or 

not. 


Not      com* 
poondabla 


Ditto 


PunUhment  under  the 
Indian  Penal  Code. 


ImpriBonmeiit  of  either  de- 
scriptioD  for  7  yean  and 
fine. 


Bigoronfl  imprisonment  for 
10  years  and  fine. 


8 


By  what  Court 
triable. 


Court  of  Session,  Presi- 
dency Msgistrate  or 
Magistrate  of  the  first 
or  second  dass. 

Court  of  Session. 


Cf  Extortion. 


Bailable  ... 


Ditto 


Not      bail- 
able. 

Ditto 


Ditto 


Ditto 


Ditt9 


Ditto 


Not      com- 
ponndable. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 


Imprisonment  of 
scription  for  a 
fine,  or  both. 

Imprisonment  of 
scription  for  10 
fine. 

Imprisonment  of 
scription  for  7 
fine. 

Imprisonment  of 
scription  for  10 
fine. 


either  de- 
years,  or 

dther  de- 
years  and 

either  de- 
years  and 

either  de- 
years  and 


Transportation  for  life 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 


Transportation  for  life 


Court  of  Session,  PKsi- 
dency  Magistrate  or 
Magirtrate  of  the  first 
or  second  dass. 

Ditto. 


Court  of  Session. 


Ditto. 


Ditto. 


SCHSDUUI 
II 

continued, 

Chaftbb 

XVII 

continvted. 


Ditto. 


Ditto. 


Ditto. 


and  Dacoity, 


Not      bail- 
able. 


Not      com- 
poundable. 


Bigorons  imprisonment  for 
10  years  and  fine. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
dass. 


i 
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Chapteb 

XVII 

continued. 

I 

.2 
1 

a 

Offence, 

3 

Wktther  ike 

police  may 

arre»t  without 

warrant  or  not. 

4 

Whether 

a  warrant  or 

a  9ummone  thaU 

ordinarily  %$eite  in 

thejlrst  instance. 

If  committed  on  the  hlffh-wsj  be- 
tween soniet  and  saniiM. 

May  arrest  with- 
out warrant. 

Warrant 

393 

Attempt  to  commit  robbery 

Ditto       1 

1 
1 

Ditto       

394 

Person  yolontarily  cansing  hurt  in 
committing  or  sttemptmg  to  com- 
mit robbery,  or  any  other  person 
jointly  concerned  in  guch  robbery. 

Ditto       Ditto       

1 

1 
• 
1 

395 

Dacci^ 

Ditto       

Ditto       

396 

Murder  in  dacdty 

Ditto 

Ditto 

397 

Bobbery  or  dacoity,  with  attempt  to 
cause  death  or  grievous  hurt. 

1 

Ditto       Ditto       

1 

t 
1 

398 

Attempt    to    commit    robbery    or 
dacoity  when  armed  with  deadly 
weapon. 

Ditto       

Ditto 

399 

Making     preparation    to     commit 
dacoity. 

Ditto       

Ditto 

400 

Belon^ng  to  a  gang  of  persons  asBo- 
ciated  for  the  purpose  of  habit- 
ually committing  dacoity. 

Ditto       

Ditto       

401 

Belonging  to  a  wandering  gang  of 
persons  associated  for  the  purpose 
of  habitually  committing  thefts. 

Ditto       

Ditto 

40a 

Being  one  of  five  or  more  persons 
assembled    for    the     purpose    of 
committing  dacoity. 

Ditto       

Ditto 

Of  Cnminal  Mie- 

403 

Dishonest  misappropriation  of  move- 
able property,  or  converting  it  to 
one*s  own  use. 

Shall     not    arrest 
without  warrant. 

Warrant 

404 

Dishonest  misappropriation  of  pro- 
perty, knowing  that  it  was  in  pos- 
session of  a  deceased  person  at  his 
death,  and  that  it  has  not  since 
been   in    the   possession   of  any 
person  legally  entitled  to  it. 

Ditto       

Ditto       

» 
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Whether 
bailable 
or  not. 


Not      bail- 
able. 


Ditto 
Ditto 


Ditto 
Ditto 


Ditto 
Ditto 

Ditto 
Ditto 

Ditto 

Ditto 


Whether 

compound" 

able  or 

not. 


Not     oom- 
ponndable. 


DHto 
Ditto 


Ditto 
Ditto 


Ditto 
Ditto 

Ditto 
Ditto 

Ditto 

Ditto 


Punishment  under  the 
Indian  Penal  Code. 


RigorooB  imprisonment  for 
14  yean  and  fine. 


Bigoroua  imprisonment  for 
7  years  and  fine. 

Transportation  for  life,  or 
rigorous  imprisonment  for 
10  years,  and  fine. 

Ditto 

Death,  transportation  for 
life,  or  rigorous  imprison- 
ment for  10  years,  and 
fine. 

BigorouB  imprisonment  for 
not  less  than  7  years. 

Ditto  


Rigorous  imprisonment  for 
10  years  and  fine. 

Transportation  for  life,  or 
rigorous  imprisonment  for 
10  years,  and  fine. 

Rigorous  imprisonment  for 
7  years  and  fine. 

Ditto 


8 


By  what  Court 
triable. 


Court  of  Session, 

dency  Magistrate  or 
Magistrate  of  the  first 
dass. 

Ditto. 


Ditto. 


Court  of  Session. 
Ditto. 


Ditto. 
Ditto. 

Ditto. 
Ditto. 

Ditto. 

Ditto. 


appropriation  of  Property. 


Bailable  .., 


Ditto 


Not     00m- 
poundable. 

Ditto       ... 


Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  3  years  and 
fine. 


Any  Magistrate. 


Court  of  Session,  PKsi- 
dency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 
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conlimuA 
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Wkellttrtkt 
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Office*. 

poltet  nny 
arrtd  wilho^t 
warrast  or  »of. 

a  BLwmot  thatl 
the  JlrH  insane. 

405 

It  bj  derii  M-  penon  mplorMl  bv 
deoeuMl. 

ShaU    Dot    airett 
without  warraBt. 

Warrant 

0/  Crimimat 

406 

CrimiiiAl  breach  of  tnut     

Uay  arre*t   with- 
out wamnt. 

"-"■t 

^°7 

Cruniul  bTMch  of  tnirt  b;  ■  cwrier, 

Ditto       

Ditto       

40S 

Criin:iiU  breach  of  tnut  by  a  clerk 

EHtto       

Ktto       

409 

CriminBl  bratch  of  Uuat  by  pubUc 
fleivant  or  by  banker,  merobaat 
or  Jgent,  etc. 

SbaU    not    wnxt 
without  warrut. 

Ditto        

0/  the  Seceinnff 

4" 

Diabaneitly  reosiTiiig   atolen    pro- 
perty, knowing  it  to  be  aUileli. 

May  arreat  with- 

^'™" 

4"  = 

DiBhMWBtly  reomring  stolen    pro- 
perty, knowing  that  it  wa>  ob- 
tained by  dwoity. 

Ditto       

Ditto       

413 

HabitnaUy  dealing  In  gtoleu  pro- 
perty. 

Ditto       

Ditto       

4,4 

of  gtolen  property,  knowing  it  to 
be  stolen. 

Ditto       

Ditto       

0/  CheaHng. 

W 

Cheating      

ShaU    not     arreat 
without  warrant. 

Warrant 
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Whether 
bailable 
or  not. 


Bailable  ... 


Whether 

compound- 

able  or 

not. 


Not     com- 
poundable. 


7 


Puniehment  under  the 
Indian  Penal  Code, 


ImpriBonmeiit  of  either  de- 
scription for  7  yean  and 
fine. 


8 


JBy  what  Court 
triable. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


Breach  of  Trust, 


Not     bail- 
able. 


Ditto 


Ditto 


Ditto 


Not      com- 
ponndable. 


Ditto 


Ditto 


Ditto 


Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 


Ditto 


Transportation  for  life,  or 
imprisonment  of  either 
description  for  10  years, 
and  fine. 


Comrt  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Cooit  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 


(>f  Stolen  Property. 


Not     baU- 
able. 


Ditto 


Ditto 


Not     com- 
ponndable. 


Ditto 


Ditto 


Ditto 


Ditto 


Imprisonment  of  either  de-   Court  of  Session,   Presi- 


scription  for  3 
fine,  or  both. 


years,  or 


dency  Magistrate  or 
Magistrate  of  the  first 
or  second  dass. 


Transportation  for  life,  or  Court  of  Session, 
rigorous  imprisonment  for 
10  years  and  fine. 

Transportation  for  life,  or  Ditto 
imprisonment    of    either 
description  for  10  years, 
and  fine. 

Imprisonment  of  either  de-   Court  of  Session,  Presi- 


scription  for  3  years,  or 
fine,  or  both. 


dency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


Of  Cheating. 


Bailable  ... 


Not      com- 
poundable. 


Imprisonment  of  either  de- 
scription for  I  year,  or 
fine,  or  both. 

-  Y  :2 


Presidency  Magistrate  or 
Magistrate  of  the  %rst 
or  second  class. 
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SCHIDULX 
II 

continued. 

Chaptib 

XVII 

continued. 


I 

• 

1 

418 

419 

430 

3 

3 

Wheiker  the 

policeman 

arrest  without 

warrant  or  not. 

4 

Whether 

a  warrant  or 

a  summons  shall 

ordinarUjf  issue  in 

the  first  instance. 

Cheating  a  person  whote  interest  the 
offender  was  bound,  either  bylaw 
or  by  legal  contract,  to  protect. 

Cheating  by  personation    

Cheating  and  thereby  dishonestly 
indnchig  delivery  of  property,  or 
the  making,  alteration  or  destruc- 
tion of  a  valuable  security. 

Shall    not    arrest 
without  warrant. 

Ditto 

1 

Ditto 

1 

Warrant 

Ditto       

Ditto       

. 

Of  Fraudulent  Deede  and 

431 

433 

433 

4^4 

Fraudulent  removal  or  concealment 
of  property,  etc.,  to  prevent  dis- 
tribution among  creditors. 

Fraudulently  preventing  from  being 
made  available  for  his  creditors  a 
debtor  demand  due  to  the  offender. 

Fraudulent    execution  of  deed  of 
transfer  containing  a  false  state- 
ment of  consideration. 

Fraudulent  removal  or  concealment 
of  property  of  himself  or  any  other 
person,  or  assisting  in  the  doing 
thereof,  or  dishonestly  releasing 
any  demand  or  claim  to  which  he 
is  entitled. 

Shall    not    arrest 
without  warrant. 

Ditto       

Ditto 

Ditto        

^nr  arrant ... 

Ditto       

Ditto 

Ditto       

Of  Mischief, 

436 

4^7 

438 

Mischief       

Mischief,  and  thereby  causing  dam- 
age to  the  amount  of  50  rupees  or 
upwards. 

Mischief    by     killing,     poisoning, 
maiming  or  rendering  useless  any 
animal  of  the  value  of  10  rupees 
or  upwards. 

Shall    not    arrest 
without  warrant. 

Ditto 

May  arrest  with- 
out warrant. 

Summons 

Warrant 

Ditto       

;!■■< 
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5 

6 

7 

8 

Whether 
bailable 
or  n^. 

Whether 

compoundabls 

or  not. 

Punishment  tinder  the 
Indian  Penal  Code, 

Bff  what  Court 
triable. 

Not      baU- 
able. 

Not    oompoond- 
able. 

Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Court  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of  the 
first  or  second  class. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto       ... 

Ditto   ... 

Tmprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Court  of  Session,  Pre- 
sidency Magistrate 
or  Magistrate  of 
the  first  class. 

Diepoeitions  of  Property. 

Bail&ble  ... 

Not    oompoand* 
able. 

Tmprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Presidency  Magis- 
trate or  Magistrate 
of  the  first  or 
second  dass. 

Ditto 

Ditto   ... 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto           •.. 

Ditto. 

Ditto       ... 

Ditto 

Ditto 

Ditto. 

Of  Mischief 

Bailable  ... 

Compoundable 
when  the  only 
loss  or  damage 
caused  is  loss 
or  damage  to 
a  private  per- 
son. 

Imprisonment  of  either  de- 
scription for  3  months,  or 
fine,  or  both. 

Any  Magistrate. 

Ditto       ... 

Ditto 

Imprisonment  of  either  de- 
Bcription  for  2  years,  or 
fine,  or  both. 

Presidency  Magis- 
trate or  Magistrate 
of  the  first  or 
second  class. 

Ditto       ... 

Not    compound- 
able. 

Ditto           1 

Ditto. 
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BoHiDcut 

, 

, 

3 

■4 

OHum 

xvn 

1 

(?/•««. 

arretl  vUioui 
warrant  or  uol. 

WTuOer 

a  iDarraiU  or 
a  (UMRiDM  thall 
ordinarilff^inue  in 
tktfirti  imlaMce. 

4»9 

Mi»^er    by    kiUiDg,     pcoKiiing, 
Diaiming  or  rendering  naoleu  any 
elephant,  camel,  horw,  etc.,  what- 
eier  may  be  ita  value,  or  any  other 
animal  of  tbe  value  of  50  rupeei 
oj  upwards. 

May  armt  with- 

Wartant 

■(30 

supply  of  water  for  a^oultural 
psrposei,  etc. 

Ditto       

Kttc       

43' 

MiMhief  by  injory  to  public  road, 
bridge,  navigable  river  or  navi- 

impawble  or  \«m  eafe  for  travel- 
iiag  or  conveying  property. 

Ditto       

Ditto       

43» 

obatruction    to   public  dnunage, 
attended  with  duuage. 

Ditto       

Ktto       

433 

MiMhief  by  destroying  or  moving 
or  rendering  leu   osefnl  a  light- 

falee  lights. 

Ditto       

mtto       

434 

Mischief  by  destroying  or  moving 
elc.  a  landmark  fiied  by  public 
antbority. 

Shall    not    arreat 
without  warrant. 

Ditto       

43^   MiBchief  by  fire  or  eiplosive  lab- 
stance  with  intent  to  caiiH  damage 
tc  amount  of  lOo  rupeen  or  up- 

produce.  Id  rupees  or  upwardi. 

May  arreat  with- 

Ditto       

43S 

Miaohief  by  fire  or  eiplouve  sub- 
Btance  with  intent  to  deetroy  a 
heuae,  etc. 

Ditto       

Ditto       

437 

Mischief  with  intent  to  destroy  or 
make  ansafe  a  decked  veUel  or  a 
vtssel  of  la  tons  burden. 

Ditto       

Ditto       

438 

The  miwhlef  described  in  the  last 
any  eiploaive  aubslanoe. 

Ditto       

Mtto       

439 

Eunning  vessel  aehore  with  intent 
t«  commit  theft,  etc. 

Ditto       

Ditto       

440 

tion  made  for  causing  deaUi  or 
hiirt,et«. 

Ditto       

Ditto       
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Whether 
bailable 
ornot. 


BaiUble  ... 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Not      bwl- 
able. 


Ditto 


Ditto 


Ditto 


IMtto 


Whether 

compound' 

able  or 

not. 


Not      com- 
poondAble. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


7 


PunUhment  under  the 
Indian  Penal  Code, 


Impriflonment  of  either  de- 
scription for  5  yean,  or 
fine,  or  both. 


Ditto 


Ditto 


■  ■  •  •  •  ■ 


Ditto 


Imprisonment  of  either  de- 
scription for  7  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  I  year,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 


Transportation  for  life,  or 
imprisonment  of  either 
description  for  10  years 
and  fine. 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 

Transportation  for  life,  or 
imprisonment  of  either 
description  for  10  years, 
and  fine. 

Imprisonment  of  either  de- 
scription for  10  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  5  years  and 
fine. 


8 


By  what  Court 
triable. 


SOBEDULS 

n 
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XVII 

continiied. 


Court  of  Session,  Flresi- 
dency  Magistotte  or 
Magistrate  of  the  first 
or  second  dass. 


Ditto. 


Ditto. 


Ditto. 


Court  of  Session. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  dass. 

Court  of  Session. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 
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Of  d 


■♦♦- 


Cbaftib 

XVU 

etmtinued. 


447 


448 


449 


450 


451 


Offence. 


Oriminal  tretpMs 


Honie-treipaM 


•  ■  •  •  •  • 


45a 


453 


454 


455 


456 


HoQie-trespaM  in  order  to  the  oom- 
mission  of  an  offence  ponishable 
with  death. 

House-trespaiS  in  order  to  the  oom- 
mission  of  an  offence  punishable 
with  transportation  for  lifs. 

Hoose-trespass  in  order  to  the  com- 
mission  of  an  offence  punishable 
with  imprisonment. 

If  the  offence  is  theft         


House-trespass,  having  made  pre- 
paration for  causing  nurt,  assault, 
etc. 

Lurking  house-trespass  or  house- 
breaking. 


Lurking  house-trespass  or  house- 
breaking in  order  to  the  commis- 
sion of  an  offence  punishable  with 
imprisonment. 

If  the  offence  is  theft  


Lurking  house-trespass  or  house- 
breaking after  preparation  made 
for  causing  hurt,  assault^  etc. 


Lurking   house-trespass   or  house- 
breaking by  night. 


Whether  the 

police  may 

arrest  without 

warrant  or  not. 


May  arrest  with- 
out wairant. 


Ditto 


a  eumma. 
ordinarily 
thejiret  im 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Summons 


Waarrmnt... 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 
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xvn 
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1 

ojr«««a. 

arrort  witi<mt 

Witlitr 
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447 

Crimiiua  tr*.pM. 

M»j  UTMt  with- 

448 

HoDM-trMpMt        

Ditto 

W»iT»nt 

449 

with  duth. 

Ditto 

Ktto       

450 

Ditto 

Ktto       

45' 

Ditto 

Wtt»       

If  the  offsiuM  i*  theft         

Ditto 

Ditto       

45» 

puktion  for  Mnring  hurt,  MHult, 

Ditto 

Ditto       

4S3 

Larking  hoiue-treipHi    or    hoiue- 

Ditto 

Ditto       

454 

Lurking    hoase-trospBil   or  hooie- 
bre&kiog  in  order  to  the  oomroia- 

impriBonmeat. 

Ditto 

Ditto       

If  the  offence  12  theft          

Ditto 

D;t:o      

455 

for  c»u>ing  hurt,  waault,  etc 

Ditto 

Ditto       

456 

Lurldag   honie-trMpM*   or   honne- 
breaking  bj  night. 

Ditto 

Ditto       
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329 


f 


I 


Tretpau. 


8 


SCHIDULB 
II 

continued. 


-M- 


tm    ft 


I 


330 


THE    CODE    OK   CRIMINAL   PEOCEDUEE, 


I 


.1 


'' 


,  i 


*■• 

K. 
i 


11  . 


\ 


X 

y 


'•■1 


i  ■  -I 

•  'I 

•  '''\ 

■  \  1 1 
■\\  •- 

■:';'  i^ 
'll  til 

■4 


,' 


:1 
I  I 


Hji  J: 


11 


t;  Is 


9 


Schedule 

II 
continued. 


-¥¥■ 


Chapter 

XVII 
continued. 


Chapter 
XVIII. 


o 


457 


458 


459 


460 


461 


463 


465 


466 


467 


468 


Offence. 


Whether  the 

police  may 

arrest  without 

warrant  or  not. 


Lurking  houie-trespMi  or  houge- 
breaking  by  night  in  order  to  the 
commission  of  an  offence  punish- 
able with  impriioimient 

If  the  offence  is  theft  


Lurking  house-trespass  or  house- 
breaking by  night,  after  prepara- 
tion made  for  causing  hurt,  etc. 

Grievous  hurt  caused  whilst  com- 
mitting lurking  house-trespass  or 
house-breaking. 

Death  or  grievous  hurt  caused  by 
one  of  several  persons  jointly 
concerned  in  house-breaking  by 
night,  etc. 

Dishonestly  breaking  open  or  un- 
fastening any  closed  receptacle 
containing  or  supposed  to  contain 
property. 

Being  entrusted  with  any  closed  re- 
ceptacle containing  or  supposed  to 
contain  any  property,  and  firaud- 
ulently  opening  the  same. 


May  arrest  with- 
out wairant. 


Ditto 


Ditto 


Ditto 


Ditto 


4 

Whether 

a  warrant  or 

a  eummone  ehall 

ordinarilff  ieeue  in 

the  fir tt  instance. 

Warrant ... 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


CHAPTER  XVIII.— OFFENCES  RELATING  TO 


Forgery 


Forgery  of  a  record  of  a  Court  of 
Justice  or  of  a  Register  of  births 
etc.  kept  by  a  public  servant. 

Forgery  of  a  valuable  security,  will, 
or  authority  to  make  or  transfer 
any  valuable  security,  or  to  receive 
any  money,  etc. 

When  the  valuable  security  is  a 
promissory  note  of  the  Govern- 
ment of  India. 

Forgery  for  the  purpose  of  cheating 


Shall    not    arrest 
without  warrant. 

Ditto 


Ditto 


May  arrest  with- 
out warrant. 


Shall    not    arrest 
without  warrant. 


Warrant... 


Ditto 


Ditto 


Ditto 


Ditto 
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5 

6 

7 

8 

Whether 
bailable 
or  not. 

Whether 

compound' 

able  or 

not. 

Paniehment  under  the 
Indian  Penal  Code. 

By  what  Court 
triable. 

Not      bail- 
able. 

Not     oom- 
poondable. 

ImpriBonment  of  either  de- 
icription  for  5  yeait  and 
fine. 

Coart  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
or  second  dass. 

Ditto       ... 

Ditto       ... 

Impriwmment  of  either  de- 
scription for  14  years  and 
fine. 

Ditto. 

Ditto 

Ditto       ... 

Ditto 

Coort  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto 

Ditto       ... 

Transportation  for  life,  or 
imprisonment    of    either 
description  for  10  years, 
and  fine. 

Court  of  Session. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto       ... 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 

Conrt  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

DOCUMET^ 

TS  AND  TO  TRADE  OR  PROPERTY-MARKS. 

Bailable  ... 

Not     oom- 
poundable. 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Court  of  Session. 

Not      bail- 
able. 

Ditto 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Ditto. 

Ditto 

Ditto 

Transportation  for  life,   or 
imprisonment    of    either 
description  for  10  years, 
and  fine. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Ditto. 
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Chaftib 

XVIII 

continued. 


.1 
I 


469 


471 


47a 


473 


474 


475 


476 


477 


Offence* 


Forgery  for  the  purpose  of  harming 
the  repatation  of  any  person,  or 
knowing  that  it  is  likely  to  be 
nied  for  that  purpose. 

Using  as  genuine  a  forged  doenment 
wUch  is  known  to  be  forged. 

When  the  forged  document  is  a 
promissory  note  of  the  Govern- 
ment of  India. 

Making  or  counterfeiting  a  seal, 
plate,  etc.  with  intent  to  commit 
a  forgery  punishable  under  section 
467  of  the  Indian  Penal  Code,  or 
possessing  with  like  intent  any 
such  seal,  plate,  etc.,  knowing  the 
same  to  be  counterfeit. 

Making  or  oounterfeiting  a  seal, 
plate,  etc.  with  intent  to  conmiit 
a  forgery  punishable  otherwise 
than  under  section  467  of  the 
Indian  Penal  Code,  or  possessing 
with  like  intent  any  such  seal, 
plate,  etc.,  knowing  the  same  to 
be  counterfeit. 

Having  possession  of  a  document, 
knowing  it  to  be  forged,  with  in- 
tent to  use  it  as  genuine ;  if  the 
document  is  one  of  the  description 
mentioned  in  section  466  of  the 
Indian  Penal  Code. 

If  the  document  is  one  of  the  de- 
scription mentioned  in  section  467 
of  the  Indian  Penal  Code. 


JThethertke 

police  ma^ 

arreet  without 

warrant  or  not. 

Shall    not    arrest 
without  wairant. 


Ditto       

May  arrest  with- 
out warrant. 

Shall    not    arrest 
without  wairant. 


Ditto 


Ditto 


Ditto 


Oounterfeiting   a   device   or   mark   Ditto 
used  for  authenticating  documents 
described  in  section  467  of  the 
Indian  Penal  Code,  or  possessing 
counterfeit  marked  material. 


Counterfeiting  a  device  or  mark 
used  for  authenticating  documents 
other  than  those  described  in  sec- 
tion 467  of  the  Indian  Penal  Code, 
or  possessing  counterfeit  marked 
material. 

Fraudulently  destroying  or  defacing, 
or  attempting  to  destroy  or  deface, 
or  secreting,  a  will,  etc. 


Ditto 


Ditto 


4 

Whether 

a  warramt  or 

a  aummone  shall 

ordinarily  ieeue  in 

tkefiret  tiutonee. 


Wamnt 


Ditto 
IMtto 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


•  «  I 


Ditto 


Ditto 
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Whether 
baiUible 
or  not 


BaiUble  ... 


Ditto 

Not      bail- 
able. 

Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Whether 

eompound- 

able  or 

not. 


Not     com- 
poxmdable. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Pumiahment  under  the 
Indian  Penal  Code, 


8 


By  what  Court 
triable. 


Impriaonmexit  of  either  de-   Coart  of  Session, 
scription  for  5  yean  and 
fine. 


Punishment  for  forgery    . . , 


Ditto 


Transportation  for  life,  or 
imprisonment  of  either 
description  for  7  years, 
and  fine. 


Impnsonment  of  either  de- 
scription for  7  years,  and 
fine. 


Ditto 


Transportation  for  life,  or 
imprisonment  of  either  de- 
scription for  7  years,  and 
fine. 

Ditto 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Imprisonment  of  either  de- 
scription for  7  years,  and 
fine. 


Transportation  for  life,  or 
imprisonment  of  either  de- 
scription for  7  years,  and 
fine. 


Ditto. 


Ditto. 
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I 

.1 


482 


483 


484 


485 


486 


487 


488 
489 


Chaptee 
XIX. 


490 


0/  Trade  and 


Offence, 


Whether  ike 

police  maff 

arreet  without 

warrant  or  not. 


Using  a  false  trade  or  property-mark 
with  intent  to  deceive  or  injure 
any  person. 

Counterfeiting  a  trade  or  property- 
mark  used  by  another,  with  intent 
to  cause  damage  or  injury. 

Counterfeiting  a  property-mark  used   Ditto 
by  a  public  servant,  or  any  mark 
used  by  him  to  denote  the  manu- 
facture, quality,  etc.  of  any  pro- 
perty. 


Shall    not    arreat 
without  wanant. 


Ditto 


Fraudulently  making  or  having  pos- 
session of  any  die,  plate,  or  other 
instrument  for  counterfeiting  any 
public  or  private  property  or  trade- 
mark. 

Knowingly  selling  goods  marked 
with  a  counterfeit  property  or 
trade-mark. 

Fraudulently  making  a  false  mark 
upon  any  package  or  receptacle 
containing  goods,  with  intent  to 
cause  it  to  be  believed  that  it 
contains  goods  which  it  does  not 
contain,  etc. 

Making  use  of  any  such  false  mark 

Removing,  destroying  or  defacing 
any  property-mark  with  intent  to 
cause  injury. 


4 

Whether 

a  warrant  or 

a  eawunon9  ehaU 

ordinarily  ieeue  in 

ihejlret  instance. 


Wairaat.. 


Ditto 


oununoiiB 


Ditto 


Ditto 


Ditto 


Ditto 
Ditto 


Ditto 


I  •  »  9  i 


Ditto       ... 


Ditto 


Ditto 
Ditto 


•  •  •  •  •  • 


CHAPTER  XIX.— CRIMINAL  BREACH 


491 


Being  bound  by  contract  to  render 
personal  service  during  a  voyage 
or  journey,  or  to  convey  or  guard 
any  property  or  person,  and  volun- 
tarily omitting  to  do  so. 

Being  bound  to  attend  on  or  supply 
the  wants  of  a  person  who  is 
helpless  from  youth,  unsoundness 
of  mind  or  disease,  and  voluntarily 
omitting  to  do  so. 


Shall    not    arrest 
without  warrant. 


Ditto 


Summons 


Ditto 
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Property -mark». 


Whether 

bailable 

or  not. 


Bailable  ... 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 
Ditto 


Whether 
compound- 
able  or 
not. 


Not     com- 
poandable. 

Ditto       ... 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 
Ditto 


Punishment  under  the 
Indian  Penal  Code. 


Imprisomnent  of  either  de- 
scription for  I  year,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  2  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  3  years,  and 
fine. 


Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 


Imprisonment  of  either  de- 
scription for  I  year,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  3  years,  or 
fine,  or  both. 


Ditto  

Imprisonment  of  either  de- 
scription for  I  year,  or 
fine,  or  both. 


8 


By  what  Court 
triable. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Ditto. 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 

Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


Ditto. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


r     OF  CONTEACTS  OF  SERVICE. 


Bailable  ... 


Ditto 


Compound- 
able. 


Ditto 


Imprisonment  of  either  de- 
scription for  I  month,  or 
fine  of  lOo  rupees,  or  both. 


Imprisonment  of  either  de- 
scription for  3  months,  or 
fine  of  200  rupe^,  or  both. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


Ditto. 
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SCHIDULB 
II 

cotiiinued. 


-M- 


Cbaptib 

XIX 
eotUinued, 


.  I 


I 


Offence. 


Chaftsb 
XX. 


Chapter 
XXI. 


49a  Being  bound  by  a  oontraot  to  render 
personal  lervice  for  a  oertun 
period  at  a  distant  place  to  which 
the  employ^  is  conyeyed  at  the 
expense  of  the  employer,  and 
Toluntarily  deserting  the  service 
or  refusing  to  perform  the  duty. 


I 


Whether  ike 

police  ma^ 

arreet  withitii 

warrant  or  not. 


4 

Whether 

a  warrant  or 

a  eitnunonM  ekali 

ordinarily  ieeme  in 

ihefiret  ineianee. 


Shall    not    anest  Sommens 
withont  warrant. 


I 


CHAPTER  XX.— OFFENCES 


493 


494 


A  man  by  deceit  causing  a  woman 
not  lawfully  married  to  him  to 
believe  that  she  is  lawfully  married 
to  him,  and  to  cohabit  with  him 
in  that  beUef. 

Marrying  again  during  the  lifetime 
of  a  husband  or  wife. 


495 :  Same  offence  with  concealment  of 
the  former  marriage  from  the 
person  with  whom  subsequent 
marriage  is  contracted. 


496 


497 


Shall    not 
without 


Ditto 


Ditto 


Warrant 


Ditto 


Ditto 


A  person  with  fraudulent  intention 
going  through  the  ceremony  of 
being  married,  knowing  that  he  is 
not  fiiereby  lawfully  married. 

Adultery 


498  Enticing  or  taking  away  or  detain- 
ing with  a  criminal  intent  a  mar- 
ried woman. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


CHAPTER  XXI.—- 


500 


501 


502 


Defamation 


Printing  or  engraving  matter  know- 
ing it  to  be  defamatory. 

Sale  of  printed  or  engraved  substance 
containing  defamatory  matter, 
knowing  it  to  contain  such  matter. 


Shall    not    arrest 
without  warrant. 


Ditto 


Ditto 


•  •  •  •  •  i 


Warrant... 


Ditto 


Ditto 
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Whether 
bailable 
or  not. 


BaUltble  ... 


Whether 
compound- 
able  or 
not. 


Gomponnd- 
Able. 


Punishment  under  the 
Indian  Penal  Code, 


Imprisonment  of  either  de- 
scription for  I  month,  or 
fine  of  double  the  expense 
incurred,  or  both. 


8 


jy  what  Court 
triable. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  class. 


BELATING  TO  MARRIAGE. 


Not     bail- 
able. 


Bailable  ... 


Not     ban- 
able. 


Ditto 


Bailable  ... 


Ditto 


Not      com- 
poondftble. 


Ditto 


Ditto 


Ditto 


Componnd- 
able. 


Ditto 


Imprisonment  of  either  de- 
scription for  lo  years  and 
fine. 


Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  lo  years  and 
fine. 

Imprisonment  of  either  de- 
scription for  7  years  and 
fine. 


Imprisonment  of  either  de- 
scription for  5  years,  or 
fine,  or  both. 

Imprisonment  of  either  de- 
scription for  a  years,  or 
fine,  or  both. 


C!oiirt  of  Session. 


Ditto. 


Ditto. 


ScHEDULI 
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continued. 
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Chaftbb 

XIX 
continued. 


Chaptbb 
XX. 


Ditto. 


Presidency  Magistrate  or 
Magistrate  of  the  first 
class. 

Presidency  Magistrate  or 
Magistrate  of  the  first 
or  second  dass. 


DEFAMATION. 


Bailable  ... 


Ditto 


Ditto 


Compound- 
able. 


Ditto 


Ditto 


Simple  imprisonment  for  a 
yean,  or  fine,  or  both. 


Ditto 


Ditto 


•••  •••  ••• 


Court  of  Session,  Presi- 
dency Magistrate  or 
Magistrate  of  the  first 
class. 

Ditto. 


Ditto. 


Chapter 
XXI. 
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CHAPm 

xxn. 


Chapter 

xxni. 


CHAPTER  XXII.— CRIMINAL  INTIMIDATION, 


I 


504 


505 


506 


507 


508 


509 


510 


Offence, 


Ixiflult  intended  to  proYoke  &  breach 
of  thepeaoe. 


False  statement,  mmoor,  eto.  circu- 
lated with  intent  to  cause  mutiny 
or  offence  against  the  public  peace. 

Criminal  intimidation        


If  threat  be  to  cause  death  or  grieyous 
hurt,  etc. 


Criminal  intimidation  by  anonymous 
communication  or  having  taken 
precaution  to  conceal  whence  the 
threat  comes. 

Act  caused  by  inducing  a  person  to 
believe  that  he  will  be  rendered 
an  object  of  Divine  displeasure. 

Uttering  any  word  or  making  any 
gesture  intended  to  insult  the 
modesty  of  a  woman,  etc. 

Appearing  in  a  public  place  etc  in 
a  state  of  intoxication,  and  causing 
annoyance  to  any  person. 


4 

Whether  tie  ^  ^^^H^^ ^ 

, .  a  warromt  or 

arrest  wtthoui       ^^,.,^.^  ^^^  ... 
^earrant  or  not.    1  Oe/rrt  i«s<amre. 


Shall    not    arrest !  Warrant 
without  warrant. 


Ditto 


Ditto 


Ditto 


EHtto 


Ditto 


Ditto 


Ditto 


Ditto 

Ditto       

Ditto       


Ditto 


Ditto 


Ditto 


Ditto 


CHAPTER  XXni.— -ATTEMPTS 


5" 


Attempting  to  commit  offences 
punishable  with  transportation  or 
imprisonment,  and  in  such  attempt 
doing  any  act  towards  the  com- 
mission of  the  offence. 


According  as  the 
offence  is  one  in 
respect  of  which 
the  police  may 
arrest  without 
warrant  or  not. 


According  as  the 
offence  is  one  in 
respect  of  which 
a  smnmons  or 
warrant  shall  or- 
dinarily issue. 


2k 
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INSULT  AND  ANNOYANCK 


SCHIDULB 
II 

continued. 


Whether 
bailable 
or  not. 


Bailftble 


Not  baibhble 


Bailable 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Whether 

eompound- 

ableor 

not. 


Compound- 
able. 


Not     com- 
poundable. 


Compound- 
able. 

Not     com- 
poundable. 


Ditto 


Ditto 


Ditto 


Ditto 


-M- 


Puniehment  under  the 
Indian  Penal  Code. 


Imprisonment  of  either  de- 
icription  for  a  years,  or 
fine,  or  both. 

Ditto  ... 


Ditto 


Imprisonment  of  either  de- 
scription for  7  years,  or 
fine,  or  both. 


Imprisonment  of  either  de- 
scription for  2  years  in 
addition  to  the  punish- 
ment under  above  section. 

Imprisonment  of  either  de- 
scription for  1  year,  or 
fine,  or  both. 

Simple  imprisonment  for  i 
year,  or  fine,  or  both. 


Simple  imprisonment  for  24 
hours,  or  fine  of  10  rupees, 
or  both. 


8 


By  what  Court 
triable. 


Chaftkr 
XXII. 


Any  Magistrate.      • 


Presidency  Magistrate 
or  Magistrate  of  the 
first  or  second  class. 

Ditto. 


Court  of  Session,  Presi- 
dencj  Magisteate  or 
Magistrate  of  the 
first  class. 

Ditto. 


Presidency  Magistrate 
or  Magistrate  of  the 
first  or  second  daas. 

Presidency  Magistrate 
or  Magistrate  of  the 
first  cUss. 

Any  Magistrate. 


TO  COMMIT  OFFENCES. 


According  as 
the  offence 
contemplat- 
ed   by  the 

•  offender  is 
bailable  or 
not. 


Compound- 
able  when 
the  offence 
attempted 
is  com- 
poundable. 


Transportation  or  imprison-  |  The  Court   by    which 


ment  not  exceeding  half 
of  the  longest  term,  and 
of  any  description,  pro- 
vided for  the  offence,  or 
fine,  or  both. 


the  offence  attempted 
is  triable. 


Chaptib 

xxin. 


Z  2, 


^1-3 


11    •  ^ 


■1 
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SOHBDULB 

TT 

continued. 

OFFENCES  AGATNST 

Chaftib 

XXTIl 

etmtinued. 

I 

• 

1 

a 
Offenes. 

3 

JThetherthe 

police  may 

arrat  without 

wturrant  or  not. 

4 

Wketksr 

a  warrant  or 

a  summons  shall 

ordinarily  issue  in 

the  first  instance. 

If  punishAble  with   daftth,    tnas- 
porUiion  or    imprisonmeiii    for 
■eyen  yean  or  npwardi. 

If  punuhftble  with  impriflomnent  for 
three  years  and  apwardi  bat  len 
than  leven. 

If  puniihable  with  imprifonment  for 
less  than  three  years. 

If  puniihable  with  fine  only 

BCay  arrest  with- 
out warrant. 

Ditto       ,,. 

Shall    not    anest 
without  wairant 

Ditto       

Warrant 

Ditto       

Ditto 

I 


A 
.1 


n 


■I 


I M 
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OTHER  LAWS. 

5 

haiUible 
or  not. 

6 

Whether 
compound^ 
able  or  not. 

7 

Punishment  under  the 
Indian  Penal  Code. 

8 

By  what  Court 
triable. 

Not  bailable... 

Ditto 

Except  in  cases 
under       the 
Indian  Anns 
Act,      1878, 
section     19, 
which    shflJl 
be  bailable. 

Bailable 
Ditto...        ... 

Not      00m- 
ponndable. 

Ditto       ... 

Ditto       ... 
Ditto 

•••                 •••                 •••                 ••• 

•••                 •••                 •••                 ••• 

«•«                 •••                 ««•                 «•• 
•«•                 •««                 ««•                 ••• 

\ 

Aooording  to   the 
,      proriiions  of  sec- 
tion 29   of  this 
Code. 

J 

Schedule 

II 
continued. 


-M- 


Ghapteb 

XXIII 

eonHnued. 
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SCHEDULE  III. 


i. 


:"i  .«• 


ORDINARY  POWERS  OF  PROVINCIAL  MAGISTRATES. 

/. — Ordinary  Patvera  of  a  Magistrate  of  the  Third  Close. 

(i)  Power  to  aiT6ii»  or  direct  the  arreit  in  hif  pretenoe  of,  an  offender ; 

section  65. 
(9)  Power  to  endorse  a  wan«nt,  or  to  order  the  removal  of  an  aocosed 

person  arrested  under  a  warrant ;  sections  85,  84  and  86. 

(3)  Power  to  issue  proclamations  in  cases  judicially  before  him,  section  87. 

(4)  Power  to  attach  and  sell  property  in  cases  judicially  before  him,  section 

88. 
(5}  Power  to  restore  attached  property,  section  89. 

(6)  Power  to  issue  searbh-wairant,  section  96. 

(7)  Power  to  endorse  a  search-wairant  and  order  deliyery  of  thing  found, 

section  99. 

(8)  Power  to  record  statements  or  confessions  during  a  police  inyestigation, 

section  164. 

(9)  Power  to  authorise  detention  of  a  person  during  a  police  inyestigation, 

section  167. 

(10)  Power  to  detain  an  offender  found  in  Court,  section  351. 

(11)  Power  to  sell  perishable  property  of  a  suspected  character,  section  535. 


. 


J5 


II, — Ordinary  Powers  of  a  Magistrate  of  the  Second  Class. 

(1)  The  ordinary  powers  of  a  Magistrate  of  the  third  class, 
(a)  Power  to  order  the  police  to  inyestigate  an  offence  in  cases  in  which 
the  Magistrate  has  jurisdiction  to  try  or  commit  for  trial,  section 

155- 

III. — Ordinary  Powers  of  a  Magistrate  of  the  First  Class. 

(i)  The  ordinary  powers  of  a  Magistrate  of  the  second  dass. 
(a)  Power  to  issue  search-warrant  otherwise  than  in  course  of  an  inquiry, 
section  98. 

(3)  Power  to  issue  search-warrant  for  discovery  of  persons  wrongfully  con- 

fined, section  100. 

(4)  Power  to  require  security  to  keep  the  peace,  section  107. 

(5)  Power  to  require  security  for  good  behaviour,  section  109. 

(6)  Power  to  make  orders  etc.  in  possession  cases;  sections  145,  146  and 

147. 

(7)  Power  to  commit  for  trial,  section  ao6. 

(8)  Power  to  stop  proceedings  when  no  complainant,  section  249. 

(9)  Power  to  make  orders  of  maintenance,  sections  488  and  489. 

IV. — Ordinary  Powers  of  a  Sub-Divisional  Magistrate. 

(i)  The  ordinary  powers  of  a  Magistrate  of  the  first  class. 
(3)  Power  to  direct  warrants  to  landholders,  section  78. 
(a  a)  Power  to  require  security  for  good  behaviour,  section  1 10  *. 

^  Act  X  of  1886,  sec.  19. 
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(3)  Power  to  make  orders  as  to  local  nuisances,  section  135. 

(4)  Power  to  make  orders  prohibiting  repetitions  of  nuisances,  section  143. 

(5)  Power  to  make  orders  under  section  444. 

(6)  Power  to  hold  inquests,  section  174. 

(7)  Power  to  issue  process  for  person  within  local  jurisdiction  who  has  com- 
mitted an  offence  outside  the  local  jurisdiction,  section  186. 

(8)  Power  to  entertain  complaints,  section  191. 

(9)  Power  to  receive  police-reports,  section  191. 

(10)  Power  to  entertain  cases  without  complaint,  section  191. 

(11)  Power  to  transfer  cases  to  a  Subordinate  Magistrate,  section  199. 
(i  a)  Power  to  pass  sentence  on  proceedings  recorded  by  a  Subordinate  Ma- 
gistrate, section  349. 

(13)  Power  to  sell  property  alleged  or  suspected  to  haye  been  stolen,  etc. ; 
section  524. 

(14)  Power  to  withdraw  cases  other  than  appeals,  and  to  try  or  refer  them 
for  trial ;  section  538. 

V, — Ordiruiry  Powers  of  a  District  MagistrcUe. 

(i)  The  ordinary  powers  of  a  Sub-divisional  Magistrate,  being  a  Magistrate 
of  the  first  class. 

(2)  Power  to  issue  search-warrants  for  documents  in  custody  of  Postal  or 
Telegraph  authorities,  section  96. 

(3)  Power  to  discharge  persons  bound  to  keep  the  peace  or  to  be  of  good 
behaviour,  section  124. 

(4)  Power  to  cancel  bond  for  keeping  the  peace,  section  125. 

(5)  Power  to  try  summarily,  section  260. 

(6)  Power  to  quash  convictions  in  certain  cases,  section  350. 

(7)  Power  to  hear  appeals  from  orders  requiring  security  for  good  behaviour, 
section  406. 

(8)  Power  to  hear  or  refer  appeals  from  convictions  by  Magistrates  of  the 
second  and  third  classes,  section  407. 

[  (9)  Power  to  call  for  records,  section  435. 

(10)  Power  to  revise  orders  passed  under  section  514;  section  515. 
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SCHEDULE  IV, 

ADDITIONAL  POWERS  WITH  WHICH  PROVINCIAL 
MAGISTRATES  MAY  BE  INVESTED. 

(I)  Pipwer  to  require  leoiiritj  for  good 
bohayioor,  seciioii  no: 

(a)  Power  to  make  orders  m  to  local 
nniianoei,  leetioii  133 : 

(3)  Power  to  make  orders  prohilutiiig 
repetitions  of  naisaaees,  section 
143: 

(4)  Power  to  make  orders  under  sec- 
tion 144 : 

(5)  Power  to  hold  inqnesU,  section 
»74: 

(6)  Power  to  issue  prooen  for  person 
within  local  jurisdiction  who  has 
committed  an  offence  outside  the 
local  jurisdiction,  section  186: 

Power  to  take  cognisance  of  of- 
fences upon  complaint,  section 
191: 

Power  to  take  opgnisanoe  of  of- 
fences upon  polioe  reports,  sec- 
tion 191 : 
(9)  Power  to  take  cognisance  of  of- 
fences upon  information,  section 
191: 

(10)  Power  to  try  summarily,  section 
a6o: 

(11)  Power  to  hear  appeals  from  ocnyio- 
tions  by  Magistrates  of  the  second 
and  third  dasses,  section  407 : 

(13)  Power  to  sell  property  alleged  or 
suspected  to  have  been  stolen, 
etc.;  section 534. 

(i)  Power  to  make  oiders  prohibiting 
repetitions  of  nuisances,  section 
143: 

(a)  Power  to  make  orders  under  sec- 
tion 144 : 

(3)  Power  to  hold  inquests,  section 
174: 

(4)  Power  to  take  cognisance  of  of- 
fences upon  complaint,  section 
191: 

(5)  Power  to  take  cognisance  of  of- 
fences upon  polioe  reports,  sec- 
tion 191 : 

y  (6)  Power  to  transfer  oases,  section 
19a. 


POWERS  WITH 

WHICH  A 
MAGISTRATE  J 
OF  THE  FIRST  ^ 

CLASS  MAY 
BE   INVESTED 
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Magistrate 
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/Btthi  Local  / 

'  GoyXBNMIlIT     \ 


POWERS  WITH 

WHICH  A 
MAGISTRATE 

OF  THE 

SECOND  CLASS 

MAY  BE 

INVESTED 


■< 


Br  THE 
DiSTBIOT 

Maoistbatb 
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/(i)  Power  to  pus  lentenoee  of  whip- 
ping, Mction  5a  : 
(a)  Power  to  make  orden  prohibitiiig 
repetitioiu  of  nnifluioes,  lection 

(3)  Power  to  mike  orden  under  lec- 
tion 144 : 

(4)  Power  to  hold  inqueBts,  tection 

174: 

(5)  Power  to  take  oognisance  of  of- 
fences upon  compUdnt,  section 
191 : 

(6)  Power  to  take  cognisance  of  of- 
fences upon  police  reports,  sec- 
tion 191 : 

(7)  Power  to  take  cognisance  of  of- 
fences upon  information,  section 
191 : 

(8)  Power  to  conmiit  for  trial,  section 
ao6. 


/   (i)  Power  to  make  orders  prohibiting 
repetitions  of  nuisances,  section 

143: 

(a)  Power  to  make  orders  under  sec- 
tion 144 : 

xS)  Power  to  hold  inquests,  section 

174: 

(4)  Power  to  take  cognisance  of  of- 
fences upon  complaint,  section 
191: 

(5)  Power  to  take  cognisance  of  of- 
fences upon  police  reports,  sec- 
tion 191. 
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POWERS  WITH  ^ 

WHICH  A 

MAGISTRATE 

OF  THE  THIRD 

CLASS  MAY 

BE  INVESTED  J 


Bt  the  Local 
govsbnuekt 


/  (l)  Power  to  make  orders  prohiHting 
repetitions  of  nuisances,  section 

143: 
(a)  Power  to  make  orders  under  sec- 
tion 144 : 

(3)  Power  to  hold  inquests,  section 

174: 

(4)  Power  to  take  cognisance  of  of- 
fences upon  complaint,  section 
191 : 

(5)  Power  to  take  cognisance  of  of- 
fences upon  police  reports,  sec- 
tion 191 : 

(6)  Power  to  commit  for  trial,  section 
\  ao6. 
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POWERS  WTTH^ 
WHICH  A 

MAGISTRATE 
OF  THE  THIRD 

CLASS  MAY 
BE  INVESTED 


POWERS  WITH 


Y 


Bttbb 

DiSTBIOT 

Maoistbats. 


WHICH 
A  SUB- 
DIVISIONAL 
MAGISTRATE 
MAY  BE 
INVESTED 


(i)  Power  to  make  Qtden  proliilntiiig 
repeUtioni  of  nmttnow,  lectioii 

(a)  Power  to  make  orden  onder  eeo- 
tion  144: 

(3)  Power  to  hold  inqoeeti,  sectioii 

(4)  Power  to  take  cogniaanoe  of  of- 

fencef  upon  oompUint,  lectioii 
191: 

(5)  Power  to  take  oogniianoe  of  of- 

fenoea  upon  police  reporti, 
tion  191. 


Bt  TBI  Local 

GOTERmONT 


\\  1 


Power  to  call  for  reoordf,  Motion 
435* 


SCHEDULE  V. 

FORMS. 

I. — SUMHOKB  TO  AK  AOCUSKD  PeBBOB. 

{See  eecHon  68.) 

To  of 

Whebbas  your  attendance  Sa  necestaiy  to  anewer  to  a  charge  of  (Hate 

ahortly  the  offence  charged)  ^  yon  are  hereby  required  to  appear  in  person 

{er  by  pleader,  aa  the  ease  may  he)  before  the  {Magietrate)  of 

,  on  the  day^  of  Herein  fiul  not. 

Dated  this  day  of  ,  18    . 

iSeal)  {Signature,) 


M'i 


!;(  .-f 


■i 


II. — ^Wabbakt  of  Abbebt. 

{See  aection  75.) 

To  {name  and  deaignation  qf  the  pereon  or  pereone  who  ie  or  are  to  execute 
the  warrant), 

Whebeas  of  standi  charged  with  the  offence  of 

(etaie  the  offence),  you  are  hereby  directed  to  arrest  the  said  , 

and  to  produce  him  before  me.    Herein  fail  not. 

Dated  this  day  of  ,18    . 

{Seal.)  {Signature.) 

^  That  a  summons  should  not  be  made  returnable  on  Sunday,  see  Suth. 
1864,  Cr.  a. 
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{See  section  76.) 

This  toarrani  may  he  endorsed  ae  follows  :— 

If  the  laid  bIiaII  give  baU  himself  in  the  som  of  , 

with  one  surety  in  the  sum  of  (or  two  sureties  each  in  the  sum 

of  ))  to  attend  before  me  on  the  day  of 

and  to  continue  so  to  attend  until  otherwise  directed  by  me,  he  may  be  re- 
leased. 

Dated  this  day  of  ,  18    . 

{Signature,) 


III.— BoKD  Aim  Bail-bond  avteb  Abbest  undeb  a  Wabbant. 

(See  Motion  86.) 

I,  (name),  of  ,  being  brought  before  the  District  Magistrate 

of  {or  as  the  case  may  he)  under  a  warrant  issued  to  compel  my 

appearance  to  answer  to  the  chaise  of  ,  do  hereby  bind 

myself  to  attend  in  the  Court  of  on  the  day 

of  next  to  answer  to  the  said  charge,  and  to  continue  so  to 

attend  until  otherwise  directed  by  the  Court ;  and,  in  case  of  my  making 
default  herein,  I  bind  myself  to  forfeit  to  Her  Majesty  the  Queen,  Empress  of 
India,  the  sum  of  rupees 

Dated  this  day  of  ,  18     . 

{^Signature.) 

I  do  hereby  declare  myself  surety  for  the  abovenamed  of 

that  he  shall  attend  before  in  the  Court  of 

on  the  day  of  next  to  answer  to  the  charge 

on  which  he  has  been  arrested,  and  shall  continue  so  to  attend  until  otherwise 
directed  by  the  Court ;  and,  in  case  of  his  making  default  therein,  I  hereby 
bind  myself  to  forfeit  to  Her  Majesty  the  Queen,  Empress  of  India,  the  sum 
of  rupees 

Dated  this  day  of  ,  18     . 

{Signature.) 


IV. — Pboclahation  bequibino  the  Appeabanoe  of  a  Pebson  Aooused. 

{See  section  87.) 

Whebeas  complaint  has  been  made  before  me  that  {name,  description 
and  address)  has  committed  {or  is  suspected  to  have  committed)  the  offence 
of  ,  punishable  under  section  of  the  Indian  Penal 

Code,  and  it  has  been  returned  to  a  warrant  of  arrest  thereupon  issued  that 
the  said  {name)  cannot  be  found ;  and  whereas  it  has  been  shown  to  my  satis- 
faction that  the  said  {name)  has  absconded  {or  is  concealing  himself  to  avoid 
the  service  of  the  said  warrant) ; 

Proclamation  is  hereby  made  that  the  said  of 

is  required  to  appear  at  {place)  before  this  Court  {or  before  me)  to  answer 
the  said  complaint  within  days  from  this  date. 

Dated  this  day  of  ,  18    . 

{Seal.)  {Signature.) 
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V.—Pboolakatiok  iiB<)nniiHO  thb  Attindaitoi  op  a  Wiriraas. 

{8m  Mctum  87.) 

WfflCBiAB  oomplunt  has  been  made  before  me  tb*t  (iumm,  deMcriptum  amd 
addreu)  has  committed  {or  ia  iiupected  to  have  committed)  the  offence  of 
{mention  the  offence  concieel^)  and  a  warrant  has  been  issued  to  compel  the 
attendance  of  {name,  description  and  addreee  of  the  witneee)  before  this  Court 
to  be  examined  tonching  the  matter  of  the  said  complaint ;  and  whereas  it  has 
been  returned  to  the  said  warrant  that  the  said  {name  of  witntm)  cannot  be 
serred,  and  it  has  been  shown  to  my  satisfiiction  that  he  has  absconded  {or 
is  concealing  himself  to  avoid  the  service  of  the  said  warrant) ; 

Flrodamation  is  hereby  made  that  the  said  {name)  is  required  to  i^pear 
at  {place)  before  the  Court  of  on  the  day  of 

next  at  o'clock,  to  be  examined  tonching  ,  the  offence 

complained  of. 

Dated  this  day  of  ,  18    . 

{Seal.)  {Si^naturt,) 


VI.^Ordbb  or  Attaohxekt  to  compel  thb  Attutdaitob  or  a  Witniss. 

{See  section  88.) 

To  the  police-officer  in  charge  of  the  police  station  at 

Whsbbas  a  warrant  has  been  duly  issued  to  compel  the  attendance  of 
{name,  detcription  and  address)  to  testify  concerning  a  complaint  pending 
before  this  Court,  and  it  has  been  returned  to  the  said  warrant  that  it  cannot 
be  served ;  and  whereas  it  has  been  shown  to  my  satisfaction  that  he  has 
absconded  {or  ia  concealing  himself  to  avoid  the  service  of  the  said  warrant) ; 
and  thereupon  a  Proclamation  was  duly  issued  and  published  requiring  the 
said  to  appear  and  give  evidence  at  the  time  and  place 

mentioned  therein,  and  he  has  failed  to  appear ; 

This  is  to  authorise  and  require  you  to  attach  by  secure  the  moveable 
property  belonging  to  the  said  to  the  value  of  rupees 

which  you  may  find  within  the  District  of  and  to  hold 

the  said  property  under  attachment  pending  the  farther  order  of  this  Court, 
and  to  return  this  warrant  with  an  endorsement  certifying  the  manner  of 
its  execution. 

Dated  this  day  of  ,  18    . 

{Seal.)  {Signature,) 


Obdbb  of  ATTAOBMEyr  to  compel  thb  Appbabanob  or  A  Pebson  Accused. 

{See  section  88.) 

To  {name  and  designation  of  the  person  or  persons  tcho  is  or  are  to  execute 
the  warrant). 

Whereas  complaint  has  been  made  before  me  that  {name,  description 
and  address)  has  committed  {or  is  suspected  to  have  committed)  the  offence 
of  punishable   under  section  of  the  Indian  Penal 

Code,  and- it  has  been  i^turned  to  a  warrant  of  arrest  thereupon  issued  that  the 
said  {name)  cannot  be  found ;  and  whereas  it  has  been  shown  to  my  satisfaction 
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thftt  the  said  (name)  has  absconded  (or  is  oonoealing  himself  to  avoid  the 
service  of  the  said  warrant))  and  thereupon  a  Proclamation  was  duly  issued 
and  published  requiring  the  said  to  appear  to  answer  the  said 

charge  within  days ;  and  whereas  the  said  is  possessed 

of  the  following  property  other  than  land  paying  revenue  to  Government 
in  the  village  (or  town  of)  ,  in  the  District  of  ,  viz. 

,  and  an  order  has  been  made  for  the  attachment  thereof; 

Tou  are  hereby  required  to  attach  the  said  property  by  seizure,  and 
to  hold  the  same  under  attachment  pending  the  further  order  of  this  Court, 
and  to  return  this  warrant  with  an  endorsement  certifying  the  manner  of  its 
execution. 

Dated  this  day  of  ,  i8    . 

{Seal.)  {Signature.) 


Obdeb  Authobistko  an  Attachment  bt  the  Deputy  Ck>MiasBioNSB  ab 

COLLEGTOB. 

{See  section  88.) 

To  the  Deputy  Commissioner  of  the  District  of 

Whebeas  complaint  has  been  made  before  me  that  (name,  description 
and  address)  has  committed  (or  is  suspected  to  have  committed)  the  offence 
of  punishable  under  section  of  the  Indian  Penal  Code, 

and  it  has  been  returned  to  a  warrant  of  arrest  thereupon  issued  that  the  said 
(name)  cannot  be  found ;  and  whereas  it  has  been  shown  to  my  satisfaction 
that  the  said  (name)  has  absconded  (or  is  concealing  himself  to  avoid  the 
service  of  the  said  warrant),  and  thereupon  a  Proclamation  was  duly  issued 
and  published  requiring  the  said  to  appear  to  answer  the  said  charge 

within  days,  but  he  has  not  appeared;  and  whereas  the  said 

is  possessed  of  certain  land  paying  revenue  to  Grovemment  in  the 
village  (or  town)  of  in  the  District  of  ; 

You  are  hereby  authorised  and  requested  to  cause  the  said  land  to  be 
attached,  and  to  be  held  under  attachment  pending  the  further  order  of  this 
Court,  and  to  certify  without  delay  what  you  may  have  done  in  pursuance  of 
this  order. 

Dated  this  day  of  ,18. 

(Seal.)  (Signature.) 


VII. — ^Wabbant  in  the  fibst  Instance  to  being  dp  a  WrrNEgs. 

(See  section  90.) 

To  (name  and  designation  of  the  poUce-officer  or  other  person  or  persons  who 
is  or  are  to  execute  the  warrant), 

Whebeas  complaint  has  been  made  before  me  that  of  has 

committed  (or  is  suspected  to  have  committed)  the  offence  of  (mention  the  offence 
concisely),  and  it  appears  likely  that  (name  and  description  of  witness)  can 
give  evidence  concerning  the  said  complaint ;  and  whereas  I  have  good  and 
sufficient  reason  to  believe  that  he  will  not  attend  as  a  witness  on  the 
hearing  of  the  said  complaint  unless  compelled  to  do  so ; 
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Tltii  U  to  »uthoriM  knd  raqnire  jou  to  arreat  the  nud  (imhh)  and  on 
the  day  of  to  bring  him  beftire  thi*   Court,  to  ba 

nunined  touching  the  offence  eomplained  of. 

(.liTen  Dnder  m;  hknd  and  tha  asal  of  the  Conrt,  thii  dmj 

of  ,  18    . 


Vni,— WlBBAVT  TO   UABOB  UTH  IXFOBMATION  OF  A  PABTICVLIB  OmiHCI. 

(_Se»  tecfitin  96.) 
To  iniiHM  and  dtiiffnafion  of  tha  police-ojicar  or  otker  ptrio»  or  penoitt  «io 
«  or  are  to  necult  lh>  tnarranl). 

Whibeas  informAtion  h««  been  lud  (or  complaint  has  been  made)  beftac 
me  of  iheoonuDiailon  (or  suspected  oonuniadon)  of  the  offence  ot(,meation  Ikt 
offeiict  eoncitely),  and  it  haa  been  made  to  appear  to  me  that  the  prodoction 
of  \*pe^fy  the  thing  elearly)  it  eBeential  to  the  inquirj  now  being  made  (or 
about  10  be  made)  into  the  swd  offence  (or  guepected  offence)  ; 

T^ii  ii  to  authorise  and  require  jou  to  aearch  for  the  laid  (tit  thing 
tpeciJiicC)  in  the  [deicribe  iht  homa  or  plate,  or  part  fhereof,  to  whieh  Iht 
lear-^h  it  to  he  foitfiited).  and,  if  found,  to  prodooe  the  ume  fbrthfrith  before 
this  Court;  retuming  this  vairant,  with  an  endorsement  oartifying  what  joa 
hace  done  under  it,  immediately  apon  ita  execotion. 

Given  ander  my  hand  and  the  seal  of  the  Court,  Uli*  day 


IX. — Warrant  to  sbascb  snsPEOTKD  Placr  o»  Dipobit. 

(S^a, action  gS.) 

To  {name  and  datignalio»  of  a  police-officer  aiove  the  rant  of  a  CottabU). 

WsEKRAa  information  haa  been  laid  before  me,  and  on  due  inquiry 
thereupon  had  I  have  been  led  to  believe  that  the  {deirribe  tha  hoaaa  or  other 
place)  is  QSed  aa  a  place  for  the  deposit  (or  sale)  of  stolen  property  (or,  if  for 
either  of  the  other purpotei  ej^reiitd  in  the  gection,  itate  thtpurpote  in  the 
Verde  of  the  leclion) ; 

Thia  is  to  authorise  and  require  you  to  enter  the  aaud  hoose  (_or  other 
place)  with  such  aaaiaiance  ae  ahall  be  required,  and  to  use,  if  neoenary, 
reaaonible  foroe  for  that  parpoae.  and  to  aeucb  every  part  of  the  said  home 
(or  otier  place,  or  if  the  learch  it  to  be  confined  to  a  part,  ipecify  the  part 
clearly)  and  to  seize  and  lake  possession  of  any  property  (or  docnmenta, 
or  stsmpa,  or  aeals,  or  coins,  a<  thecate  mag  be) — [Add  (icAeit  thecate  requires 
it)  and  alio  of  any  inatramenta  and  mateiials  which  you  may  reasonably  believe 
to  be  kept  for  the  manufactnre  of  foiled  documenta,  or  counterfeit  atampa,  or 
falae  sealB,  or  counterfeit  coin,  (oi  the  cote  may  be)']  and  forthwith  to  bring 
before  thia  Court  such  of  the  said  things  aa  may  be  taken  poaaesaion  of; 
returning  thia  warrant  with  an  endorsement  certifying  what  you  have  done 
under  it,  immediately  upon  ita  execution. 

Given  onder  my  hand  and  tha  aeal  of  the  Court,  thia  day 

of  ,18     , 

{Seal.)  {Signature.) 


f 


I 

i 
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X. — BOKD  TO  KKBP  THX  PlAOE. 

(See  eecHon  106.) 

Whebsab  I,  {name),  inhabitant  of  (j)lace\  have  been  called  upon  to 
enter  into  a  bond  to  keep  tbe  peace  for  the  term  of  ,  I 

hereby  bind  myself  not  to  commit  a  breach  of  the  peace,  or  do  any  act  that 
may  probably  occasion  a  breach  of  the  peace,  daring  the  said  term ;  and, 
in  case  of  my  making  default  therein,  I  hereby  bind  myself  to  forfeit  to  Her 
Majesty  the  Queen,  Empress  of  India,  the  sum  of  rupees 

Dated  this  day  of  ,  18    . 

(JSi^fnature.) 


f  XI. — Bond  tob  Good  Bshavioub. 

2  {See  eectione  109  and  no.) 

Whereas  I,  (naine),  inhabitant  of  {place),  have  been  called  upon  to  enter 

into  a  bond  to  be  of  good  behavioor  to  Her  Majesty  the  Qaeen,  Empress 

of  India,  and  to  all  her  subjects  for  the  term  of  {state  the  period),  I  hereby 
'  bind  myself  to  be  of  good  behaviour  to  Her  Majesty  and  to  all  her  subjects  during 

the  said  term;  and,  in  case  of  my  making  default  therein,  I  bind  myself 

to  forfeit  to  Her  Majesty  the  sum  of  rupees 

Dated  this  day  of  ,  18     . 

{Signature.) 

I  (Where  a  bond  with  mretiee  ie  to  he  executed,  add) — We  do  hereby 

declare  ourselves  sureties  for  the  abovenamed  that  he  will  be  of  good 

behaviour  to  Her  Majesty  the  Queeu,  Empress  of  India,  and  to  all  her  subjects 
during  the  said  term ;  and,  in  case  of  his  making  default  therein,  we  bind 
ourselves,  jointly  and  severally,  to  forfeit  to  Her  Majesty  the  sum  of  rupees 

Dated  this  day  of  ,  18    . 

•  {Signature.) 


XII. — Summons  on  Information  of  a  probable  Breach  or  the  Peace. 

{See  section  114.) 
To  of 

Whereas  it  has  been  made  to  appear  to  me  by  credible  information  that 
{state  the  substance  of  the  information),  and  that  you  are  likely  to  commit  a 
breach  of ^ the  peace  {or  by  which  act  a  breach  of  the  peace  will  probably  be 
occasioned),  you  are  hereby  required  to  attend  in  person  {or  by  a  duly 
authorised  agent)  at  the  Office  of  the  Magistrate  of  on  the 

day  of  ,  18    ,  at  ten  o^dock  in  the  forenoon,  to  show  cause  why  you 

should  not  be  required  to  enter  into  a  bond  for  rupees  [when 

sureties  are  required,  add,  and  also  to  give  security  by  the  bond  of  one  {or 
two,  as  the  case  may  be)  surety  {or  sureties)  in  the  sum  of  rupees 
{each  if  more  than  one)"],  that  you  will  keep  the  peace  for  the  term  of 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  , 

18     . 

{Seal.)  {Signature.) 
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XIII.— Wabbant  or  Cohkiticbht  oh  Failubb  to  fotd  Sicubitt  to  kbep 

THB  PbAOB. 

(5m  ieetum  123.) 

To  the  Saperiniendent  (pr  Keeper)  of  the  Jail  at 

Whebbas  (nam€  and  addrsn)  i^peared  before  me  in  penon  (or  by  hit 
anthorited  agent)  on  the  day  of  in  obedience  to  a 

■amnions  calling  upon  him  to  ihow  cante  why  he  thoold  not  enter  into  a  bond 
for  mpeee  with  one  surety  (or  a  bond  with  two  soretiee  each  in 

rupees  ),  that  he  the  said  (ikmm)  would  keep  the  peace  for  the  period 

of  months ;  and  whereas  an  order  was  then  made  requiring  the  said 

{name)  to  enter  into  and  find  security  {ttaie  the  eecmrity  ordered  when  ii 
differtfrom  that  mentioned  in  the  eummans),  and  he  has  &iled  to  comply  with 
the  said  order ; 

This  is  to  authorise  and  require  you  the  said  Superintendent  (or  Keeper) 
to  receive  the  said  (name)  into  your  custody,  together  with  this  warrant, 
and  him  safely  to  keep  in  the  said  jail  for  the  said  period  of  (term  of  im- 
priionmenf)  unless  he  shall  in  the  meantime  comply  with  the  said  order 
by  himself  and  his  surety  (or  sureties)  entering  into  Uie  said  bond,  in  which 
case  the  same  shall  be  received,  and  the  said  (name)  released ;  and  to  return 
this  warrant  with  an  endorsement  certifying  the  manner  of  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Courts  this  day  of  , 

18    . 

(8e€d.)  (Sis^nature,) 


XIY.— Wabbant  or  Coxmitmbnt  on  Failubb  to  wtsd  Sbcubitt  roB  GroOD 

Bbhavioub. 

(See  section  123.) 

To  the  Superintendent  (or  Keeper)  of  the  Jail  at 

Whibeas  it  has  been  made  to  appear  to  me  that  (name  and  description) 
has  been  and  is  lurking  within  the  district  of  having  no 

ostensible  means  of  subsistence  (or,  and  that  he  is  unable  to  give    any 
satisfactory  account  of  himself)  ; 

or 

Whbbeas  evidence  of  the  general  character  of  (name  and  deeeription)  has 
been  adduced  before  me  and  recorded  from  which  it  appears  that  he  is  an 
habitual  robber  (or  house-breaker,  etc.,  ae  the  case  may  he)  ; 

And  whereas  an  order  has  been  recorded  stating  the  same  and  requiring 
the  said  (name)  to  furnish  security  for  his  good  behaviour  for  the  term  of 
(state  the  period)  by  entering  into  a  bond  with  one  surety  {or  two  or  more 
sureties,  as  the  case  may  he),  himself  for  rupees  ,  and  the  said  surety 

(or  each  of  the  said  sureties)  for  rupees  ,  and  the  said  (name)  has 

failed  to  comply  with  the  said  order,  and  for  such  default  has  been  adjudged 
imprisonment  for  (state  the  term)  unless  the  said  seciirity  be  sooner  furnished ; 

This  is  to  authorise  and  require  you  the  said  Superintendent  (or  Keeper) 
to  receive  the  said  (name)  into  your  custody,  together  with  this  warrant,  and 
him  safely  to  keep  in  the  said  jail  for  the  said  period  of  (term  of  imprisonment) 
unless  he  shall  in  the  meantime  comply  with  the  said  order  by  himself  and  his 
surety  (or  sureties)  entering  into  the  said  bond,  in  which  case  the  same  shall 


FORMS,  353 

be  received  and  the  said  {naime)  released ;  and  to  return  thiB  warrant  with  an 
endorsement  certifying  the  manner  of  its  execution. 

Given  nnder  my  hand  and  the  seal  of  the  Goort,  this  day 

of  ,  x8     . 

{Seal.)  (Signature.) 

XV. — Wabrant  to  dtsoharox  a  Pkbson  ncPBTsoNKD  ON  Failubs  to 

OIYE  SeCUBITT. 

{See  sections  123  and  124.) 

To  the  Superintendent  {or  Keeper)  of  the  Jail  at  {or  other  officer 

in  whose  custody  the  person  is). 

Whebbas  {name  and  description  of  prisoner)  was  committed  to  yonr  cus- 
tody under  warrant  of  this  Court,  dated  the  day  of  » 
and  has  since  duly  given  security  under  section                            of  the  Code  of 

Criminal  Procedure, 

or 

and  there  have  appeared  to  me  suflBcient  grounds  for  the  opinion  that  he  can 

be  released  without  hazard  to  the  community ; 

This  is  to  authorise  and  require  you  forthwith  to  discharge  the  said  {name) 
from  your  custody,  unless  he  is  liable  to  be  detained  for  some  other  cause. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  {Signature.) 

XVI. — Ordeb  pob  the  Removal  of  Nuisances. 

{See  section  133.) 

To  {name,  description  and  address). 

Whereas  it  has  been  made  to  appear  to  me  that  you  have  caused  an 
obstruction  {or  nuisance)  to  persons  using  the  public  roadway  {or  other  public 
place),  which,  etc.  {describe  the  road  or  public  place),  by,  etc.  {state  what  it 
is  that  causes  the  obstruction  or  nuisance),  and  that  such  obstruction  {or 
nuisance)  still  exists ; 

or 

Whebeas  it  has  been  made  to  appear  to  me  that  you  are  carrying  on  as 

owner,  or  manager,  the  trade  or  occupation  of  {state  the  particular  trade  or 

occupation  and  the  place  where  it  is  carried  on),  and  tiiat  the  same  is  injurious 

to  the  public  health  {or  comfort)  by  reason  {state  briefly  in  what  manner  the 

injurious  effects  are  caused),  and  should  be  suppressed  or  removed  to  a  different 

place; 

or 

Whebeas  it  has  been  made  to  appear  to  me  that  you  are  the  owner  {or 
are  in  possession  of  or  have  the  control  over)  a  certain  tank  {or  well  or  exca- 
vation) adjacent  to  the  public  way  {describe  the  thoroughfare),  and  that  the 
safety  of  the  public  is  endangered  by  reason  of  the  said  tank  {or  well  or  ex- 
cavation)  being  without  a  fence  {or  insecurely  fenced) ; 

or 

Whebeas,  etc.,  etc.  (off  the  case  may  be)  ; 

I  do  hereby  direct  and  require  you  within  {state  the  time  allowed)  to 
{state  what  is  required  to  be  done  to  abate  the  nuisance)  or  to  appear  at 

VOL.   II.  A  a 
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in  tfaa  CoDTt  U  on  the  inj 

Qeit,  Kud  to  ihow  MOM  whj  tlui  order  ilioald  Dot  ba  taloroBi ; 

I  dc  h«reby  dlnot  Hid  require  jod  within  {tlaU  (i»  lime  ailomd)  to 
ceut'  I'MTjing  on  the  wid  trade  or  oooupation  wX  tii«  Mid  plue,  and  not  again 
to  citrr;  on  th*  ume,  or  to  remove  the  (aid  trade  from  the  pUoe  whan  it  ia 
now  carried  on,  or  to  appear,  etc ; 

I  do  horeb;  direct  and  require  joa  within  {tlale  A*  limt  allotcad)  to 
put  up  m  Buffioient  fenoa  (itatt  lit  Icimd  offnee  and  the  part  to  be  fenced). 


I  do  hereby  direct  and  require  jon,  Mo.,  eto.  (m  the  eat  may  bt). 
Oivm  under  mj  hand  and  the  leal  of  the  Court,  thia  daj 


XVII.— Mao iaiB*T«'H  Osdu 

[Sa  lection 


18.) 


WHKBBli  on  the  da;  of  ,  iB      ,  an  order  waa 

iHueil  to  (name)  requiring  him  {tlate  lie  effect  of  Ihe  onler),  and  whereaa 
tlie  i>aid  (name)  haa  applied  to  me  by  a  petition  beuing  dmte  the 
da)'  of  for  an  order  appointing  ■  Jory  to  try  whether  the  said 

recited  crder  ia  reaaonable  and  proper ;  I  do  hereby  appoint  [Ike  namei,  etc 
of  Iht  Jice  or  more  Jvrort)  to  be  die  Jory  to  try  and  deoide  the  aaid  queationa, 
and  do  require  the  laid  Jury  to  report  their  deoiiiou  witliin 
days  from  the  date  of  tUa  order  at  my  offio*  at 

(iivm  onder  my  hand  and  the  aeal  of  the  Court,  thia  day 

of  ,  18     . 


,1.) 


iSignatare.) 


i>  Perkhftory  Obdbe  afteb  t 


(SeetecHon  140.) 
To  (jiome,  detcription  and  addrett). 

I  BIRIBT  give  yon  notice  that  the  Jury  duly  appointed  on  the  petition 
presented  by  you  on  the  day  of  have  found  that 

the  order  iaaned  on  the  day  of  requiring  yoa 

(ilate  nAttantially  ihe  reguitilitm  i*  the  order)  ia  reaaonable  and  proper. 
Such  order  haa  been  made  absolute,  and  I  hereby  direst  and  require  yon  to 
obey  the  aaid  order  within  (itale  Ike  time  alloKed)  on  peril  of  the  penalty 
provided  by  the  Indian  Penal  Code  for  diaobedience  thereto. 

Given  under  my  hand  and  the  seal  of  the  Court,  Uiia  day 

of  ,  18     . 


{Seal.) 


(Signature.) 
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XIX.— Injunction  to  fbovidx  against  Imminent  Danoxb 

PENDING  InQUIBT  BT  JuBT. 

{See  section  14a.) 

To  (name,  detcription  and  address). 

Whxbxab  the  inquiry  by  a  Jury  appointed  to  try  whether  my  order  issued 
on  the  day  of  ,  18      »  is  reasonable  and  proper  is 

still  pending,  and  it  baa  been  made  to  appear  to  me  that  the  nuisance  men- 
tioned in  the  said  order  is  attended  with  so  imminent  serious  danger  to  the 
public  as  to  render  necessary  immediate  measures  to  preyent  such  danger,  I 
do  hereby,  under  the  provisions  of  section  142  of  the  Code  of  Criminal  Pro- 
cedure, direct  and  enjoin  you  forthwith  to'  {state  plainly  what  is  required  to 
he  done  as  a  temporary  safe-guard),  pending  the  result  of  the  local  inquiry  by 
the  Jury. 

Given  under  my  hand  and  the  seal  of  the  Courts  this  day 

of  18    . 

{Seal.)  {Signature,) 

XX. — Magistbatb's  Obdxb  fbohibiting  thb  Rxpbtition,  xto.  or  a 

NUISANOX, 

(See  section  143.) 
To  {name,  description  and  address). 

Whibxas  it  has  been  made  to  appear  to  me  that,  etc.  {state  the  proper 
recital,  guided  by  Form  No.  XYI  or  Form  No.  XXI,  as  the  case  may  he)  ; 

I  do  hereby  strictly  order  and  enjoin  you  not  to  repeat  the  said  nuisance 
by  again  placing  or  causing  of  permitting  to  be  placed,  etc.  {<ss  the  case  may 
he). 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  {Signature.) 

XXI. — Maqi3tbate*s  Obdeb  to  fbxvent  Obstbuotion,  Riot,  etc. 

{See  section  144) 
To  {name,  description  and  address). 

Whbbbas  it  has  been  made  to  appear  to  me  that  you  are  in  possession  {or 
have  the  management)  of  {describe  clearly  the  property),  and  that,  in  digging 
a  drain  on  the  said  land,  you  are  about  to  throw  or  place  a  portion  of  the 
earth  and  stones  dug  up  upon  the  adjoining  public  road,  so  as  to  occasion  risk 
of  obstruction  to  persons  using  the  road ; 

or 

Whebeas  it  has  been  made  to  appear  to  me  that  you  and  a  number  of 
other  persons  {mention  the  class  qf  persons)  are  about  to  meet  and  proceed  in 
a  religious  procession  along  the  public  street,  etc.  {as  the  case  may  he),  and 
that  such  procession  is  likely  to  lead  to  a  riot  or  an  affiray ; 

or 
Whebeas,  etc.,  etc.  {as  the  case  may  be) ; 

I  do  hereby  order  you  not  to  place  or  permit  to  be  placed  any  of  the 
earth  or  stones  dug  from  your  land  in  any  part  of  the  said  road ; 

A  a  :& 
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I  <lf.  bttnbj  prohibit  the  prooaidou  paaring  along  the  Ntid  (treat,  anJ 
K'l]y  wuD  uid  anjoiii  joo  Dot  to  talia  any  put  In  mch  pmoMritm  (or,  at 
•  •'ii.tf  recHtd  mag  rr^iiirw). 
Given  MdfT  my  hand  and  thaiMl  of  (he  Court,  thiB  day 

,i8     . 
(SmI.)  {Sigmatwn.) 


XXII.— HiotBTBm'a  Okdci  dkxibiho  Pabtt  ■irnTLro  to  rktaih 

posuMiox  or  LiHD,  no.  w  Diapun. 

{Satwtirm  14S-) 

It  ^iijpraring  to  ms,  on  the  groonda  duly  reoorded,  that  a  diqwte,  likely 
hi  I  I  .  a  breach  of  the  peaoe,  eiiatad  between  {deieribt  iMtparliet  by  name 
'I  -'fiKt,  or  rttidntce  ohIj/  if  tit  ditpult  bt  bttioee*  bodim  of  nUafftn} 

r'.:ii|T  certain  {ttaie  eoneutij/  Ikt  rabjml  of  dupetc}  btnate  within  the 
. :  LH  nf  my  jmiediction,  all  the  raid  partiee  were  oalled  npon  to  gire  in 
1 1 .  : .  sutement  of  their  reepeetive  olainu  as  to  the  &ct  of  aetaal  poMamiai 
1 '  <  .1  i<]  {tht  iiiijttt  nf  rfifpe(<),  and  bwng  aatUfied  by  due  inquiry  had 
r  ' .  i  II,  vitbont  referenoe  to  (he  merit*  of  the  claim  of  either  of  the  taid 
M.ii'f  III  Uie  legal  right  of  ptaManon,  that  the  claim  of  actoal  poaeanon  by 
>  Ei>i<l  (noNM  or  name  or  detcri/jtion)  ii  tnie, 

I  ilo  dedda  and  declare  that  he  ii  l_or  they  are)  in  poaieaaion  of  the  Baid 
r  tiihjtct  ofditpule)  and  entitled  to  retain  mch  poHeemon  until  oosled  by 
e  uiiiirse  of  Ian,  and  do  rtiictly  forbid  any,  di>(nrbance  of  hii  (or  their) 
irteiuiiin  in  the  meantime. 

<ihen  inder  my  hand  and  the  »■!  of  the  Court,  thia  day 


Tax  Cab«  of  a  DlBFOt«  AS  TO 

{Set  leclioit  146.} 
Tij  \.hv  I'liliie-officer  in  chai^  of  the  Polioe-atation  at  [or,  To  (he 

roUectorof  ]. 

W  i^K.Bue  it  has  been  made  to  appear  to  me  that  a  diapnte  likely  to 
intliicL-  H  breach  of  the  peace  eiiBted  between  {ilneribt  lit  parixtt  eoneerned 
if/  aaiiif  ani  reiidence,  or  rendt»ct  on/y  if  ilte  dirpule  be  bftuKtn  bodie*  qf 
•■illayrs)  oonoeming  certain  (ilale  eoneitety  tke  tuhject  of  difputt)  ntuate 
within  the  limits  of  my  juriadiction,  and  the  aaid  partiea  were  thereupon 
duly  culled  npon  to  state  in  writing  their  respectiTC  claimi  as  to  the  fact  of 
actual  jiciaseaaion  of  the  laid  (the  nhjeet  of  diipuie),  and  whereas,  npon  due 
iuqiiiry  '"to  the  smd  claims,  I  have  decided  that  ndther  of  the  aaidpartiea 
nae  in  posMBsion  of  the  said  {the  nbject  qf  diipule)  [or  I  am  unable  (o 
eutinry  myself  as  (o  which  of  the  said  parties  was  in  posaession  as  aforesaid]  ; 

This  is  to  anthorise  and  require  yon  to  attach  the  said  {the  ntbjeet  qf  di*- 
jAilt)  by  tald&g  and  keeping  poBSeBsion  thereof,  and  to  hold  the  aame  under 
attachment  until  the  dee:-ee  or  order  of  a  competent  Court  determining  the 
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rights  of  the  partiei,  or  the  claiin  to  poeseMion,  shall  have  been  obtained ; 
and  to  retnm  this  warrant  with  an  endorsement  certifying  the  manner  of  its 
execution. 

Given  nnder  my  hand  and  the  seal  of  the  Court,  this  day 

«f  ,  i8     . 

{Seal.)  (Signature.) 


XXIV. — Ma6I8TBATX*8  OKDKB  FBOHIBITINO  THE  DOING   OF  ANYTHING 

ON  Land  ob  Watsb. 
{See  tectum  147.) 

A  DISPUTE  having  arisen  concerning  the  right  of  use  of  {state  concisely  the 
subject  of  dispute)  situate  within  the  limits  of  my  jurisdiction,  the  possession 
of  which  land  {or  water)  is  dauned  exclusively  by  {describe  the  person  or 
persons),  and  it  appearing  to  me,  on  due  inquiry  into  the  same,  that  the  said 
land  {or  water)  has  been  open  to  the  enjoyment  of  such  use  by  the  public  {or 
if  by  an  individual  or  a  cleus  of  persons,  describe  him  or  them),  and  {if  the 
use  can  be  enjoyed  throughout  the  year)  that  the  said  use  has  been  enjoyed 
within  three  months  of  the  institution  of  the  said  inquiry  {or  (f  the  use  is 
enjoyable  only  at  particular  seasons,  say  '  during  the  last  of  the  seasons  at 
which  the  same  is  capable  of  being  enjoyed  *) ; 

I  do  order  that  the  said  {the  claimant  or  the  claimants  of  possession),  or 
any  one  in  their  interest,  shall  not  take  {or  retain)  possession  of  the  said 
land  {or  water)  to  the  exclusion  of  the  enjoyment  of  the  right  of  use  aforesaid, 
until  he  {or  they)  shall  obtain  the  decree  or  order  of  a  competent  Court  ad- 
judging him  {or  them)  to  be  entitled  to  exclusive  possession. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  {Signature.) 


XXV.— Bond  and  Bail-bond  on  a  pbeliminabt  Inquiry 

BEFORE  A  POLICE-OFFIOEB. 

{See  section  169.) 

I,  {name),  of  ,  being  charged  with  the  offence  of  , 

and  after  inquiry  required  to  appear  before  the  Magistrate  of 

or 
and  after  inquiry  called  upon  to  enter  into  my  own  recognisance  to  appear 
when  required,  do  hereby  bind  myself  to  appear  at  ,  in  the 

Court  of  ,  on  the  day  of  next  {or  on 

such  day  as  I  may  hereafter  be  required  to  attend)  to  answer  further  to  the 
said  charge,  and,  in  case  of  my  making  default  herein,  I  bind  myself  to  forfeit 
to  Her  Majesty  the  Queen,  Empress  of  India,  the  sum  of  rupees 

Dated  this  day  of  ,  18    . 

{Signature.) 

I  hereby  declare  myself  {or  we  jointly  and  severally  declare  ourselves 
and  each  of  us)  surety  {or  sureties)  for  the  above-said  that  he 

shall  attend  at  ,  in  the  Court  of  ,  on  the  day  of 

next  {or  on  such  day  as  he  may  hereafter  be  required  to  attend),  further  to 
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answer  to  th*  cbtxg»  pending  *gKinft  bim,  >nd,  In  cue  of  hli  malcing  dabi 
lliprL'iii,  I  hereby  bind  ajielf  (or  w<  bereb;  bind  oDnelTce}  to  fcrMl  to  B 
Majf-ty  the  Queen,  EmpreM  of  Indik,  the  •urn  of  nipeei 
I'Hteil  tMi  dm;  of  ,  18    . 

(Sifnatmre.) 


XXVI. — BOHD  TO  PROMTUTI  OB   OITm  EtIDEHCI. 

(Sw  *«■(«.«  170.) 
napu),  of  (place),  do  herabj  Und  myaelf  to  attend  at  , 

>  '<iijrt  of  ,  >t  o'clock  on  the  d«y  of  next, 

!.<  n  (ud  there  to  proiecate  (or  to  proeecate  and  give  evideDoe,  or  to  give 
11  ■■!)  in  the  nutter  of  a  charge  of  agunit  one  A.  B.,  and,  in 

<i  uiikking  default  hemn,  1  bind  mjaelf  to  forfeit  to  Her  Majeetj  (be 
I.  EmprcM  of  India,  the  mm  ofmpeea 
i^ted  tliii  day  .  iS    . 

(,Sis»ature.) 

0  GOTIBimiNT 

A. 

{Sm  lection  iiS.) 

Tlie  Magietnte  af  hereby  givea  notioe  Ibat  be  bai  committed 

e  for  trial  at  the  next  SeniouB ;   and  the  Hagiitrate  hereby 

'trutti  the  OoTcnunent  Pleader  to  oondoct  the  prcaecution  of  the  i^d  caML 

Tlig  charge  againit  tbe  aocnied  is  th&t,  rto.  (^rfofe  the  offinet  at  in  iha 

IiBtodthii  day  of  .  i3    . 


XXVin.— Chabobs'. 

{See  teelionr  all,  »13,  113.) 
(I.)— Chabqes  wrrs  ohi  Hbad. 
I II I  I,  [Mams  and  office  of  Magiitrate,  etc.'],  hereby  charge  yon  [itaiiw  of 
acciim  •!.  pirion],  as  foIloWB  : — 

{li     That  you,  on  or  about  the  d>y  of  ,  at 

,  waged  «ar  aguuBt  Her  Majeaty  the  Queen,  Empreu  of  India, 

(!n    reul  Cods,     tutd    thereby    oommitted    an     offenoe    pmuBbable     luidra' 

ni<:iiwiii.  section  111   of  the  Indian  Penal  Code,  and   within  the  . 

cogniBanceof  the  Court  erf  Seeeion  [lohtn  the  eiarffe  it  framed  by  a  PretideHC}/ 

Maffiytrali.fiyr  Court  of  Seoion  nbititate  High  Court]. 

tr)  And  I  hereby  direct  that  you  be  tiied  by  the  laid  Court  on  the  Bud 

[Signature  and  teal  of  the  MagCtlrate.] 


'   In  the  body  of  the  Code  '  charge  '  ii  n>ed  aa  the  etatement  of  a  Bpecifii 
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ITo  be  MuhHitutedfor  (6) :— ] 

(a)  That  yon,  on  or  about  the  day  ,  at  , 

.  with  the  intention  of  inducing  the  Hon*ble  A.  B.,  Member 

*  °  '  ^*       of  the  Conncil  of  the  Governor  General  of  India,  to  refrain 


from  exercising  a  lawful  power  as  rach  Member,  assaulted  snch  Member,  and 
thereby  committed  an  offence  panishable  under  section  124  of  the  Indian 
Penal  Code,  and  within  the  cognisance  of  the  Court  of  Session  [or  High  Court]. 

(3)  That  you,  being  a  public  servant  in  the  Department, 

g  directly  accepted  from  [Hate  the  name^,  for  another  party 

[Hate  the  name'],  a  gratification,  other  Uian  legal  remunera- 
tion, as  a  motive  for  forbearing  to  do  an  official  act,  and  thereby  committed 
an  offence  punishable  under  section  161  of  the  Indian  Penal  Code,  and  within 
the  cognisance  of  the  Court  of  Session  [or  High  Court]. 

(4)  That  you,  on  or  about  the  day  of  ,  at 

On  sectiOD  x66  '  ^^  ^^  '^*****  ^  ^""^  "'  '*'  ^'"^  "^^  **] 

,  such  conduct  being  contrary  to  the 

provisions  of  Act  ,  section  ,  and  known  by  you  to  be 

prejudicial  to  ,  and  thereby  committed  an  offence 

punishable  under  section  166  of  the  Indian  Penal  Code,  and  within  the 

cognisance  of  the  Court  of  Session  [or  High  Court]. 

(5)  Tliat  you,  on  or  about  the  day  of  ,  at 
^^                                            ,  in  the  course  of  the  trial  of  , 

'^^       before  ,  stated  in  evidence  that 

'  ,*  which  statement  you  either  knew  or  believed 

to  be  false,  or  did  not  believe  to  be  true,  and  thereby  committed  an 
offence  punishable  under  section  193  of  the  Indian  Penal  Code,  and  within 
the  cognisance  of  the  Court  of  Session  [or  High  Court]. 

(6)  That  you,  on  or  about  the  day  of  ,  at 

,  committed  culpable  homicide  not  amounting 
on  $04.       ^  murder,  causing  the  death  of  ,  and  thereby 

committed  an.  offence  punishable  under  section  304  of  the  Indian  Penal  Code, 
and  within  the  cognisance  of  the  Court  of  Session  [or  High  Court]. 

(7)  That  you,  on  or  about  the  day  of  ,  at 
On  flAHi      06                                 »  abetted  the  commission  of  suicide  by  A.  B., 

a  person  in  a  state  of  intoxication,  and  thereby  committed 
an  offence  puni|hable  under  section  306  of  the  Indian  Penal  Code,  and  within 
the  cognisance  of  the  Court  of  Session  [or  High  Court]. 

(8)  That  you,  on  or  about  the  day  of  ,  at 
Q                                                 ,  voluntarily  caused  grevious  hurt  to 

,  and  thereby  committed  an  offence  punishable  under 
section  335  of  the  Indian  Penal  Code,  and  within  the  cognisance  of  the  Court 
of  Session  [or  High  Court]. 

(9)  That  you,  on  or  about  the  day  of  ,  at 
On  flection                                 *  robbed  [state  the  name']  and  thereby  committed 

an  offence  punishable  under  section  393  of  the  Indian  Penal 
Code,  and  within  the  cognisance  of  the  Court  of  Session  [or  High  Court]. 

(10)  That  you,  on  or  about  the  day  of  ,  at 

Q   ^^  ,  committed  dacoity,  an  offence  punishable 

under  section  395  of  the  Indian  Penal  Code,  aiid  within  the 
cognisance  of  the  Court  of  Session  [or  High  Court]. 
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[ /»  ccMM  tried  bp  Ma^istrateM,  tuUtituts  '  within  my  oo^niMnoe '  for 
*  within  the  oogniuaoe  of  the  Court  of  Seenon,*  and  in  (e)  omit '  by  the  laid 
Court.'] 

(IIO~CHABOI8  with  two  OB  MORI  HSAOS. 

(a)  I,  [name  and  office  of  Magietrate,  etc  J],  hereby  chaige  you  [name  of 
accueed  pereon"],  M  follows : — 

(b)  Firet.—thai  yoa,  on  or  about  the  day  of  , 

_  at  ,  knowing  a  ooin  to  be  oonnterfeit,  delivered 

On  aectioD  341.         .,  .  .,  ,  .    „ 

the  tame  to  another  penon,  by  name  A.  B.,  aa  genome, 

and  thereby  committed  an  offence  poniBhable  onder  section  241  of  the  Indian 

Penal  Code,  and  within  the  cognisance  of  the  Court  of  Session  [or  High 

Court]. 

Secondly. — ^That  you,  on  or  about  the  day  of  , 

at  ,    knowing  a  coin  to  be  counterfeit,  attempted  to  induce 

another  person,  by  name  A»  B.^  to  receive  it  as  genuine,  and  thereby  com- 
mitted an  offence  punishable  under  section  241  of  the  Indian  Penal  Code,  and 
within  the  cognisance  of  the  Court  of  Session  [or  High  Court]. 

(c)  And  I  hereby  direct  that  you  be  tried  by  the  said  Court  on  the  said 
charge. 

[Siif  nature  and  eeal  of  the  Mtiffietrate,'] 

[To  be  substituted  for  {b)  :—] 

(a)  First, — That  you,  on  or  about  the  day  of  , 

On  sectioni   303    *^  >  committed  murder  by  causing  the  death 

^"<l  304  of  ,  and  thereby  conmiitted  an  offence 

punishable  under  section  303  of  the  Indian  Penal  Code,  and  within  the 

cognisance  of  the  Court  of  Session  [or  High  Court]. 

Secondly. — ^That  you,  on  or  about  the  day  of  ,  at 

,  by  causing  the  death  of  ,  oonmiitted  culpable 

homicide  not  amounting  to  murder,  and  thereby  committed  an  offence  pun- 
ishable under  section  304  of  the  Indian  Penal  Code,  and  within  the  cognisance 
of  the  Court  of  Session  [or  High  Court]. 

(3)  First, — ^That  you,  on  or  about  the  day  of  ,  at 

On  aectiona  379  )  committed  theft,  and  thereby  committed  an 

and  383.  offence  punishable  under  section  379  of  the  Indian  Penal 

Code,  and  within  the  cognisance  of  the  Court  of  Session  [or  High  Court]. 

Secondly, — That  you,  on  or  about  the  day  of  , 

at  ,  committed  theft,  having  made  preparation  for  causing  death 

to  a  person  in  order  to  the  committing  of  such  theft,  and  thereby  committed 
an  offence  punishable  under  section  382  of  the  Indian  Penal  Code,  and  within 
the  cognisance  of  the  Court  of  Session  [or  High  Court]. 

Thirdly, — ^That  you,  on  or  about  the  day  of  , 

at  »  committed  theft,  having  made  preparation  for  causing  restraint 

to  a  person  in  order  to  the  effecting  of  your  escape  after  the  committing  of 
such  theft,  and  thereby  committed  an  offence  punishable  under  section  382  of 
the  Indian  Penal  Code,  and  within  the  cognisance  of  the  Court  of  Session  [or 
High  Court]. 

Fourthly. — That  you,  on  or  about  the  day  of  , 

at  ,  committed  theft,  having  made  preparation  for  causing  fear 

of  hurt  to  a  person  in  order  to  the  retaining  of  property  taken  by  such  theft, 
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and  thereby  oommitted  an  offence  punishAble  under  section  383  of  the  Indian 
Penal  Code,  and  within  the  cognisance  of  the  Court  of  Session  [or  High 
Court]. 

(4)  That  you,  on  or  about  the  day  of  ,  at 

Alternative  chaigea  >  ^  the  course  of  the  inquiry  into  before 

on  aection  1^3.  ^  gUted  in  evidence  that '  / 

and   that   you,   on   or   about  the  day   of  ,  at 

,  in  the  course  of  the  trial  of  ,  before  , 

stated  in  evidence  that  *  /  one  of  which  statements 

you  either  knew  or  believed  to  be  false,  or  did  not  believe  to  be  true,  and 
thereby  committed  an  offence  punishable  under  section  193  of  the  Indian 
Penal  Code,  and  within  the  cognisance  of  the  Court  of  Session  [or  High 
Court] ». 

[7i»  c<ues  tried  by  MagxMiraiet,  substitute  '  within  my  cognisance  *  for 
*  within  the  cognisance  of  the  Court  of  Session/  and  in  (c)  omit  *  by  the  said 
Court/] 

(in.)— Chaboe  fob  Theft  afteb  a  pbbviods  Conviction. 

I,  {name  and  office  of  Magistrate,  etc.),  hereby  charge  you  (name  of 
accused  person)  f  as  follows  : — 

That  you,  on  or  about  the  day  of  ,  at  , 

committed  theft,  and  thereby  oommitted  an  offence  punishable  under 
section  379  of  the  Indian  Penal  Code^  and  within  the  cognisance  of  the 

Court  of  Session  [or  {  Sj^sSST}  «*  ^^  «•**  ^^V  *«!• 

And  you  the  said  {name  of  accused)  stand  further  chai^d  that  yon, 
before  the  conmiitting  of  the  said  offence,  that  is  to  say,  on  the 
day  of  ,  had  been  convicted  by  the  {stale  Court  by  which 

conviction  was  ha^  at  of  an  offence  punishable  under  Chapter  XVII 

of  the  Indian  Penal  Code  with  imprisonment  for  a  term  of  three  years,  that  is 
to  say,  the  offence  of  house-breaking  by  night  {describe  the  offence  in  the  words 
used  in  the  section  under  which  the  offence  was  convicted),  which  conviction  is 
still  in  full  force  and  effect,  and  that  you  are  thereby  liable  to  enhanced 
punishment  under  section  75  of  the  Indian  Penal  Code^. 

And  I  hereby  direct  that  you  be  tried,  etc. 


XXIX. — Wabbant  OB  Commitment  on  a  Sentence  of  Impbisonmsnt  ob 

Fine  if  passed  by  a  Magistbate. 

{See  sections  245  and  258.) 

To  the  Superintendent  {<or  Keeper)  of  the  Jail  at 

Whebeas  on  the  day  of  >  18     >  {name  of  prisoner), 

the  (ist,  2nd,  3rd,  as  the  case  may  he)  prisoner  in  case  No.  of  the 

Calendar  for  18    ,  was  convicted  before  me  {name  and  official  designation)  of 
the  offence  of  {mention  the  offence  or  offences  concisely)  under  section  {or 

^  See    10   Cal.    937.      It    is    not  7  All.  44,  overruling  5  All.  17,  and 

necessary  in  India  to  allege  which  of  foUovdng  6  Suth.   Cr.  65 :   4  Mad. 

the  two  contradictory  statements  is  H.C.  51 ;  and  13  Ben.  324. 

false,   or  to  establish  the  falsity  of  '  See  another  form,  4  Mad.  H.  C, 

that  which  is  impeached  as  untrue,  Bulings,  xi. 
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■antioiu)  of  ibe  Indian  Panal  Code  (or  of  Act  ),  and  wm 

{llale  lie  pitnuimatl  fall;/  and  dittinellg) ; 

Tbia  U  to  kuthoriM  and  nqaira  jon.  the  wid  Saperintendnit  (or  Eeepar), 
to  Teoeive  the  laid  (prwoner'*  nsnc)  into  jour  cuitody  in  the  aaid  jail,  together 
with  thia  wamol,  and  there  earrj  the  aforaaud  aentanoe  into  exeoittioa 
aooording  to  law. 

Given  under  mj  hand  and  the  >»1  of  the  Court,  thii  daj  of 

,  :8    . 
(SkU.)  ^_  {Sigmatnn:) 

XXX.— Wabbiht  or  iKPBnaHMurT  on  Faildbb  to  uoovn  Axntos  bt 

DinBBBS. 

{See  mtitm  t  jo.'l 
To  the  Superintendent  (or  Keeper)  of  the  J&il  at 

Whebeas  {name  a»d  daeripli<m)  has  bronght  a^nit  (aaatc  and  rfMiTtf>- 
iitm  of  the  accuitd  perm*)  the  oomplunt  that  (mnation  it  conrietly),  and  the 
tame  hae  been  diimiued  aa  MtoIoiu  (_or  Texatioaa),  and  the  order  of  diaminal 
awu^  payment  bj  the  uid  (name  of  complainaitt)  of  the  nini  of  niptiea 
ai  amends ;  and  whereaa  the  laid  lom  hai  not  been  paid  and  cannot  be 
recovered  by  dietreat  of  the  moTeable  property  of  the  wld  (itaiH  ofanmplaiit- 
ant)  and  an  arder  haa  been  made  for  hia  iimple  impritonment  in  Jul  for  the 
period  of  ^3*,  unleaa  the  aforesaid  tnm  be  •oonar  pud  ; 

Hi}!  ii  to  anthoriie  and  reqnire  yon,  the  Soperintendent  (or  Keeper),  to 
receive  the  Raid  (name)  into  your  eaatody,  together  with  this  warrant,  and  him 
■afely  to  keep  in  the  said  jail  far  the  uid  period  (rf'(lem  of  iiiipruoiuiKM),iiib- 
ject  to  the  provisiona  of  aeetion  6g  of  tbe  Indian  Pen«l  Code,  nnlen  the  lud 
■am  be  sooner  paid,  and  on  the  receipt  thereof  forthwith  to  set  him  at  liberty ; 
returning  this  warrant  with  an  endorsement  certilTing  the  manner  of  its  eie- 

Given  ander  my  hand  and  the  sekl  of  the  Court,  this  dkj  of 

,  iS     . 
(Seol.)  iSignalmrt.) 

XXXI.— SDHNOHS  10  A  WITREM. 

{Btt  itctiaite  68  and  153.) 
To  of 

Whebeab  complaint  bas  been  made  before  me  th&t  of 

has  (or  is  suspected  to  have)  committed  the  offence  of  {tlaU  tht  offence 
concisely,  «ith  time  and  place),  and  it  appears  to  me  that  you  are  likely 
to  give  material  evidence  for  the  proeeoation  ; 

YoD  are  hereby  summoned  to  appear  before  this  Court  on  the 
day  of  nert  at  ten  o'clock  in  the  forenoon,  to  testify  what  you  know 

concerning  the  matter  of  the  said  complaint,  and  not  to  depart  thence  withoDt 
leave  of  tbe  Court ;  and  yon  are  hereby  warned  that  if  yon  shall  without  joat 
excuse  neglect  or  refuse  to  appear  on  the  said  date,  a  warrant  will  be  issued 
to  compel  your  attendance. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

,  18     . 
{Seal.)  (Signatare.) 
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XXXn. — Pbbceft   to   District   Maoistbatk  to   summon   Jubobs   and 

ASSBSSOBS. 
(JSee  section  326.) 

To  the  DiBtrict  Magistrate  of 

Whbbbas  a  Crimiiial  Session  is  appointed  to  be  held  in  the  Court-house 
at  on  the  day  of  next,  and  the  names  of  the 

perflons  herein  stated  haTO  been  duly  drawn  by  lot  from  among  those  named 
in  the  reyised  list  of  jurors  and  assessors  famished  to  this  Conrt ;  you  are 
hereby  required  to  summon  the  said  persons  to  attend  at  the  said  Court 
of  Session  at  10  A.M.  on  the  said  date,  and,  within  such  date,  to  certify  that 
you  have  done  so  in  pursuance  of  this  precept. 

{Here  enter  the  names  of  Jurors  and  Assessors.) 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

,  18     . 

(Seal,)  {Signature.) 


XXXIII. — Summons  to  Assbssob  ob  Jubob. 

{See  section  328.) 

To  {name)  of  {place.) 

Pubsuant  to  a  precept  directed  to  me  by  the  Court  of  Session  of 
requiring  your  attendance  as  an  Assessor  {or  a  Juror)  at  the  next  Criminal 
Session,  you  are  hereby  summoned  to  attend  at  the  said  Conrt  of  Session 
at  {place)  at  ten  o'clock  in  the  forenoon  on  the  day  of 

next. 

Given  under  my  hand  and  seal  of  office,  this  day  of 


18 


{Seal.)  {Signature,) 


XXXrV. — Wabbant  of  Commitment  undsb  Sbntbnce  op  Dbath. 

(See  section  374.) 

To  the  Superintendent  {or  Keeper)  of  the  Jail  at 

Whebbas  at  the  Session  held  before  me  on  the  day  of  , 

18     ,  {name  of  prisoner),  the  (ist,  2nd,  3rd,  as  the  ease  may  he)  prisoner 
in   case  No.  of   the    Calendar   at  the  said  Session,   was  duly 

convicted  of  the  offence  of  culpable  homicide  amounting  to  murder  under 
section  of  the  Indian  Penal  Code,  and  sentenoed  to  suffer  death,  subject 

to  the  confirmation  of  the  said  sentence  by  the  Court  of  ; 

This  is  to  authorise  and  require  you,  the  said  Superintendent  {or  Keeper), 
to  receive  the  said  {prisoner's  name)  into  your  custody  in  the  said  jail, 
together  with  this  warrant,  and  him  there  safely  to  keep  until  you  shall 
receive  the  further  warrant  or  order  of  this  Court,  carrying  into  effect  the 
order  of  the  said  Court. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

,  18     . 

{Seal.)  {Signature.) 
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XXXV.— Wamjutt  or  ExBcutioir  a 


1  aumno  or  Duth. 


To  the  SopcrinWiident  (,or  Eeeper)  of  the  Jail  at 

WmUAB  (naaa  of  prito»»r),  the  (lit,  ind,  3rd,  at  Ilia  eate  may  i«) 
pruoner  in  omb  No.        of  the  Calendar  at  the  Seadmi  held  before  me  on  the 
daj  of  >  iS     ,  haa  been  bj  a  warrant  of  thii  Court,  dated 

the  day  of  ,  sonuniUed  to  your  oottodj  Quder  teDtetKie 

□f  death,  and  whereaa  the  order  of  the  Conrt  of  oonfimuDg 

the  Buid  wntenoe  hu  been  reoe!v«l  by  this  CcFort ; 

Thii  ii  to  aathoriie  and  require  70a  tha  a^d  Saperintendent  (or  Ke^ter) 
ti>  carry  Uie  (aid  «entence  Into  execution  by  caueing  (he  aaid 
to  be  hanged  bj  the  neck  until  he  be  d«il,at  {timt  and  place  of  tr»emtio»\  and 
to  returo  thii  watrmnt  to  the  Court  with  an  endotaement  oerti^dng  that  the 
Beutence  haa  been  eieooted. 

GiTea  under  my  hand  and  the  isal  of  the  Court,  tbia  day  of 


,  18 


{Sigiiaiure.) 


XXXVI. — Wabbaht  aftih  a  Coiwcitatioh  of  a  Sentehci 
[See  ttetiont  381  and  38a.) 
To  tht  Siperintendent  (or  Keeper)  of  the  Jul  at 

WHBtlus  at  a  Seauon  held  on  the  day  of  .  '8     , 

(name  qf  priioiier'),  the  (let,  md,  Jrd,  ai  tie  cote  may  i«)  prisoner  in  caw 
No.  of  the  Calendar  at  the  laid  Seuion.  waa  convicted  of  the  offence  of 

,  pnniihable  under  section  of  the  Indian  Penal  Coda,  and 

sentenoeil  to  ,  and  waa  thsrenpon  committed  to  your  auitody ;  and 

whereaa  by  the  order  of  the  Court  of  (a  duplicate  of 

which  ia  hereunto  annexed)  the  puniahment  adjudged  by  the  uid  sentence 
has  been  commuted  to  the  panishment  of  transportation  for  life  {or.  Of  tkv 
cuae  mas  *») ! 

This  is  to  aathcrise  and  require  you  the  said  Superintendent  (i>r  Keeper), 
safely  to  keep  the  Bud  {priioiter't  name)  in  yonr  costody  in  the  swd  jail,  as 
by  taw  is  required,  until  he  shall  be  delivered  over  by  you  to  the  proper 
authority  and  custody  for  the  purpose  of  his  undecgidng  the  puniduneot 
of  traneportatioo  nnder  the  sud  order, 


if  the  mitigated  eatteitee  it  one  of  imprwouBKiti,  tay,  after  the  vordi  '  custody 
in  the  said  jail,'  'and  there  to  carry  into  eiecution  the  punishment  of 
imprisonment  under  he  (aid  order  acctnding  to  law.' 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 


(fiwi.) 


{Signat 


') 
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XXXVII.— Wabrakt  to  lsvt  a  Fine  bt  Distbiss  and  Sale. 

{See  tectum  386.) 

To  {name  and  designation  of  the  police-officer  or  other  pereon,  or  persons, 
leho  is  or  are  to  execute  the  warrant). 

Whebeas  {name  and  description  of  the  offender)  wm  on  tlie  day 

of  » 18    ,  oonvicted  before  me  of  the  offence  of  {mention  the  offence 

concisely)  and  lentenoed  to  pay  a  fine  of  rupeea  ,  and  whereas  the  said 

{name),  although  required  to  pay  the  said  fine,  has  not  paid  the  same  or  any 
part  thereof; 

This  is  to  authorise  and  require  yon  to  make  distress  by  seisore  of  any 
moveable  property  belonging  to  the  said  {name)  which  may  be  found  within  the 
XHstrict  of  ;  and,  if  within  {state  the  number  of  days  or  hours  allowed) 

next  after  such  distress  the  said  sum  shall  not  be  paid  {or  forthwith),  to  sell 
the  moveable  property  distrained,  or  so  much  thereof  as  shall  be  sufiident  to 
satisfy  the  said  fine ;  returning  this  warrant,  with  an  endorsement  certifying 
what  you  have  done  under  it,  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

,  18     . 

{Seal,)  {Signature,) 

XXXVIII.— Waebant  or  Gommiticent  in  cebtain  Cases  or  Contempt 

WHEN  A  Fine  is  imposed. 

{See  section  480.) 

To  the  Superintendent  {or  Keeper)  of  the  Jail  at 

Whebeas  at  a  Court  holden  before  me  on  this  day  {name  and  description 
of  the  offender)  in  the  presence  (or  view)  of  the  Court  committed  wilful  con- 
tempt ; 

And  whereas  for  such  contempt  the  said  {name  of  offender)  has  been 
adjudged  by  the  Court  to  pay  a  fine  of  rupees  ,  or  in  default  to 

suffer  simple  imprisonment  for  the  space  of  {state  the  number  of  months  or 
days) ; 

This  is  to  authorise  and  require  you,  the  Superintendent  {or  Keeper) 
of  the  said  jail,  to  receive  the  said  {name  of  offender)  into  your  custody, 
together  with  this  warrant,  and  him  safely  to  keep  in  the  said  jail  for  the  said 
period  of  {term  of  imprisonment),  unless  the  said  fine  be  sooner  paid ;  and,  on 
the  receipt  thereof,  forthvdth  to  set  him  at  liberty,  returning  this  warrant  with 
an  endorsement  certifying  the  manner  of  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

,  18     . 
{Seal.)  {Signature,) 

XXXIX. — Maoistbate's  ob  Judge's  Wabbant  or  Commitment  or  Witness 

BEFUSINO  TO  AN8WEB. 

{See  section  485.) 
To  {name  and  designation  of  officer  of  Court), 

Whebeas  {name  and  description),  being  summoned  {or  brought  before 
this  Court)  as  a  witness  and  this  day  required  to  give  evidence  on  an  inquiry 
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Into  an  alleged  offence,  refuted  to  answer  a  oertain  qneetion  {or  certain 
qaeetiona)  put  to  him  touching  the  laid  alleged  offence,  and  duly  recorded, 
without  alleging  any  juet  excuse  for  such  refdial,  and  for  hi*  contempt  haa 
been  adjudged  detention  in  custody  for  {term  qfdeteiUum  adjudged) ; 

This  is  to  authorise  and  require  you  to  take  the  said  {mame)  into  custody, 
and  him  safoly  keep  in  your  custody  for  the  space  of  days, 

unless  in  the  meantime  he  shall  consent  to  be  examined  and  to  answer  the 
questions  asked  of  him,  and  on  the  last  of  the  said  days,  or  forthwith  on  such 
consent  being  known,  to  bring  him  before  this  Court  to  be  dealt  with 
according  to  law ;  returning  this  warrant  with  an  endorsement  certifying  the 
manner  of  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

,  i8    . 
{Seal,)  {Signaiure.) 


"XT. — Wasbant  or  Imfbibonmknt  ok  Failubi  to  pat  Mawtkhaitcb. 

{See  teetion  488.) 

To  the  Superintendent  {or  Keeper)  of  the  Jail  at 

Whxrsas  {ftame,  deeoription  and  address)  has  been  proved  before  me  to 
be  possessed  of  sufficient  means  to  maintain  his  wife  {name)  [or  his  child 
{name),  who  is  by  reason  of  {state  the  reason)  unable  to  maintain  herself  {or 
himself)]  and  to  have  neglected  {or  refused)  to  do  so,  and  an  order  has  been  duly 
made  requiring  the  said  (name)  to  allow  to  his  said  wife  {or  child)  for  mainten- 
ance the  monthly  sum  of  rupees  ;  and  whereas  it  has  been  further 
proved  that  the  said  {name)  in  wilful  disregard  of  the  said  order  has  foiled  to 
pay  rupees  ,  being  the  amount  of  the  allowance  for  the  month  {or 
months)  of  :  And  thereupon  an  order  was  made  adjudging  him 
to  undergo  simple  (or  rigorous)  imprisonment  in  the  said  jail  for  the  period  of 

» 

This  is  to  authorise  and  require  you,  the  said  Superintendent  {or  Keeper), 
to  receive  the  said  (name)  into  your  custody  in  the  said  jail,  together  with  this 
warrant,  and  there  carry  the  said  order  into  execution  according  to  law; 
returning  this  warrant  with  an  endorsement  certifying  the  manner  of  its 
execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

,  18    . 

{Seal.)  {Signature,) 


XLI. — Wabbant  to  enfobcb  the  Payment  of  Maintenancb  bt  Distbess 

AKD  Sale. 

{See  section  488.) 

To  {name  and  designation  of  the  police-officer  or  other  person  to  execute  the 
warrant), 

Whebeas  an  order  has  been  duly  made  requiring  {name)  to  allow  to  his 
said  wife  {or  child)  for  maintenance  the  monthly  sum  of  rupees  , 

and  whereas  the  said  {name)  in  wilful  disregard  of  the  said  order  has  foiled 
to  pay  rupees  ,  being  the  amount  of  the  allowance  for  the  month  {or 

months)  of  ; 
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This  k  to  authorise  and  require  yoa  to  make  diftren  hj  seizure  of  any 
moveable  property  belonging  to  the  aaid  {name)  which  may  be  found  within 
the  district  of  ,  and  if  within  {state  the  number  of  day 9  or  houre 

allowed)  next  after  such  distress  the  said  sum  shall  not  be  paid  (or  forthwith), 
to  sell  the  moveable  property  distrained,  or  so  much  thereof-  as  shall  be 
sufficient  to  satisfy  the  said  sum ;  returning  this  warrant  with  an  endorsement 
certifying  what  you  have  done  under  it,  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

,18     .    . 

{Seal.)  (Signature.) 


XLII. — Bond  and  Bail-bond  on  a  p&sliminabt  Inqui&t  befo&e  a 

Maoibt&ate. 

{See  aeetione  496  and  499.) 

I,  {iiame\  of  {plaee\  being  brought  before  the  Magistrate  of  (as  the  ease 
may  he)  charged  with  the  offence  of  ,  and  required  to  give  security  for 

my  attendance  in  his  Court  and  at  the  Court  of  Session,  if  required,  do  bind 
myself  to  attend  at  the  Court  of  the  said  Magistrate  on  every  day  of  the  pre- 
liminary inquiry  into  the  said  charge,  and  should  the  case  be  sent  for  trial  by 
the  Court  of  Session,  to  be,  and  appear,  before  the  said  Court  when  called 
upon  to  answer  the  charge  against  me ;  and,  in  case  of  my  making  default 
herein,  I  bind  myself  to  forfeit  to  Her  Majesty  the  Queen,  Empress  of  India, 
the  sum  of  rupees 

Dated  this  day  of  ,  18     . 

{Siy  nature.) 

I  hereby  declare  myself  {or  We  jointly  and  severally  declare  ourselves 
and  each  of  us)  surety  {or  sureties)  for  the  said  {name)  that  he  shall  attend 
at  the  Court  of  on  every  day  of  the  preliminary  inquiry  into  the 

offence  charged  against  him,  and,  should  the  case  be  sent  for  trial  by  the 
Court  of  Session,  that  he  shall  be,  and  appear,  before  the  said  Court  to 
answer  the  charge  against  him,  and  in  case  of  his  making  default  therein,  I 
bind  myself  {or  we  bind  ourselves)  to  forfeit  to  Her  Majesty  the  Queen, 
Empress  of  India,  the  sum  of  rupees 

Dated  this  day  of  ,  18     . 

(Signature.) 


XLIII. — Wabbant  to  dischabgb  a  Pebson  impbisonbd  on  Failube 

TO   GIVE  SeOUBITY. 

{See  section  500.) 

To  the  Superintendent  {or  Keeper)  of  the  Jail  at 

{or  other  officer  in  whose  custody  the  person  is), 

Whebeas  {name  and  description  of  prisoner)  was  committed  to  your 
custody  under  warrant  of  this  Court,  dated  the  day  of  , 

and  has  since  with  his  surety  {or  sureties)  duly  executed  a  bond  under  section 
499  of  the  Code  of  Criminal  Procedure ; 
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This  it  to  authorise  and  require  yoa  feiiliwith  to  dieoberge  tlie  eeid  (•ame) 
from  your  onBtody,  nnleee  he  ie  liable  to  be  detained  for  MMne  other  matter. 

GiTen  under  my  hand  and  the  teal  of  the  Court,  thie  day 

of  ,  18    . 

(Seal.)  {Sisnaimre,) 


XLIV.— Wabbaht  or  ATTACHmiiT  to  bhvoiioi  a  Bond. 

{See  section  514.) 

To  the  police-officer  in  charge  of  the  police  station  at 

Wbebias  {name,  deteription  and  addreee  of  person)  hat  fioled  to  appear 
on  {mention  the  oeccuion)  pursuant  to  his  recognisance,  and  has  by  such 
default  forfeited  to  Her  Majesty  the  Queen,  Empress  of  India,  the  sum  of 
rupees  {the  penalty  in  the  bond)  ;  and  whereas  the  said  {name  of  perton)  has, 
on  due  notice  to  him,  failed  to  pay  the  said  sum  or  show  any  sufficient  cause 
why  payment  should  not  be  enforced  against  him ; 

Tiiis  is  authorise  and  require  you  to  attach  any  moveable  property  of  the 
said  {name)  that  you  may  find  within  the  district  of  ,  by  seisure 

and  detention,  and,  if  the  said  amount  be  not  paid  within  three  days,  to  sell 
the  property  so  attached  or  so  much  of  it  as  may  be  sufficient  to  realise  the 
amount  aforesaid,  and  to  make  return  of  what  you  have  done  under  this 
warrant  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  (Siifnaiure.) 

XLV. — NoncK  TO  Surety  on  Brxach  or  a  Bokd. 

{See  section  514.) 
To  of 

Whebxas  on  the  day  of  ,  18    ,  you  became 

surety  for  {name)  of  {place)  that  he  should  appear  before  this  Court  on  the 

day  of  ,  and  bound  yourself  in  default 

thereof  to  forfeit  the  sum  of  rupees  to  Her  Majesty  the  Queen, 

Empress  of  India  ;  and  whereas  the  said  {name)  has  failed  to  appear  before 
this  Court,  and  by  reason  of  such  default  you  have  forfeited  the  aforesaid  sum 
of  rupees  ; 

You  are  hereby  required  to  pay  the  said  penalty  or  show  cause,  within 
days  from  this  date,  why  payment  of  the  said  sum  should  not 
be  enforced  against  you. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal)  {Signature.) 

XLVI. — Notice  to  Subety  of  Fobfeitube  of  Bond  fob  Good  Behatioub. 

{See  section  514.) 

To  of 

Whebeas  on  the  day  of  ,  18      ,  you  became  surety 

by  a  bond  for  {name)  of  {place)  that  he  would  be  of  good  behaviour  for  the 
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period  of  ,  and  boaad  joonelf  in  default  thereof  to  forfeit  the 

Bnm  of  mpeet  to  Her  Majesty  the  Qneen,  Empress  of  India ; 

and  whereas  the  said  (name)  has  been  convicted  of  the  offence  of  (mention  the 
thence  concisely)  committed  since  you  became  snch  snretj,  whereby  your 
security-bond  has  become  forfeited ; 

Ton  are  hereby  required  to  pay  the  said  penalty  of  rupees  , 

or  to  show  cause  within  days  why  it  should  not  be  paid. 

Given  under  my  hand  and  the  seal  of  the  Co^ti,  this  day 

of  ,  18     . 

(Seal.)  (Signature,) 


XLVII. — ^Wabbant  or  Attachiixnt  aoaikst  a  Subbtt. 

(See  eeetion  514.) 
To 

Whebbas  (name,  deeeription  and  address)  has  bound  himself  as  surety 
i  for  the  appearance  of  (mention  the  condition  of  the  bond),  and  the  said  {name) 

has  made  default,  and  thereby  forfeited  to  Her  Majesty  the  Queen,  Empress 
'  of  India,  the  sum  of  rupees  (the  penalty  in  the  bond) ; 

This  is  to  authorise  and  require  you  to  attach  any  moveable  property 
of  the  said  (name)  which  you  may  find  within  the  District  of  ,  by 

seizure  and  detention ;  and,  if  the  said  amount  be  not  paid  within  three  days, 
to  sell  the  property  so  attached,  or  so  much  of  it  as  may  be  sufBcient  to  realise 
the  amount  aforesaid,  and  make  return  of  what  you  have  done  under  this 
warrant  immediately  upon  its  execution. 

I  Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

(Seal.)  (Signature,) 


XLVIII. — Wabbant  or  CoMMiriiBNT  or  thb  Subxtt  or  an  Accused 

PXBSON  ADMITTED  TO  BaIL. 

(See  section  514.) 

To  the  Superintendent  (or  Keeper)  of  the  Civil  Jail  at 

Whbbbas  (name  and  description  of  surety)  has  bound  himself  as  a 
surety  for  the  appearance  of  (state  the  condition  of  the  hond)^ 

and  the  said  (name)  has  therein  made  default  whereby  the  penalty  mentioned 
in  the  said  bond  has  been  forfeited  to  Her  Majesty  the  Queen,  Empress  of 
India ;  and  whereas  the  said  (name  of  surety)  has,  on  due  notice  to  him, 
failed  to  pay  the  said  sum  or  show  any  sufficient  cause  why  payment  should 
not  be  enforced  against  him,  and  the  same  cannot  be  recovered  by  attachment 
and  sale  of  moveable  property  of  his,  and  an  order  has  been  made  for  his 
imprisonment  in  the  Civil  Jail  for  (specify  the  period) ; 

This  is  to  authorise  and  require  you,  the  said  Superintendent  (or  Keeper), 
to  receive  the  said  (name)  into  your  custody  with  this  warrant  and  him  safely 
to  keep  in  the  said  Jail  for  the  said  (term  of  imprisonment),  and  to  return 
this  warrant  with  an  endorsement  certifying  the  manner  of  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

(SeaL)  (Signature.) 

VOL.  II.  B  b 


f 
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XLIX.— Nonci  TO  tbi  Pbikcipal  or  Fobfkitubi  or  a  Bovd  to  keep 

TBI  PbaCB. 

{F00  9eeHom  514.) 

To  {nams,  deteription  and  addreu), 

Whxrxas  on  the  daj  of  ,  18      ,  yon  entered 

into  a  bond  not  to  commit,  etc  {a»  in  the  bond^,  and  proof  of  the  forfettnre 
of  the  same  has  been  given  before  me  and  duly  recorded ; 

You  are  hereby  called  apon  to  pay  the  said  penalty  of  nipeee  , 

or  to  show  came  before  me  within  dayi  why  payment  of  the 

•ame  ihoQld  not  be  enforced  against  yon. 

Dated  this  day  of  ,18 

{8mI.)  {SigfuUure,) 


L.~WaBBANT  to  ATTACH  THB  PBOPBBTT  OP  TBI   PBUfaPAL  ON  BBBACH 

OP  A  Bond  to  kbkp  tbb  Pbacn. 
{See  eeetion  514.) 

To  (name  and  dtiignation  of  police-officer)  at  the  poUce>8tation  of 

Wbsbiab  {name  and  description)  did  on  the  day 

of  y  1 8    ,  enter  into  a  bond  for  the  sam  of  nipees  , 

binding  himself  not  to  commit  a  breach  of  the  peace,  etc.  {as  in  the  bond\ 
and  proof  of  the  forfeiture  of  the  said  bond  has  been  given  before  me  and 
duly  recorded ;  and  whereas  notice  has  been  given  to  the  said  {name)  calling 
upon  him  to  show  cause  why  the  said  sum  should  not  be  paid,  and  he  has 
failed  to  do  so  or  to  pay  the  said  sum ; 

This  is  to  authorise  and  require  you  to  attach  by  seizure  moveable  pro- 
perty belonging  to  the  said  {name)  to  the  value  of  rupees 
which  you  may  find  within  the  District  of  ,  and,  if  the  said  sum 

be  not  paid  within  ,  to  sell  the  property  so  attached,  or  so 

much  of  it  as  may  be  sufficient  to  realise  the  same ;  and  to  make  return  of 
what  you  have  done  under  this  warrant  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  {Signature.) 


LI.— Wabbant  op  Impbisonment  on  Bbeach  op  a  Bond  to  keep  the 

Peace. 

{See  section  514.) 

To  the  Superintendent  {or  Keeper)  of  the  Civil  Jail  at 

Whebeas  proof  has  been  given  before  me  and  duly  recorded  that  {name 
and  description)  has  committed  a  breach  of  the  bond  entered  into  by  him  to 
keep  the  peace,  whereby  he  has  forfeited  to  Her  Majesty  the  Queen,  Empress 
of  India,  the  sum  of  rupees  ;  and  whereas  the  said  {name)  has 

failed  to  pay  the  said  sum  or  to  show  cause  why  the  said  sum  should  not  be 
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paid,  although  duly  called  upon  to  do  to,  and  payment  therefore  cannot  be 
enforced  by  attachment  of  his  moveable  property,  and  an  order  has  been  made 
for  the  imprisonment  of  the  said  (name)  in  the  Civil  Jail  for  the  period  of 
{term  of  impri&onment) ; 

This  is  to  authorise  and  require  you,  the  said  Superintendent  (or  Keeper) 
of  the  said  Civil  Jail,  to  receive  the  said  (name)  into  your  custody,  together 
with  this  warrant,  and  him  safely  to  keep  in  the  said  Jail  for  the  said  period 
of  {term  of  imprisonment) ;  and  to  return  this  warrant  with  an  endorsement 
certifying  the  manner  of  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  {Signature.) 


IjII. — Warbabt  of  Attachment  and  Sale  ok  Fobfeitdbs  of  Bond 

FOB  Good  Behavioub. 

{See  section  514.) 

To  the  police-officer  in  charge  of  the  police-station  at 

Whebeas  {name,  description  and  address)  did  on  the  day 

of  y  18     ,  give  security  by  bond  in  the  sum  of  rupees 

for  the  good  behaviour  of  {name  etc,  of  the  principal),  and  proof  has  been 
given  before  me  and  duly  recorded  of  the  commission  by  the  said  (name)  of 
the  offence  of  ,  whereby  the  said  bond  has  been  forfeited ;  and 

whereas  notice  has  been  given  to  the  said  {name)  calling  upon  him  to  show 
cause  why  the  said  sum  should  not  be  paid,  and  he  has  failed  to  do  so  or  to 
pay  the  said  sum ; 

This  is  to  authorise  and  require  you  to  attach  by  seizure  moveable  pro- 
perty belonging  to  the  said  {name)  to  the  value  of  rupees  which 
you  may  find  within  the  District  of  ,  and,  if  the  said  sum  be  not 
paid  within  ,  to  sell  the  property  so  attached,  or  so  much  of  it 
as  may  be  sufficient  to  realise  the  same^  and  to  make  return  of  what  you  have 
done  under  this  warrant  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18     . 

{Seal.)  {Signature,) 


LIII.— Wabrakt  of  Impbisonment  on  Fobfeitube  of  Bond  fob  Good 

Behavioub. 

{See  section  514.) 
To  the  Superintendent  {or  Keeper)  of  the  Civil  Jail  at 

Whebeas  {name,  description  and  address)  did  on  the  day 

of  18    >  &^^  security  by  bond  in  the  sum  of  rupees 

for  the  good  behaviour  of  {name  etc.  of  the  principal)  and  proof  of  the  breach 
of  the  said  bond  has  been  given  before  me  and  duly  recorded,  whereby  the 
said  {name)  has  forfeited  to  Her  Majesty  the  Queen,  Empress  of  India,  the 
sum  of  rupees  ;  and  whereas  he  has  fitiled  to  pay  the  said  sum 

or  to  show  cause  why  the  said  sum  should  not  be  paid,  although  duly  called 
upon  to  do  so,  and  payment  thereof  cannot  be  enforced  by  attachment  of  his 
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moveable  property,  and  an  order  has  been  made  for  the  impriflonment  of  the 
laid  {name)  in  the  Civil  Jail  for  the  period  of  {term  of  impri$(mment) ; 

This  is  to  authorise  and  require  jou,  the  said  Superintendent  ^or  Keeper), 
to  receive  the  said  {name)  into  jour  custody,  together  with  this  warrant,  and 
him  safely  to  keep  in  the  said  Jail  for  the  said  period  of  {term  of  mpriton- 
ment) ;  returning  this  warrant  with  an  endorsement  certifjring  the  manner  of 
its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  ,  18    . 

{Seal.)  {Siynaiitre,) 


APPENDIX   A. 

(Supra,  p.  59,  note  2.) 

Places  outside  Bbitish  Ikdia  in  which  the  Code 

IS  nr  FORCE. 

The  Code  of  CrimiDal  Prooedure  is  in  force  (in  some  cases  with 
certain  modifications)  in — 

1.  The  Haidaribdd  Assigned  Districts  (J.  M.  Macpherson's  Lista  of 
British  Enactments  in  force  in  Nalivi  States^  Calcutta,  1885,  p.  34); 

The  Civil  and  Military  Station  of  Bangalore  (ibid.  p.  85) ; 

The  Salt  sources  in  the  Rijputina  Agency  (ibid.  pp.  103,  106, 
108,  109,  no). 

The  lUjputdna  Parganas  under  British  administration  (Todgarh, 
Dewair,  Saroth,  Chang  and  Kot-karana),  (ibid.  p.  112):  as  to  other 
Native  States  in  the  Rdjputdna  Agency,  see  ibid.  p.  444 ; 

The  District  of  Quetta  (ibid.  pp.  114,  115); 

The  Bombay  States  of  Akalkot,  J4th,  Miraj  (Senior),  Miraj 
(Junior),  and  Ramdurg;  (ibid.  pp.  33a,  337,  339). 

2.  The   cantonments  of  Quetta,  Mittri,    Sikandaribdd,  Dfsah,  Canion- 
Mau,  N^od,  Naogion,  Nfmach,  Satn4,  Abu,  Deoli,  and,  probably,  ™«»t8. 
others  (ibfd.  pp.  130,  131,   132,  149,   193,   200,  211,  223,  229, 

249,  254,  262). 

3.  The  lands  occupied  by  the  following  railways  constructed  in  or  Railways, 
passing  through  Native  States:  G.  I.  Peninsular  (Kurundti)ar\ 
N^lgpur  and  Chhattlsgarh  {Khairagarh  and  Nundgaon)^  lUjputAna- 
Malwa,  Bhaunagar-Qondal,  Bombay,  Baroda  and  Central  India, 
Madras  Railway  {Mysore),  Sindhia  {Dholpur,  Gwdlidr),  Bhopdl, 
Sind-Pishln  (ibid.  pp.  271,  273,  279,  280,  281,  285,  287,  291, 

294,  295,  300,  302,  314,  318,  319,  325,  328,  329). 

4.  In  Mysore  the  Code  of  1872  and  its  amending  Acts  were  in  Mysore, 
force   when    the    present    Mah4r4j4  was    placed    in    possession. 
Whether  he  has  passed  a  regulation  applying  the  Code  of  1882  I 

have  not  been  able  to  ascertain. 

5.  As  to  Kashmir,  the  British  officer  for  the  time  being  on  duty  Kashmir. 
has  the  powers  of  a  magistrate  of  the  first  class  as  described 

in  section  20  of  the  Code  of  1872^  for  the  trial  of  offences 
committed  by  European  British  subjects,  or  by  Native  British 
subjects  being  servants  of  European  British  subjects : 

Provided  that  in  the  case,  of  any  offender  being  a  European 
British  subject,  he  has  only  power  to  pass  a  sentence  of  imprison- 
ment for  a  term  not  exceeding  three  months,  or  fine  not  exceeding 

*  i.e.  sees.  32,  33  of  Act  X  of  1883, 
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APPENDIX  C. 

(Supra,  p.  162.) 

NUHBER  OF  JXTBT. 

Ab  to  this  matter,  six  of  the  Local  GovernmentB  have  issued 
notifications  to  the  following  effect : — 
jjQ^cT  ^^  ^^®  Lower  Proyinces  {Calcutta  Gazette,  2 2d  Jan.  1873,  Parti, 

Proyino«e.  p.  152) :  In  triab  by  jury  before  a  Court  of  Session,  in  which  an 
European  (not  being  an  European  British  subject)  or  an  American 
is  the  accused  person,  or  one  of  the  accused  persons,  the  jury 
shall  consist  of  five  persons  in  the  districts  named  in  the  subjoined 
list  A,  and  of  three  persons  in  the  districts  named  in  list  B : — 

List  A«  Bardw4n,  Midnapur,  Hugli,  Howrah,  Twenty-four 
Parganas,  Murshid^b^,  Dacca,  Patna,  Sh^^b^d,  Tirhut,  Siran 
and  Champirean,  Monghyr,  Bhdgulpur,  Cuttack. 

List  B.  BAnkurd,  Birbhum,  Nadiy&,  Jessor,  Dinijpur,  M^dah, 
R&jshahi,  Bangpur,  Bogr^,  Pabna,  Darjfling,  Jalpaiguri,  FarCdpur, 
Bakarganj,  Maimansinh,  Sylhet,  Cachar,  Chittagong,  Noakh^, 
Tipperah,  Gaya,  Purneah,  Santil  Parganas,  Puri,  Balasor,  Haz4- 
rfbdgh,  Lohardagga,  Singbhdm,  M«^bhtim,  Go^pari^  Kdmrup, 
Darrang,  Naugong,  Sfbs^igar,  Lakhimpur. 

Ibid.  (Calcutta  Gazette,  June  11,  1873,  Part  I,  p.  741)  :  In  trials 
before  the  Court  of  Session  in  which  the  accused  person  in  not  a 
European  or  American,  the  jury  shall  consist  of  five  persons  in 
all  districts  in  which  the  system  of  trial  by  jury  had  been,  or  may 
hereafter  be,  extended. 
Madras.  ^  Madras  {Fort  St.  George  Gazette  Extraordinary,  2 1  st  December, 

1872,  p.  2):  In  trials  by  jury  before  Sessions  Courts  the  jury 
shall  consist  of  five  jurors.  To  the  same  effect  is  para.  1 2  of  the 
notification  of  ist  Jan.  1873  in  the  Fort  St,  George  Gazette,  25th 
March,  1873,  p.  598,  and  see  the  notification  No.  92,  ibid.,  20th 
March,  1883,  Part  I,  p.  150. 
Bombay.  ^  Bombay  {Bombay  Government  Gazette,  13th  Feb.,  1873,  p. 
129):  In  all  trials  by  jury  before  the  Vxmi.  Court  of  Session  of 
offences  under  chaps.  VIII,  IX,  XII,  XVI,  XVII,  XVIU  of  the 
Indian  Penal  Code,  the  jury  shall  consist  of  five  persons.  Through- 
out the  Bombay  Presidency  five  is  the  number  of  the  jury  in 
trials  before  the  Court  of  Session  in  which  a  European,  not  being 
a  European  British  subject,  or  an  American,  is  the  accused  person 
or  one  of  the  accused  persons. 
jq-  Y^  In  the  North- Western  Provinces  {N.-W.  Provinces  Gazette,  1873, 

Provinces,  p.  1042):    The  jury  in  trials  by  jury  before  the  Court  of  Session 
shall  consist  of  seven  persons  in  the  districts  of  the  N.W.  Provinces, 
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In  the  Panjdb  {Panjdb  OazeUe,  1873,  p.  76) :  The  jury  in  trials  Panj&b. 
before  the  Court  of  Session  in  the   districts   of  Lahore,  Delhi, 
Bawal  Pindi  and  Peshawar,  shall  consist  of  nine  persons :  in  the 
districts  of  Ambilah,  Multin  and  Sialkot  of  five  persons,  and 
in  all  other  districts  of  the  Panjdb  of  three  persons. 

Similar  notifications  have  doubtless  been  issued  by  the  Local 
Governments  of  Oudh,  the  Central  Provinces,  Burma  and  Coorg ; 
but  I  have  not  been  able  to  find  them.  It  is  very  desirable  that 
each  of  the  Local  Governments  should  revise  and  issue  in  an 
accessible  form  all  its  uncancelled  notifications  under  the  Codes 
of  Criminal  Procedure  of  186 1,  1872,  and  1882. 

APPENDIX  D. 

(Supra,  p.  2,  note  2.) 
Tex  tthbepealed  part  of  9  Geo.  IV.  c.  74. 

"Whereas  many  wholesome  alterations  have  been  made  in  the 
criminal  law  of  England,  and  the  administration  thereof,  by 
authority  of  Parliament ;  and  it  is  expedient  that  some  of  the  said 
alterations  should  be  extended  to  the  British  territories  under  the 
government  of  the  United  Company  of  Merchants  of  England 
trading  to  the  East  Indies :  Be  it  therefore  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  that  this  Com- 
Act  shall  commence  and  take  effect  on  and  from  the  ist  day  of  "^^'^^ 
March,  1829,  and  shall  extend  to  all  persons  and  all  places,  as  well  ^ct. 
on  land  as  on  the  high  seas,  over  whom  or  which  the  criminal 
jurisdiction  of  any  of  his  Majesty's  Courts  of  justice  erected  or  to 
be  erected  within  the  British  territories  under  the  government  of 
the  United  Company  of  Merchants  of  England  trading  to  the  East 
Indies  does  or  shall  hereafter  extend. 

•  •  .  •  ■  •  • 

And  for  the  more  effectual  prosecution  of  accessories  before  TrUl  of 
the  fact  to  felony,  be  it  enacted,  that  if  any  person  shall  counsel,  J^|?"^'^ 
procure  or   command  any  other  person  to  commit  any  felony,  the  f»ct 
whether  the  same  be  a  felony  at  common  law  or  by  virtue  of  any  although 
statute  or  statutes  made  or  to  be  made,  the  person  so  counselling,  ^^^^ 
procuring  or  commanding  shall  be  deemed  guilty  of  felony,  and  mitted  on 
may  be  indicted  and  convicted  either  as  an  accessory  before  the  J?g.\^^^ 
fact   to  the  principal  felony,  together  with  the  principal   felon, 
or  after  the  conviction  of  the  principal  felon,  or  may  be  indicted 
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and   convicted   of  a   substantiye   felony,   whether   the  principal 

felon  shall  or  shall  not  have  been  previously  convicted,  or  shall 

or   shall    not  be  amenable    to   justice,   and    may  be  punished 

in  the  same  manner  as  an  accessory  before  the  fact  to  the  same 

Where        felony,  if  convicted  as  an  accessory,  may  be  punished;   and  the 

®*®'*^",®^  offence  of  the  person  so  counselling,  procuring  or  commanding, 

andaooM-  howsoever  indicted,  may  be  enquired  of,  tried,  determined,  and 

■ory  are      punished  by  any  Court  which  shall  have  jurisdiction  to  try  the 

in  different  principal  felon,  in  the  same  manner  as  if  such  offence  had  been 

places.        committed  at  the  same  place  as  the  principal  felony,  although  such 

offence  may  have  been  committed  on  the  high  seas,  or  at  any  place 

on  land,  whether  within  his  Majesty's  dominions  or  without ;  and 

that  in  case  the  principal  felony,  and  the  offence  of  counselling, 

procuring,  or  commanding,  shall  have  been  committed  in  different 

places,   the   last  mentioned   offence   may  be   inquired   of,   tried, 

determined,  and  punished  in  any  of  his  Majesty's  courts  of  justice 

within  the  British  territories  under  the  government  of  the  said 

United   Company  having  jurisdiction  to  try  either  of  the    said 

No  person  offences  :  Provided  always,  that  no  person  who  shall  be  once  duly 

fOT  same  ^*  tried  /or  any  such  offence,  whether  as  any  accessory  before  the  fact 

offence.       or  as  for  a  substantive  felony,  shall  be  liable  to  be  again  indicted  or 

tried  for  the  same  offence. 
Accessory       And  be  it  enacted,  that  if  any  person  shall  become  an  accessory 

triable*bv   *^^^  *^®  ^^^^  ^  *^y  ^©^^^y,  whether  the  same  by  a  felony  at  common 

'any  court    law,  or  by  virtue  of  any  statute  or  statutes  made  or  to  be  made,  the 

.  T^f        offence  of  such  person  may  be  inquired  of,  tried,  determined,  and 

tion  to        punished  by  any  court  which  shall  have  jurisdiction  to  try  the 

try  prin-     principal  felon,  in  the  same  manner  as  if  the  act  by  reason  whereof 

such  person  shall  have  become  an  accessory  had  been  committed  at 

the  Bame  place  as  the  principal  felony,  although  such  act  may  have 

been  committed  either  on  the  high  seas  or  at  any  place  on  land. 

When         whether  within  his  Majesty's  dominions  or  without ;  and  that  in 

offences  of  ^^^^  ^j^g  principal  felony,  and  the  act  by  reason  whereof  any  person 

and  acces-  shall  have  become  accessory,  shall  have  been  committed  in  different 

Boryare      places,  the  offence  of  such  accessory  may  be  enquired  of,  tried, 

in  different  determined,  and  punished  in  any  of  his  Majesty's  courts  of  justice 

places.        within  the  British  territories  under  the  government  of  the  said 

United   Company,  having  jurisdiction  to  try  either  of  the  said 

No  person  offences :  Provided  always,  that  no  person  who  shall  be  once  duly 

tried  tmce  ^rigd  for  any  offence  of  being  an  accessory  shall  be  liable  to  be 

offence.       again  indicted  or  tried  for  the  same  offence. 

Accessory        And  be  it  enacted,  that  if  any  principal  offender  shall  be  in 
™*^     t  d  *^y^^se  convicted  of  any  felony,  it  shall  be  lawful  to  proceed 
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against  any  accessory,  either  before  or  after  the  fact,  in  the  same  after  oon- 
manner  as  if  such  principal  felon  shall  die  or  be  pardoned,  or  ^?^^^^' 
otherwise  delivered  before  attainder;  and  every  such  accessory  shall 
suffer  the  same  panishment,  if  he  or  she  be  in  anywise  convicted, 
as  he  should  have  suffered  if  the  principal  had  been  attainted. 

•  ••••• 

And  be  it  enacted,  that  all  offences  prosecuted  in  any  of  his  Admiralty 
Majesty's  courts  pf  Admiralty  shall,  upon  every  first  and  subsequent  <^^®'^®®^ 
conviction,  be  subject  to  the  same  punishments,  whether  of  deaths 
or  otherwise,  as  if  such  offence  had  been  committed  upon  the 
land 

And  be  it  enacted,  that  wherever  this  or  any  other  statute  Construo- 
relating  to  any  offence,  whether  punishable  upon  indictment  or  ^^V^  ?^ 
summary  conviction,  in  describing  or  referring  to  the  offence  or  itatutes. 
the  subject-matter  thereof,  or  the  offender,  or  the  party  affected  or 
intended  to  be  affected  by  the  offence,  shall  use  words  importing 
^e  singular  number  or  the  masculine  gender  only,  yet  the  statute 
shall  be  understood  to  include  several  matters  as  welL  as   one 
matter,  and  several  persons  as  well  as  one  person,  and  females  as 
well  as  males,  and  bodies  corporate  as  well  as  individuals,  unless  it 
be  otherwise  specially  provided,  or  there  be  something  in  the  subject 
or  context  repugnant  to  such  construction ;    and  wherever  any 
forfeiture  or  penalty  is  payable  to  a  party  aggrieved,  it  shall  be 
payable  to  a  body  corporate  in  every  case  where  such  body  shall 
be  the  party  aggrieved. 

•  ••••• 

And  be  it  enacted,  that  where  any  person,  being  feloniously  Trial  of 
^           stricken,  poisoned,  or  otherwise  hurt  at    any  place  whatsoever,  "J^J'^?"' 
either  upon  the  land  or  at  sea,  within  the  limits  of  the  Charter  eause  of 
of  the  said  United  Company,  shall  die  of  such  stroke,  poisoning,  death  only, 
or  liurt  at  any  place  without  those  limits,  or  being  feloniously  ^^^^  ^^ 
stricken,  poisoned  or  otherwise  hurt  at  any  place  whatsoever,  either  where 
VL\Km  land  or  at  sea,  shall  die  of  such  stroke,  poisoning,  or  hurt  at  |,^  ^  ?^^* 
any   place  within  the  limits  aforesaid,  every  offence  committed  cause, 
in  respect  of  any  such  case,  whether  the  same  shall  amount  to  the  ^^PTf^ 
offence  of  murder  or  of  manslaughter,  or  of  being  accessory  before  limiti  of 
or  after  the  fact  to  murder  or  manslaughter,  may  be  dealt  with,  Company's 
inquired  of,  tried,  determined,  and  punished  by  any  of  his  Majesty's 
courts  of  justice  within  the  British  territories  under  the  government 
of  the  said  United  Company,  in  the  same  manner  in  all  respects  as 
if  such  offence  had  been  wholly  committed  within  the  jurisdiction 
of  the  court  within  the  jurisdiction  of  which  such  offender  shall  be 
apprehended  or  be  in  custody 
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APPENDIX  E. 

(Supra,  p.  265). 

The  unbepealed  pabt  of  Act  X  of  1875. 

Advocate  1 4 4.  The  Advocate  General  may,  with  the  previous  saoction  of  the 
^'^®'^.,  .^  Governor-General  in  Council  or  the  Local  Government,  exhibit  to 
infonna-  the  local  High  Court,  against  persons  subject  to  the  jurisdiction  of 
iioni.  i\^^  gg^^  Court,  info  mations  for  all  purposes  for  which  Her  Majesty's 

Attorney-General  may  exhibit  informations  on  behalf  of  the  Crown 
in  the  Court  of  Queen's  Bench  or  Exchequer  ^. 

Such  proceedings  may  be  taken  upon  every  such  information  as 
may  lawfully  be  taken  in  case  of  similar  informations  filed  by  her 
Majesty's  Attorney-General  in  England,  so  far  as  the  circumstances 
of  the  case  and  the  course  and  practice  of  proceeding  in  the  said 
High  Courts  respectively  will  admit.  ^ 

All  fines,  penalties,  forfeitures,  debts  and  sums  of  money  recovered 
or  levied  under  or  by  virtue  of  any  such  information  shall  belong  to 
the  Government  of  India. 
Power  to  1 46.  At  any  stage  of  any  proceeding  under  this  Act,  before  the 
!S!^L.«v^'*  return  of  the  verdict,  the  Advocate  General  may,  if  he  think  fit, 
inform  the  Court  on  behalf  of  Her  Majesty  that  he  will  not  further 
prosecute  the  defendant  upon  the  information  or  charge;  and 
thereupon  all  proceedings  on  such  information  or  charge  against  the 
defendant  shall  be  stayed,  and  he  shall  be  discharged  of  and  from 
the  same.     But  such  discharge  shall  not  amount  to  an  acquittal  *. 


prosequu 


*■  InformatioxiB  are  filed  ex  officio 
in  the  Gooit  of  Queen's  Bench  (or 
as  it  is  now  called,  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice) 
without  the  interyention  of  a  grand 
jury.  They  lie  for  misdemeanors  only, 
and  not  for  treasons,  felonies  or  mis- 
prision of  treason  (Archbold,  p.  Ii6). 


Informations  are  filed  in  the  Court 
of  Exchequer  to  recover  debts  due  to 
the  Crown  under  revenue  and  other 
penal  statutes,  and  damages  for  tires* 
passing  on  Crown  lands. 

'  So  in  England  the  party  dis- 
charged remains  liable  to  be  re-in- 
dicted, Archbold,  p.  115. 


} 
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CIVIL  proceduee: — -" 

It  is  obvious  that,  in  every  system  of  jurisprudence  professing 
to  provide  for  the  due  administration  of  public  justice,  some  forms 
of  proceeding  must  be  established,  to  bring  the  matters  in  con* 
troversy  between  the  parties,  who  are  interested  therein,  before  the 
tribunal  by  which  they  are  to  be  adjudicated.  And  for  the  sake 
of  the  despatch  of  business,  as  well  as  for  its  due  arrangement  with 
reference  to  the  rights  and  convenience  of  all  the  suitors,  many  rules 
must  be  adopted  to  induce  certainty,  order,  accuracy,  and  uniformity 
in  these  proceedings  \ 

The  Anglo-Indian  Courts  have  always  tried  to  do  justice  between 
man  and  man.  But  no  one  can  say  that  their  procedure  was  for- 
merly characterised  by  certainty,  order  and  accuracy;  and  its  want 
of  uniformity  is  equally  incontestable. 

Before    the    ist.July*   1859,  there   were    no   less   than    nine  Mnltifonn- 
difibrent  systems  of  civil  procedure   simultaneously  in   force  in  %  of  old 
Bengal :  four  in  the  Supreme  Coort.  correBponding  to  its  common-  P'"^""' 
law,  equity,  ecclesiastical  and  admiralty  jurisdictions;    one   for 
the  Court   of  Small   Causes  at  Calcutta;   one   in   the  military 
Courts  of  E^quests;  and  three  in  the  Courts  of  the  East  India 
Company,  one  for  regular  suits,  a  second  for  summary  suits,  and 
a  third  applicable  to  the  jurisdiction  of  the  Deputy  Collector  in 
what  were  called  resumption-suits'.    The  procedures,  as  well  as  the  Procedures 
jurisdictions,  of  the  Supreme  Court  were  all  founded  on  the  charter  ^I^'^*"** 
of  George  III,  dated  26th  March,  1774.     These  jurisdictions  were 
technically  termed  '  sides '  of  the  Court,  and  the  procedure  on  each 
'  side '  was  similar  to  the  procedure  of  the  corresponding  Court  in 
England, -with  this  difference,  that  the  viva  voce  examinations  of 

^  See     Story,     Commentaries     on  They  were  called  '  resumption-Buits,* 

Equity  FUadingt  %  i .  because  by  reason  of  them  the  GrOYem- 

'  Also  called  Id-khirdj  suits.    All  ment  is  said  to  '  resume  *  the  right 

land  ia  India  is  assumed  to  be  sub-  illegallywithheldfrom  it.  First  Report 

ject  to  khirdj  (the  tax  imposed  by  of  Commissioners  appointed  to  con- 

Muhammadans  on  the  land  of  con-  sider  the  reform  of  the  judicial  estab- 

quered  countries),  unless  the  right  to  lishments  etc.  of  India,  p.  aoo.     Seo 

it  has  been  granted  away   by  the  in  Bengal,  Ben.  Begs.   19  of  1793, 

sovran ;  and  Id-khirdj'  suits  wereinsti-  37  of  1 793,  and  7  of  1 883  :  in  Madras, 

tuted  to  try  the  question  whether  Mad.  Begs.   25  of  1803,  and  13  of 

landsheld  without  payment  of  revenue  i8oa  :  in  Bombay,  Bom.  Begs.  17  of 

were  so  held  by  a  legal  title  or  not.  1827  and  6  of  1833. 
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of  Com- 
pany*! 
CoiirU. 


Written 


witnesses  were  taken  down  in  writing  and  the  depositions  were 
signed  by  the  witnesses.  The  source  of  the  procedure  of  the  Small 
Causes  Court  I  have  not  been  able  to  ascertain.  There  were  no 
written  pleadings  in  this  Court.  Procedure  in  the  military  Courts 
of  Requests  was  regulated  by  Act  XI  of  1 84 1 .     In  these  Courts  also 

Procedure  there  were  no  written  pleadings.  The  civil  procedure  of  the  Com- 
pany's Courts  originated  in  a  code  of  regulations  passed  by  Lord 
Comwallis,  in  1 793  \  That  code  was  applicable  chiefly  to  regular 
suits,  the  practice  of  the  Courts  being  more  similar  to  that  of  the 
Courts  of  equity  than  of  common  law  *,  and  there  was  only  one 
class  of  cases  for  which  it  was  then  considered  necessary  to  provide 
a  more  summary  procedure.  These  were  suits  for  the  forcible  dis- 
possession of  disputed  land  and  ci*ops.  But,  a  few  years  later,  the 
summary  procedure  was  extended  to  cases  connected  with  the 
collection  and  exaction  of  rent.  The  summary  jurisdiction  in  cases 
of  forcible  dispossession  was  transferred  to  the  Magistrates  by 
Act  IV  of  1840;  and  the  summary  jurisdiction  in  cases  of  rent, 
which  had  gradually  increased  so  as  to  embrace  almost  every 
question  between  the  zamfnd^  and  raiyat,  was  transferred  by  Ben. 
Beg.  8  of  1 83 1  to  the  collector  of  land-revenue. 

In  suits  in  the  Company's  Courts  there  were  written  pleadings, 

pleadings,    which  consisted  of  a  plaint,  an  answer,  a  reply  and  a  rejoinder. 

The  parties  were  not  restricted  to  any  particular  form,  but  each 

told  his  story  in  his  own  way.     The  pleadings  were  in  consequence 

argumentative  and  sometimes  very  voluminous,  and  full  of  irrelevant 

matter  and  repetition ;  and  they  often  failed  to  bring  the  parties 

to  direct  issue.     A  regulation  passed  in  18 14',  no  doubt,  required 

the  Judge,  after  the  close  of  the  proceedings,  to  settle  the  issues, 

or  rather  fix  the  points  to  be  determined.     But  this  '  most  whole- 

^  Ben.  Beg.  5  of  1793.  diction  of  the  provincial  Courts  de- 

'  It  was,  however,  nearer  to  the      pended  on  Ben.  Beg.  5  of  1793, sec.  8:  7 

Scottish  than  to  any  English  system, 

First  Report,  p.  198. 

^  Ben.  Reg.  a6  of  1814,  sec.  10,  cl. 

2,  cl.  4.    Other  rules  on  the  subject 

of  civil  procedure  were  contained  in 

Beg.  4  of  1793,  sec.  7 :   Beg.  2   of 

1806,  sec.  2 :  Beg.  23  of  1814,  sees. 

46,  73 :  Beg.  26  of  1814,  sec.  4,  d.  a  : 

Beg.  5  of  1831,  sec.  16:  Beg.  6  of 

1832,  sec.  3   (which  enabled  Euro- 
pean judges  to  avail  themselves  of 

the  assistance  of  Natives  as  a  pan- 

ch^yat,   as  assessors,  or  as  jurors), 

and  Acts  XII  of  1843,  IV  of  1850, 

VIII  of  1850,  XV  of  1850,  XXV 

of  1852,  and  XV  of  1853.  The  juris- 


of  1795,  sec.  7 :  a  of  1803,  sec.  5 :  5  of 
1831,  sees.  5,  15,  cl.  a,  and  a7,  d.  3; 
and  Act  XXV  of  1837,  sec.  i.  As  to 
the  Courts  in  which  suits  were  to  be 
instituted,  see  Act  IX  of  1844,  sec.  i, 
and  Beg.  5  of  1831,  sec.  7.  As  to  the 
power  of  the  Sadr  Court  to  transfer 
suits,  see  Acts  III  of  1837  and  XXVII 
of  1 838.  The  Sadr  Court  might,  under 
Beg.  35  of  1 814,  sec.  5,  d.  i,  call  up 
from  any  subordinate  Court  and  de- 
termine any  original  suit  amounting 
to  Be.  50,000  and  upwards  ;  but  this 
jurisdiction  appears  never  to  have 
been  exercised. 
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some  regulation'  (as  it  was  called  by  the  Judicial  Committee) 
was  much  neglected  by  the  lower  Courts,  and  the  parties  were 
allowed  to  bring  in  from  time  to  time  as  might  be  conyenient  their 
exhibits  and  lists  of  witnesses,  with  a  petition  stating  the  point  to 
prove  which  they  were  adduced.     No  particular  course  was  pre- 
scribed to  be  followed  at  the  final  hearing.    The  Judge  either  himself 
perused  the  pleadings  and  depositions,  or  listened  to  them  as  read 
by  a  corruptible  Native  officer.    '  The  parties  were  then  heard,  and 
the  general  practice  iu  this  case  was  for  the  Judge  to  put  a  question 
to  the  vakQ  of  one  of  the  parties,  which  was  answered  by  the 
opposite  vakfl  to  the  best  of  his  ability,  and  then  a  good  deal  of 
wrangling  sometimes  followed  between  the  opposed  pleaders  ^'    TheX 
Judge,  as  he  does  still,  determined  both  fact  and  law,  but  his  judg-    \ 
ment  was  often  reversed  by  the  appellate  Court  on  merely  technical     ) 
grounds,  not  affecting  the  merits  of  the  case  or  the  jurisdiction  *.       \ 

MfitcUis  mtUandta,  it  may  be  said  that  in  the  other  partr~oi 
British  India  the  systems  of  civil  procedure  were  equally  numerous, 
and,  it  may  be  added,  equally  imperfect '. 

The  evils  arising  from  this  state  of  things  had  long  been  felt ;  First  Law 
and  in  1834,  the  statute  3  &  4  Wm.  IV;  c.  85,  sec.  53,  provided 
that  certain  persons  styled  the  Indian  Law  Commissioners  should 
inquire  into  all  existing  forms  of  judicial  procedure  in  force  in  any 
part  of  British  India,  and  should  suggest  such  alterations  as  might 
in  their  opinion  be  beneficially  made  in  those  forms. 

These  Commissioners  recommended  extensive  alterations,  and 
appear  to  have  drafted  a  Code  of  Civil  Procedure.  This  I  have 
never  seen.  It  is  certain,  however,  that  in  or  about  1853,  Mr.  A. 
J.  Moffatt  Mills  (a  judge  of  the  Sadr  Diw4ni  Addlat)  and  Mr. 
(afterwards  Sir  H.  B.)  Harington  were  appointed  '  special  Com- 
missioners for  revising  the  Code  of  Civil  Procedure ;'  and  that  the 
result  of  th^  labours,  a  draft  entitled  '  The  Code  of  Civil  Proce* 
dure  of  the  Courts  of  the  East  India  Company  \  was  printed  in 

^  First  Report,  p.  199.  rules  as  to  procedure  were  in  Bom. 
'  First  Beport,  p.  83.  Begs,  a  of  1827,  sec.  10,  4  of  1827, 
'  The  Madras  Begulatioiis  on  the  and  17  of  1827,  sees.  32, 34.  The  pro- 
subject  were  2  and  3  of  1802,  4  of  cedure  of  officers  appointed  to  try 
1816,  sec.  14,  cl.  2,  and  4  of  1816,  small  suits  in  military  baziCrs  in  Bom- 
sec.  24.  The  procedure  of  Village  bay  Is  unaffected  by  the  Code.  The 
Munsifs  and  Village  Panohiyats  jurisdiction  of  the  provincial  Courts 
is  unafifected  by  the  Code  (see  sec.  depended  on  Bom.  Beg.  a  of  1827, 
61,  cl.  e).  The  jurisdiction  of  the  sec.  21 :  Beg.  i  of  1830,  sec.  5,  cl.  i : 
provincial  Courts  depended  on  Mad.  Beg.  18  of  183 1,  sec.  3,  d.  2. 
Beg.  2  of  1 802,  sec.  5  :  4  of  1816,  sec.  5,  *  This  draft  contains  1026  sections 
cl.  I :  Beg.  6  of  181 6,  sec.  11 :  Beg.  3  distributed  among  36  chapters,  the 
of  1833,  sees.  4  and  5,  and  Act  VII  of  arrangement  and  drafting  of  which 
1843,  sees.  3  and  4.     The  Bombay  are  very  faulty.  As  to  its  substance,  it 
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1854  and  laid  before  another  body  of  CommiBflioners  in  England 
appointed  under  16  Sc  17  Vic.  c.  95,  see.  28.  These  Gommisaioners 
were  thus  instructed  by  Sir  Charles  Wood,  then  President  of  the 
Board  for  the  affitirs  of  India : — 

*  It  is  obviously  most  desirable  that  a  simple  83rstem  of  pleading 
and  practice,  uniform,  as  far  as  possible,  throughout  the  whole 
jurisdiction,  should  be  adopted,  and  one  which  is  also  capable  of 
being  applied  to  the  administration  of  justice  in  the  inferior  Courts 
of  India.  The  embarrassment  will  thus  be  avoided  which  a  diver* 
sity  of  procedure  throws  in  the  way  of  an  appellate  jurisdiction ; 
and  the  proceedings  in  the  new  Court^  will  be  a  |>attem  and  grolde 
to  the  inferior  tribunals  in  the  Mufassal. 

'  Your  first  duty,  therefore,  should  be  to  address  jronrselves  to 
the  preparation  of  such  a  code  of  simple  and  uniform  procedure.' 
Four  drftft  The  Commissioners  accordingly  produced  and  submitted  to  Her 
^ode9.  Majesty  in  their  first  report  a  draft  code  of  procedure  for  all 
ordinary  civil  courts  in  the  Lower  Provinces  of  Bengal,  with  the 
exception  of  the  Court  of  Small  Causes  in  Calcutta.  In  their 
third  and  fourth  reports,  dated  the  20th  May,  1856,  they  submitted 
similar  codes  for  the  civil  courts  in  the  North- Western  Provinces 
and  the  Presidencies  of  Madras  and  Bombay.  Four  Bills  founded 
on  these  drafts  were  in  1857  introduced  into  the  Legislative 
Council  by  Mr.  (now  Sir  Barnes)  Peacock,  and  referred  to  Select 
The  Code  Committees.  These  Bills  were  amalgamated  and  became  law  as 
of  1859.  Act  VIII  of  1 859.  The  principal  improvements  which  it  made  were, 
according  to  Sir  Barnes  Peacock',  these :  (a)  it  enabled  the  Civil 
Courts  to  grant  injunctions  to  restrain  a  defendant  from  commit- 
ting waste,  injury  or  breach  of  contract;  (6)  it  enabled  Civil 
Courts  to  appoint  receivers  or  managers  for  the  preservation  or  the 
better  management  or  custody  of  property  in  dispute ;  (c)  it  pro- 
vided that  the  parties  to  a  suit  might,  where  they  were  at  issue  on 
some  question  of  law  or  fact,  state  a  case  to  the  Judge  in  the  form 
of  an  issue  and  agree  among  themselves  in  writing  to  abide  by  the 
finding  of  the  Judge  upon  such  issue,  such  finding  to  be  enforceable 
as  if  it  were  a  judgment  in  a  contested  suit ;  and  {d),  as  introduced, 
it  dispensed  with  the  necessity  of  going  through  all  the  tedious  and 
technical  forms  of  pleading  in  the  Supreme  Courts.  But  the  Code 
as  passed  did  not  apply  to  those  Courts,  or  to  the  Presidency  Small 

is  enough  to  say  that  under  it  written  mating  the  Supreme  and  the  Sadr 

pleadings  would  have  been  retained,  Courts  in  each  of  the  Presidencies, 

but  restricted  to  a  plaint  and  to  an  now  called  the  High  Court, 

answer  in  which  the  defendant  might  '  Proceedings    of  the   LegislatiYe 

introduce  fresh  matter.  Council  of  India,  1857,  col.  23. 
*  i.  e.  the  Court  formed  by  amalga- 
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Cause  Couiis.     Nor  did  it  extend  to  the  Non-regulation   Pro- 
vinces. 

The  day  after  the  Code  had  taken  effect  in  Bengal,  and  before  it  Amend- 
had  come  into  force  in  Madras  and  Bombaj,  Mr.  Harington,  nil  T? yjtt 
actum  rejmians  dum  quid  sujyereaset  agendum^  moved  the  first  reading  of  1859. 
of  a  Bill  (afterwards  Act  IV  of  i860)  to  amend  one  of  its  rules  re* 
lating  to  appeals  to  the  Sadr  Court,  and  the  process  of  amendment 
went  on  to  the  end  of  1863 — Acts  XIIII  of  i860,  XXIII  of  186 1, 
IX  of  1863,  and  XYIII  of  1863  being  passed  in  swift  succession. 

In  the  meanwhile  the  Code  had  been  extended  to  almost  the 
whole  of  British  India  \  and  it  was  also  made  applicable  to  the 
High  Courts  in  the  exercise  of  their  civil,  intestate,  testamentary, 
and  matrimonial  jurisdictions '. 

In  1 863-1 864  a  Bill  consolidating  the  Acts  above  mentioned,  and  Mr.  Har- 
also  providing  for  the  service  of  summons  upon,  and  for  examining  {^^^-^ 
criminals  confined  in  gaol,  and  for  enabling  the  Courts  to  obtain  tion  Bill, 
the  testimony  of  experts  on  questions  relating  to  the  law  of  the 
religion  of  the  parties,  was  prepared  by  Mr.  (afterwards  Sir  Henry) 
Harington.  This  Bill  was  publbhed  in  April,  1864,  and  introduced 
and  referred  to  a  Select  Committee  in  the  following  November. 
This  Committee  made  many  amendments  in  the  wording  of  the 
Bill,  but  left  its  bad  arrangement  unaltered  and  its  numerous 
defects  unsupplied.  They  presented  a  report  dated  6th  April,  1865. 
The  amended  draft,  with  the  report,  was  sent  home  to  the  Secre- 
tary of  State  in  Council,  and  by  him  referred  to  the  Indian  Law 
Commissioners.  They  were  of  opinion  that  the  project  of  con- 
solidation should  be  deferred,  and  that  it  would  be  better  to 
amend  the  Code  by  successive  enactments,  as  occasion  might 
demand.  The  Secretary  of  State  in  Council  in  his  despatch  of 
the  25th  February,  1867,  expressed  his  concurrence  in  that  opinion. 

In  consequence  the  work  was  broken  off;  but  after  the  corre-  Further 
spondence  above  referred  to,  there  were  more  changes  in  the  <^^*"g®*  i^ 
law,  each  tending  to  make  some  portion  of  the  existing  Code 
inapplicable  to  existing  circumstances.  Besides  the  modifications 
effected  by  local  Acts,  the  General  Clauses  Act  of  1868,  the 
Prisoners'  Testimony  Act  of  1869,  the  General  Stamp  Act  of  the 
same  year,  the  Court  Fees  Act  of  1870,  the  Limitation  Act  of 

*  Subject,   in   the  Non-regulation  Letters  Patent  of  December  28, 1865, 

Provinces,  to  the  restriction  that  the  §  37.    As  to  proceedings  in  the  in- 

sale  of  hmd  in  execution  of  decrees  testate  and  testamentary  jurisdictions, 

should  not  take  place  without  the  see  the  Succession  Act,  X  of  1865, 

consent  of  some  executive  authority.  sees.  3,  238  and  261.  As  to  the  matri- 

'  See  the  revoked  Xietters  Patent  of  monial  jurisdiction,   see  Act  IV  of 

May  14,  i86;r,  §  37,  and  the  present  1869,  sec.  45. 

VOL.  IL  C  C 
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\     ^  1B71,  the  Evidence  Act  of  1872,  the  Oaths  Act  of  1873,  all  had 

1     |f  this  effect  to  a  greater  or  less  exteut.    Moreover,  Act  V  of  1866 

i*  ^y  had  provided  a  summary  procedure  00  hills  of  exchange,  and  Act  X 

if   =  V'^  of  1867  dealt  witli  references  hy  provincial  Courts  of  Small  Causes. 

i|  '  ij  Again,  the  Code  of   1859  was  unquestionahly  ill-drawn,  ill- 
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f^5     *][     ji  arranged  and  incomplete,  and  there  had  heen   a   large  number 

^r'  ^'-     ||  of  decisions,   which   showed   either   some   inconvenience    in   the 

pf       ^^     •  rules  of  the  Code  or  some  ambigpiity  of  expression,  or  absence 

of  direction,  which  had  given  rise  to  disputes.  To  a  certain 
extent  these  matters  were  settled  by  judicial  decisions ;  but  the 
decisions,  however  well  they  might  interpret  the  language  of  the 
Code,  did  not  always  lay  down  the  rule  most  beneficial  to  suitors, 
^  and  even  in  the  more  frequent  instances,  when  the  decision  laid 

*  down  the  best  rule,  it  was  often  convenient  to  embody  it  in  the 

written  law. 
>  Lastly,  the  Government  of  India  had  decided  to  make  sundry 

amendments  in  the  law  relating  to  the  execution  of  decrees,  and 
1 J  to  render  more,  efficient  the  provisions  of  the  Code  as  to  execu- 

«.  tion-debtors  unable  to  pay  their  debts. 

Under  these  circumstances,  the  Qovemment  of  India,  ¥rith  the 
advice  of  Mr.  (now  Lord)  Hobhouse,  who  was  then  law-member, 
i; '  \  and  the  sanction  of  the  Secretary  of  State,  determined  to  proceed 

with  Mr.  Harington's  Bill,  and  the  writer,  who  was  then  Secretary 
V'  to  the  Qovernment  of  India  in  the  Legislative  Department,  with 

the  permisBion  of  Mr.  Hobhouse,  recast  Mr.  Harington's  draft. 
In  doing  so  he  attempted  a  clearer  and  more  methodical  arrange- 
ment of  the  different  parts  and  clauses  of  the  Code  than  was  then 
the  case :  he  embodied  in  it  a  number  of  judicial  decisions,  some 
incorporated  in  the  substance  of  the  enactments,  some  by  way  of 
explanation :  in  a  few  instances  he  proposed  rules  more  generally 
convenient  than  those  which  had  been  decided  to  result  from  the 
then  wording  of  the  Code  :  he  supplied  several  forms  of  proceeding 
which  he  thought  might  be  useful  to  suitors  ;  and  he  added  certain 
provisions  as  to  joinder  of  parties,  lis  alibi 2>endefnSf  foreign  judgments, 
interrogatories,  affidavits,  admission  of  documents,  administration 
suits,  suits  by  and  against  minors  and  lunatics,  suits  relating  to 
charities,  interpleader,  etc.,  some  of  which  were  borrowed  with 
necessary  modifications  from  the  orders  and  rules  made  in 
England  under  the  Judicature  Acts,  others  from  the  rules  of  the 
^  High  Court  of  Calcutta,  and  otliere  from  the  New  York  Code 

of  Civil  Procedure.  Of  these  new  provisions,  one,  the  chapter 
on  interpleader,  was  wholly  drawn  by  Mr,  Hobhouse ;  the 
chapter  on  payment  into   court  and  the  section  on  set-off  were 
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either  wholly  or  chiefly  from  his  pen;  and  the  other  chapters, 
especially  those  on  execution  of  decrees  and  appeab  to  the  Queen  in 
Council,  owe  much  to  his  skill  and  industry. 

The  re-arrangement  of  the  Code  was  made  on  the  following  Arrange- 
principles.  First;  the  course  of  an  ordinary  suit  is  followed,  from  ^^^ 
the  moment  that  the  plaintiff  determines  to  sue  until  he  ohtains  Code, 
execution  of  his  decree.  Incidental  proceedings  (as,  for  example, 
when  either  party  dies  or  hecomes  insolyent,  or  a  female  party  . 
marries,  or  a  local  investigation  is  required)  are  then  separately 
dealt  with.  Thirdly,  we  have  suits  in  particular  cases,  as,  for 
example,  when  the  plaintiff  is  a  pauper,  a  lunatic,  or  a  mere  stake- 
holder; or  the  defendant  is  a  corporation,  a  minor,  or  a  military 
man.  Fourthly,  the  Code  deals  with  provisional  remedies  (such 
as  arrest  and  attachment  hefore  judgment,  and  interlocutory  in- 
junctions), which  are  wanted  to  prevent  the  plaintiff  ahsconding 
or  property  disappearing  or  heing  wasted  pending  litigation. 
FiftEly,  we'have  special  proceedings  not  of  the  nature  of  regular 
suits — such  as  references  to  arhitration  and  summary  suits  on 
negotiable  instruments.  These  five  divisions  exhaust  the  subject 
of  procedure  in  the  exercise  of  original  jurisdiction.  If,  then, 
an  unsuccessful  litigant  wishes  to  present  an  appeal,  or  to  have 
a  judgment  reviewed,  he  will  find  the  law  on  these  subjects  in 
Parts  dealing  respectively  with  appeals  and  reviews.  References 
of  points  of  law  to  the  High  Courts  are  also  separately  dealt 
with :  the  special  rules  relating  to  the  Courts  established  under 
24  &  25  Yic.  c.  104  in  the  Fresidency-towus  and  at  Allahabad 
are  placed  in  a  Part  by  themselves;  and  the  body  of  the  draft 
is  completed  by  a  few  sections  comprising  some  miscellaneous 
^  matters  which  could  not  conveniently  be  placed  under  any  of  the 

other  heads.     The  new  Code  was  thus  divided  into  ten  Parts, 
relating  respectively  to — 
I.  Suits  in  general. 
II.  Incidental  proceedings. 

III.  Suits  in  particular  cases. 

IV.  Provisional  remedies, 
y.  Special  proceedings. 

If  VI.  Appeals. 

VII.  Review  of  judgment. 
VIII.  References  to  the  High  Court. 
IX.  Special  rules  relating  to  the  chartered  High  Courts. 
X.'  Certain  miscellaneous  matters. 
The  draft,  with  a  preliminary  report  dated  March  8,  1875,  was 
presented  to  the  Council^  published  in  the  Gazette  of  India,  and 
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circulated  to  the  Local  Governmenit.  A  further  report,  dated  13th 
September,  1876,  describing  many  improTementa  in  the  draft 
pu^gested  by  the  criticisms  of  Messrs.  Pitt  Kennedy,  Belchambers, 
Plowden  and  others',  was  presented  to  the  Council  with  the 
revised  Bill  in  September,  1876.  And  a  final  report,  describing 
many  further  improyemeuta  due  to  Sir  R.  Gkrth,  Sir  Charles 
Turner,  Mr.  Justice  Ainslie,  and  Pandit  Lakshmi  Niriyana,  was 
presented  to  the  Council  in  the  spnng  of  1877.  After  a  memor- 
able speech  by  Sir  Arthur,  now  Lord  Hobhouse,  the  Bill  became 
law  on  the  30th  March  in  that  year,  and  it  came  into  force  on 
the  following  ist  of  October. 
Amend-  Nine  months'  experience,  however,  showed  that  several  amend- 

Code  of      nients,  both  formal  and  substantial,  were  desirable.     Local  laws 
1877.  prescribing  a  special  procedure  for  suits  between  landlord  and 

tenaut  had  not  been  sufficiently  saved  by  section  4,  and  the 
result  was  that  the  local  legislatures  were  debarred  from  making 
any  law  dealing  with  that  matter.  .Section  229  did  not  provide 
for  Courts,  such  as  that  of  the  Besident  at  Mandalay,  which  were 
then  outside  British  India.  And  there  were  other  difficulties  as 
to  the  rules  for  the  payment  of  subsistence-money  of  imprisoned 
judgment-debtors:  as  to  appeals  against  orders  for  the  sale  of 
attached  property  or  rejecting  applications  to  set  aside  ex  parte 
decrees,  and  as  to  the  power  of  Judicial  Commissioners  to  regulate 
their  own  procedure.  The  chapter  on  Insolvency  did  not  extend 
to  persons  against  whose  property  orders  of  attachment  had  issued 
in  execution  of  money-decrees,  and  it  required  amendment  in  other 
respects.  The  section  (622)  as  to  revision  by  the  High  Court 
did  not  provide  for  the  case  where  the  lower  Court  appeared 
to  have  acted  in  the  exercise  of  its  jurisdiction  illegally  or  with 
material  irregularity.  And  there  were  several  slips  in  the  drafting,^ 
of  which  perhaps  the  most  impoi'tant  was  in  the  first  claoQ^  of 
the  section  {113)  on  res  judicata.  The  writer,  who  had  succeeded 
Sir  Arthur  Hobhouse  as  law- member,  therefore  introduced  into 
the  Viceregal  Council  a  Bill  which  became  law  as  Act  XII  of  1879, 
and  amended  about  1 30  sections  of  the  Code. 
The  Code  In  the  beginning  of  1882  another  Bill  was  introduced  to  exempt 
of  1 88a.  £j,Q^  attachment  the  whole  of  the  salaries  of  public  officers  and 
railway  servants  when  not  exceeding  rs.  20  per  mensem,  extending 
section  539  (as  to  suits  relating  to  public  charities)  to  suits  relating 
to  religious  endowments,  and  applying  sections  434  and  650  A  to 

^  Messrs.  Field,  Maclean,  K.  J.      Chand,  an  Extra  Assistant  ComnoiB- 
Crosthwaite  and  J.  W.  Smyth  (all  of      sioner  in  the  Panj^b. 
the  Bengal  Civil  Service),  and  Hukm 
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Revenge  as  well  as  to  Civil  Courts.  The  Select  Committee  to  which 
this  Bill  was  referred  added  some  ten  or  twelve  less  important 
amendments  of  other  parts  of  the  Code ;  and  as  the  Code  had 
been  already  amended,  thought  that  the  convenience  of  the  courts, 
the  bar  and  the  public  required  that  Act  X  of  1877  ^md  its 
amending  Act  (XII  of  1879)  should  be  repealed  and  re-enacted 
with  the  amendments  proposed  by  the  amended  Bill,  but  without 
any  change  in  the  order  and  numbering  of  the  parts,  chapters  and 
sections  of  the  Act  of  1877.  The  Council  agreed  to  this,  and  the 
present  Code,  Act  XIV  of  1882,  accordingly  became  law. 

The  Code  begins  with  a  short  preamble  and  nine  sections  con- 
taining certain  definitions  and  other  preliminary  matter.  The 
portions  of  the  Code  which  extend  to  the  provincial  Courts  of 
Small  Causes  are  declared  by  section  5  and  schedule  II.  The  por- 
tions extending  to  the  Presidency  Small  Cause  Courts  are  declared 
by  Act  XV  of  1882,  sec.  23  and  its  second  schedule.  The  few 
portions  which  do  not  apply  to  the  High  Courts  in  the  exercise  of 
original  jurisdiction  are  declared  by  the  Code  itself,  section  638. 

Pabt  I.   Of  Suits  in  Genkral. 

^ » -.. 

This  Part  deals  with  litigation  in  the  simplest  case,  from  the 
time  that  the  plaintiff  decides  on  suing  and  has  to  select  his 
^         forum  to  the  time  when,  having  obtained  a  decree,  he  proceeds 
I  to  execute  it.     It  assumes  that  the  plaintiff  is  a  sane  adult  British 

I  subject,  and  neither  a  pauper,  a  military  man,  or  a  mere  stakeholder. 

:  It  assumes  that  the  defendant  is  another  sane  adult  British  subject, 

that  he  is  not  a  military  man,  and  that  he  does  not  attempt  to 
)  abscond  or  to  waste  the  subject-matter  of  the  suit.    It  also  assumes 

that  ^e 'Stcit''is  not  compromised,  and  that  in  the  course  of  the 
litigation  neither  party  dies,  becomes  insolvent,  marries,  or  requires 
a  commission  to  issue.  It  is  divided  into  eighteen  chapters  re- 
lating to  the  following  subjects : — 

I.  The  jurisdiction  of  the  Courts  and  res  judicata. 
II.  The  place  of  suing. 

III.  Parties,  their  appearances,  applications  and  acts. 

IV.  The  frame  of  the  suit,  and  the  form  of  the  plaint. 
V.  The  institution  of  suits. 

VI.  Service  of  summons  on  the  defendant. 

VII.  The  appearance  of  the  parties,  and  the  consequence  of 
non-appearance. 

VIII.  Written  statements. 
IX.  The  examination  of  the  parties  at  the  firBt  hearing. 
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X.  Tlie  admission,  inspection,  production,  and  impoonding 

of  documentfl. 
XI.  The  settlement  of  issues. 
XII.  The  disposal  of  the  suit  at  the  first  hearing. 

XIII.  Adjournments. 

XIV.  Summoning  witnesses. 
XV.  Examination  of  parties  and  witnesses. 

XVI.  Judgment  and  decree. 
XVII.  Costs. 
XVIII.  Execution  of  decrees. 

Chapter  7.    Of  the  Jurisdiction  ofUae  Courts  and  Res  Judicata. 

The  first  question  for  a  person  seeking  judicial  relief  is,  whether 
his  Buit  can  be  brought ;  whether,  in  other  words,  the  Courts  have 
jurisdiction  to  grant  the  desired  relief. 

Here  the  Code  first  declares  generally  that  no   person  shall 
by  reason  ^of^h[a.-dflBcant  or  place  of  birth  be  in  any  civil  pro- 
ceeding exempt  from  the  jurisdiction  of  any  of  the  Courts  \    This 
had  been  the  law  in  the  Bengal  Presidency  since  the  year  1836  in 
regard  to  all  the  civil  courts  except  the  Mnnsifs*.     But  this  de- 
claration does  not  affect  special  laws,  such  as  have  been  provided 
for  the  care  of  the  property  and  persons  of  minors',  and  for 
privileged  persons,  such  as  the  late  King  of  Oudh,  and  the  families 
of  the  NawAb  of  the  Carnatic  *  and  the  Nawib  of  Surat  *. 
/     The  Code  then  declares  the  jurisdiction  to  try  all  suits  of  a 
/    '  civil  nature,'  excepting  suits  of  which  their  cognisance  is  barred, 
by  any  law  for  the  time  being  in  force ;  such,  for  instance,  as  the 
Limitation  Act,  or  Act  XVIII  of  1850,  which  bars  suits  against 
judges  for  acts  done  by  them  in  good  faith'  in  the  discharge  of 
N^'  "  their  judicial  duties',  or  the  Code  of  Criminal  Procedure,  sections 

^33*    I4<>>    ^42>  which  prevent    the    civil    Courts    from    inter- 
fering with   the  orders  of  magistrates  for  the  removal  of  public 

nuisances^,  or  the  Code  of  Civil  Procedure  itself,  sec.  244.     The 

.- 

'-^    *  For  the  old  legislation  as  to  the  H.C.,  A.C.  J.  36:  5  Suth.  Civ.  B.104, 

persons  amenable  to  civil  jurisdiction,  coL  1:13  Sath.  1 3. 
see  Acts  XI  of  1836,  sec.  a  :  XXIV  "  See  a  Agra,  81 :  13  Suth.  13.  But 

of  1836,  sec  5 :  III  of  1839,  b^*  '  •  m  to  a  Magistrate's  order  concerning 

YI  of  1843,  sec.  7 :  III  of  1850,  sec.  i.  the  interior  of  a  pHvate  house,  see 

'  It  was  extended  to  the  Munsif  s  8  Suth.  Civ.  B.  239. 
court  in  1843.  Other  laws  by  which  the  cognisance     A 

"^  2  N.  W.  P.  79,  83.  of  suits  is  barred  are — Act  XIII  of 

*  Act  XXXVII  of  1858.  1857,   sees.  13,   14   (quality  etc.   of 

*  Act  XVIII  of  1848.  opium    delivered   to    Government): 

*  And  see  infra,  sec.  288.  Act  I    of   1859,   ^^^'   57   (suits   by 
"^  2  Mad.  H.  C.  396,  443 :   3  Bom.  seamen    for    wages) :     Act    IX    of 
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regalation  of  tn^^p■^  jp  ^nf  witbin .  tllfi  proTincA  of  civil  Coflrts  ^^Matters  of 
But  the   Code  explains  that  a  siiit  in  which  the  right  to   pro-  'f^^G^^^* 
perty   or   an   office   is  contested   is    a    rait   of  a  civil   nature,  / 
although  the  right  may  depend  on  the  decision  of  questions  as  \    ^   S.  I 
to  religious  rites  or  ceremonies*.     In   other  words,  the   Courts 
do  nnjtf  TTiftddlf^  with  matters   of  religion,  except  so  far  as  such 
matters  are   inseparable   from  ^^n^ions   as   to    civil   rights   or 
liabilities.     The   rule    corresponds    with   that   followed   by   the 
English    Courts    with    regard   to   dissenting   religious   bodies '. 
And  the  Courts  will  not  give  relief  when  by  so  doing  they  would  Immoral- 
recognise  an  immoral  custom  ^  as  where  the  dancing-girls  of  a  ^^7* 
temple  sue  to  enforce  a  monopoly  of  the  gains  of  prostitution. 
The  Courts  cannot  take  cognisance  of  '  acts  of  state/  that  is.  acts  AcU  of 
done  in  the  exercise  of  sovran  powers '  which  do  not  profess  to  be  ^   ^* 
justified  by  municipal  law*.     It  must,  however,  be  remembered 
that  the  Secretary  of  Sf^fA  in  n/^«n/»ii  oannot.iix  India  claim  on 
behalf  of  the  Crown  the  prerogative  of  immunity  from  suit  ^ ;  and 
where  the  act  complained  of  professes  to  be  done  under  the  sanction 
of  municipal  law  and  in  the  exercise  of  powers  conferred  by  that 
law,  the  circumstance  that  it  is  an  act  done  by  the  sovran  power,  or 
by  the  delegate  of  that  power,  does  not  oust  the  jurisdiction  of  the      . 
Courts  ^  And  a  suit  will  not  lie  for  costs  awarded  by  a  civil  court,  C^ts  at  * 
or  for  damages  occasioned  by  a  civil  action,  even  though  brouglnr^*™*^^®^" 
maliciously  and  without  reasonable  or  probable  cause®.     The  Code  Trial  by 
of  Civil  Procedure  (unlike  the  Code  of  Criminal  Procedure,  sec.  55)  J^J^^^e^ted 
contains  no  rule  that  a  judge  shall  not  try  any  case  in  which  he  is 
personally  interested,  except  in  case  of  necessity,  where  no  other 
Judge  has  jurisdiction.     That  a  judge  of  the  High  Court  will  refuse 

1859,  "^-  ^^  (forfeittirM  and  attach-  '  The  words 'or  tenets*  should  have 
mentfl):   Act  XXIII  of  1871,  sees,  been  added.    See  5  Mad.  313. 
4-7  (daimB  to  pennons  and  grants) :  '  See  Cooper  r.  Gordon,  L.  R.,  8£q»        ^ 
Actlof  1877,  sec.  21  (contracts  which  249:    Brown  t.   Curi  of  Mo^itreal, 
cannot  be  specifically  enforced) :  Act  L.  R.,  6  P.  C.  157. 
VI  ofi878,  sec.  17  (decisions  of  Collec-  •  i  Mad.  168. 
i               tor  as  to  treasure  trove):  AetXYIIof  '  e.g.  the  powers  of  making  peace 
1               1878,  sees.  I,  3,  4  (compensation  for  and  war,  of  condlading  treaties,  of 
f              acts  relating  to  ferries),  and  a  large  seizing    property  by  right    of   con- 
number*  of  local  enactments  relating  quest. 
I              to  encumbered  estates,  revenue  mat-  *  L.  R.,  2  I.  A.  38 ;  following  7 
ters.  Tillage  cesses,  hereditary  offices,  Moore,  I.  A.  476 ;  and  see  5  Mad. 
forests  and  forest  produce,  rent-suits.  273,  dissenting  from  i  Cal.  11.     See, 
For  the  restriction  of  the  interference  nf  too,  3  All.  829,  per  Stuart  C.J. 
the  Bombay  Courts  in  caste  question?,  ^  21  &  22  Vic.  c.  106,  sec.  65. 
see  Bom.  Reg.  II  of  1827,  sec.  21,  and  '  5  Mad.  282,  per  Turner  C.J. 
3  Bom.470:  6Bom.  725:  iiBom.534.  '  1  Bom.  467.    But  see  Churchill 
*  5  Bom.  80,  81.  V.  SiggerSj  3  El.  k  Bl.  938. 


392 


THE   CODE   OF   CIVIL   PROCEDURE. 


Lis  alibi 
pendens. 
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to  try  such  cases,  see  Bourke,  Rep.  O.  C.  p.  273.  For  the  English 
common  law  on  this  suhject  see  Dimes  v.  Grand  Junction  Canal  Co., 
3  H.  L.  Ca.  793  :  Serjeant  v.  Dale,  L.  R.,  2  Q.  6.  D.  566,  567.  We 
may  leave  this  subject  of  jurisdiction  with  the  remark  that  the 
so-called  merp[er  of  tnrta  in  felony  does  not  exist  in  Isdia^  A 
Hindd  or  Mahomedan  therefore  whose  civil  rights  have  been  infringed 
by  an  act  which  is  also  a  non-compoundable  offence  is  not  bound 
to  prosecute  the  offender  before  brin<;ing  his  civil  suit.  Nor  is 
his  right  to  sue  sut-pended  until  the  offender  is  brought  to  justice. 
The  Code  should  have  contained  rules,  either  by  way  of  express 
enactment  or  of  illustration,  as  to  each  of  these  matters. 

Section  12  then  provides  for  the  plea  of  ^t«  alibi  pendms^  the  6S6- 
eej)tio  litis  jpendentis  of  the  civilians.  It  bars  suits  only  where  the 
matter  in  issue  is  also  directly  in  issue  in  a  previous  suit  between  the 
same  parties  for  the  same  relief  in  a  British  Indian  Court  having 
jurisdiction  to  grant  it ;  ftnd  explains  that  the  pendency  of  a  suit 
in  a  foreign  Court  does  not  preclude  the  Courts  in  British  India  from 
trying  a  suit  founded  on  the  same  cause  of  action.  It  is  founded 
on  three  English  cases  :  Foster  v.  Vasaall,  3  Atk.  589  :  Devie  v.  Lord 
Brovmlow,  2  Dick.  611  :  BehrensY.  Sieveking,  2  My.  &  Cr.  602. 

Section  13  treats  of  res  judicata^  a  plea  founded  on  the'twdV        < 
maxims  Xemo  debet  bis  vexari  j)ro  eadem  causa  and  Interest  ^^  \  ^ 
publicae  ut  ait  finis  Utium,  and  a  subject  of  which  the  importance   1^^ 
in  a  country  inhabited  by  a  litigious  population,  is  only  equalled   r 
by  the  difficulty  of  dealing  with  it  clearly,  concisely  and  accurately  Jy 
in  a  legislative  enactment.  ^^ 

As  res  judicata  is  a  plea  in  bar,  not  a  plea  to  the  jurisdiction«.the 
place  of  this  section  may  be  objected  to ;  but  the  circumstance  that 
the  corresponding  section  2  of  Act  YIII  of  1859  stood  in  the  fore- 
front of  that  Code,  and  the  convenience  of  having  so  important 
a  clause  in  a  prominent  position  seemed  in  this  igfitance  to  outweigh 
tsonsiderations  of  logical  arrangement.  The  principal  clause  and 
its  first  Explanation  are  founded  on  the  definition  in  Livingston's 
code  of  evidence  for  the  State  of  Louisiana,  §  192.  ^  Res 
judicata  is  whatever  has  been  finally  decided  by  a  Court  of  com- 
petent jurisdiction — proceeding  according  to  the  forms  of  law — ^by 
a  valid  sentence — on  a  matter  alleged,  and  either  desired  or  ex- 
pressly or  impliedly  confessed  by  the  other;  and  it  is  conclusive 
evidence  of  that  which  it  decides,  between  the  same  parties  or 
those  that  represent  them,  litigating  for  the  same  thing,  under  the 
same  title  and  in  the  same  quality.'  But  the  Indian  Code  provides 
that  in  the  former  suit  the  matter  in  issue  must  have  been  not 

^  See  Vol.  I.  of  this  work,  p.  18. 
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only  substantially,  bat  directly  in  issue.  The  second,  third,  fourth  \ 
and  fifth  Explanations  rest  on  decisions  of  English  or  Indian 
Courts.  But  the  seconJ  Explanation  extends  to  matters  which 
might  or  ought  to_  have  been  ma3e  ground  of  attack  in  the 
former  suit.  The  third  declares  that  any  relief  claimed  on  the 
plaint,  which  is  not  expressly  granted  by  the  decree,  shall  be 
deemed  to  have  been  refused.  The  fourth  declares  that  a  de- 
cision is  'final'  when  it  is  such  as  the  Court  making  it  could  not 
alter  (except  on  review)  on  the  application  of  either  party  or 
reconsider  of  its  own  motion.  An  appealable  decision  may  be 
'  final '  until  the  appeal  is  made.  The  fifth  lays  down  that  when 
pe^ons  IfEfgate  T>ona  fide  in  respect  of  a  private  right  claimed 
in  common  for  themselves  and  others,  all  persons  interested  in 
such  right  shall  be  deemed  to  claim  under  the  litigants.  The  sixth 
is  taken  from  Livingston's  code,  just  mentioned,  §  198,  and  should 
be  transferirea  to  the'EVidence  Act.  The  section  is  not  exhaustive 
asTx)  the  effect  of  res  judicata.  It  does  not  deal  with  the  case  of 
judgments  in  rem^jOLor  with  that  of  j^arties  represented  by,  though 
not  claiming  under,  the  parties  to  the  former  suit  ^ 

Section  14  declares,  in  general  accordance  with  the  rules  pre-  Foreign 
vailing  in  England  ',  when  a  foreign  judgment  shall  not  bar  a  suit  j^dfir^^©^**' 
in  British  India.  This  section  provides  by  implication  that  a 
foreign  judgment  shall  be  a  bar  in  cerfain  cases  to  a  suit  on  the 
same  cause  of  acti5ii,'but  not  to  a  suit  upon  the  judgment*. 
Whether  such  suits  will  lie  in  India,  when  the  judgments  sued  on  are 
made  by  Courts  situate  in  Native  States,  has  not  yet  been  settled  *. 
The  Madras  High  Court  holds  that  su^h  suits  will  lie  ;  while  the 
Bombay  High  Court  infers,  from  the^wer  given  to  the  Government 
of  India  by  section  434  to  declare  that  the  judgments  of  Native 
Courts  may  be  executed  as  if  they  had  been  passed  by  British  Courts, 
that  the  Legislature  did  not  intend  that  suits  should  be  brought  on 
the  judgments  of  Native  Courts.  It  is  hard  to  see  how  such  an 
inference  can  fairly  be  drawn.  The  Code  makes  no  distinction 
between  the  Courts  of  Native  States  and  other  foreign  Courts, 
except  that  the  former  Courts  are  or  may  be  treated  more  favourably. 
As  regards  suits  on  other  foreign  judgments,  the  Indian  Courts 

1  As  to  thiB  see  14  Moore,  I.  A.  .    from  6  Bom.  295  and  8  Bom.  595.  Suits 

376 :  6  Bom.  715.  on  judgments  passed  by  the  French 

^  See  3  Smith's  Leading  Cases,  869,  Courts  at  Chandemagore,  Mah^  and 

but  consider,  as  to  clause  (^),  Godard  Pondicherry  have  often  been  brought 

v.  Gray  J  L.  B.,  6  Q.  B.  139.  in  Calcutta  and  Madras ;  see  4  Suth. 

'  6  Mad.  275.     See  form  of  plaint.  Civ.  R.  io8  :    15  Suth.  Civ.  R.  500  : 

infra,  Sched.  IV.  no.  27.  8  Mad.  H.  C.  14:    2  Mad.  337  :    2 

*  See  7  Mad.  105,  164,  dissenting  Mad.  400. 
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would  follow  the  English  rales,  which  have  recently  heen  stated  by 
Fry  J.  as  follows^ : — 

The  Courts  of  England  consider  the  defendant  bound — 

(a)  Where  he  is  the  subject  of  a  foreign  country  in  which  the 
judgment  has  been  obtained : 

(6)  Where  he  was  resident  in  the  foreign  country  when  the 
action  began : 

{e)  Where  the  defendant  in  the  character  of  plaintiff  has  selected 
the  ipruin.ui.whioh  ha  ia  afterwards  sued : 

(d)  Where  he  has  vQlujitorily  appeared; 

(e)  Where  he  has  contracted  to  submit  himself  to  the  forum  in 
which  the  judgment  was  obtained : 

(J)  And  possibly,  if  Beequei  t.  MaeCarthy^  2  B.  &  Ad.  951,  be 
right,  where  the  defendant  has,  within  the  foreign  jurisdiction,  real 
estate  in  respect  of  which  the  cause  of  action  arose  while  he  was 
within  that  jurisdiction. 

Moreover,  in  a  case  reported  in  2  Mad.  400,  Turner  CX  decided 
the  following  points : — 

( i)  Where  a  defendant  sued  in  a  foreign  tribunal  takes  no  objection 
to  the  jurisdiction^  he  cannot  afterwards  question  that  jurisdiction. 

(2)  Mere  irregularity  of  procedure  on  the  part  of  a  foreign 
tribunal,  which  ordinarily  proceeds  in  accordance  with  the  re- 
cognised principles  of  judicial  investigation,  is  not  sufficient  ground 
for  refusing  to  give  effect  to  its  judgment. 

(3)  Where  the  limitation-law  bars  the  remedy  but  does  not 
extinguish  the  right,  a  foreign  judgment  in  a  suit  on  a  contract  is 
not  open  to  the  objection  that  the  suit  was  time-barred  in  the 
country  where  the  contract  was  made. 

The  judgments  of  all  Courts  situate  in  England,  with  the 
exception  of  the  Judicial  Committee  of  the  Privy  Council,  are 
'foreign  judgments'  within  the  meaning  of  the  Code;  and  the 
Bombay  High  Court  has  treated  as  a  foreign  judgment  the  call- 
order  of  the  Court  of  Chancery  on  a  contributory  of  a  company 
registered  in  England  and  being  wound  up  under  the  authority  of 
the  latter  Court  *. 

The  Limitation  Act  (Sched.  II,  art.  117)  provides  a  six-years 
limitation  for  suits  on  foreign  judgments. 

^  Mousillon  v.  Itounllon,  14  Ch.  Knd  the  note  to  the  Duchess  qfKinsf*' 

Div.  371.    And  see  Obicini  v.  JBligkf  ton's  Ceue,  2  Smith,  L  C,  9th  ed.,8i  a. 

I  Moore  &  Scott,  477 :   Vanqudin  v.  As  to  the  desirabilitj  of  giving  credit 

Souard,  15  C.  £.,  N.  S.  341 :  Scott  v.  to  foreign  judgments,  see  i  Mad.  198, 

Filkinffton,  a  £.  &  S.  1 1 :  Ahouloff  per  Hollowaj  J. 

V.  Oppenkeimer,  10  Q.  B.  Div.  295 :  *  8  Bom.  H.C.,  O.C.J,  aoo. 
Grant  v.  Easton,  13  Q.  B.  Div.  30a  : 
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Chapter  II.   Of  the  Pierce  of  Suing, 

Assuming  that  his  sait  can  be  brought,  the  next  question  for 
a  person  seeking  judicial  relief  is,  to  which  Court  he  ought  to 
resort.  The  Code  answers  this  by  declaring  (eec.  15)  that  *  every 
suit  shall  be  instituted  in  the  Court  of  the  lowest  grade  competent 
to  try  it/  The  competence  here  referred  to  is  determined  by  the  j 
actual  value  of  the  plaintifiTs  claim  or  its  subject-matter  (the  Suits 
Valuation  Acl,  VII  of  1887,  the  Provincial  Small  Cause  Courts 
Act,  IX  of  1887,  the  Presidency  Small  Cause  Courts  Act,  XV  of 
1882),  and  the  local  laws  regulating  the  jurisdiction  of  the  Courts. 
These  laws  are  now  as  follows : — 

In  Bengal,  the  North- Western  Provinces  and  Assam,  Act  XH 
of  1887,  sees.  18-25. 

In  Madras,  Act  III  of  1873,  amended  by  Act  XXI  of  1885  : 
Madras  Beg.  IV  of  18 16,  sec.  5. 

In  Bombay,  Act  XIV  of  1869:  Act  II  of  1864  (Aden):  Bom.  Act 
Xllof  i866(Sind). 

In  the  PanjAb,  Act  XVIII  of  1884. 

In  Oudh,  Act  XIII  of  1879. 

In  the  Central  Provinces,  Act  XVI  of  1 885. 

In  Burma,  Act  XVII  of  1875. 

In  Coorg,  Beg.  II  of  188 1. 

In  Ajmer  and  Merwira,  Beg.  I  of  1877. 

Section  16  specifies  the  suits  whose  forum  is  fixed  with  reference  Fomm 
to  the  subject-matter.     Such  are  suits  relating  to  immoveable  pro-  ^^P^^^J^fiT 
perty  and  suits  for  moveables  which  have  been  distrained  or  attached,  subject-    ' 
But  suits  to  obtain  compensation  for  wrong  to  immoveable  property  ni»**«r« 
may  be  optionally  instituted  in  the  Court  within  whose  jurisdiction 
the  defendant  resides.     Exceptions  are  made  in  the  cases  of  suits  ^ 

to  obtain  relief  respecting  land  where,  as  in  the  case  of  a  specific 
performance  of  a  contract  of  sale,  the  relief  sought  can  be  obtained 
by^the  personal  obedience  of  the  defendant.  Such  suits,  as  well  as 
suits  for  compensation  for  wrongs  to  immoveable  property,  may  be 
brought  either  in  the  Court  which  has  jurisdiction  over  the  land  or 
in  the  Court  which  has  jurisdiction  over  the  person  of  the  defendant. 

Section  17  deals  with  the  suits  which  must  be  instituted  where  F«rtim 

the  defendant  resides,  carries  on  business,  or  personally  works  for  <i®I^^"iiig 

gain,  or  where  the  cause  of  action  arose.     Where  there  are  several  dant's  resi- 

defendants,  only  some  of  whom  reside  etc.  within  the  local  limits  of  dence  etc., 

or  place 
the  Coui*t's  jurisdiction,  the  suit  cannot  be  instituted  in  the  Court  where 

without  either  (a)  the  leave  of  the  Court,  or  (6)  the  acquiescence  of  ^^^  of 
.,  » ■i'**'!  ■  ■-■'-'--  '  action 

the  non-residents.  arose. 


f 
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Section  18  provides  for  suits  for  compensation  for  wroLgs  to 
person  or  nioyeable  property  where  the  wrong  is  done  in  one  joris- 
diotion  and  the  defendant  resides  in  another. 

Section  19  provides  for  suits  for  immoveable  property  situate  in 

a  smgle  district  bat  within  the  jurisdiction  of  different  Courts^  and 

for  the  case  where  the  property ^is  situate  in_  different  districts. 

".   '{'      }^  Power  is  given  by  section  20  to  stay  proceedings  where  all  the 

'X     %  defendants  do  not  reside  within  the  jurisdiction. 

'»'  TVansfertf      Section    25  provides  for  the  transfer  by  the   High  Court  or 

I  T:  Bolwdi^      T>i«trifit  nni^jpt  of  siiita  pending  in  a  suKr3ina£e'  Court  of  first 

y  .  V  n&te  instance  or  of  appeal.      This  applies  to  suits  in  Courts  of  Small 

'^  i^ouFM.       Causes  which  are  declared  by  section  2  to  be  '  subordinate '  to  the 

ji  High  Court  and  District  Court. 
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Chapter  III.   0/  Parties  and  their  Appearances  a$id  Ads, 

>  Partiet.  Having  ascertained  the  Couii  to  which  he  must  resort,  the  third 

^  i  question  for  the  person  seeking  judicial  relief  is,  for  and  against 

1 1  what  parties  such  relief  must  be  claimed. 

^  The  first  eight  sections  of  this  chapter  are  taken,  with  some  modi- 

■^  fications,  from  the  orders  framed  in  England  under  the  Supreme 

!  \  Court  of  Judicature  Act,  1875,  and  gpve  a  wide  latitude  as  to 

the  persons  who  may  be  made  parties.     Section  30  declares  that 

when  there  are  numerous  parties  having  the  same  interest  in  one 

'  suit,  one  or  more  of  them  may,  with  the  permission  of  the  Couit, 

sue  or  be  sued,  or  may  defend,  in  such  suit  on  behalf  of  sdl  parties 
so  interested.  A  caste,  for  instance,  may  be  represented  by  a  group 
of  its  members  ^  Any  person  on  whose  behalf  a  suit  is  so  instituted 
or  defended  may  apply  to  the  Court  to  be  made  a  party  (sec.  32), 
and  the  Court  is  empowered  to  give  the  conduct  of  the  suit  to 
such  plaintiff  as  it  thinks  fit.  A  like  power  exists  in  England 
under  15  &  16  Vic.  c.  86,  s.  42,  rule  7.  Save  upon  the  appli- 
cation of  either  party  on  or  before  the  first  hearing,  the  Court 
cannot  order  the  name  of  any  party  to  be  struck  out.  But  it  may 
at  any  time,  with  or  without  such  application,  add  parties  and 
order  any  plaintiff  to  be  made  a  defendant,  or  any  defendant  to  be 
made  a  plaintiff  (sec.  32).  It  often  happens  that  a  nonjoinder  or 
misjoinder  is  not  discovered  till  after  issues  are  settled  and  the 
evidence  is  gone  into;  and  the  Judge  should  have  full  power  to 
correct  the  mistake  whenever  it  is  found  out.  The  objections  for 
want  of  parties,  for  joinder  of  parties  who  have  no  interest,  or  for 
misjoinder,  if  not  taken  before  the  first  hearing,  will  be  deemed 
to  have  been  waived  (sec.  34). 

•        *  II  Bern.  536,  per  West  J. 
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Cha2>UT  IV.    Of  the  Fmme  of  the  Suit, 

Section  42  declares  that  every  suit  shall  as  far  as  practicable  be  Claixni 
so  framed  as  to  afford  ground  for  a  final. decision  upon  the  subjects  ^^  ^^ 
in  dispute,  and  so  to  prevent  further  litigation  concerning  them. 

'Were  the,ruleothenfvi8e,  a  man  might  be  sued  repeatedly  in  -, 
respect  of  different  parts  of  the  same  matter,  and  conflicting  judg-    ; 
ments  might  be  pronounced  regarding  separate  portions  of  the  same    ' 
property,  included  in  the  same  cause  of  action.     And  as  the  value 
of  the  property  claimed  by  the  plaint  determines  the  class  of  judges 
by  which  a  suit  is  cognisable  and  the  remedies  of  the  parties  in  an 
appeal,  a  suit  might  be  split  up,EO  that  each  branch  of  it  should  be  de- 
cided by  a  judge  of  a  lower  class  than  that  by  which^  with  reference  to 
the  value  of  the  whole  property  in  litigation,  it  ought  to  be  decided, 
and  the  right  of  the  parties  to  appeal  would  be  unfairly  limited  ^' 
^  The  suit  must  include  the  wh<5le  of  the  claim  which  the  plaintiff  ' 

is  entitled  to  make  in  respect  of  the  cause  of  action  upon  which  he 
sues ;  but  he  may  relinquish  any  portion  of  his  claim  in  order  to 
bring  the  suit  within  the  jurisdiction  of  any  Court.  If,  however,  he 
does  so,  he  cannot  afterwards  sue  in  respect  of  the  portion  so  relin- 
quished. When  he  is  entitled  to  more  than  one  remedy  in  respect 
of  the  same  cause  of  action,  he  may  sue  for  all  or  any  of  his 
remedies ;  but  if  he  omits,  except  with  the  leave  of  the  Court 
obtained  before  the  first  hearing,  to  sue  for  any  of  such  remedies, 
he  cannot  afterwards  sue  for  the  remedy  bo  omitted  (sec.  43). 

After  these  provisions,  the  Code  contains  four  sections  as  to  the  Joinder  of 
joinder  of  causes  of  action  and  multifariousness,  i.e.  the  joining  in  *^"**"°*^ 
one  i^uit  of  several  distinct  and  naturally  diasimilar  claims  upon  the 
same  defendant  or  several  defendants*.  These  sections  are  taken  from 
the  orders  framed  in  England  under  the  Supreme  Court  of  Judica- 
ture Act,  1875  (Order  xviii,  rr.  2  and  5).  The  rule  respecting 
the  claims  that  may  be  joined  with  a  suit  for  the  recovery  of  land 
places  suits  to  obtain  declarations  of  title  to  land  on  the  same 
footing  as^uits  to  recover  it^  find  enables  a  mortgagee  to  join  with 
eitherof  those  suits,  claims  to  enforce  any  of  his  remedies  under  the 
mortgage.  This  is  in  accordance  with  a  decision  of  the  Master  of 
^  the  Bolls  on  the  corresponding  English  rule ;   see  3  Ch.  D.  629  : 

22  Ch.  D.  281.  The  Code  (sec  44)  expressly  provides  for  joining 
with  claims  by  or  against  a  legal  representative,  claims  which  he 
was  personally  entitled  to,  or  liable  for,  jointly  with  the  deceased 

'  W.  Macpherson,  New   Civil  Procedure  for  British  India,  1871,  p.  54^ 
citing  3  Suth.  148. 
^  See  14  Gal.  681. 
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person  whom  he  represents,  e.  g.  on  a  promissory  note  jointly 
executed  by  the  deceased  and  the  person  who  becomes  his  executor. 
When  causes  of  action  ore  united,  the  jurisdiction  of  the  Court 
as  regards  the  suit  depends  on  the  amount  or  value  of  the  aggr^^te 
subject-matter  at  the  date  of  instituting  the  suit  (sec.  45). 

Chapter  V.  Of  tlie  InsUiuUon  of  SuiU. 
The  plaint.  The  Code  here  provides  that  every  suit  shall  be  commenced  by 
plaint,  and  contains  rules  as  to  the  language  and  contents  of  the 
plaint,  as  to  its  signature  and  verification,  and  as  to  rejecting  it^ 
amending  it,  or  returning  it  for  amendment.  Aa  to  its  contents, 
the  Code  declares  that,  if  the  plaintiff  has  allowed  a  set-off  or 
relinquished  a  portion  of  his  claim,  the  plaint  must  show  the 
amount  so  allowed  or  relinquished.  Where  he  sues  in  a  represent- 
ative character,  the  plaint  muat  show  that  he  has  taken  the  steps 
necessary  to  enable  him  to  sue ;  and  if  the  cause  of  action  arose 
beyond  the  period  ordinarily  allowed  for  instituting  the  suit,  the 
plaint  must  show  the  ground  of  exemption  from  such  law  (sec.  50). 

When  the  plaint  is  admitted,  section  58  requires  the  plaintiff  to 
present  as  many  copies  of  it  as  there  are  defendants,  unless  where 
the  Court,  by  reason  of  the  length  of  the  plaint,  the  number  of  the 
defendants  etc.,  allows  him  to  present  a  like  number  of  concise 
statements  of  the  claim  made  and  the  remedy  required. 

When  the  plaintiff  sues  upon  a  document  in  his  possession,  he 
must  pioduce  it  in  Court  when  the  plaint  is  presented,  and  deliver 
the  document  or  a  copy  to  be  filed.  The  object  is  to  prevent  forgery 
and  fraudulent  alteration  during  the  trial,  and  not,  as  is  some- 
times supposed,  to  enable  the  Court  to  refer  to  documents  so  filed  as 
if  they  were  thereby  made  evidence  without  further  proof. 

Section  61  provides  for  suits  on  lost  negotiable  instruments,  and 
is  taken  from  Act  V  of  1866,  sec.  14,  the  Indian  equivalent  of  17 
&  18  Vic.  c.  125,  s.  87  =  45  &  46  Vic.  c.  61,  s.  70. 

The  chapter  ends  with  the  provision,  sec.  63,  that  a  document 
which  ought  to  be,  but  is  not,  produced  when  the  plaint  is  pre- 
sented shall  not  without  the  leave  of  the  Court  be  received  in 
evidence  on  his  behalf  at  the  hearing.  But  this  does  not  apply 
to  documents  handed  to  a  witness  merely  to  refresh  his  memory, 
or  produced  for  cross-examination  of  the  defendant's  witnesses,  or 
in  answer  to  any  case  set  up  by  him. 

Chapter  VI.   Of  the  Issue  and  Service  of  Summons. 

Issue  of  When  the  plaint  has  been  registered  and  the  copies  or  concise 

'    statements  required  by  section  58  have  been  filed,  a  summons  may  be 
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issued  to  each  defendant  (sec.  64),  and  if  the  Court  thinks  fit,  he 
must  appear  in  person^  jgrovided.  be  residiiLiyitbia.ihaJocftLJimits 
of  ^1^9  Qourfc'fl  ordinary  jurisdic|iQn^.iMc  withift-  fifty  Qjc^.wbere  there 
is  ^,  railway  oommuoicfttioii  for  fiye-sixths  of  tbs.  dii?tance2  two 

I  hundred  miles  from  the  court-house.     The  Coui*t  determines  when 

issuing  the  summons  whether  it  shall  be  for  the  settlement  of  issues 

'  only  or  for  the  final  disposal  of  the  suit.  .  _ 

Sections  72-92  contain  elaborate  provisions  as  to  the  service  of  i^jrvioe  of 
the  summons.      The  object  is  to  make  sure,  as  far  as  possible,  that  '^y"'^^'^* 
the  summons  cQgies  to  th^  jjUQp.wledge  of  the  defendant.     When  it     > 
is  considered  how  large  a  proportion  of  the  suits  in  British  India     • 
are  decided  ex  parte  owing  to  the  defendant's  failure  to  appear,  the 
importance  of  this  part  of  the  Code  can  hardly  be  exaggerated..  ^ 
The  Code  of  1859,  sec.  55,  provided  that  when  the  defendant      \ 
could  not  be  found  (i.e.  when  the  process-server  said  that  he  could 
not  be  found),  and  there  was  no  one  else  on  whom  service  could  be 
made,  the  serving  officer  was  to  fix  a  copy  of  the  summons  on  the 
outer  door  of  the  house  in  which  the  defendant  was  dwelling,  but 
it  omitted  to  say  what  th^  effect  of  this  fixing  was  to  be,  nor  did 

i  it  take  any  precautions  against  the  fraud  and  indolence  of  process- 

i  servers.    The  new  Code  provides  as  a  rule  that  personal  service  shall 

be  proved  by  the  written  acknowledgement  of  the  person  served  (sec, 
7  9),  and  where  such  proof  is  impossible,  that  the  serving^  officer  should 
fix  a  copy  of  the  summons  on  the  defendant's  dwelling  and  return 
the  original  with  an  endorsement  stating  the  circumstances  (sec.  80). 
He  is  then  cTfuninad  <»  oath  touching  his  proceedings  (sec.  82). 
And  the  Court  may  then  order  substituted  service  if  it  is  satisfied 
that  the  summons  cannot  be  served  in  the  ordinary  way. 

r  In  the  case  of  prixi^gged  defendants,  sections  91  and  92  provide  Privileged  / 

for  substituting  for  a  summons  a  letter  sent  by  post  or  by  a  special  rYgV?"*** 

^  messenger.  641).    '     ' 

Chajyter  711.   Of  the  appearance  of  the  parties  and  consequence 

of  non-appearance. 

The  Code  then  lays  down  rules  of  procedure  in  the  cases  where 
both  parties  attend  (sec.  96);  where  the  summons  has  not  been 
^  served  in  consequence  of  the  plaintiff's  failure  to  pay  the  fees  for 

serving  it  (sec.  97);  where  neither  party  appears  (sees.  98,  99); 
where  the  plaintiff  only  appears  (sec.  100) ;  where  the  defendant 
only  appears  (sec.  102) ;  where  the  defendant  residing  out  of  British 
India  does  not  appear  (sec.  104);  where  one  of  several  plaintiffs  or 
defendants  does  not  appear  (sees.  105,  106).  A  dismissal  for  Dismissal 
default  or  a  decree  ex  parte  is  no  more  than  a  just  consequence  of       de&^t- 
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Decree  ex  the  failure  to  appear,  wbere  it  is  voluntary ;   aud  where  it  is 
^^''  '*         iDYoluntary,  there  is  a  remedy  in  the  powers  given  to  the  Court 
by  sections  loi,  103  and  108. 

The  chapter  concludes  with  sections  (108,  109)  as  to  the  setting 
aside  the  decrees  passed  ex  parte  against  the  defendant.  No  such 
decree  will  be  set  aside  without  notice  to  the  opposite  party. 

Chapter  VIIL  Of  Written  SUUements  and  Set^Jl 
Pleadings.  The  present  Code,  like  Act  YIII  of  1859,  r^uires  no  written 
pleading  except  the  plaint.  It  was  admitted  on  all  hands  that  in 
the  large  majority  of  cases  coming  before  the  Courts,  namely,  suits 
for  debt,  written  pleadings  of  any  other  kind  are  useless.  This  bad 
been  proved  in  England  by  the  experience  of  the  County  Courts 
«  and  in  India  by  the  experience  of  the  Presidency  Courts  of  Small 

Causes  and  the  military  Courts  of  Request.     But  in  suits  relating 

to  immoveable  property  and   in  other  cases  of  complexity  and 

difficulty^,  it  is  often  convenient  to  have  the  written  statements  of 

i  r  "^  Wriij^en    .  the  parties.    The  Code  therefore  here  permits  the  parties  at  any  time 

t^^'-hefbre  or  at  the  first  hearing  to  tender  written  statements  of  their 
respective  case^^  and  the  Court  may  itself  at  any  time  require  a 
written  statement  from  any  of  the  parties  and  receive  one  for  the 
purpose  of  answering  a  statement  so  required.  These  statements 
must  not  be  argumentative  (sec.  114),  and  the  Court  is  em- 
powered to  deal  with  them  when  they  violate  this  rule  or  are 
prolix  or  irrelevant  (sec.  116). 
Set-off.  Sections  1 1  Xy  2 1 6  and  221  were  intended  to  contain  the  Indian  law 

of  set-off,  or  the  compensation  of  one  debt  for  another^  and  to  differ 
from  the  present  English  rules  on  this  subject  (Orders  xix.  r.  3,  xxi. 
r.  1 7).  In  England,  set-off  is  not  confined  to  pecuniary  claims,  and 
in  the  case  of  such  claims  the  power  of  set-off  is  not  limited  to  debts. 
Claims  for  unliquidated  damages  may  now  be  set  off  in  all  Courts 
against  debts,  debts  against  damages,  and  damages  against  damages. 
But  under  the  Indian  Code  set-off  is  confined  to  suits  for  the  recovery 
of  money,  and  the  following  four  requirements  must  be  fulfilled : — 
(a)  The  sum  of  money  claimed  to  be  set-off  must  be  ascertained : 
(6)  It  must  be  legally  recoverable  by  the  defendant  from  the 
plaintiff : 

(0)  In  such  claim  both  parties  must  fill  the  same  character  as 
they  fill  in  the  plaintiff's  suit. 

(d)  The  amount  claimed  to  be  set-off  must  not  exceed  the 
pecuniary  limits  of  the  Court's  jurisdiction. 

If  these  four  requirements  are  fulfilled,  the  Court  sets-off  one 
^  See,  for  instance,  the  Patent  Act,  XY  of  1859,  ^^'  34- 
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debt  against  another,  and  such  set-off  has  the  same  effect  as  a  plaint 
in  a  cross-suit,  so  as  to  enable  the  Court  to  pronounce  final  judgment 
in  the  same  suit  both  on  the  original  and  on  the  cross-claim.  But  the 
decisions  of  the  High  Courts  on  this  section  mak^  ^t  hayj  ^Q  s^J^ 
what  the .  law  of  India  as  to  set-off  is  at  present.  The  pleader's 
lien  upon  the  amount 'decreed  is  expressly  saved  from  the  effect  pf 
set-off.  This  savingwas  suggested  by  Pringle  v.  Gloag,  10  Chan. 
Div.  676,  affirmed  by  Order  Ixv.  r.  14  \ 

Chapter  IX.   0/the  Examination  of  the  Parties  at  the  first  hearing. 

At  the  first  hearing  the  Court  ascertains  from  the  defendant  or 
his  pleader  whether  he  admits  or  denies  the  allegations  of  fact 
made  in  the  plaint,  and  also  ascertains  from  each  pai-ty  or  his 
pleader  whether  he  admits  or  denies  allegations  of  fact  made  in  the 
written  statement  of  the  opposite  party  and  not  admitted  or  denied  , 

by  the  party  against  whom  they  are  made.     The  Court  records        \  ^ 

such  admissions  and  denials  (sec.  117).     The  Code  intentionally        ^  ; 

omits  to  provide  that  allegations  of  fact  in  written  statements,  if    )     t     '' 
not  denied,  shall  be  taken  to  be  admitted.    Such  a  provision  would 
have  been  dangerous  in  the  case  of  untrained  .pleaders.  .^ 

At  any  hearing  the  Court  may  examine  orally  any  party  appear-      j 
ing  in  Court  or  any  companion  of  his  able  to  answer  material    J      '  ' 
questions  relating  to  the  suit.  ^^.."'^ 

On  the  corresponding  sections  of  the  Draft  Code  of  1859 
the  Commissioners  observe :  '  The  object  of  the  first  examination  is 
merely  to  enable  the  Judge  to  ascertain  what  is  the  matter  in  dis- 
pute between  the  parties.  In  the  interrogatories  which  he  may  put 
to  them  for  this  purpose  some  allowance  must  be  made  for 
misapprehension  on  both  sides.  It  is  also  manifest  that  statements 
made  at  this  examination  stand  on  a  different  footing  from  evidence  . 
given  in  a  trial  of  fact.  After  the  Judge  has  once  ascertained 
and  recorded  the  points  in  dispute,  the  parties  may  be  examined  to  /' 
them  like  other  witnesses.'  ^ 


.. .  .^ 


Chajyter  X.   0/  Discovery,  and  on  the  Ad/mission,  Inspection, 
'  Prodtiction  etc,  of  Documents, 

L  The  object  in  compelling  what  is  called  '  discovery'  is  to  pro-  interroga- 

cure  an  admission  j)f  the  case  made  by  the  plaint,  either  in  aid  *""®"- 

I  of  proof  or  to  supply  the   want  of  it,  and  to  avoid   expense^. 

The   first   seven    sections  of  this   chapter  correspond   with   the 

*  See  Edioardir,  nope,  i^Q.B,!),       Discovery,   $    a.      As  to  discovery 
93a.  in   aid   of   execution,   see  lec.   a67> 

'  Wigram,  Points  in  the  Law  of      infra. 

VOL.  II.  D  d 
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English  Order  xxxi.  rales  i-io,  from  which  they  were  immediately- 
taken.  The  altimat«  source  of  the  practice  of  putting  special 
interrogatories  is,  no  doubt,  the  civil  law^.  The  Code  here 
empowers  parties  at  any  time  to  deliver  interrogatories  in  writing. 
But  the  leave  of  the  Court  is  always  required,  there  being  no  excep- 
tion, as  in  England,  where  the  plaintiff  seeks  relief  on  the  ground 
of  fraud  or  breach  of  trust.  And  in  deciding  on  any  application 
for  leave  the  Court  should  take  into  account  any  offer  which  maj 
be  made  by  the  party  sought  to  be  interrogated,  to  deliver  particu- 
lars, or  to  make  admissions  or  to  produce  documents  relating  to 
the  matter  in  question  (Order  xxxi.  r.  2).  Sections  123,  125,  127 
provide  for  inquiring  into  the  propriety  of  exhibiting  interroga- 
tories ;  for  the  costs  of  improper  inteiTogatories ;  for  making 
objections  to  answering  interrogatories,  and  for  compelling  persons 
to  answer  sufficiently.  No  defendant  shall  deliver  interroga- 
tories for  the  examination  of  the  plaintiff  unless  such  defendant 
has  already  tendered  a  written  statement  which  has  been  received 
and  placed  on  the  record.  Otherwise  the  plaintiff  would  be  de- 
layed, without  knowing  the  nature  of  the  defence,  untO  he  had 
answered. 

As  to  admission  of  documents,  either  party  may,  not  less  than 
ten  days  before  the  hearing,  require  the  other  party  to  admit  the 
genuineness  of  any  document  material  to  the  suit.  The  Evidence 
Act,  sec.  58,  then  applies.  The  party  refusing  to  give  the  admission 
is  chargeable  with  the  expense  of  proving  the  document,  unless  the 
Court  thinks  there  were  good  reasons  for  the  refusal  (sec.  128).  A 
similar  clause  is  contained  in  the  Common  Law  Procedure  Act,  15 
&  1 6  Vic.  c.  76,  sees.  117,  118.  But  the  Code  requires  the  demand 
for  admission  to  be  served  through  the  Court. 

Discovery  is  not  confined  to  facts  resting  merely  in  the  knowledge 
of  the  defendant.  The  Court  is  empowered  at  any  time  during  the 
pendency  of  the  suit  to  order  discovery  of  documents  relating  to 
any  matter  in  question  in  the  suit ;  but  a  party  must  apply  for 
a  like  order,  if  at  all,  before  the  first  hearing  (sec.  129).  The 
Court  may  also  at  any  time  compel  production  of  documents  re- 
lating to  any  such  matter.  The  latter  power,  which  goes  far  beyond 
the  former  practice  of  the  Court  of  Chancery',  was  suggested  by 
Order  xxxi.  rule  11,  under  the  Judicature  Act.  The  Indian  Courts 
will  probably  not  compel  the  defendant  to  produce,  documents 
relating  solely  to  his  title. 

*  See  Story,  Equity  Pleading,  §  39.       &,  K.  755,  and  Story,  Equity  Pleading, 

*  See  Hardman  v,  Ellames,  2  My.       5  859. 
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Sections  131,  132,  133  provide  for  inspectiDg  and  copying  of  Inipection 
specified  documents  not  relating  solely  to  the  party's  own  title.        mento"" 

When  any  discovery  of  inspection  is  objected  to,  and  the  Court 
18  satisfied  that  Hie  right  to  such  discovery  or  inspection  depends 
on  the  determination  of  any  question  in  dispute  in  the  suit,  section  135 
(taken  from  the  English  Order  xxxi.  rule  19)  empowers  the  Court 
to  order  that  question  to  be  first  determined. 

Whoever  disobeys  any  order  to  answer  interrogatories,  or  for    ^ 
discovery  or  inspection,  which  has  been  served  personally  upon  him, 
is  made  by  section  136  guilty  of  an  offence  under  the  Penal  Code, 
sec.  188.     He  is  also  liable,  if  a  plaintiff,  to  have  his  suit  dismissed : 
if  a  defendant,  to  be  placed  in  the  same  position  as  if  he  had  not     ; 
defended. 

Section  137  enables  the  Court  of  its  own  accord,  or  on  the  Power  to 
application  of  a  party,  to  send  for  the  records  of  any  other  suit  "*^^^"^ 
or  proceeding  and  to  inspect  the  same.  This  was  originally  taken 
from  the  draft  code  of  Messrs  Mills  and  Harington.  But  such  an 
application  must  be  supported  by  an  affidavit  showing  either  that  the 
applicant  cannot  without  unreasonable  delay  or  expense  obtain  an 
authenticated  copy  or  that  the  production  of  the  original  is  neces- 
sary for  the  ends  of  justice.  To  stop  a  practice  which  existed  in 
the  Mufassal,  the  Code  here  declares  that  the  power  to  send  for 
records  shall  not  enable  the  Court  to  use  in  evidence  any  docu- 
ment which  would  be  inadmissible  in  the  suit. 

In  order  to  preclude  questions  on  appeal  as  to  whether  a  docu- 
ment  was  in  evidence  or  not,  section  141  provides  that  no  document 
shall  be  placed  on  the  record  unless  it  has  been  regularly  proved  or 
admitted. 

The  provisions  in  this  chapter  as  to  documents  apply,  so  far  as  Material 
may  be,  to  all  other  material  objects  producible  as  evidence  (sec.  ^^J®*'*"- 

145)- 

The  practice  as  to  the  admission  of  documents  has  recently  been  Notice  to 

J.J 

extended  in  England  to  the  admission  of  certain  facts ;  and  the  ^^ 
Code  should  provide,  in  accordance  with  the  English  Order  xxxii. 
r.  4,  that  if  it  be  made  to  appear  to  the  Judge  that  one  of  the 
parties  was,  a  reasonable  time  before  the  first  hearing,  required  in 
writing  to  admit  any  specific  fact,  and  without  reasonable  cause 
refused  to  do  so,  the  Court  should  either  disallow  to  such  party 
or  order  him  to  pay  (as  the  case  may  be)  the  costs  incurred  in  con- 
sequence of  such  refusal.  Notice  to  admit  facts  would  in  many 
cases  supersede  interrogatories  and  thus  save  expense  and  delay. 
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Chapter  XT.  Of  the  SetUemeiU  of  Iimu. 
jrse  of  MlmiDifltering  justice  between  litigaata  the 
arc  twn  Bnc-iTBiiTe  olijecti, — to  ascertain  the  aabject  for  decirio 
and  to  ileciili; '.  The  Code  having  provided  for  each  of  the  parti 
staling  hi^  own  case,  now  provides  for  collecting,  from  the  oppoi 
tion  of  tlieii  ntatementB,  the  points  of  the  legal  controversy, 
expluiiifi  til''  term  '  issnes/  and  then  requires  the  Court,  at  t 
firet  hearing,' of  the  suit, 

(a)  to  rc.'id  the  plaint  and  written  statements  (if  any) ; 
(6)  to  exnmine  the  pttrties  vhere  necessaiy,  e.g.  where  the  &< 
.mraiiot  nulTi'.'iently  stated  in  the  plaint  (6  Ben.  374); 

,e)  to  ascertain  upon  what  material  points  of  fact  or  of  \t 
the  parties  nre  at  variance;  and 

{d)  to  fniini!  and  record  the  iEsnes  on  which  the  right  decid< 

of  tlie  case  ajipears  to  depend — not  tboee  which  the  parties  m 

\,  themselves  linve  selected  (1  Bom.  H.C.  164). 

"'-•^.^^  The  Coile  also  directs  that  when  issues  both  of  fact  and  of  li 

',      /     arise  in  the  same  suit  and  the  Court  thinks  tliat  the  case  may 

\_  I     disposed  of  on  the  lEsuea  of  law  only,  the  issaeB  of  law  shall 

'^^  I     tried  first.     The  object  of  this  is  to  save  expense  and  to  preve 

/  I    cases  hping  rnnianded  for  trial  of  Isauee  of  fact  which  in  the  resu 

'    '    prove  wholly  irrelevant.     The  Court  itself  frames  the  issues,  ( 

'  firom  tlie  allt'gations  made  ou  oath  by  the  parties  or  their  irient: 

nr  nmJe   hy  their  pleaders;    (a)  from  allegations  made  in  tl 

plaint,  tlii>  written  etatements,  or  in  answer  to  interragatorie 

and  (3)  horn  the  contents  of  documents  produced  by  either  party 

Here  the  Iiidian  differs  importantly  from  the  English  practit 

which  is  tliiiB  prescribed  by  Order  XXXIII,  r.  i :  '  Where  in  ai 

CAuse  or  mutter  it  appears  to  the  Court  or  a  Judge  that  the  issues 

fact  in  ili^pnte  are  not  sufficiently  defined  the  parties  may  he  direct- 

to  prepare  issues,  and  such  issues  shall,  if  the  parties  differ,'\»  setth 

by  tlio  Court  or  a  Judge.'     For  the  purpose  of  framing  the  issu 

correctly,  tlii>  Court  may  compel  the  attendance  of  witnesses  and  tl 

production  ol'  documents.    The  Court  is  empowered  to  amend,  ad 

nnd,  sX  any  lime  before  passing  the  decree,  Strike  out  iEBues. 

lasups  Wlien  the  parties  are  agreed  as  to  the  question  of  fact  or  of  la 

stated  by     (.q  \,^  dcciilcil,  they  may  state  it  in  the  form  of  an  issue  and  agn 

in  writing  to  lie  hound  by  the  finding  of  the  Court  (sec.  150,  151 

The  rules  on  this  head  correspond  with  sections  142,  143  of  tl 

Code  of  1859,  which  were  taken,  with  some  alterations,  from  tl 

Comuion  Law  Procedure  Act,  1852,  sections  42-45,  reproduced  i 

the  present  Order  xsxiv.  rr.  g-12. 

'  Stephsn'i  Priodplee  of  Pleading,  7tli  ed.  p.  i . 
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Chapter  XII,   Disposal  of  the  Suit  at  first  hearing. 

If  at  the  first  hearing  it  appears  that  the  parties  are  not  at  ^dgment 
issue  on  any  question  of  law  or  of  fact,  the  Court  may  at  once  pro-  f 
nounce  judgment;  and  where  there  are  several  defendants,  and 
any  one  of  them  is  not  at  issue  with  the  plaintiff,  the  Court  may 
at  once  pronounce  judgment  for^^.agftinj3t  him^,  and  the  suit  pro- 
ceeds onjy  against  the  other  defendants.  But  in  by  far  the  gi*eater 
number  of  suits  the  whole  matter  in  dispute  may  be  resolved  into 
one  or  more  simple  issues,  on  which  the  parties  may  at  once  go  to 
trial.  The  Code  therefore  provides  that  when  the  parties  are  at 
issue,  and  issues  have  been  framed  by  the  Court,  and  the  Court  is 
satisfied  that  no  further  argument  or  evidence  than  the  parties  can 
at  once  supply  is  required,  the  Court  may  determine  such  issues, 
and  pronounce  judgment  (sec.  154). 

When  the  summons  has  been  issued  for  the  final  disposal  of  the 
suit  and  either  party  fails  to  produce  his  evidence,  the  Court  may 
either  pronounce  judgment  at  once,  or  frame  and  record  issues  and 
then  adjourn  the  suit  for  the  production  of  the  evidence  necessary 
for  deciding  those  issues  (sec.  155). 

Chajfter  XIII,   Of  Adjournments, 

The  Court  may,  if  sufficient  cause  be  shown  \  at  any  stage  of  the  Power  to  \ 
suit,  grant  time  to  the  parties,  and  adjourn  the  hearing,  making  .»<lJo'>™-  j 
such  order  as  it  thinks  fit  with  respect  to  the  costs  of  adjournment.  / 

But  great  encouragement  had  been  given  to  perjury  and  subordina-  / 

tion  of  perjury,  great  delays,  expense  and  inconvenience  had  been 
caused,  in  consequence  of  the  facilities  formerly  enjoyed  of  obtain- 
ing adjournments,  especially  iulhe  heaxing  of  evidence.  The  Code 
therefore  provides  (sec.  156)  that  when  the  hearing  of  evidence 
has  once  begun,  the  hearing  of  the  suit  shall  be  continued  from 
day  to  day  until  all  the  witnesses  in  attendance  have  been  examined, 
unless  the  Court  finds  the  adjournment  to  be  necessary  for  reasons 
recorded  by  the  Judge  with  his  own  hand.  -  - 


Chapter  XIV,    Of  the  summoning  and  attending  of  Witnesses, 

The  parties  may,  after  the  summons  has   been   delivered   for  Snmmonsefl 

to  wit- 
nesses. 


service  on  the  defendant,  obtain  summonses  to  persons  whose  at-      ^ 


tendance  is  required  either  to  give  evidence  or  to  produce  docu- 
ments; but  in  all  such  cases  the  applicant  must,  before  the  summons 

^  Ab,  for  instance,  where  the  de-      the  day  fixed  for  final  disposal,   7 
fendant  surprises  the  plaintiff  by  a      Suth.  Civ.  B.  84. 
written  statement  filed  the  day  before 
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diitance. 
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Befusal  to 
give  evi- 
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Parties. 


is  granted,  pay  into  court  the  travelling  and  other  expenses  of  the 
person  to  be  summoned.  These  provisions  derive  nltimately  from 
^Act  XIX  of  1 853,  sec.  1 2.  The  Court  issues  summonses  as  a  matter 
of  course,  except  where  there  is  reason  to  think  they  are  applied 
I  •  forji^rely  to  obstruct  the  course  of  justice  \  or  the  application  is 
made  so  late  that  the  witness  could  not  possibly  appear  before 
^e  applicant's  case  is  closed '. 

When  a  witness  absconds,  his  property  may  be  attached ;  but 
the  serving-officer  must  previously  be  examined  on  oath  touch- 
ing the  non-service,  and  if  the  witness  appears,  the  attachment 
•  mayjie  withdrawn.  Where  a  witness  on  whom  a  summons  has 
l)een  served  disobeys  the  summons,  the  Court  may  sentence  him  to 
-fine  not  exceeding  rs.  500.  He  is  also  liable,  when  personal  ser* 
Vice  has  been  made,  to  a  civil  suit  for  damages  '. 

No  witness  is  bound  to  attend  in  person  unless  he  resides  (a) 
within  the  local  limits  of  the  ordinary  jurisdiction  of  the  Court,  or 
(6)  without  such  limits  and  at  a  place  less  than  fifty  or,  when 
there  is  railway  communication  for  five-sixths  of  the  distance,  two 
hundred  miles  from  the  Court-house.  It  is  obvious  tbat  in  a 
country  nearly  as  large  as  Europe  there  must  be  some  limit  beyond 
which  witnesses  should  not  be  required  to  travel  even  by  railway. 
*  'TTb  person  known  to  be  of  unsound  mind  should  be  summoned 
as  a  witness  without  the  previous  consent  of  the  Court.  Act  11  of 
1855,  sec.  14,  contained  a  rule  to  this  effect.  But  it  was  repealed 
by  the  Evidence  Act  of  1872,  and  nothing  was  put  in  its  place. 

If  any  party  to  a  suit  present  in  court  refuses  without  lawful 
excuse  when  required  by  the  Court  to  give  evidence  or  produce 
documents,  the  Court  may  pass  a  decree  again&t  him,  or  make  any 
order  as  to  the  suit  that  it  thinks  fit ;  and  whenever  any  party  to  a 
suit  is  summoned  to  give  evidence  or  produce  a  document,  the 
rules  as  to  witnesses  contained  in  the  Code  apply  to  him.  It  is  no 
longer  necessary  to  &ei*ve  him  with  notice  to  show  cause  why  he 
should  not  attend. 


Cha2)ter  XV,   Of  the  hearing  of  the  Suit  atid  examination  of 

Witnessee, 

On  the  day  fixed  for  the  hearing,  or  to  which  the  hearing  has  been 
adjourned,  the  party  having  the  right  to  begin  states  his  case  and  pro- 
duces his  evidence.    The  Code  here  states  the  rules  as  to  the  ordo 


^  14  Snth.  Civ.  R.  66,  67.  There 
should  have  been  a  clause  equivalent 
to  the  second  proviso  to  sec.  216  of 
the  Code  of  Criminal  Procedure, 
supra,  p.  141. 


'  9  Snih.  Civ.  R.  530 :  14  ibid.  493 : 
25  ibid.  71. 

'  See  Act  XIX  of  1853,  sec.  26, 
and  Act  X  of  1855,  sec.  10. 
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incipiendi,  or,  as  it  is  not  very  accurately  *  called,  the  right  to  Rigfet  to 
begn.    The  plaintiff,  as  a  rule,  begins.     But  the  defendant  begins  *^^^-\ 

lere  he  admits  the  facts  alleged  by  the  plaintiff  and  contends  that,     >     / 
either  in  point  of  law  or  on  some  additional  facts  alleged  by  the  de-         / 
fendant,  the  plaintiff  is  not  entitled  to  aoy  part  of  the  relief  which  he     j/ 
seeks.     The  corresponding  English  rules  will  be  found  in  Taylor 
on  Evidence,  §§  350,  353,  356.     The  other  party  then  states  his  ; 
case  and  produces  his  evidence,  if  any,  and  the  party  beginning,  if      / 
he  chooses,  replies. 

The  witnesses  must  be  examined  orally  in  open  court  in  the 
presence  and  under  the  personal  direction  and  superintendence  of 
the  Judge  (sec.  181),  but  this  of  course  is  subject  to  the  pro- 
visions contained  in  section  192,  chapter  XYI  and  section  383; 
and  in  appe^ltabte  cases  the  evidence  is  taken  down  in  wri 
in  the  language  of  the  Court  in  the  form  of  a  narrative,  read 
over  in  the  presence  of  the  Judge  and  of  the  witness,  and  also 
in  the  presence  of  the  parties  or  their  pleaders.  The  Judge  then 
corrects  the  narrative,  if  necessary,  and  signs  it  (sec.  182).  Th 
object  of  these  provisions,  as  of  the  corresponding  section  (172) 
of  the  Code  of  1859,  is  to  relieve  the  ^djjjjpjiptrfttinn  of  justice 
in  India  of  one  of  its  chief  scandals,  the  careless  and  perfunctory 
method  of  taking  evidenced  Another  of  these  scandals  ia..th 
constant  production  of  inadmissible  evidence,  and  the  Code  should 
contain  a  clause  like  that  in  section  298  of  the  Code  of  Ciiminal 
Procedure,  empowering  the  Judge  to  prevent  the  production  of 
such  evidence,  whether  it  is  or  is  not  objected  to  by  the  parties. 

When  English  is  not  the  language  of  the  Court,  but  the  parties  do  Taking 
not  object  to  have  such  evidence  as  is  given  in  English  taken  down  down 
in  that  language,  the  Judge  may  so  take  it  down  in  bis  own  hand  Ej^Ugh. 
(sec.  1 85).   This  provision  saves  expense  in  translating,  and  gives  the 
appellate  Judge  the  same  material  as  the  Judge  of  first  instance. 

In  unappealable  cases,  the  Judge,  as  the  examination  of  each  Memoran- 
witness  proceeds,  makes  with  his  own  hand  a  memorandum  of  the    ^"^ 
substance  of  the  deposition ;  or,  when  he  is  unable  to  do  so,  causes 
the  memorandum  to  be  made  in  writing  from  his  dictation  in  open 
Court  (sec.  189). 

It  often  happens  in  India  that  a  Judge  who  has  partly  heard  Transfer  of 
a  case  is  unable  to  decide  it  in  consequence  of  being  transferred  to  "^ ""8®* 
another  district.     The  Code  of  1859  ii^ade  no  provision  for  this 
case,  and  it  was  consequently  held  that  the  Judge's  successor  was 

^  The  expression  assumes  that  be-       Best  on  Evidence,  sec.  637. 
ginning    is    always    an    advantage,  '  Macpherson,  C.  P.  200. 

whereas  it  may  be  quite  the  reverse. 
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bound  to  recall  and  examine  the  witnesses  de  novo,  unless  the 
parties  consented  to  his  proceeding  upon  the  evidence  alreadjr 
recorded.  The  present  Code  therefore  provides  that  when  the 
Judge  taking  down  any  evidence  is  removed  from  the  Court 
before  the  conclusion  of  the  suit,  his  successor  may  deal  with  the 
ev^ence  as  if  he  himself  had  taken  it  down  (sec.  191). 
/^Section  192  provides  for  the  examination  of  a  witness  de  bene  esee, 
^^■9he  Court  may  at  any  stage  of  the  suit  recall  and  re-examiiie 
any  witness  who  hag  ngL.igparted  (sec.  193}. 

The  Code  does  ,  not  provide  that  witnesses  shall  give  their 
evidence  on  oath  or  affirmation.  Act  X  of  1873,  sec.  5,  howeyer, 
declares  that  oaths  or  affirmations  sliall  be  made  by  all  witnesses, 
that  is,  all  persons  who  may  lawfully  be  examined  or  give  or  be 
required  to  give  evidence  by  or  before  any  Court  or  person  having 
by  law  or  consent  of  parties  to  examine  such  persons  or  to  receive 
evidence.  Where  the  witness  is  a  Hindu  or  Muhammadan,  or  haa 
an  objection  to  making  an  oath,  he  makes,  instead,  an  affirmation. 
For  intentionally  giving  false  evidence,  witnesses  are  punishable 
under  the  Penal  Code,  sec.  193. 

The  Code  is  also  silent  as  to  the  protection  of  witnesses  from  the 
liability  to  which  persons  are  ordinarily  subject  for  defamatory 
statements.  This  is  left  to  be  dealt  with  by  the  Penal  Code, 
sees.  52  and  499,  ninth  exception  *•  Under  Indian  legislation  a  wit- 
ness' privilege  is  much  less  extensive  than  under  the  English  law  *. 
But  the  Calcutta  High  Court  has  ruled  (and  the  Judicial  Committee 
has  approved  of  the  ruling)  that  witnesses  who  have  given  evidence 
cannot  be  sued  for  damages  in  respect  thereof.  As  to  their  ex- 
emption from  arrest  under  civil  process,  see  infra,  section  642. 

Cha2)terXVL   Of  Affidavits. 

Power  to         This  chapter  empowers  the  Court  at  any  time,  for  sufficient 

ft 'to  be  *'^*^  ^  order  any  particular  fact  to  be  proved  by  affidavit.    This 

proTed  by  instrument  was  formerly  unknown  in  the  Mufussal.     In  uncon- 

affidavit,     tested  cases  and  in   applications  of  an  urgent  and  provisional 

character  the  affidavit  is  a  useful  mode  of  taking  evidence.     And 

when  sifted  by  cross-examination,  as  it  is  always  liable  to  be 

(sec.  195),  it  is  not  more  likely  to  mislead  than  oral  evidence. 

^  In  point  of  fact,'  as  Mr.  Hobhouse  said^  '  one  who  cross-examines 

on  affidavits  has  a  considerable  advantage,  in  that  his  enemy  has 

*  See  Vol.  I  of  this  work,  pp.  103,  inquiry,   see  Seaman  v.  JS'etherclift, 

288.  a  C.  P.  D.  53. 

>  That  in  England   a  witness  is  '  n  Ben.  328. 

absolutely  privileged  as  to  anything  *  Abstract   of  ProceedingR,  1876, 

he  may,  as  such,  say  in  reference  to  the  p.  244. 
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written  a  book,  and  a  book  which  he  has  had  time  to  study  before 
he  comes  to  cross-examine/  The  Code  therefore  provides  that 
evidence  may  be  given  by  affidavit  upon  any  application ;  indicates 
the  matters  to  which  affidavits  should  be  confined,  and  specifies  the 
officers  by  whom  the  oaths  of  declarants  may  be  administered. 
The  attendance  of  declarants  for  cross-examination  must  be  in 
Court,  unless  they  are  exempt  under  section  640  or  641,  or  the 
Court  otherwise  directs.  The  costs  of  every  affidavit  containing 
impertinent  matter  are,  as  a  rule,  paid  by  the  party  producing 
the  same  (sec.  1 96) ;  but  when  such  matter  is  small  in  amount,  the 
Court  may  exempt  him  from  such  costs. 

The  Evidence  Act  does  not  apply  to  affidavits ;  and  as  answers  ^ 
interrogatories  are  affidavits  (4  Cal.  836),  it  seems  also  inapplicable 
to  such  answers.  The  Code,  sec.  647,  empowers  the  High  Coui*t  to 
make  rules  for  the  admission,  in  miscellaneous  proceedings,  of  affi- 
davits as  evidence.  But  there  is  no  such  power  in  the  case  of  suits 
and  appeals. 

The  Code  should  have  laid  down  some  rules  as  to  the  form  of  an 
affidavii^e.g.that  it  should  be  drawn  up  in  the  first  person  and  divided 
into  paragraphs  numbered  consecutively,  and  each,  as  nearly  as  may 
be,  confined  to  a  distinct  portion  of  the  subject :  that  it  should  state 
the  description  and  true  place  of  abode  of  the  deponent,  etc. 


/I 


Cliapter  X  VII.    Of  JudgmefrU  and  Decree, 

After  the  oral  evidence  has  been  taken,  the  documentary  evi-  The 
dence  (if  any)  produced,  9^  the  Jiarties  heard^  the  Court  pro-  P"fi»°^*^  • 
nounces  a  written  judgment  either  at  once  or  on  some  future  day 
of  which  due  notice  must  be  given  (sec.  198).  The  judgment  is 
dated  and  signed  by  the  Judge  in  open  court  at  the  time  of 
pronouncing  it,  and  cannot  be  altered  or  added  to  save  to 
correct  verbal  errors,  or  to  supply  some  accidental  defects,  not 
affecting  a  material  part  of  the  case,  or  on  review  (sec.  202).  The 
judgments  of  the  Courts  of  Small  Causes,  from  which  there  is  no 
appeal,  need  not  contain  more  than  the  points  for  determination, 
and  the  decision  thereupon.  The  judgments  of  all  other  Courts 
must  contain  a  concise  statement  of  the  case,  the  points  for  determina- 
tion, the  decision  thereon,  and  the  reasons  for  such  decision  (sec.  203): 
otherwise  the  appellate  Court  would  not  have  the  assistance  it  is 
entitled  to  expect  from  the  Court  below.  Every  judgment  must 
direcJ'by  whom  the  costs  of  each  party  must  be  paid,  and  whether  in 
whole  or  in  what  part  or  proportion  (sec.  219).  Where  issues  have 
been  framed,  the  Court  must,  as  a  rule,  state  its  finding  or  decision, 
with  the  reasons  thereof,  upon  each  separate  issue  (sec.  204). 


4IO  THE    CODE    OP   CIVIL  PROCEDURE. 

The  The  decree  follows  the  judgment,  and  the  Code  should  haye  con* 

decree.  tained  an  express  provision  to  this  effect.  The  decree  hears  date  the 
day  on  which  the  judgment  was  pronounced.  It  must  agree  with  the 
judgment,  it  states  the  number  of  the  suit,  the  names  and  description 
of  the  parties,  the  particulars  of  the  claim,  the  relief  granted,  or  other 
determination  of  the  suit,  and,  lastly,  the  amount  of  costs  incurred, 
and  by  whom  and  in  what  propoition  such  costs  are  to  be  paid^ 
Alteration  Whether  a  decree  could  be  altered  by  consent  of  parties  was  a 
otaecree.  q^^g^jon  on  which  opinions  conflicted.  Section  aio  of  the  Code 
enables  the  Court,  after  passing  a  decree  for  pa3rment  of  money,  on 
the  application  of  the  judgment-debtor,  and  with  the  consent  of  the 
decree-holder,  to  order  that  the  money  be  paid  by  instalments  on 
such  terms  as  it  thinks  fit ;  and  where  any  decree  is  at  varianoe 
with  the  judgment,  or  contains  any  clerical  or  arithmetical  error, 
sec.  206  enables  the  Court,  on  the  motion  of  any  party,  to  amend 
the  decree.  But,  save  as  provided  by  sections  206  and  210,  no 
decree  can  be  altered  at  the  request  of  parties. 

The  Code  then  gives  special  rules  as  to  the  decrees  in  suits 
for  immoveable  property  (sees.  207  and  211);  for  moveable  property 
(sec.  208) ;  for  money  due  to  the  plaintiff  (sees.  209  and  210) ;  for 
mesne  profits  (sec.  212);  for  the  administration  of  property  under  the 
decree  of  the  Court  (sec.  213);  to  enforce  a  right  of  pre-emption 
(sec.  214);  for  dissolution  of  partnership  (sec.  215);  for  an  account 
between  principal  and  agent  (sec.  2 1 5  a)  ;  and,  lastly,  when  a  set-off 
has  been  allowed  (sec.  216). 

Chapter  X7IIL   Of  Costs. 

Power  to  The  Court  has  full  power  to  give  and  apportion  costs  of  every 
give  coBts.  application  and  suit  in  any  manner  it  thinks  fit',  and  may  exercise 
this  power  even  where  it  has  no  jurisdiction  to  try  the  case.  This 
discretion  is  restricted  by  the  special  rules  in  ss.  100,  123, 366, 373, 
379,  452,  and  532.  Wherever  the  Court  directs  that  the  costs  shall 
not  follow  the  event, — i.  e.  shall  not  be  paid  to  the  successful  liti- 
gant,— the  Court  must  state  its  reatons  in  writing.  Every  order 
relating  to  costs  which  dpes  not  form  part  of  a  decree  may  be  ex- 
ecuted as  if  it  were  a  decree  for  money  (sec.  2  20).  The  Court  may 
direct  that  the  costs  payable  to  ii  by  J?  shall  be  set-off  against  a  sum 
admitted  or  found  to  be  due  from  A  io  B  (sec.  221).  Lastly,  the 
Court  may  give  interest  on  costs  at  any  rate  not  exceeding  six  per 
cent.,  and  may  direct  that  costs  with  or  without  interest  be  paid  out 
of  or  charged  upon  the  subject-matter  of  the  suit. 

As  to  appealing  on  the  subject  of  costs,  see  Ben.  F.  B.  496: 

^  10  Moore,  I.  A.  563.       *  See,  besides  b.  220,  ss.  30,  36,  47,  53,  loi,  128, 454. 
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6  Ben.  581 :  8  Cal.  91 :  12  Cal.  271.  The  rule  in  Calcutta  seems  Appealing^ 
to  be  that  when  co8t9jorift.paEtjft£aL4,ecree  or  order,  and  the  decree  ^^^^ 
or  order  is  appealable,  the  part  of  it  relating  to  costs  is  appealable 
also,  and  to  the  same  extent  as  the  decree  or  order  itself.  The  Code 
designedly  omits  to  provide  when  alone  decisions  on  this  subject 
shall  be  appealable.  To  do  so  would,  it  was  thought,  deprive  the 
appellate  Courts  of  a  power  often  usefully  exercised  in  controlling 
the  discretion  of  the  Courts  of  first  instance.  The  cases  of  a  next 
friend  and  a  guardian  ad  litem  ordered  to  pay  costs  are  specrally^ 
provided  for  by  sec.  588,  cl.  (22). 


-  »  ^rf 


Chapter  XIX,    Of  the  ExeciUion  of  Decree$. 

The  matter  of  this  long  and  important  chapter  is  distributed 
under  nine  heads,  namely,  {A)  Courts  by  which  decrees  may  be 
executed,  {£)  application  for  execution,  (C)  staying  execution,  (2>) 
questions  for  Court  executing  decree,  {JS)  the  mode  of  executing 
decrees,  (F)  attachment  of  property,  (6r)  sale  and  delivery  of  pro- 
perty, {ff)  resistance  to  execution,  and  (/)  arrest  and  imprisonment. 

(A)  Courts  by  which  decrees  may  be  executed.     A  decree  may  be 
executed  either  by  the  Court  which  passed  it  or  by  the  Court  to  which 
it  is  sent  for  execution ;  and  the  Code  (sees.  223-228)  prescribes  a 
procedure,  deriving  originally  from  Act  XXXIII  of  1852,  when  a  Applica- 
Court  desires  that  its  own  decree  shall  be  executed  by  another  Court.  *^^^  ^?f 

(B)  Applical!5H"ftr  execution.  The  Court  does  not  execute  iti 
decree  unless  and  until  the  successful  party  applies  to  it  for 
execution.  Under  the  Code  of  1859  a  decree  was  treated  by 
many  creditors  as  a  rather  eligible  mode  uf  investing  their  money. 
The  interest  .was  good  and  the  security  very  good.  It  was  true 
that  under  the  Limitation  Act  the  creditor  could  not  enforce  his 
decree  if  three  years  had  elapsed  since  some  step  taken  to  enforce 
it ;  but  the  only  result  of  that  provision  was  that  some  formal  step 
was  taken  every  three  years,  and,  practically,  the  decree  ran  on 
unsatisfied  and  hangii]^ ov^r Jbh&debtor  it  might  be  for  fifty  years 
or  more.  The  Code  checks  this  practice  by  declaring  (sec.  230) 
in  substance  that  a  decree  shall  not  remain  in  force  for  more  than 
twelve  years,  unless  the  creditor  has  been  prevented  from  reaping 
its  fruits  by  some  fraud  or  force  on  the  part  of  the  judgment-debtQjc/ 
Eules  are  then  provided  for  the  case  of  a  holder  of  a  decree  de»i  ing 
to  enforce  it,  and  for  the  special  cases  of  applications,  i .  by  a  joint 
decree-holder,  2.  by  the  transferee  of  a  decree,  and,  3.  when  the 
judgment-debtor  dies  before  execution. 

((7)  Staying    execution.      The   Code   (sec.    2  39)   then   enables  Staying 
the  Court  to  which  a  decree  has  been  sent  for  execution  under  ®^®<'^"<>'*' 
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Bection  223  to  stay  upon  sufficient  cause  execution  for  a  reasonable 
time,  and  empowers  it  to  require  security  from  or  impose  con- 
ditions upon  the  judgment-debtor.  These  provisions  correspond 
with  the  old  proceeding  in  England  by  audita  querela,  whereby 
the  judgment-debtor  might  prevent  execution  on  the  ground  of 
some  matter  of  defence  which  there  was  no  opportunity  of  raising 
in  the  original  action.     See  now  Order  xlii.  r.  27. 

(/>)  Questions  for  Court  executing  decree.  The  Code  (sec.  244) 
then  declares  that  certain  questions  relating  to  mesne  profits,  in* 
terest,  execution,  discharge,  or  satisfaction  shall  be  determined  hj 
the  Court  executing  the  decree,  and  not  by  separate  suit. 

{E)  The  mode  of  executing  decrees.  The  Code  then  provides 
a  procedure  on  receiving  and  admitting  applications  for  the 
execution  of  decrees  (sec.  245);  and  deals  with  the  cases  where 
there  are  cross-decrees  between  the  same  parties  (sec.  246);  and 
cross-claims  under  the  same  decree  (sec  247) ;  where  the  decree  is 
against  the  representative  of  the  deceased  for  money;  where  the 
decree  is  executed  agaiust  a  surety  (sec.  253) ;  where  the  decree  is 
for  money  (sec.  254) ;  or  for  mesne  profits  (sec.  255);  for  a  specific 
moveable  (sec.  259) ;  for  specific  performance  or  restitution  of  con- 
jugal rights  (sec.  260);  for  the  execution  of  conveyances  or  en- 
dorsement of  negotiable  instruments  (sees.  261,  262);  for  immove- 
able property  (sees.  263,  264),  first,  where  the  property  is  not  in  the 
occupancy  of  raiyats  or  other  persons  entitled  to  occupy  the  same, 
and,  secondly,  where,  as  is  usually  the  case  in  India,  the  property  is 
in  the  occupancy  of  persons  having  a  legal  right  of  occupancy  so 
long  as  they  pay  their  rents  according  to  established  rates.  Provision 
is,  lastly,  made  for  the  partition  of  separate  possession  of  a  share 
of  an  undivided  estate  paying  revenue  to  Government  (sec.  265). 

i^F)  Attachment  of  property.  The  Code  then  describes  the 
kinds  of  property  liable  to  attachment  and  sale  in  execution  of  a 
decree.  It  follows  the  Mesne  Process  Act  in  authorising  the 
attachment  and  sale  of  property  over  which  the  judgment-debtor 
has  a  power  which  he  may  exercise  for  his  own  benefit.  And 
it  follows  Act  YI  of  1855,  sec.  i.  cl.  i,  in  declaring  that  trust 
property  may  be  taken  in  execution  of  a  decree  against  the  bene- 
ficiary \     It  exempts  from  attachment  twelve  classes  of  articles. 


*  Before  1 855  trust  property  could 
not  be  taken  in  execution  of  a  judg- 
ment of  the  Supreme  Court.  '  There 
can  hardly'  (write  the  Commissioners, 
First  Report,  p.  65)  'be  said  to  be 
any  fixed  practice  on  this  subject  in 
the  Company's  Courts.    But  we  have 


reason  to  think  that  some  Judges  of 
the  Company's  Courts  might  hesitate 
to  put  a  decree  in  execution  against 
property  which  had  been  formally 
vested  by  regular  deeds  in  trustees 
for  the  benefit  of  the  defendant.' 
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sncli  as  the  necessary  wearing  apparel  of  the  judgment- dehtor,  his 
wife,  and   children;   the   salary   of   a   puhlic  officer  or   railwayX 
servant,   where  it   does    not  exceed    rs.    20    a    month,   and    is     |  / 
therefore  absolutely  necessary  to  enable  him  to  live  and  perform    )  ^ 
his    duties';    the    tools    of   artisans;    implements  of  husbandry/ 
and  cattle  kept   bona  fide  for  agricultural   purposes^;    and  tlie 
wages  of  labourers  and  domestic  aecvants  (sec*  z66).    Seamen's 
wages  are  exempted  by  the  Merchant  Shipping' Act,  1854,  17  & 
18  Vic.  c.  104,  sec.  233.     '  The  principle  is  that  it  is  against  public" 
policy  to  make  a  man  compulsorily  idle  either  by  taking  away  tHe 
tools  which  are  necessary  to  enable  him  to  earn  his  living,  or  by 
anticipating  the  wages  of  his  daily  labour  and  so  destroying  all 
motive  for  self-exertibn/ 

The  Court  is  empowered  to  summon  and  examine  the  judgment-  I 
debtor  and  any  other  person  as  to  any  property  liable  to  be  seized  ^^ 
in    satisfaction    of    the    decree    (sec.    267).      This    corresponds 
the  English  rule  on  discovery  in   aid  of  execution  (Order 
xlii.  r.  32). 

Special  provisions  are  made  for  the  attachment  of  debts,  shares,  Attach- 
and  other  moveable  property  not  in  the  judgment-debtor's  pos-  °^®^*  °^ 
session  (sec.  268).  *  Debts/  here^  like.'  debts'  in  sec.  266,  includes 
^11  pecuniary  .claifiU9»  jjrhether  accruing  or  actually  owing,  over 
which  the  Courts  of  British  India  have  jurisdiction',  with  the 
following  exceptions :— conditional  .debts,  Howdl  v.  Metrojyoli" 
tan  District  Ry,  Co.y  19  Ch.  D.  508;  debts  due  to  the  judg- 
ment-debtor and  another  not  a  party  to  the**judgment,  Macdonald 
V.  Tacquah  Gold  Mining  Comjyany,  53  L.  J.,  Q.  B.  376,  and 
the  claims  exempted  by  the  proviso  to  section  266,  clauses  («), 

0,),  (A),  (»•)  and  O"). 

Thus  the  following  debts  have  been  held  to  be  attachable :  in* 

terest  on  railway  stock  guaranteed  by  one  company  to  another, 

BoucKy.  Sevenodka  Railway,  4  Ex.  D.  133  :  and  money  in  the  hands 

of  (i)  the  official  liquidator  of  a  company  against  which  judgment 

has  been  obtained,  Ex  p.  Turner,  2  D.  F.  &  J.  354;  (2)  a  re- 


debts. 


'  There  was  a  similar  exemption  of 
cattle  in  a  Bombay  Regulation  (4  of 
1837,  see.  63,  d.  2),  suggested  by  the 
statute  which  gave  the  writ  of  ele^t 
(13  Edw.  I.  c.  18),  or,  more  likely,  by 
Blackstone's  account  of  that  writ.  Mr. 
Thorbum  has  recently  proposed  that 
grain  and  straw  sufficient  to  keep  the 
cultivator  till  the  next  following  har> 
vest  should  also  be  eitempted.    This 


would  not  be  much,  as  in  most  Indian 
provinces  there  are  two  harvests  in 
the  year. 

'  5  Bom.  349.  But  the  mere  cir- 
cumstance that  the  garnishee  is  at 
the  time  of  the  application  for  attach- 
ment beyond  the  limits  of  British 
India  does  not  exempt  the  debt  from 
attachment,  ibid. 


y 


414 


THE   CODE   OF   CIVIL   PROCEDUBE. 


I 


AtUeh- 
ment  of 
other 
moveable 
property. 


Attach- 
ment in 
ezecn- 
tion  of 
decrees  of 
teyeral 
CoartA. 

General 
attach- 
ment. 


Sale  and 
delivery  of 
property. 

Proclama- 
tion of  sale. 


Postpone- 
ment of 
sale. 


Decree- 
holder  not 


oeiyer  appointed  in  an  admiDistration-rait,  Rapier  t.  Wrighty 
14  Ch.  D.  638  ;  (3)  a  sheriff,  the  money  being  the  proceeds  of  an 
execution  levied  by  him,  Murray  v.  Simptony  8  Ir.  C.  L.  Appx. 
xIy  ;  and  (4)  a  trustee,  Nash  y,  Pecue,  47  L.  J.,  Q.  B.  766. 

Provision  is  also  made  for  the  attachment  of  other  moveable 
property  in  the  debtor's  possession  (sec.  269) ;  of  negotiable  instru- 
ments (sec.  270) ;  of  property-iajivfilliiig-houses  and  zaninas  (sec. 
271) ;  of  property  deposited  in  Court  or  with  a  public  officer  (sec 
272)  ;  of  decrees  (sec.  273) ;  of  immoveable  property  (sec.  274). 

Property  not,in  Jthfijcaatod^  of  any  Coi^rt  is  sometimes  attached 
in  execution  of  decrees  of  more  Courts  than  one.  In  such  eases 
the  Code  provides  (sec.  285)  that  the  Court  to  receive  or  realise 
such  property  shall  be  the  Court  of  highest' grade,  or,  where  the 
Courts  are  of  equal  rank,  the  Court. under  whose  decree  the 
property  was  first  attached. 

The  Code  of  1859  (b^*  ^^4)  empowered  the  Courts  to  order 
a  general  attachment  of  the  debtor's  moveable  property,  wheievar 
it  might  be  found.  This  affoixled  facilities  for  oppression,  and 
it  was  said  by  Mr.  Cockerell  in  Council  that  'an  unscrupulous 
decree-holder  armed  with  a  warrant  for  the  general  attachment 
of  his  debtor's  property,  used  it  as  a  sort  of  roving  cammissipa 
to  plunder  his  enemies  by  pouncing  upon  their  property  on  the 
plea  that,  though  in  their  possession,  it  actually  belonged  to  his 
j udgment' debtor  ^'  The  Code  omits  this  provision.  Section  267 
seen^  to  do  all  that  is  needed, 

{G)  Of  sale  and  delivery  of  property.  This  branch  of  the 
subject  is  subdivided  into  (a)  general  rules;  (6)  rules  as  to 
moveable  property ;  (c)  rules  as  to  immoveable  property. 

Of  the  general  rules  the  most  important  are  those  contained 
in  sections  287,  291  and  294.  Section  287  requires  that  the  pro- 
clamation of  sale  shall  specify,  not  only  the  property  to  be  Qold, 
but  also  the  revenue  and  incumbrances  (if  any)  to  which  it  is  liable, 
the  amount  for  the  recovery  of  which  the  sale  is  ordered,  and 
every  other  thing  material  for  the  purchaser  to  know.  For  the 
purpose  of  ascertaining  the  matters  to  be  so  specified,  the  Court 
is  empowered  to  summon  and  examine  such  persons  as  it  thinks 
necessary. 

Section  291  enables  the  Court  to  adjourn  the  sale  where  an  im- 
mediate sale  is  likely  to  cause  undue  injury  to  the  judgment-debtor  " 
and  the  postponement  will   not  seriously  prejudice  the  decree- 
holder  \ 

Section  294  declares  that  no  holder  of  a  decree  in  execution  of 

^  Proceedings,  1876,  p.  253.  *  20  Suth.  130. 
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wbich  property  is  sold  shall,  without  the  express  permission  of  topnr- 
the  Court,  bid  for  or  purchase  the  property. 

The  Code  of  1859  p^yided  (sec.  270)  that  the  person  who  Fateftble  \ 
first  attached  property  should  be  the  first  to  be  paid  out  of  it  ^i^ion  of  • 
-  even  as  against  another  creditor  wBo  had  obtained  a  prior  decree* 
This  provision  often  le3  i'o  unseemly  scrambles  for  priority ;  and 
it  was  frequently  matter  of  accident,  or  of  favour  from  the  minis- 
terial officers  of  the  Court,  whether  one  of  several  decree-holders, 
all  equally  entitled,  should  be  paid  in  full  to  the  detriment  of 
the  others.  The  Select  Committee  therefore  decided  that  there 
should  be  a  rateable  division  among  all  the  judgment-creditors 
up  to  the  point  when  it  becomes  inconvenient  to  delay  dealing 
with  the  assets;  and  section  295  accordingly  declares  that,  whenever 
assets  are  realised  in  execution  of  a  decree,  and  more  persons 
than  one  have  previously  applied  for  execution  of  money-decrees 
against  the  judgment-debtor  and  have  not  been  satisfied,  the 
assets  shall  be  divided  rateably  among  them.  But  thi&  gen^^ral . 
rule  is  qualified  in  cases  where  the  property  is  subject  to  a  mort- 
gage or  charge."  And  it  is  only  a  rule  of  procedure,  not  affecting 
the  civil  rights  of  the  parties  \ 

The  rules  as  to  moveable  property  deal  specially  with  the  sale  Moveable 
and  transfer  of  negotiable  instruments  and  shares  in  public  com-  P'°P®"y- 
panies  (sees.  296,  301,  302)  and  with  the  delivery  of  property 
to  which  the  judgment-debtor  is  entitled  subject  to  a  lien  (sec. 
300),     In  the   case  of  any  property  nqt  specially  provided   for 
the  Court  may  make  a  vesting  .order  (sec.  303). 

As  to  immoveable  property,  the  Code  provides  that  any  Court  Immove-  \ 
other  than  a  Court  of  Small  Causes  may  order  such  property  to  ™J '^'^^  i 
be  sold  in^  execution  (sec.  304).     When  tlie  property  is  a  share 
of  undivided  land,  and  two  or  more  persons,  one  of  whom  is  a 
co-sharer,   respectively  advance  the   same  sum    at  any  bidding,  T 

such  bidding  is  deemed  the  bidding  of  the  co-sharer  (sec.  310).  ,' 

The  object  of  this  is  jxat  .only  to  keep  out  strangers,  but  to  pre-  J 

vent  saJes  from  being  damped  by  the  subsequent  action  of  co-  / 
sharers.  The  decree-holder  may  apply  to  have  a  sale  set  aside  . 
on  the  ground  of  material  iiTegularity.  No  order  to  set  aside 
a  sale  is  made  unless  both  judgment-debtor  and  decree-holder 
have  had  an  opportunity  of  being  heard  (sec.  3 1 3).  The  title  to 
the  property  vests  in  the  purchaser,  not  from  the  date  of  the 
attachment^  but  from  that  of  the  confirmation  of  the  sale.  The 
attachment  may  have  been  months  or  years  before  the  purchase, 
and  its  effect  is,  not  to  deprive  the  judgment -debtor  of  the  owner- 

^22  Suth.  98  :  4  Cal.  29. 
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/ 
.        I  /     Bhip  of  the  property,  but  to  place  the  property  in  cuaiodia  legis^ 
*  and  to  prevent  the  defendant  dealing  with  it  to  the  plaintifTs 

•  ;  prejudice.  The  purchaser  is  a  stranger  to  the  property  till  the 
\  date  of  his  purchase,  and  there  is  no  reason  why  he  should  be 
\  enticed  to  the  rents  and  profits  before  that  date. 
Transfer  to^'  The  Code  of  1859  contained  no  check  upon  the  unreserved  and 
collector  nnqu^ified.  flftlft  <^f  the  land  of  the  debtor  who  could  not  pay. 
for  sale  of  There  was  indeed  one  section  (248)  which  provided  that  in  certain 
lAn<i-  circumstances  the  execution  of  a  decree  might  be  handed  over  to 

a  collector.  Whether  it  was  intended  to  give  the  collector  any 
discretionary  power  in  such  cases  may  be  doubted;  but  nt  all 
events,  if  this  was  intended,  the  intention  was  not  clearly  expressed, 
and  the  Courts  had  held  that  the  pollector  was  on^  a  ministerial 
officer  for  carrying  its  decrees  into  effect.  The  result  was  that 
\  sales  had  gone  on  in  a  rigid  mechanical  way  without  even  the 
check  of  an  upset  price,  or  of  a  power  of  adjourning  the  sale  when 
there  were  few  bidders,  and  with  the  common  result  that  the 
property  was  bought  in  by  the  judgment-creditor  himself  at  a 
great  under- value  ^.  The  present  Code  therefore  not  only  provides, 
as  we  have  seen,  for  adjourniog  the  sale  and  preventing  the  decree- 
holder  from  buying;  it  also  empowers  the  Local  Grovemmenta 
to  declare  that,  in  any  local  area,  the  execution  of  decrees  for  sale 
of  immoveable  property  shall  be  transferred  to  the  collector,  and 
to  prescribe  rules  for  the  transmission,  execution  and  re-trans- 
mission of  such  decrees  (sec.  320).  When  the  execution  of  a 
decree  has  been  so  transferred,  the  collector  may  (a)  post- 
pone the  sale  so  as  to  enable  the  judgment-debtor  to  raise  the 
amount,  or  (6)  raise  the  amount  by  letting  or  mortgaging  the 
whole  or  part  of  the  property,  or  («)  sell  the  property  or  so 
much  thereof  as  may  be  necessary.  Twelve  sections  (sees.  322-- 
325  c)  provide  a  procedure  for  the  collector  in  exercise  of  this 
jurisdiction. 
Beeistance  (iJ)  Of  resistance  to  execution.  The  Code  here  deals  with  the 
to  execu-  ^jg^g  where  resistance  to  the  execution  of  a  decree  for  the  posses- 
sion of  property  ift  caused  by  the  judgment-debtor,  or  at  his 
instigation  (sees.  329,  330);  by  a  claimant  in  good  faith  other 
than  the  judgment-debtor  (sec.  33 1) ;  where  the  person  dispossessed  1 

is  not  the  judgment-debtor  and  disputes  the  right  of  the  decree- 
holder  to  be  put  into  possession  (sec.  332);  where  the  pur- 
chaser of  any  immoveable  property  sold  in  execution  is  resisted  by 
the  judgment-debtor  or  by  some  claimant  in  good  faith  (sees.  334, 

335)- 

*  Sir  A.  Hobhonse^s  speech,  Proceedings,  1876,  pp.  233,  233. 
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(/)  Of  arrest  and  imprisonment.     The  Code  then  proyides  for  Arrest  and 
the  arrest  of  judgment-dehtors  and  their  imprisonment  in  the  civil  J^^?"°^" 
gaol.     The  Code  here  prohibits  the  breaking  open  of  outer  doors  of  judgment- 
dwelling-houses  for  the  purpose  of  making  arrests^  and  makes  due  <l«l>*o«' 
provision  regarding  the  entry  into  zaniuas.     In  the  case  of  a  decree 
for  money  when  the  debtor  pays  the  amount  of  the  decree  and    . 
the  costs  of  the  tjijrest  he  i8.^tiuuie  roleaeed.    He  is  also  released 
if  he  famish  sufficient  security  that  he  will  appear  when  called 
upon  and  that  he  wiU  within  one  month  apply  to  be  declared 
an  insolvent  (sec.  336).     The  State  defrays  the  cost  of  maintaining 
criminal  prisoners  while  in  jail ;  but  in  civil  cases,  no  judgment-  Sobsiet- 1       f     / 
debtor  is  arrested  unless  the  decree-holder  pays  into  Court  such  sum  i^^j^J  f^  j/, 
as  the  Judge  thinks  sufficient  for  the  subsistence  of  the  judgment-  I 

debtor  from  his  arrest  until  he  can  be  brought  before  the  Court. 
When  he  is  committed  to  gaol,  the  Court  fixes  a  monthly  allowance 
for  his  subsistence  to  be  supplied  by  the  party  on  whose  application 
the  decree  has  been  executed  (sec.  339),  and  the  judgment-debtor 
will  be  discharged  on  failure  to  pay  the  allowance  (sec.  341,  cl.  d)» 

Under  the  Code  of  1859  a  judgment-debtor  might  be  imprisoned  Imprison- 
for  two  years  if  the  debt  exceeded  rs.  500,  six  months  if  it  exceeded  ^^  ^ 
rs.  50,  and  three  months  if  it  was  rs.  50  or  less.      The  Select 
Committee  was  strongly  urged  to  abolish  imprisonment  altogether. 
Though  it  did  not  see  its  way  to  such  a  change,  it  greatly  shortened 
those  terms;  and  section  342  declares  that  no  person  shall  be  im- 
prisoned in  execution  of  a  decree  for  more  than  six  months,  or  if 
the  decree  be  for  payment  of  a  sum  not  exceeding  50  rs.,  for 
more  than  six  weeks.     It  is  desirable  that  the  Indian  legislature' 
should  follow   the   example   of   almost    every   civilised   country 
in  the  world  ^,  and  get  rid  altogether  of  imprisonment  for  debt, 
which   J.  S.  Mill   called   a   barbarous   expedient   of  a  rude   age, 

*  repugnant  to  jusfcLcfi.^  well  as  to  humanity.'  Moreover,  in  India, 
the  power  to  imprison  for  debt  sometimes  leads  to  gross  abuses.  It 
was  stated  by  the  Dekkhan  Kaiyats  Commission — and  the  statement 
when  quoted  in  the  Viceregal  Council*  was  not  contradicted — ^that 

*  the  terror  of  being  put  into  a  prison,  even  for  debt,  was  so  ex- 
traordinary and  so  unreasonable  among  the  Native  population, 
that  they  were  willing  to  make  any  sacrifices,  even  in  some 
recorded  instances  to  the  extent  of  surrendering  their  wives  and 


i 


/■ 


/ 


^  Under  the  New  York  Civil  Proce-  to  more  than  fifty  dollars,  and  his 

dure  Code,  §  3221,  a  debtor  may  be  property  is  insufficient  to  satisfy  the 

imprisoned    in   one    case   only,  viz.  execution. 

where  his  female   servant  recovers  '  Abstract  of  Proceedings,   1876, 

judgment  for  wages  not  amounting  p.  271. 
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t        I  daughters  to  the  creditor  for  immoral  purposes,  rather  than  be 

. .  , ,  sent  to  jail ;  and  further,  that  it  led  to  absolute  slavery,  and  also 

V^  ^  to^iie  execution  of  fresh  bonds  upon  any  terms  whatever.* 

All  persons  attested  for  and  belonging  to  Her  Majesty's  Indian 
Army  are  exempt  from  liability  to  be  arrested  for  debt  ^ ;  and  a 
soldier  of  Her  Majesty's  European  forces  while  serving  as  such  ia 
similarly  exempt,  unless  the  decree  is  for  a  sum  exceeding  J&30 
exclusive  of  costs  '. 

ChapUr  XX.   Of  Insolvent  Judgment-deUora. 

The  Code  of  1 859  contained  the  germ,  but  only  the  germ,  of  an 
insolvent  law.  It  provided  in  sec.  271  that  when  a  sale  took 
place  under  a  decree  the  proceeds  should  first  be  applied  in  paying 
the  holder  of  that  decree  and  then  go  rateably  and  without  any 
priority  among  the  other  decree-holders.  It  then  declared  that 
an  arrested  debtor  might  apply  for  discharge  on  giving  up  all  his 

*  property ;  that  if  the  Court*  discharged  him,  his  person  was  not  to 

*  be  arrested  again  under  the  same  decree;   and  that  the  decree- 
holder  was  to  be  paid  out  of  the  proceeds  of  his  property.     But 

f  his  person  was  not  protected  as  against  any  debt  other  than  that 

for  which  he  had  been  arrested ;  his  property  was  not  protected  at 
all;  and  the  Court  was  not  told  what  to  do  with  his  property 

^  after  paying  the  decree-holder.     These  provisions  were  but  little 

used,  and  indeed  there  was  small  inducement  to  the  debtor  to  avail 
himself  of  them  '.  An  insolvent  law,  if  possible  more  imperfect, 
was  provided  for  the  Fanjdb  by  Act  IV  of  1872,  sees.  24-31. 

Chapter  XX  of  the  Code  of  1 88  2  contains  a  simple  but  complete  pro- 
cedure in  insolvency,  adapted  to  the  provincial  Courts ^  Any  judg- 
ment-debtor arrested  or  imprisoned  in  execution  of  a  decree  for  money 
(which  includes  a  decree  for  damages),  or  against  whose  property  an 
order  of  attachment  has  been  made  in  execution  of  such  a  decree, 
may  apply  to  the  District  Court  for  a  declaration  of  insolvency.   Any 

^  Act  y  of  1869,   Part  III,  (b).  in    which    laoh    orders    could    be 

The  Governor  General,  the  Governors  made. 

of  Madras  and  Bombay,  the  members  '  44  &  45  Vie.  0.  58,  s.  144. 

I                                                               of    their    respective    councils,     the  '  Sir  A.  Hobhouse*B  speech,  23rd 

Lieutenant  Governor  of  Bengal  and  February,    1875,  Abstract   of   Pro-           ^ 

the  Judges  of  the  High  Courts  are  ceedings. 

exempt  firom  arrest  by  order  of  the  *  That  it  applies  to  debtors  on  the 

Presidency  Small  Cause  Courts  (Act  original  side  of  the  Presidency  High 

XV  of  1883,  sec.  93).     And  the  new  Courts,  see  11  Cal.  451 :  8  Mad.  276. 

Provincial  Small  Cause  Courts  Act,  But   the  jurisdiction   in   insolvency 

IX  of  1887  (section  15  and  sched.  under  11  &  12  Vic.  c.  21  still  exists  in 

II,  clauses   z   and   2),  excepts  from  the  Presidency  Towns, 
the  cognisance  of  these  Courts  suits 
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holder  of  such  a  decree  may  also  apply  that  the  judgment-debtor 
may  he  declared  an  insolvent.  The  application  sets  forth,  amongst 
other  things,  the  particulars  of  the  debtor's  property,  the  place  in 
which  it  is  to  be  found,  his  willingness  to  put  it  at  the  disposal 
of  the  Court,  the  particulars  of  all  pecuniary  claims  against 
him,  and  the  names  and  residences  of  his  creditors.  The  Court 
fixes  a  day  for  hearing  the  application,  and  causes  a  copy  to  be 
served  on  the  creditors,  or,  where  the  applicant  is  the  decree- 
holder,  on  the  judgment-debtor.  On  the  day  so  fixed  the  Court 
examines  the  judgment-debtor  as  to  his  then  circumstances  and  as 
to  his  future  means  of  payment,  and  hears  the  creditors  in  oppo- 
sition to  his  discharge.  If  the  Court  is  satisfied  that  the  statements 
in  the  application  are  substantially  true,  and  that  the  debtor  has  not 
with  intent  to  defraud  his  creditors  concealed  or  transferred  any  part 
of  his  property  since  the  institution  of  the  suit  in  which  was  passed 
the  decree  in  execution  of  which  he  was  arrested  or  imprisoned,  that 
he  has  not  recklessly  contracted  debts  or  given  an  unfair  preference, 
and  that  be  has  not  conmiitted  any  other  act  of  bad  faith  regarding 
the  matter  of  the  application,  the  Court  may  declare  him  to  be  an  in- 
solvent, and  may  either  discharge  him,  or  appoint  a  receiver  of  his 
property.  The  creditors  then  prove  their  debts:  the  Court  frames  a 
schedule  of  such  persons  and  debts ;  and  the  declaration  of  insolvency 
is  deemed  to  be  a  decree  in  £eivour  of  each  creditor  for  his  debt.  But 
a  partner  in  an  insolvent  firm  is  not  entitled  to  prove  in  competition 
with  its  creditors.  The  order  appointing  a  receiver  vests  in  him  all 
the  insolvent's  property,  except  necessary  wearing  apparel,  and  other 
things  exempted  from  attachment  and  sale  in  execution  of  a  decree. 

The  receiver  then  gives  security  and  collects  the  assets,  and  on  Diaoharge 
his  certifying  that  the  insolvent  has  placed  him  in  possession  ^^  '^^ol- 
thereof,  the  Court  may  discharge  the  insolvent  on  such  conditions 
as  it  thinks  fit  (sec.  355).     The  receiver  then  proceeds  to  convert  Duty  of 
the  property  into   money,   and  to  pay  thereout   (i)   debts   etc.  'c^eiver. 
due  by  the  insolvent  to  Oovemment,  (2)  the  decree-holder's  costs, 
and  (3)  debts  secured  by  mortgage  of  the  insolvent's  property. 
He  then  distributes  the  balance  among  the  scheduled  creditors 
rateably  according  to  the   amounts   of  their  respective   debts  ^, 
and  he  retains  as  remuneration  a  commission  to  be  fixed  by  the 
Court  not  exceeding  five  per  cent,  on  the  amount  of  the  balance 
distributed.     In  the  case  of  a  large  balance,  a  commission  of  three 
or  even  of  two  per  cent,  is  sufficient.     The  receiver,  lastly,  delivers 
the  surplus,  if  any,  to  the  insolvent  or  his  legal  representative. 

'  As  to  callfl  due  from  insolyent  contributoriee,  see  Act  VI  of  188 a,  sees.  135, 
137,  144  (c). 

E  e  2, 
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An  insolyent  when  discbarged  cannot  be  arrested  or  imprisoned 
on  account  of  any  of  the  scheduled  debts ;  but  his  property,  except 
what  is  vested  in  the  receiver  and  except  the  particulars  exempted 
from  attachment  and  sale,  is  liable  to  attachment  and  sale,  until 
the  debts  due  to  the  scheduled  creditors  are  satisfied  to  the  extent 
of  one-third,  or  until  the  expiry  of  twelve  years  from  the  date  of 
the  order  of  discharge  (sec.  357).  When  the  amount  of  the 
scheduled  debts  is  only  rs.  200  or  less,  the  Court  may  declare  the 
insolvent  absolved  from  further  liability.  A  similar  declaration 
must  be  made  after  the  scheduled  debts  have  been  satisfied  to  the 
extent  of  one-third,  or  after  the  expiry  of  twelve  years  from  the 
order  of  discharge. 

In  the  case  of  a  dishonest  applicant  for  a  declaration  the  Court 
mustf  if  any  of  his  creditors  so  require,  sentence  the  applicant 
to  imprisonment  for  a  term  not  exceeding  a  year,  or  it  may, 
if  it  thinks*  fit,  send  him  to  the  Magistrate  to  be  dealt  with 
according  to  law. 

The  foregoing  provisions  are  intended  only  for  natural  persons. 
For  the  case  of  an  insolvent  company  provision  is  made  by  Act  YI 
of  1882. 


I 
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Death, 
marriage, 
and  insol- 
vency of 
parties. 


With, 
drawal  and 
adjustment 
of  suits. 


Fabt  n.  Of  Incidental  Fbocsedjngs. 

The  Code  here  deals  with  the  following  subjects:  the  death, 
marriage  and  insolvency  of  parties  (sees.  361-372):  the  with* 
drawal  and  adjustment  of  suits  (sees.  373-375);  payment  into 
Court  (sees.  376-379) ;  requiring  security  for  costs  (sees.  380-382), 
and  issuing  commissions  (sees.  383-396). 

The  rules  as  to  the  procedure  in  suits  when  a  party  dies,  marries, 
or  becomes  insolvent  were  originally  taken,  with  some  modifications, 
from  the  Common  Law  Procedure  Act,  i854(i5&i6  Vic.  c.  76) ;  and 
see  Order  xvii.  r.  i.  The  Code  does  not  here  provide  that  suits  shall 
not  become  defective  by  the  assignment,  creation  or  a  devolution 
of  any  estate  or  title  pendente  lite.  But  see  as  to  such  assignments 
the  Transfer  of  Property  Act,  sec.  52* :  Seeary,  Latosan^,  and  Kino 
V.  Rvdkin '. 

'  The  rules  as  to  withdrawal  of  suits  apply  to  suits  at  any  stage, 
whether  in  the  origiual  or  appellate  Courts,  and  even  to  proceed- 
ings in  execution  *.  They  correspond  with  the  English  Order  (xxvi) 
as  to  discontinuance.  But  though  the  Code  allows  the  plaintiff  to 
abandon  part  of  his  claim,  it  does  not,  as  it  ought,  permit  him  to 

^  Vol.  I.  of  this  work,  p.  766.  *  16  Ch.  D.  lai. 

'  6  Ch.  D.  160,  and  see  Ccunpbell  ▼.  Solyland,  7  Ch.  D.  166. 

*  5  Mad.  H.  C.  298. 
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<^iBftftni.|jvjTj^jjjf  nnU.  ft|r^ir>flf  one  OF  iDore  of  the  defendants^  '^^^^ 

continuing  his  suit  against  the  rest.     The  Code  is  also  defective  inA  /      j 

noF*provicling  for  giving  to  the  defendant  notice  of  the  plaintiff's  I 

withdpawa}  or  ahandonment  ^,  so  that  the  defendant  may  show  cause  I ,' 

why  the  requisite  permission  should  not  be  granted.    It  should  alsoy  j 

provide  here  for  striking  out,  on  the  application  of  the  defendant,    ! 

the  whole  or  any  part  of  his  alleged  grounds  of  defence. 


-/■• 


The  provisions  as  to  payment  into  Comt  apply  to  every  suit  for  Payment 
"^  IT  damages.    The  payment  wnounU  toan-wKiissron  of  the'"*"^"** 


claim  in  respect  of  which  it  is  made,  and  there  is  no  power  (as 
there  is  under  the  English  Order  xxii.  r.  i)  to  pay  money  into 
Court  with  a  defence  denying  liability.  Provision  is  made  in  section 
379  for  the  two  cases  (a)  where  the  plaintiff  accepts  the  deposit  as 
satisfaction  in  j^art,  and  {b)  where  he  accej>ts  it  as  satisfaction  in  full. 

The  oliier  incidental  proceedings  here  dealt  with  are :  requiring  Bequiring 
security  for  costs  where  the  plaintiff  resides  out  of  or  leaves  J^"**?^ 
British  India  and  does  not  possess  sufficient  immoveable  property 
in  that  country',  and  issuing  commissions. 

Commissions  are   of  four  kinds ;    to  examine  witnesses  (sees.  Commis- 
383-391);    to    make    local    investigations   (sees.  392-393);    to  "®^* 
examine   accounts   (sees.    394-395) ;    and  to  make  pai*tition  of 
immoveable  property  (sec.  396). 

Most  of  the  provisions  for  commissions  to  examine  absent  wit-  i*  To 
nesses  were  adapted  by  the  framers  of  the  Code  of  1859  from  Act  witnesaoa, 
VII  of  1 84 1.     The  present  Code  provides  here  for  four  classes  of 
witnesses: 

(i)  persons  resident  within  the  jurisdiction  of  the  Court  who 
are  exempted  under  section  640  or  641  from  attending  the  Court,  or 
who  are  from  sickness  or  infirmity  unable  to  attend  it  (sec.  383) ; 

(2)  persons  resident  beyond  the  jurisdiction  ; 

(3)  persons  about  to  leave  the  jurisdiction  before  the  date  on 
which  they  are  required  to  be  examined  in  Court ;  and 

(4)  officers  of  Government  who  cannot  attend  the  Court 
without  detriment  to  the  public  service  (sec.  386). 

Commissions  to  examine  the  first  class  of  witnesses  may  be 
issued  to  any  _proper  person  (sec.  385):  commissions  to  examine 
the  other  classes  must  be  issued  either  to  a  Court  within  whose 
jurisdiction  the  witnesses  reside  or  to  a  pleader  of  a  High  Court 
(sec.  386).  Unless  under  the  circumstances  mentioned  in  section 
390,  evidence  taken  under  a  commission  cannot  be  read  as  evidence 

*  6  All.  an.  the  Code  gives  no  power  to  require  *^ 

'  Where  a  suit  is  brought  by  col-      the  plaintiff  to  furnish  security ;  see     ^    * 
lusion  or  instigation  of  a  third  party      Fulton,  157,  per  Peel  O.J. 
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in  the  8uit  without  the  consent  of  the  party  against  whom  it  is 
offered  Section  400  requires  the  Court  to  direct  the  parties  to 
appear  before  the  Commissioner.  This  dispenses  with  the  necessity 
of  giving  the  other  side  notice  of  the  issue  of  a  commission. 
''  The  English  statute  2a  Vic.  0.  20  provides  for  taking  evidence 
in  suits  and  proceedings  pending  before  the  chartered  High  Courts 
in  places  out  of  their  jurisdiction. 
a.  For  ''  The  sections  as  to  commissions  for  local  investigations  were 
tiirftUOTis/  founiled  on  three  old  regulations  \  In  suits  relating  to  disputed 
'  boundaries,  it  is  sometimes  necessary  that  an  actual  inspection 
and  investigation  on  the  spot  should  be  made,  either  by  the  judge 
hin^lf  or  by  a  timstworthy  oommiBsioner  in  his  stead.  There  has 
4ilways  been  some  difficulty  in  finding  persons  on  whom  sufficient 
reliance  may  be  placed  for  making  these  investigations ;  and  the 
commissioner  employed  is  often  accused  by  one  of  the  parties,* 
and  sometimes  with  truth,  of  having  been  corrupted  by  the  other. 
Cases  of  greater  complexity  occur  where  there  is  reason  to  fear  that 
he  may  have  been  tampered  with  by  both.  Before  the  Code  of 
1 859  was  enacted  this  difficulty  was  aggravated  by  the  fact  that 
the  commissioner,  though  appointed  to  take  the  examination 
of  witnesses  and  to  make  plans  of  localities,  could  not  himself  be 
examined  as  a  witness.  The  latter  part  of  section  180  of  Act  VIII 
of  1859  (=  sec.  393  of  the  present  Code)  removed  this  difficultjr, 
by  allowing  the  commissioner  to  be  personally  examined  as  a 
witness,  though,  to  prevent  him  from  being  unduly  harassed,  the 
permission  of  the  Court  is  made  a  condition  precedent  to  his  exam- 
ination })y  a  party.  In  the  Bengal  Presidency,  fimlns,  or  Native 
commissioners  employed  under  Act  XII  of  1856,  are  usually 
deputed  t6  make  investigations  under  these  provisions. 

3.  To^         '    The  sections  as  to  commissions  to  examine  accounts  are  employed 
2^J|^V    when  a  party  desires  to  use  in  evidence  something  more  than  the 

particular  entiies  referred  to  in  section  62  of  the  Code ;  and  they 
should  be  read  in  connexion  with  the  Evidence  Act,  section  65^  cl.  {g). 

4.  To  mfck^  The  sections  as  to  partition  relate  only  to  property  not  paying 
revenue  to  Government.  Partitions  of  immoveable  property  paying 
revenue  are  left  to  be  dealt  with  by  various  local  laws  relating  to 
this  subject". 


To 


partitions. 


*  Ben.  Eeg.  4  of  1793,  sec.  17: 
Mad.  Beg.  3  of  1802,  sec.  18  :  Bom. 
Eeg.  4  of  1827,  sec.  31. 

^  See  in  Bombay,  Bom.  Act  V  of 

1879,   B^^'   '^3'   '^4*   '^7>   in  the 
Lower  Provinces,  Ben.  Act  VIII  of 


1876;  in  the  N.  W.  Proyinoea,  Act 
XJX  of  1873;  in  the  Panjjib,  Act 
XXXin  of  1871,  sec.  65  (a);  in 
Oudh,  Act  XVII  of  1676;  in  the 
Central  Provinces,  Act  XIX  of  1863 ; 
in  Ajmer,  Reg.  II  of  1877. 
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Pabt  ni.    Of  Suits  m  Pabticulab  Cases. 

This  Part  contains  eight  chapters  relating  to  the  following 
subjects:  suits  by  paupers  (sees.  401-415);  Buits  by  or  against 
Govemment  or  public  officers  (sees.  416-429) ;  suits  by  aliens  and 
by  or  against  foreign  and  native  rulers  (sees.  430-434) ;  suits  by 
or  against  coi'porations  and  companies  (sees.  435,  436) ;  suits  by 
or  against  trustees,  executors,  and  administrators  (sees.  437-439) ; 
Buits  by  or  against  minors  and  persons  of  unsound  mind;  (sees. 
440-464)  ;  suits  by  or  against  military  men  (sees.  465-469) ;  and, 
lastly,  interpleader  suits  (sees.  470-476). 

Suits  by  Pau^yera, 

The  right  to  sue  in  forma  pauperis  is  founded  on  a  statute  of 
Henry  YII,  which  provided  that  every  poor  person  having  cause    ^ 
of  acUoii   should   have,    by  discretion    of  the  Chancellor,   writs 
original    and   writs   of    subpoena   free    of   charge.      The    Indian^' 
legislature  dealt  with  the  subject  by  Act  IX  of  1839  *•    ^°  England'^ 
the  amount  which  excludes  the  operation  of  the  rules  as  to  paupers 
was  formerly  £5,  but  is  now  £25  '.     The  Code  of  Civil  Procedure 
defines  a  pauper  as  a  person  not  possessed  of  sufficient  means  to 
enable  him  to  pay  the  court-fee  prescribed  for  the  plaint,  or  not 
entitled  to  property  worth  rs.  100  other  than  necessary  wearing 
apparel  and  the  subject-matter  of  the  suit '.     A  pauper  cannot  sue 
for  loss  of  caste,  libel,  slander,  abusive  language  or  assault  (sec. 
402) ;  but,  subject  to  these  resti'ictions,  he  may  bring  and  prose- 
cute all  suite  ex  ddicto  as  well  as  ex  contractu  *»      His  appli-    \ 
cation  for  leave  to  sue  as  such  will  be  rejected  when  it  appears      / 
that  he  has  entered  into  any  champertous  agreement  (sec.  407).     / 
Bo  he  will  be  dispaupered  if,  after  being  allowed  to  sue  as  a  pauper," 
he  enters  into  a  similar  ^gireement  (sec.  4 1 4).    Where  his  application 
to  sue  as  a  pauper  in  respect  of  any  right  has  been  rejected  on 
this  or  any  other  ground  mentioned  in  section  407,  he  cannot  sue  in 
the  ordinary  way  in  respect  of  such  right  unless  he  first  pays  the 
costs  incurred  by  Govemment  in  opposing  his  application  (sec.  413). 

In  England,  no  one  can  sue  as  a  pauper  unless  he  has  laid  a 
case  before  counsel  for  his  opinion  whether  or  not  he  has  reasonable 

^  There  had  been  Kegulations  on  means  of  penong    suing    in  forma 

the  subject:  Ben.  Beg.  28  of  1814:  paupen>,ActXIIof  1856, 800.5,01.5. 

Mad.  Beg.  YII  of  181 8,  &c.:  Bom.  *  Fulton,  386,  where  the  defendant 

Beg.  VI  of  1827.  wafl    allowed  to    defend    in  forma 

^  Order  xsti.  r.  2a.  pcMtperU  an  action  of  treq[>ass  far  an 

^  In   Bengal,   Civil  Court   Amfns  assault, 
may  be   employed   to   ascertain  the 


424 


THE   CODE   OF   CIVIL   PBOCBDUEB. 


f 


Aliens. 


Foreign 
Statei. 


grounds  for  proceedisg  and  (one  must  suppoee)  obtained  an 
opinion  in  his  favour.  When  he  is  admitted  to  sue  or  defend 
as  a  pauper  the  Court  may  assign  a  counsel  or  solicitor,  or  both, 
to  assist  him  ;  and  any  one  taking  or  seeking  any  remuneration  for 
conducting  his  case  is  guilty  of  a  contempt  (Order  xvi.  rr.  23, 
26,  2  7)«  The  Code  provides  (sees.  406,  407)  for  examining  the 
pauper  or  his  agent,  and  for  rejecting  his  application  if  his  allega- 
tions do  not  show  a  right  to  sue.  But  there  is  nothing  in  the 
Code  corresponding  with  the  gecond  andjhinl  pfl]}^  English  rul^ 
A  pauper  plaintiff  may,  apparently,  be  required  under  section 
380  to  give  security  for  costs  \  As  to  the  discretion  of  the  judges 
of  the  Presidency  Small  Cause  Courts  to  remit  the  costs  of  paupers, 
see  Act  XY  of  1882,  sec.  74. 

Suite  by  or  against  Government. 
The  Courts  of  Small  Causes  have  no  jurisdiction  in  suits  con- 
cerning any  act  ordered  or  done  by  the  Governor  General  in 
Council  or  the  Local  Gk)vernment*.  But  save  as  aforesaid, 
suits  against  the  Government  or  public  officers  may  be  instituted 
in  any  Court  bowever  inferior.  Two  months'  previous  notice 
must  be  given  (sec.  424),  and  no  warrant  of  arrest  can  be  issued 
without  the  consent  of  the  District  Judge  (bee.  425). 

Suits  by  Aliens. 
The  Code  then  lays  down  rules  as  to  when  private  aliens  and 
foreign  States  may  sue  in  the  Courts  of  British  India  (sec.  430). 
Alien  friends  may  always  sue':  alien  enemies  only  when  they 
reside  in  British  India  with  the  permission  of  the  Government. 
A  foreign  State  may  sue  provided  it  has  *  been  recognised  by 
Her  Majesty  or  the  Government  of  India,  and  the  object  of 
the  suit  is  to  enforce  the  private,  as  distinguished  from  the 
political^  or  territorial,  rights  of  the  head  or  of  the  subjects 
of  that  State  (sec.  431).  If  a  foreign  chief  become  a  suitor 
in  our  territories  he  may  fairly  be  subjected  to  the  incidents  of 
the  position  he  has  chosen  to  assume.  But  in  order  to  protect 
the  dignity  of  such  personages  and  to  avoid  awkward  com- 
plications, the  Code  bars  suits  against  sovran  princes,  ruling 
chiefs,  ambassadors  and  envoys,  except  with  the  consent  of 
Government,  exempts  their  persons  from  arrest,  and  declares  that 


*  See  Burke  v.  LtdtoeU,  1  Jo.  & 
Lat.  703. 

=»  See  Act  XV  of  1882,  sec.  19,  Act 
IX  of  T887,  sec.  15,  and  Sched.  II. 

^  See  the  Naturalization  Act, 
XXX  of  1852,  sec.  8. 


*  That  infringing  aprerogati ve  right 
of  a  foreign  state  does  not  constitute 
a  cause  of  action,  see  JEmperor  of 
Austria  v.  Day,  3  D.  F.  &  J.  217, 
per  Turner  L.J. 
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no  decree  shall  be  execated  against  their  property  unless  with  a 
like  consent  (sec.  433).  The  Code  also  provides  (sec.  434)  for  the 
execution  in  British  India  of  the  decrees  of  the  Courts  of  such 
Native  States  as  the  Governor  Oenei*al  in  Council  declares  worthy 
of  this  privilege. 

Suits  hy  and  against  Corporations  and  Companies. 

The  chapter  on  suits  by  and  against  corporations  and  com- 
panies authorised  to  sue  and  be  sued  in  the  name  of  a  trustee  pro- 
vides for  the  subscription  and  verification  of  the  plaint  (sec.  435)1 
and  for  service  of  the  summons  on  a  corporation  or  company  (sec. 
436).  Explanation  ITlb  section  17  declares  where,  for  the  pur- 
pose of  determining  the  forum,  a  corporation  or  company  shall  be 
deemed  to_carry  on  business.  The  Court  may  require  the  personal 
appearance  of  any  principal  officer  of  the  corporation  or  company, 
able  to  answer  material  questions  relating  to  the  suit.  Section 
124  provides  for  delivering  interrogatories  to  any  member  or 
officer  of  a  litigant  corporation. 

As  to  the  remedies  against  a  corporation  which  neglects  a 
statutory  duty,  see  3  Mad.  209,  210.  Injunctions  agaioBt  a  cor- 
poration are  binding^^ii  its  mexabei&  and  officers  (sec.  495).  In 
England  any  judgment  or  order  against  a  corporation  which  it 
wilfully  disobeys  may,  by  leave  of  the  Court,  be  enforced  by 
writ  of  sequestration  against  the  corporate  property,  or  by  attach- 
ment against  the  directors  or  other  officers,  or  by  writ  of  seques- 
tration against  their  property  (Order  xlii.  r.  31). 

Special  provisions  as  to  suits  by  and  against  literary,  scientific, 
and  charitable  societies  registered  under  Act  XXI  of  i860  are  con- 
tained in  that  Act,  sections  6,  7,  8. 

Suits  hy  and  against  Trustees  and  EocecvJtors. 

In  the  chapter  relating  to  suits  by  and  against  trustees,  executors 
^  and  administrators,  the  Code,  first,  provides  that  in  suits  concerning 

trust-property,  the  trustee  shall  represent  the  beneficiaries,  and 
that,  unless  the  Court  otherwise  directs,  they  need  not  be  made 
parties  (sec.  437).  This  is  equivalent  to  15  &  16  Vic.  c.  86,  s. 
42,  and  Order  xvi.  r.  8.  The  Court  will  order  the  beneficiaries 
to  be  made  parties  when  the  trustees  etc.  are  wholly  uninterested 
in  the  matter  *,  or  have  an  adverse  interest  therein  *.  The  Code  then 
directs  that,  when  there  are  several  executors  or  administrators, 


% 


^  Clegg  v.  Sowland,  L.  R.,  3  Eq.  373. 

"  Payne  v.  Parker,  L.  R.,  I  Chan.  App.  327. 
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'  they  must  all  be  made  parties  to  a  suit  against  one  or  more  of  them 
(sec.  438),  except  in  the  case  of  executors  who  ha^e  not  proved 
and  administrators  who  are  outside  the  jurisdiction.  It,  lastly, 
declares  that,  unless  the  Court  otherwise  directs,  the  husband 
of  a  married  administratrix  or  executrix  shall  not  be  a  party  to 
a  suit  by  or  against  her  (sec.  439). 

Suii8  by  and  against  Minort  and  Lunaties, 

The  chapter  on  suits  by  and  against  minors  and  persons  of  un- 
sound mind  is  substantially  taken  from  the  rules  of  the  High 
Court  at  Fort  William,  dated  loth  June,  1874.  But  the  Code 
allows  married  women  to  act  as  next  friends  (sec.  445),  and  the 
Court  is  in  every  case,  on  being  satisfied  of  a  defendant's  minority, 
^  to  appoint  a  guardian  ad  litem  (sec.  443) ;  .and  no  order  to  change 

a  minors  pleader  is  required.  Nothing  in  the  greater  part  of 
this  chapter  applies  to  minors  or  persons  of  unsound  mind  for 
whose  person  or  property  a  guardian  or  manager  has  been  appointed 
\  by  a  Court  of  Wards  or  by  the  Civil  Court  under  any  local  law. 

As  to  redemption  suits  on  behalf  of  minor  mortgagors,  see  Act  FV 
of  1882,  sec.  91,  cl.  (d) :  as  to  suits  by  minors  in  the  Matrimonial 
Court,  Act  IV  of  1869,  sec.  49  :  as  to  suits  in  Presidency  Courts 
of  Small  Causes  by  a  minor  for  wages,  piece-work  or  work  as  a 
servant.  Act  XV  of  1882,  sec.  32. 


f 


Suits  by  and  against  Military  Men, 

The  chapter  (XX)  on  suits  by  and  against  military  men  pro- 
vides that  where  a  party  to  a  suit  is  an  officer  or  soldier,  is  actually 
serving  as  such,  and  cannot  obtain  leave  of  absence,  he  may  authorise 
any  one  to  sue  or  defend  in  his  stead.  The  necessary  power  of 
attorney  is  exempted  from  the  court-fee.  The  Code  then  contains 
provisions  as  to  the  signature  etc.  of  this  authority,  and  as  to  the 
powers  of  persons  so  authorised,  and  as  to  service  of  process  upon 
them  or  upon  defendant  officers  and  soldiers  (sees.  467,  468).  The 
chapter  ends  with  a  section  providing  for  execution  of  process 
within  the  limits  of  a  cantonment  or  garrison. 

Interpleader. 

The  chapter  on  interpleader  (XXXIII)  is  substituted  for  Act 
VIII  of  1 84 1  (=i&2  Wm.  IV.  c.  58),  which  was  accordingly 
repealed  by  Act  X  of  1877.  ^^  shows  when  an  interpleader  suit 
may  be  instituted  (sec.  470);  what  the  plaint  must  state  (sec.  471); 
when  the  thing  claimed  must  be  paid  into  Court  (sec.  472);  the 
procedure  at  the  first  hearing  (sec.  473) ;  when  agents  and  tenants 


INTEODUCTION. 


427 


I 


can  compel  their  principals  or  landlords  to  interplead  (sec.  474) ; 
how  the  plaintifTs  costs  may  be  secured  (sec.  475) ;  and,  lastly,  the 
procedure  where  the  defendant  in  an  interpleader-suit  is  actually 
suing  the  stakeholder  in  another  suit  (sec.  476).  This  last  pro- 
vision is  somewhat  at  variance  with  Lord  Cottenham^s  doctrine 
that  the  plaintiff  musf  not  be  under  any  liabilities  to  either  of  the 
defendants  beyond  those  which  arise  frpm  the  title  to  the  pro- 

sPertyin^  cutest  ^ 

Under  the  English  Interpleader  Acts  the  common-law  Courts 
could  only  compel  interpleader  where  one  of  the  claimants  had 
actually  commenced  an  action  against  the  stakeholder.  The  Code 
follows  the  practice  in  this  rejspect  of  the  equity  Courts. 

On  the  other  hand,  the  Code  differs  from  the  old  equity  practice, 
and  follows  that  of  the  common-law  Courts,  in  allowing  a  bailee  ' 
to  cause  his  bailor  to  interplead  with  a  third  party  claiming  the  \ 
Bubject-matterT)y  an  adverse  independent  title.  Section  474,  how- 
ever, prohibits  an  agent  and  a  tenant  from  compelling  his  principal 
and  landlord  to  interplead  with  any  person  claiming  otherwise 
than  through  the  principal  and  landlord.  >/ 

The  English  Courts  have  ruled  that  the  Crown  cannot  be^a^       J 
jto  interplead  {Candy  v.  Maugham,  i  D.  &  L.  745),  and  the  Indian 
Courts   would  probably  follow  this   ruling.     But  it  would   not 
apply  to  the  Secretary  of  State  for  India  in  Council,  who  stands  in     ' 
the  place  of  the  East  India  Company. 

30  &  31  Vic.  c.  142,  s.  31  provides  in  England  for  an  interpleader 
where  claims  are  made  in  respect  of  goods  taken  in  execution 
or  the  proceeds  thereof.     There  is  no  such  provision  in  India. 


Pabt  IV.    Pbovisional  Remedies. 

We  now  come  to  the  provisional  remedies  which  may  be  required 
to  prevent  the  defendant  absconding,  and  property  disappearing 
or  being  wasted  pending  litigation.  The  Code  here  deals  with 
the  following  subjects :  arrest  before  judgment;  attachment  before 
judgment;  compensation  for  improper  arrests  or  attachments; 
temporary  injunctions;  interlocutory  orders;  and,  lastly,  the  ap- 
pointment of  receivers. 

Arrest  amd  AUachment  before  Judgment, 

The  sections  (477-482)  as  to  arrest  before  judgment  correspond  Arrest 

with  the  English  Order  Ixix,  an4  supersede  the  writ  of  ne  eocecU  !^f°™    ^ 
rm  1  .       .  ,1         .  judgment. 

reano.     They  apply  to  every  smt — m  tort  as  well  as  m  contract — 

*  See  Crawshay  v.  Thornton,  2  My.  &  Cr.  i,  19. 
^  e.g.  a  wharfinger. 
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/except  miltp  foe  the  poesession  of  immoyeable  propertj,  and  they 
V.fiOAbirthe  Court,  on  the  application  of  the  plaintiff,  to  arrest  the 
defendant  and  compel  him  to  give  security  for  appearing  to  answer 
any  decree  that  may  be  passed  against  him.  A  similar  power  is 
given  by  the  Companies  Act  (VI  of  i88a,  eoc.  164)  when  a  con- 
tributory is  about  to  abscond  or  to  remove  or  conceal  property. 
Attaoh-  Section*  483-490  enable  the  Court  on  the  application  of  the 

™t^^  plaintiff  to  require  the  defendant  to  give  security  to  satisfy  the 

jadgment.  decree,  and,  in  default,  to  have  his  property  attached.  Provision 
is  made  (sec.  491)  for  compensating  the  defendant  for  an  improper 
arrest  or  attachment. 

Injunciiont  and  Interlocutory  Orders, 

«  The  sections  on  injunctions  (492-497)  deal  only  with  temporary , 

or,  as  they  are  sometimes  c^led,  provisional  injunctions.     The 

subject  of  perpetual  injunctions  is  treated  in  the  Specific  Belief 

^  Temponay  Act,  sees.  32-57  ^     A  temporary  injunction  may  be  granted  in 

I  injunction,  three  cases:  (i)  where  any  property  in  litigation  is  in  danger  of 

being  wasted,  damaged  or  alienated  by  any  party  to  the  suit,  or 

wrongfully  sold  in  execution  of  a  decree ;  (2)  where  the  defendant 

I  threatens  or  is  about  to  remove  or  dispose  of  his  property  with 

intent  to  defraud  his  creditors;  and  (3)  where  the  plaintiff  sues  to 

restrain  the  defendant  from  committing  a  breach  of  contract  or  other 

?  injury  (sees.  492,  493).     The  imprisonment  by  which  injunctions 

under  this  chapter  are  enforced  jcannot  exceed  fiix  months  (sec.  4^). 
In  all  cases  except  those  of  great  urgency,  the  Court  must  before 
granting  an  injunction  cause  the  application  for  it  to  be  notified 
to  the  opposite  party  (sec.  494).  Where  an  injunction  has  been 
issued  on  insufficient  grounds,  compensation  not  exceeding  rs.  1000 
may  be  given  to  the  defendant  (sec.  497). 
Intei^  An  interlocutory  order  may  be  made  to  sell  perishable  artifijes, 

locutory  jm(j  for  the  detention,  preservation  or  inspection  of  any  property 
the  subject  of  a  suit.  For  these  purposes  the  Court  may  permit 
the  entry  on  or  into  any  land  or  building  in  possession  of  any 
party  to  the  suit,  the  taking  of  samples,  and  the  trial  of  experiments. 
The  sections  (498-500)  on  this  subject  correspond  with  the  English 
Order  xxxii.  rules  2,  3  and  4. 

Eeceivera. 

m 

Chapter  XXXVI  provides  for  the  appointment  of  a  receiver  when- 
ever the  Court  thinks  it  necessary  for  the  realisation,  preservation, 

*  See  Vol.  I.  of  this  work,  pp.  937,  983-990. 
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or  better  custody  or  maoagement  of  any  property  in  litigagation 
or  under  attachment^.  The  Court  commits  the  property  to  the 
receiver's  custody  or  management  if  necessary,  and  removes  the 
person  in  possession  of  such  property.  But  it  would  seem  that 
the  receiver  has  title  even  before  the  security  is  perfected  ".  The 
receiver  gives  such  security  as  the  Court  thinks  fit,  passes  his 
accounts,  pays  the  balance  due  from  him,  and  is  responsible  for 
any  loss  occasioned  to  the  property  by  his  wilful  default  or  gross 
negligence.  In  exercising  these  powers  where  the  applicant  is  a 
creditor,  the  Court  should  have  regard  to  the  amount  of  the  debt 
claimed  by  him,  to  the  amount  which  may  probably  be  obtained  by 
the  receiver,  and  to  the  probable  costs  of  his  appointment  (Order 
1.  r.  15  a).  The  jurisdiction  under  this  chapter  requires  much 
judgment  in  its  exercise,  and  is  therefore  confined  to  High 
Courts  and  District  Courts.  The  lower  Courts,  moreover, 
have  not  a  sufficient  field  open  to  them  for  selecting  proper 
receivers. 

The  appointment  of  a  receiver  may  be  made  at  the  instance  of 
any  party,  and  the  defendant,  for  example,  need  not  bring  a  cross-  . 
suit'. 


Pabt  V.    Op  Special  Pbgceedings. 

The  Code  then  deals  wjth  four  kinds  of  special  proceedings  not 
of  the  nature  of  regular  suits.  These  proceedings  are :  reference 
to  arbitration;  proceedings  on  agreement  of  parties;  summary 
procedure  on  negotiable  instruments ;  and  suits  relating  to  public 
charities. 

The  provisions  of  the  Code  as  to  reference  to  arbitration  (sees. 
506-526)  are  ultimately  founded  on  the  Common  Law  Procedure  Act, 
1854,  sees.  3-10,  which,  however,  deals  with  compulsory  references. 
The  Code  here  provides  for  the  case  in  which  the  parties  to  a  suit 
desire  that  any  matter  in  difference  between  them  in  the  suit  be 
referred  for  arbitration.  They  apply  in  writing  for  an  order  of 
reference.  They  nominate  the  arbitrator,  or  if  they  cannot  agree 
with  respect  to  the  nomination,  or  the  person  named  refuses  to 
act,  the  Court  nominates  (sec.  507).     The  Court  makes  an  order 


^  As  to  the  appointment  of  a  re* 
ceiver  by  a  mortgagee,  see  Act 
XXVIII  of  1866,  Bee.  6  (8upra,Vol.  I. 
p.  817).  That  a  receiver  cannot  be 
appointed  for  property  in  the  hands 
of  an  official  liquidator,  see  the  Com- 


panies Act,  YI  of  1882,  sec.  141. 

'  See  in  England*  Edfoards  v.  Ud- 
wards,  2  Ch.  D.  291 :  Sx  p.  Evant, 
13  Ch.  D.  353. 

'  See  in  England,  Sargant  y.  Itead, 
I  Ch.  D.  600. 
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of  reference,  Bpecifying  a  time  for  deliTering  the  award,  and, 
when  there  are  two  or  more  arbitrators,  providing,  by  appoint- 
ment of  an  umpire  or  otherwise,  for  difference  of  opinion  among 
them  (sec.  509).  The  Court  issues  the  same  process  to  the  parties 
and  witnesses  whom  the.  arbitrators  desire  to  examine  as  it  maj 
issue  in  suits  tried  before  it  (sec.  513.)  The  arbitrators  may  state  a 
special  case  (sec.  5 1 7.)  The  Court  may  correct  the  award  in  certain 
cases  (sec.  518).  It  may  also  remit  awards  for  reconsideration  (sec 
520),  and  an  award  remitted  becomes  void  if  the  arbitrators  refuse 
to  reconsider  it.  But  no  award  can  be  set  aside  except  where  the 
arbitrator  oic.  fiithfiT  party  bAS  been  guilty  of  certain  misoonduct^ 
or  the  award  has  been  made  after  the  Court  has  superseded  the 
arbitration  (sec.  52  a).  If  the  Court  sees  no  cause  to  remit  the 
award  and  there  is  no  application  to  set  it  aside,  the  Court  gives 
judgment  accordingly,  and  thereupon  follows  a  decree,  from  which 
no  appeal  lies  except  in  so  far  as  it  is  in  excess  of,  or  not  in  ac- 
cordance with,  the  award  (sec.  522).  The  object  of  this  is  to  give 
finality  to  proceedings  in  arbitration '. 

The  Code  also  provides  for  filing  in  Court  agreements  to  refer  to 
arbitration  (sees.  523,  524)  and  awards  made  in  matters  referred  to 
arbitration  without  the  intervention  of  a  Court  (sec.  524).  Compare 
the  English  rules  as  to  making  a  voluntary  submission  to  arbitra- 
tion a  rule  of  one  of  the  superior  Courts,  3  &  4  Wm.  IV.  c.  42,  s. 
29,  and  17  &  18  Vic.  c.  125,  s.  17. 

The  Indian  Courts  have  power  to  make  orders  of  reference  also 
in  suits  relating  to  religious  endowments'  and  in  suits  against 
Dekkhan  agriculturists '. 

Persons  claiming  to  be  interested  in  the  decision  of  any  question 
of  fact  or  of  law  may  enter  into  an  agreement  in  writing  stating 
the  question  in  the  form  of  a  case  for  opinion,  and  providing  that 
upon  the  fiading  olthe  Court  thereon,  certain  money  shall  be  paid 
or  property  delivered  by  one  of  them  to  the  other,  or  that  one  or 
more  of  them  shall  do  or  refrain  from  doing  some  other  specified 
act  (sec.  527).  The  agreement  is  filed  as  a  suit  in  the  Court  of 
the  lowest  grade  having  jurisdiction  in  the  matter  to  which  it 
relates ;  and  the  case  is  heard  and  disposed  of  as  a  suit  (sees. 

529-531)- 

These  provisions  correspond  with  the  English  rules  as  to  stating 

questions  of  law  in  the  form  of  a  special  case  (Order  xxxiv.  rr. 

1-8).     But  the  Code  provides  for  stating  questions  of  fact  as  well 


>  4  All.  2S6,  per  Straight  J.  *  Act  XX  of  1863,  sec.  16. 

«  Act  XVII  of  1879,  sec.  15. 
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as  of  law.  On  the  other  hand,  the  Code  does  not  enable  a  Judge 
to  raise  a  question  of  law  bj  special  case  or  otherwise  without  con- 
sent, and  there  is  no  provision  (such  as  is  contained  in  the  English 
rule  4)  as  to  special  .cases  ia  znttttars  ia  which  a  married  woman, 
minor,  or  person  of  unsound  mind  is  a  party. 

Chapter  XXXIX  provides  a  summary  procedure  on  negotiable  Smnmary 

instruments  unless  the  defendant  shows  a  defence  on  the  merits  P"'*'^^ 

•  on  nego- 

within  a  specified  time.     It  applied  in  the  first  instance  only  to  the  liable  in- 
ftigh  Courts  and  Courts  of  Small  Causes  in  the  three  Presidency-  ■truments. 
towns,  and  to  the  Courts  of  the  Recorder  of  Rangoon  and  the 
Judge  of  Earichi    But  it  may  be  extended  by  the  Local  Government 
to  any  other  Court  having  ordinary  original  civU  jurisdiction,  and  it 
has  been  so  extended  in  the  Madras  Presidency,  to  all  tly9.  District 
Munsifs'  Courts,  and  in  Burma»  to  the  Courts  of  the  Judge  of 
Maulmain,  and  the  Deputy  Commissioner  of  Akyab.    It  corresponds 
with  18  &  19  Vic.  c.  67,  which  Sir  Henry  Maine  had  introduced    - 
into  India  as  Act  V  of  1866.     In  accordance  with  a  decision  of 
Bramwell  B.  on  the  English  statute,  the  Code  here  declares  that  the 
defendant  need  not  pay  into  court  the  sum  mentioned  in  the  sum- 
mons unless  his  defence  is  not  prima  facie  sustainable,  or  there  is 
reasonable  doubt  as  to  its  good  fjeiith. 

Suits  under  this  chapter  must  be  brought  within  six  months 
from  the  time  the  instrument  sued  on  becomes  due  and  pay- 
able '. 

The  principle  embodied  in  18  &  19  Vic.  c.  67  has  recently 
been  extended  '  in  England  to  actions  for  the  recovery  of  land  by 
landlords  against  tenants  holding  oyer  or  persons  claiming  under 
such  tenants ;  and  it  seems  worthy  of  consideration  whether  there 
should  not  be  a  similar  extension  in  India,  so  far  as  regards  the 
houses,  gardens,  mines  and  quarries  to  which  the  Transfer  of 
Property  Act,  chap,  v,  applies. 

Chapter  XL  deals  with  suits  relating^  to  trusts  created  for  Pablio 
public  charitable  or  religious  purposes.  The  Supreme  Courts  ®^'*"**®*' 
in  the  Presidency-towns  had  an  equitable  jurisdiction  over 
charities,  and  under  53  Oeo.  Ill,  c.  155,  s.  iii,  the  Advocate 
General  had  the  right  to  appear  and  represent  the  Crown  in 
informations  for  the  administration  of  charitable  funds'.  This 
jurisdiction  the  present  High  Courts  inherited.  But  the  pro- 
vincial Courts  had  no  such  jurisdiction.  The  Code  here  pro- 
vides that  in  case  of  breach  of  trust  for  a  public  charitable  or 

^  See  the  Limitation  Act,  infra,  Sched.  II,  art.  5. 
'  See  Order  xiy.  r.  i.  *  See  4  Moore,  I.  A.  190. 
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religious  purpose,  or  whenever  the  direction  of  the  Court  b  deemed 
necenary  for  the  administration  of  such  a  trust,  the  Advocate 
Oeneral  or  two  or  more  persons  directly  interested  in  the  trust 
may  sue,  either  in  the  High  Court  or  the  District  Court,  for  a  decree 
appointing  new  trustees  and  otherwise  deaUng  with  the  administra- 
tion  of  the  trust. 

To  a  suit  under  this  chapter  byjprivate  beneficiaries  the  Code 
requires  the  consent  of  the  Advocate  General  or  (outside  the  Presi- 
dency-towns) the  Collector,  or  such  officer  as  the  Local  (Sovemment 
appoints  in  this  behalf. 

Pabt  VI.  Op  Appxals. 

The  first  five  Parts  of  the  Code  deal,  as  we  have  seen,  with  suits 
f  and  other  proceedings  in  a  Court  of  first  instance.     But  the  un- 

successful party  may  be  (and  in  India,  as  a  rule,  is)  dissatisfied  with 
the  decision  of  that  Court.  In  such  case  he  generally  has  the  right 
to  appeal  to  a  superior  tribunal.  If,  then,  he  exercises  that  right, 
and  either  party  is  dissatisfied  with  the  decision  of  the  appellate 
Court,  he  may,  as  a  rule,  have  a  second  appeal  to  the  High  Court. 
Lastly,  from  the  decision  of  the  High  Court  on  this  second  appeal 
there  may,  in  certain  cases,  be  an  appeal  to  the  Queen  in  Council. 
^.  -  Part  YI  accordingly  contains  five  chapters  dealing  with  the 
following  classes  of  appeals :  appeals  from  original  decrees  (sees. 
r  540-583) ;  appeals  from  appellate  decrees,  otherwise  called  second 

'^  appeals  (sees.  584-587);   appeals  from  orders  ^secs.  588-591); 

\  pauper  appeals  (sees.  592,  593)  ;  and,  lastly,  appeals  to  the  Queen 

in  Council  (sees.  594-616).     , 

Appeals  frcym  Original  Decrees. 

The  Code  here  begins  by  declaring  that  appeak  shall  lie  from 
all  decrees  (as  defined  in  sec.  2)  of  the  Courts  of  first  instance, 
unless  when  such  appeals  are  expressly  barred  by  the  Code  itself^ 
or  some  other  law,  such,  for  example,  as  the  Limitation  Act  ^  and 
the  Acts  relating  respectively  to  Courts  of  Small  Causes ',  to  sum- 
mary suits  for  possession  of  immoveable  property  \  to  the  trial  of 
claims  for  waste  lands  '.     The  procedure  on  appeal  is  of  extreme 

^  See  sees.  283,  332,  629.  also  the  ban  in  Act  XXI  of  1866 

*  Act  XV  of  1877,  ^^^'  4*  <^d  (Native  ConvertB*  Marriages),  sec. 
Sched.  II,  Nob.  151,  15a,  153,  156.  29:    Act    XV    of    1872    (Christiaii 

'  Act  XV  of  1882,  sees.  37,  39:  Marriages),  sec.  46;  and  the  following 

Act  IX  of  1887,  sec.  27.  local  enactments :  Act  XVII  of  1879 

*  Act  I  of  187 1,  sec.  9;  see  Vol.  I.  (Dekkhan  Agriculturist^),  sec.  33: 
of  this  work,  pp.  948-949.  Bengal  Act  VII  of  1876,   sec.  62: 

*  Act  XXIII  of  1863,  sec.  14.    See  Mad.  Reg.  XIV  of  1816,  sec.  5. 
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simplicity.     The  appellant  presents  a  memorandum,  accompanied 

bj  a  copy  of  the  decree  appealed  against.     The  Code  lays  down 

rules  as  to  the  form  and  contents  of  this  memorandum  (sec.  541)9 

and  forbids  the  appellant  to  urge,  without  the  leave  of  the  Court, 

any  ground  of  objection  not  set  forth  therein  (sec.  542).     To  stop 

the   practice  of  presenting  appeals   merely   for  the   puipose   of 

delaying  execution,  the  Code  declares  (sec.  545)  that  execution 

of  a  decree  is  not  stayed  by  reason  only  of  its  having  been  appealed ; 

but  the  appellate  Court  may  stay  execution  when  substantial  loss 

may  otherwise   result  to  the   appellai^it,   and  he  applies  without 

unreasonable  delay  and  gives  security  for  performing  such  decree 

as  may  ultimately  be  binding  on  him.     Sections  548-570  prescribe 

the    procedure   after  the  appellant's  memorandum   is  admitted. 

The  Code  is  so  framed  as  to  enable  the  parties  to  conduct  their 

own  business  j.t  the  9i;pfi&8e.  o£  sa  little  personal  inconvenience 

as  possible.     It  is  necessary,  therefore,  that_|h(g^  jshoold  Jiave  due 

warning  when  the  Court  is  able  to  proceed  with  the  hearing  of 

the  cause.    To  afford  them  reasonable  time  for  preparation  and  for 

instructing  their  professional  agents  if  they  choose  to  employ  any, 

a  day  is  fixed  for  hearing  the  appeal,  sq  a^  to.aUfis:  JihfiL  respondent 

sufficient  time  to  appear   and   answer  (sec.  552),  and   notice  of 

the  day  so  fixed  must  be  published  and  served  on  him  (sec.  553V 

If  a  party  neglects  to  appear  on  the  day  so  fixed,  the  consequence 

is  judgment  by  default  in  the  case  of  the  appellant,  and  proceeding 

ex  parte  in  the  case  of  the  respondent  (sec.  556).     This  is  as  near 

an  approach  to  the   practice   in  original  suits  as  the   different 

nature  of  an  appeal  admits  of.     Sections  571-578  contain  rules  Judgment 

as  to  the  judgment  in  appeal.     In  order  that  the  litigants  may  **  ftPP«*l- 

understand  the  grounds  of  the  decision,  and  exercise,  if  they  see       \ 

fit,  the  right  of  second  appeal^,  section  574  requires  the  judgment  ,     I 

to  state  the  points   for  determination,   the   decision   thereupon^  '    / 

the  reasons  for  the   decision,   and,   when    the   decree    appealed    \ 

against  is  reversed,  the  relief  to  which  the  appellant  is  entitled.  '  ' 

This  last  provision  was  suggested  by  Sir  B.  Peacock's  ruling  in 

Bdl  V.  CrwrvdcLS  Eoy^  1  Ben.  A.  C.  50.  / 

When  the  appeal  is  heard  by  two  judges  who  differ  in  opinion  Difference 
on  a  point  of  law,  the  appeal  may  be  referred  to  one  or  more  of  the  <>*  ^'P^^^^- 
other  judges  of  the  same  Court,  and  is  decided  according  to  the 
majority  (if  any)  of  all  the  judges  who  have  heard  the  appeal, 
including  those  who  first  heard  it.  Where  there  is  no  such 
majority  which  concurs  in  a  judgment  varying  or  reversing  the 
decree  appealed  against,  such  decree  is  affirmed  (sec.  57  5).   No  decree 

^  10  Cal.  935,  per  Field  J. 

VOL.  II.  F  f 
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can  be  reverEed  or  substantially  varied  in  appeal,  on  account  of  any 
error,  defect  or  irregularity  not  affecting  the  merits  of  the  case  or  the 
jurisdiction  of  the  Court  (sec.  578).  This  provision,  which  resembles 
that  in  the  Code  of  Criminal  Procedure,  section  537,  has  lately  been 
modified  by  sec.  1 1  of  the  Suits  Valuation  Act,  VII  of  1887  *. 

The  decree. in  appeal  is  then  dealt  with  (sees.  579-583).     A 
decree  of  affirmance  should  contain,  in  addition  to  the  particulars 
mentioned  in  section  579,  sq^uch  of  the  decree  below  as  it  is  in- 
tended to  Mipti  stile,  and  thus  avoid  the  necessity  of  a  reference  to  the 
. .    -    *      superseded  decree  *. 

Second  AjypeaU. 

Gronndi  of     The  Code  then  treats  of  second  appeals',  i.  e.  appeals  to  the  High 
Court  from  appellate  decrees  by  subordiiukte  Courts.     Such  appeals 


Decree  ve 
ap|>eal. 


appeal. 
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from 

orders. 
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appeals. 


lie  on  the  following  grounds  and  no  others  (sees.  584,  585) : — 

(a)  the  decision  being  contrary  to  some  specified  law — ^i.e.  legis- 
lative enactment— or  usage  having  the  force  of  law — i.  e.  the 
common  or  customary  law  of  the  country  or  community^: 

(&)  the  decision  having  failed  to  determine  some  material  issue 
of  law  or  usage  having  the  force  of  law : 

(c)  a  substantial  error  or  defect  in  th*e  prescribed  procedure, 
which  may  possibly  have  produced  error  or  defect  in  the  decision 
of  the  case  on  its  merits. 

In  order  to  cause  finality  in  petty  litigation  relating  to  moveable 
property,  the  Code  then  provides  that  no  second  appeal  lies  in  any 
suit  of  the  nature  cognisable  in  Courts  of  Small  Causes  (as  to  which 
see  Act  IX  of  1887,  sec.  15),  when  the  amount  or  value  of  the  sub- 
ject-matter of  the  original  suit  does  not  exceed  rs.  500  (sec.  586). 

Appeals  from  Orders, 

The  next  chapter  (XLIII)  enumerates  the  orders  under  the  Code 

from  which  alone  appeals  lie.     All  orders  based  on  such  appeals 

are  final.     An  appeal  is  allowed  (sec.  588,  cl.  29)  from  any  order 

inflicting  a  penalty  on  account  of  a  contempt  committed  in  the  face 

of  the  Court,  even  though  the  person  affected  by  the  order  is  not  a 

party  to  the  suit. 

Pawner  Appeals, 

Pauper  appeals  are  dealt  with  by  Chapter  XLIV.  Applications 
for  permission  to  appeal  as  a  pauper  will  be  rejected  unless  the 
Court  on  perusing  the  judgment  and  the  decree  appealed  against 
sees  reason  to  think  the  latter  '  contrary  to  law  or  to  some  usage 
having  the  force  of  law  *,'  or  is  otherwise  erroneous  or  unjust. 

^  See  infra,  next  after  the  Court  appeals*  and  'special    appeals*  are 

Fees  Act.  discarded.                                           t 

^  14  Moo.  I.  A.  493.  *  7  All.  653,  per  Petheram  C.J.'^ 
•  *  The  old  misleading  terms  *  regular 
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Appeals  to  the  Qtteen  in  Council, 

The  nert  chapter  (XLV)  deals  with  appeals  to  the  Queen  in  Appeals  to 
CouncO,  that  is  to  say,  the  Judicial  Committee  of  the  Privy  Council,  ™  Q^®®^ 
to  whom,  in  causes  of  a  certain  amount,  there  is  an  appeal  in  the 
last  resort  from  the  sentences  of  the  Courts  of  British  India,  and 
of  all  tne  other  dependencies  and  colonies  of  the  realm  ^. 

This  chapter  reproduces  the  provisions  of  Act  VI  of  1874, 
which  had  been,  as  a  Bill,  submitted  to,  and  approved  by,  the  Judi- 
cial Committee,  and  which  was  repealed  and  re-enacted  by  the  Code 
of  1877.    ^^  declares  that  an  appeal  lies  to  the  Queen  in  Council — 

(a)  from  any  final  decree  passed  on  appeal  by  any  Court  of 
final  appellate  jurisdiction ; 

(6)  from  any  final  decree  passed  by  a  High  Court  in  the  exercise 
of  original  civil  jurisdiction ;  and 

(c)  from  any  other  decree  where  the  case  is  certified  to  be  a  fit 
one  for  appeal  (sec.  596). 

But  this  declaration  is  subject  to  any  rules  that  may  from  time 
to  tinie  be  made  by  The  Judicial  Committee,  and  also  to  the  follow- 
ing provisions : — 

1.  In  each  of  the  cases  mentioned  in  clauses  (a)  and  (5)  the 
amount  or  value  of  the  subject-matter  of  the  suit  in  the  Court  of 
first  instance,  and  the  amount  or  value  of  the  matter  in  dispute  on 
appeal  to  the  Queen  in  Council,  must  be  at  least  rs.  10,000,  or 
the  decree  must  involve,  directly  or  indirectly,  some  claim  or 
question  to  or  respecting  property  of  like  amount  or  value '. 

2.  Where  the  decree  affirms  the  decision  of  the  Court  immediately 
below  the  Court  which  passed  it,  the  appeal  must  involve  some  sub- 
stantial question  of  law. 

3.  No  appeal  lies  to   the   Queen  in  Council    (i)  from  the      ^ 
judgment  of  a  chartered  High  Court  where  an  appeal  from  such 
judgment  can  be  preferred  to  a  Division  Bench,  (2)  from  a  decree 

in  a  suit  of  the  nature  cognisable  in  Courts  of  Small  Causes  when 
the  amount  or  value  of  the  subject-matter  of  the  original  suit  does       ^ 
not  exceed  rs.  500. 

The  rest  of  the  chapter  contains  rules  as  to  the  application  for 
certificate  as  to  value  or  fitness ;  the  security  and  deposit  required 

^  See  3  &  4  Wm.  IV.  c.  41.    The  alty  Courts,  see  30  k  31  Vic.  c.  45, 

statutory  proyiiions  relating  specially  sec.  18. 

to  Indian  appeals  are  13  Geo.  III.  c.  '  Before  Act  VI  of  1874  ^^  passed 
63,  sec.  18:  37  Geo.  III.  c.  142,  it  was  doubtful  whether  a  person  hay- 
sec.  16;  3  &  4  Wm.  IV.  c.  41,  sees.  ing  an  appealable  claim  for  less  than 
23,  24;  8  &  9  Vic.  c.  30;  and  24  rs.  10,000  might  not  add  the  costs  of 
&  25  Vic.  c.  104,  sees.  8  and  11.  As  suit  so  asto  bring  itwithin  the  amount, 
to  appeals  from  Indian  Vice-Admir-  and  so  get  the  appeal  as  of  right. 

Y  i  2, 
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on  granting  such  certificate;  the  procedure  on  admitting  the  appeal ; 
the  powerd,  pending  the  appeal,  of  the  Court  whoee  decree  is  ap- 
])ealed  from  (sec.  608),  and  the  procedure  to  enforce  the  orders  of 
^the  Judicial  Committee  (sec.  610).     Of  these  rules,  the  most  im- 
f     portant  are  contained  in  sec.  60^  under  which  the  stajr  of  execution 
j      j)endipg  an  appeal  is.  the  cxcaption  and  not  the  rule.     The  object 
of  this  is  to  stop  appeals  presented  merely  for  the  purpose  of  de- 
:,  I       laying  execution. 

%  '^  ^"The'  Code  expressly  excludes  from   this  chapter  matters   of 

^  •  criminal,  admiralty  or  vice-admiralty  jurisdiction,  and  appeals  from 

k  Appeals  I  orders  of  prize-courts  *.     It  is  silent  as  to  ''jqi^V  io  the  Judicial 

'**     <wS  '  GftEiPyj^^  in  forma  jpauperi^.    It  seems  that,  though  the  Courts 
k  ;  in  India  admit  su^  appeals,  the  appellant  should  make  a  special 

«     •  '.   application  to  ^erTTajesty  in  Council  for  leave  to  prosecute  his 

appeal  as  a  pauper '. 

\  The  period  of  limitation  prescribed  for  the  admission  of  an  appeal 

X  to  Her  Majesty  in  Council  is  six  months  from  the  date  of  the  de- 

§  cree  appealed  against ;  and  every  application  to  enforce  an  order  of 

^  Her  Majesty  in  Council  must  be  made  within  twelve  years  from 

the  time  when  a  present  right  to  enforce  it  accrues  to  some  person 
capable  of  releasing  the  right 
Principles       We  may  conclude  this  subject  by  stating  some  of  the  principles 
Jadichd      ^^  which  the  Judicial  Committee  has  on  various  occasions  declared 
Committee  that  it  deals  with  Indian  appeals : — 

"'*'**■  /  (*)  Where  a  compromise  has  been  sanctioned,  it  is  '  extremely 
reluctant  to  interfere  with  the  discretion  of  the  Courts  in  India,' 
when  two  Courts  there  have  arrived  at  the  same  conclusion,  unless 
it  can  be  shown  that  those  Courts  have  acted  upon  an  erroneous 
principle  (13  Moore,  L  A.  34). 

(6)  Upon  a  boundary  question,  it  is  '  extremely  reluctant  to  re- 
verse the  judgment  of  an  Indian  Court'  unless  the  Committee 
is  clearly  satisfied  that  such  judgment  was  wrong  (13  Moore, 
I.  A.  68;  but  see  ibid.,  181). 

(c)  The  Committee  will  *  never  disturb  the  concurrent  decision  of 
both  Courts  below  upon  a  question  of  fact,  unless  it  very  clearly 
appears  that  there  has  been  some  miscarriage  of  justice,  some  mis- 
trial, or  that  the  conclusion  is  very  plainly  erroneous'  (13  Moore,  I. 
A.  82).  But  this  rule  does  not  apply  where  those  Courts  have 
never  dealt  with  the  real  question  raised  by  the  issues  and  have 
drawn  wrong  inferences  from  the  evidence  (13  Moore,  I.  A.  232, 
244:  and  see  12  ibid.  145). 

^  That  there  is  no  appeal  from  the  theArmyofthtDecean,  2  Knapp.103. 
decision  of  the  Lords  of  the  Treasury  ^  See  4  Moore,  I.  A.  114,  136,  and 

as  to  Indian  prize-money,  see  Cate  of      Macpherson,  Practicef  p.  246. 
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{d)  Where  an  award  has  been  made  on  an  agreement  to  submit 
to  arbitration  a  boundary  dispute,  their  lordships  'look  to  the  broad 
principles  of  justice  and  equity/  and,  whilst  they  are  always  willing 
to  pay  due  deference  to  the  Regulations,  they  discourage  'mere  , 
technical  objections  which  affect  not  the  merits  of  the  case'  and 
the  invention  of  new  grounils  of  dispute  which  have  occurred  in 
the  course  of  the  litigation  (7  Moore,  I.  A.  474-5). 

(e)  The  judgment  of  a  Judge  of  the  High  Court  on  the  original 
side  is  equivalent  at  least  to  '  the  verdict  of  a  jury,  to  which  the 
Judge  who  tries  the  case  makes  no  objection '  (6  Moore,  I.  A.  50). 

(/)  Their  lordships  will  not  entertain  a  purely  technical  objec* 
tion  to  a  party's  right  of  action  which  was  not  taken  in  the  Court 
below  (5  Moore,  I.  A.  i,  26,  per  Lord  Brougham:  3  Moore,  I.  A. 
229:  and  see  L.  R,  4  App.  Ca.  413,  that  they  will  not  entertain 
any  jijounds  of  appeal  not  so  taken). 

(g)  Where  some  evidence  has  been  wrongly  admitted,  their 
lordships,  who  are  judges   of  the  fact,  will   consider  'whether  ^ 

throwing  aside  the  evidence  which  ought  not  to  have  been  ad- 
mitted, there  still  remains  sufficient  evidence  to  support  the 
decrees '  (4  Ben.  499,  and  see  9  Ben.  371).  ' . 

(Ji)  No  appeal  against  a  decree  merely  as  to  costs  would  be 
allowed  (i  Moore,  I.  A  479).  ^  ' 

'I'o  tbese  we  may  probably  add  that  where  the  sum  involved 
is  below  the  appealable  amount,  their  lordships  will  give  special 
leave  to  appeal,  on  the  ground  that  the  construction  of  an  Indian 
Act  affecting  the  interests  of  a  large  class  of  persons  is  involved. 
See  Brawn  v.  McLaugkan,  L.  B.,  3  P.  C.  458,  a  case  from  South 
Australia,  where  the  appeal  was  limited  to  the  construction  of  the 
colonial  statute. 

Pabt  VII.    Refesekce  akd  Revision. 

This  Part  consists  of  a  single  chapter  dealing  with  the  reference 
of^doubtful  questions  to,  and  the  revision  of  non-appealable  cases 
by,  the  High  Court  (sees.  617-622). 

The  questions  which  may  be  referred  are  questions  of  'law  or  Reference 
usage  having  the  force  of  law^,'  and  questions  as  to  the  construction  ^^^ 
of  documents  when  such  construction  may  affect  the  merits.     The  High 
Court  trying  any  suit  or  appeal  in  which  the  decree  is  final,  i.e.  ^o^''*- 
which  cannot  come  before  the  High  Court  on  appeal,  may,  either 
of  its  '6vni  motion  or  on  the  application  of  any  of  the  parties,  draw 
up  a  statement  of  the  facts  and  the  question,  and  refer  such  state- 
ment, with  its  own  opinion  on  the  point,  for  the  decision  of  the 
High  Court.     It  may  then  pass  a  decree  contingent  upon  such 

^  Bee  above,  p.  434. 
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decision.  The  High  Court  hears  the  parties,  decides  the  point, 
and  sends  a  copy  of  its  decision  to  the  referring  Court  (sec.  619). 
The  Registrar  of  a  Small  Cause  Court  may  in  like  manner  state 
cases  for  the  opinion  of  the  Judge  (sea  646). 

The  section  (622)  as  to  revision  empowers  the  High  Court  to 

call  for  the  records  of  non-appealable  cases  *  where  the  lower  Court 

appears  (a)  to  have  exercised  a  jurisdiction  not  vested  in  it  bj 

law,  (6)  to  have  failed  to  exercise  such  jurisdiction,  or  (c)  to  have 

acted  in  the  execution  of  its  jurisdiction  illegally  or  with  material 

/  irregularity.     The  High  Court  may  then  pass  such  order  in  the 

/     case  as  it  thinks  fit,  reversing  or  nMiymg  tha  daeitton  of  the 

(       8u})ordinate   court.     This  brief  section,   like   its   prototype.  Act 

A XIII  of  1 86 1,  sec.  35,  has  given  rise  to  some  doubt  and  litigation, 

and  should  be  explained  or  illustrated  so  as  to  express  more  clearly 

the  intentions  of  the  legislature.     The  effect  of  lapse  of  time  '  and 

.    of  acquiescence '  should  be  indicated,  and  in  the  first  line,  after 

'  may '  the  words  *  either  of  its  own  motion  or  on  the  application  of 

any  of  the  parties '  should  be  inserted. 

Pabt  VIII.    Rbvibw  of  Judgment. 

Sometimes,,  after  a  decree  has  been  made,  new  and  important 
evidence  is  discovered,  or  some  mistake,  apparent  on  the  face  of 
the  record,  is  found  to  have  been  made.  In  such  case,  where  there 
is  no  appeal,  the  party  aggrieved  may  apply  for  a  review  of  judg- 
ment to  the  Court  which  passed  the  decree,  whether  that  Court  be 
a  Court  of  first  instance  or  a  Court  of  appeal.  ' 

Part  YIII  consists  of  a  single  chapter  dealing  with  this  subject, 
the  persons  who  may  apply  for  a  review,  and  the  Judge  to  whom 
such  applications  may  be  made  (sees.  623-629).  If  the  applica- 
tion is  granted,  the  Court  rehears  the  whole  case  or  such  part  of  it 
BeheAring.  as  the  Court  thinks  fit  (sec.  630).  By  *  rehearing '  is  understood  a  re- 
arguing and  reconsideration  of  the  case,  after  receiving  the  additional 
evidence,  the  discovery  of  which  was  the  ground  of  admittiiig  the 
review  *.  A  new  trial  can  be  had,  in  civil  cases,  only  in  the  Presi- 
dency Courts  of  Small  Causes :  see  Act  XV  of  1882,  sec.  37. 

Pabt  IX.     The  Chartebed  High  Courts. 

This  Part  contains  the  special  rules  relating  to  the  chartered 
High  Courts,  that  is,  the  tribunals  established  in  the  Presidency- 
towns  and  at  Allahabad  under  the  24th  &  25th  Vic.  chap.  104. 

These  Courts  take  evidence  and  record  judgments  and  orders  ac- 
cording to  their  own  rules  (sec,  633).     They  may  order  their  decrees 

^  This  includes  cases  in  Conrts  of      col.  2  :  15  Suth.  Civ.  B.  518,  coL  2. 
Small  Causes.  '10  Suth.  CSv.  R.  6. 

^  See   6  Suth.  Misc.  Rulings,  96,  *  Field,  Evidence,  726. 
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made  in  exercise  of  their  ordinary  original  civil  jurisdiction  to  be 
executed  before  the  costs  are  taxed  (sec.  634).  The  portions  of 
the  Code  specified  in  section  638,  para,  i,  do  not  apply  to  the  High 
Court  in  the  exercise  of  that  jurisdiction ;  and  section  579,  as  to  the 
contents  and  signature  of  the  decree,  does  not  apply  on  the  appellate 
side.  Non-judicial  and  quasi-judicial  acts  may  be  done  by  the 
registrar  (sec.  637). 

Nothing  in  the  Code  extends  or  applies  to  any  Judge  of  a  High 
Court  in  the  exercise  of  jurisdiction  as  an  insolvent  Court. 

Pabt  X.    Miscellaneous. 

The  tenth  and  last  Part  of  the  Code  deals  with  various  mis- 
cellaneous matters  which  could  not  conveniently  be  treated  in  any 
of  the  foregoing  divisions.  It  deals  with  the  exemption  irom 
personal  appearance  (sees.  640,  641),  and  arrest  under  civil 
process  (sec.  642);  'it  provides  a  procedure  in  case  of  certain 
offences  relating  to  public  justice  when  committed  in  a  civil  Court 
(sec.  643)  ;  it  requires  the  forms  contained  in  the  fourth  schedule 
to  be  used  for  their  respective  purposes  (sec.  644) ;  it  provides  for 
the  language  of  subordinate  Courts  (sec.  645);  and  sec.  648  provides 
a  procedure  for  arresting  a  person  or  attaching  property  outside  the 
local  limits  of  the  jurisdiction  of  the  Court  desiring  the  arrest  or 
attachment.  A  copy  of  its  warrant  or  order  is  sent  to  the  proper 
District  Court  with  the  probable  amount  of  the  costs  of  the  arrest  or 
attachment,  and  the  District  Court  then  takes  the  necessary  steps. 
A  similar  provision  is  contained  in  the  Code  of  Criminal  Procedure. 

Schedules. 

The  Code  concludes  with  four  schedules.  The  first  enumerates 
the  enactments  repealed;  the  second  shows  what  chapters  and 
sections  of  the  Code  extend  to  provincial  Courts  of  Small  Causes ; 
the  third  saves  certain  provisions  contained  in  six  Bombay 
enactments ;  and  the  fourth  contains  180  forms — ^plaints  (a)  for 
breach  of  contract;  (6)  for  damages  upon  wrongs;  (c)  in  suits  for 
special  relief,  forms  of  summonses,  registers  of  suits,  memoranda, 
decrees,  orders,  notices,  warrants,  certificates,  commissions,  injunc- 
tions, bonds,  etc,  etc.  Some  of  these  were  drawn  by  the  writer : 
others  were  taken  (with  some  changes)  from  the  schedule  to  the 
County  Court  Orders  in  Equity  (framed  under  28  &  29  Vic.  c.  99), 
and  from  the  volume  of  forms  published  by  the  commissioners  ap- 
pointed to  revise  the  New  York  Code  of  Civil  Procedure ;  a  few  from 
Act  VIII  of  1859,  *°^  ^^^®  ^^^^  ^^^^  drawn  by  Mr.  L.  D.  Broughton 
for  the  Court  of  the  Recorder  of  Rangoon,  and  had  stood  the  test 
of  practice.         
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The  Code  received  the  assent  of  the  Oovemor-General  on  the 
17th  March,  1883,  and  came  into  force  on  the  I8t  Jane  in  the 
same  year.  Since  then  it  has  on  the  whole  worked  satisfactorily ; 
and,  though  a  large  number  of  cases  appear  in  the  Indian  law 
reports  to  have  been  decided  on  its  provisions,  it  will  be  found  on 
examination  that  these  cases  rather  illustrate  its  obvious  meaning 
than  expose  its  undeniable  defects.  Small  portions  of  the  Code  have 
been  repealed  by  Act  XIV  of  1 885,  Acts  IV  and  X  of  1 886,  and  Act 
VIII  of  1887  :  section  622  has  been  modified  in  its  application 
to  the  Pauj4b  (Act  XVIII  of  1884);  and  the  second  schedule  has 
been  altered  to  adapt  it  to  the  new  Provincial  Small  Cause  Courts 
Act,  IX  of  1 887.  But  during  the  last  five  years  no  amendments  have 
Snggeited  been  made.  On  a  recent  and  careful  perusal  of  the  Code  it  seems  to 
ftmend-  jq^  ^  require  the  following  alterations  and  additions,  besides  the 
amendments  above  suggested  :— 

The  expression  '  cause  of  action '  should  be  defined,  and  used 
throughout  the  Code  in  strict  accordance  with  the  definition. 
"^  The  question  as  to  whether  suits  can  be  brought  on  the  judgments 

«  of  Native  Courts  should  be  set  at  rest. 

The  Courts  should  be  expressly  empowered  to  stay  frivolous  or 
vexatious  suits. 

The  words  *  debts'  and  'debt'  in  sees.  266  and  268  should  be 
defined  or  explained. 
I  In  section  32,  cl.  3,  after  '  consent '  the  words  *  in  writing '  should 

be  inserted. 
]  Sections  53  and  1 11  should  be  amended  so  as  to  express  unmis- 

takeably  the  intention  of  the  legislature. 

The  commencement  of  the  proviso  to  section  74  should  be  made  to 
harmonise  with  the  wording  of  the  English  Order  ix.  r.  6. 

In  Chapter  XXIX  the  mode  of  enforcing  judgments  and  orders 
'  against  corporations  should  be  prescribed,  and  section  124  and  the 

;  second  Explanation  to  section  17  should  be  transferred  to.  that 

chapter.  Provision  should  be  clearly  made  for  service  on  a  foreign 
corporation  which  has  no  place  of  business  in  British  India. 

Chapter  XXXI  should  expressly  provide  for  service  on  guardians 
ad  litem  of  minors  and  on  committees  of  lunatics. 
y  Lastly,  if  the  Government  of  India  decide  on  abolishing  imprison- 

ment for  debt  and  modifying  the  law  relating  to  suits  for  restitution 
of  conjugal  rights,  the  Code  will  have  to  be  changed  in  accordance 
with  such  decision. 
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ACT  No,  XIV  OP  1882, 


PASSED  BY  THE  GOVERNOR  GENERAL  OP 

INDIA  IN  COUNCIL. 

(Beoeived  the  assent  of  the  Qovemor  Oeneral  on  the  17th  Maroh,  1882.) 


An  Act  to  consolidate  and  amend  the  laws  relating  to 
the  Procedure  of  the  Courts  of  Civil  Judicature. 

Whebeas  it  is  expedient  to  consolidate  and  amend  the  laws  Preamble, 
relating  to  the  procedure  of  the  Courts  of  Civil  Judicature ; 
It  is  hereby  enacted  as  follows  : — 

PRELIMINARY. 

1.  This  Act  may  be  cited  as  '  The  Code  of  Civil  Pro-  Short  titJe. 

cedure:' 

and  it  shall  come  into  force  on  the  first  day  of  June^  1882.  Commence- 
This  section  and  section  (i  extend  to  the  whole  of  British  ™®'^*' 

India  ^.     The  other  sections  extend  to  the  whole  of  British  extent. 

India  except  the  Scheduled  Districts  as  defined  in  Act  No. 

XIV  of  18742. 


^  Act  I  of  1868,  sec.  3,  cl.  8,  infra, 
Tol.  i.  p.  488. 

'  The  '  other  sections '  have  since 
been  extended  to  the  following  sched- 
uled districts,  viz.  the  Provinces  of 
Sind  and  Coorg  {Gazette  of  India^ 
June  3,  1883,  Part  I,  p.  317),  the 
Districts  of  Darjlling,  Jalpaigori, 
Hazaribligh,  Lohirdaga,  M^bhtim, 
the  Pargana  of  Dh^lbhtim  in  Singh- 
bhtim,  and  the  Mah^  of  Angtil 
{ibid.  p.  318),  the  Districts  of  Klbnrup, 
Naugong,  Darrung,  Slbs^ar,  Lakh- 


impnr,  Go^pira  (exdnding  the 
Eastern  Dv^lrs),  Silhat,  and  K^h^ 
(excluding  the  North  K^h^  Hills) 
[ibid.  p.  3 1 8),  the  Jh&Dti  Division 
(except  sees.  15,  19,  33,  34,  35  and 
653),  Pargana  Jauns^  Bawir  and 
the  scheduled  portion  of  the  Mirzapur 
District  {ibid.  p.  317),  the  scheduled 
Districts  of  the  Panj^ft)  {ihid.  p.  319) 
and  of  the  Central  Provinces,  except 
so  much  as  authorises  the  sale  of  im- 
moveable property  in  execution  of  a 
decree,  not  being  a  decree  directing 
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Interpret*- 
tion-dftofe. 

'  ohApter : ' 
<  diitrict : ' 

'Dbtrict 
Court:* 


. » 


'  pleader : 


*  Gi)Tem- 
ment 
Pleader :  * 


'Col- 
lector : ' 

'  decree :  * 


2.  In  this  Act,  unless  there  be  something  repugnant  in  the 
subject  or  context — 

'  chapter '  means  a  chapter  of  this  Code : 

'district'  means  the  local  limits  of  the  jurisdiction  of  a 
principal  Civil  Court  of  original  jurisdiction  (hereinafter 
called  a  '  District  Court '),  and  includes  the  local  limits  of  the 
ordinary  original  civil  jurisdiction  of  a  High  Court  * :  every 
Court  of  a  grade  inferior  to  that  of  a  District  Court  and 
every  Court  of  Small  Causes  shall,  for  the  purposes  of  this 
Code,  be  deemed  to  be  subordinate  to  the  High  Court  and  the 
District  Court : 

'  pleader '  means  every  person  entitled  to  appear  and  plead 
for  another  in  Court  *,  and  includes  an  advocate ',  a  vakfl  *, 
and  an  attorney*  of  a  High  Court : 

'Government  Pleader'  includes  also  any  officer  appointed 
by  the  Local  Grovemment  to  perform  all  or  any  of  tiie  func- 
tions expressly  imposed  by  this  Code*  on  the  Government 
Pleader': 

'  Collector '  means  every  officer  performing  the  duties  of  a 
Collector  of  land-revenue  ® : 

'decree^  means  the  formal  expression  of  an  adjudication 


the  B&le  of  such  property  {Oazttte  of 
India,  p.  217),  Ajmer  and  Merwllra 
(ibid.  July  29,  i88a,  Part  I,  p.  289), 
and  the  Cantonment  of  Morar  {ibid.). 
As  to  Upper  Burma  the  Code  is  in 
force  in  the  town  of  Mandalay  only 
(Act  XX  of  1886,  Bched.  II). 

^  See  Act  I  of  1868,  sec.  3,  d.  11, 
gupra,  vol.  i.  p.  488. 

"  See  Act  XVIII  of  1879  amended 
by  Act  IX  of  1884. 

'  Ab  to  the  Presidency  High  Courts 
see  the  Letters  Patent,  28th  Dec. 
1865,  sec.  9 :  as  to  the  High  Court  at 
Allahabad,  L.  P.  17th  March,  1866, 
sees.  7,  8 :  as  to  other  High  Courts, 
Act  IX  of  1884,  sec.  8. 

*  This  means  '  pleader :'  it  is  the 
term  used  by  the  Letters  Patent  of  the 
Presidency  High  Courts,  hence  its  use 
here;  8  Bom.  145. 

'  As  to  attorneys  of  the  chartered 
High  Courts,  see  the  Letters  Patent 


aboYe  cited,  and  Act  XVIII  of  1879. 
sec.  5.  As  to  the  Courts  in  which  they 
are  entitled  to  practice,  see  ActX  VIII 
of  1879,  sec.s ;  Act  XVII  of  1875,  sees. 

84,  87  (Burma) ;  Reg.  I  of  1877,^ 

28  (d),  (Ajmer).    That  judicial  notice; 
will  be  taken  of  the  names  of  advo-' 
cates,  attorneys,  vakfls  and  pleaders,,! 
see  the  Evidence  Act,  infra,  sec. 
d.  12.  ^^   ^^ 

•  See  sees.  408,  414,  419,  430,  421,   J  - 
426  and  437.      Other  functions   axe  J' 
imposed  on  Goyemment  Pleadertf'iSy 
Ben.  Regs.  19  of  1793,  sec.  15  ;  37  of 

175(3,  ^^'  '**»  30^  1794»  8«c.  16 ;  33 
&f  1803,  sec.  3;  and  Act  XXXV  of 
1858,  sec.  3 ;  in  Burma  see  Act  XVII 
of  1875,  sees.  84,  87;  in  the  Dek- 
khan,  Act  XVII  of  1879,  b^-  ^9* 

'  See  British  Burma  Gazette ,  June 
1878,  Part  II,  p.  175. 

*  e.g.  a  Deputy  Commissioner. 
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upon  any  right  claimed^  or  defence  set  up^  in  a  Civil  Court 
when  such  adjudication^  so  far  as  regards  the  Court  express- 
ing it,  decides  the  suit^  or  appeal^.  An  order  rejecting  a 
plaint,  or  directing  accounts  to  be  taken,  or  determining  any 
question  mentioned  or  referred  to  in  section  244,  but  not  spe- 
cified in  section  588,  is  within  this  definition :  an  order  spe- 
cified in  section  588  is  not  within  this  definition  * : 

'order'  means  the  formal  expression  of  any  decision  of 'order:' 
a  Civil  Court  which  is  not  a  decree  as  above  defined : 

'judgment'  means  the  statement  given  by  the  Judge  of  *j«dg-^ 
the  grounds  of  a  decree  or  order : 


'  Judge '  means  the  presiding  officer  of  a  Court : 


'  Judge : ' 


'  judgment-debtor '  means    any  person   against    whom  a  *  judgw 
decree  or  order  has  been  made :  debtor : ' 

'decree-holder'    means    any    person    in    whose  favour  a  *  decree-  ' 
decree^  or  any  order  capable  of  execution  has  been  made,  and 
includes  any  person  to  whom  such  decree  or  order  is  trans- 
ferred: 

'  written '  includes  printed  and  lithographed,  and  '  writing ' '  written : ' 
includes  print  and  lithograph  ^  : 

'signed'  includes  marked,  when  the  person  making  the'ngned:' 


'V 


^  6  Bom.  54. 

'  'decree*  accordingly  inclades  an 
order  dismiBsing  an  appeal  as  barred 
by  limitation,  7  All.  42  :  9  Bom.  45  a : 
an  order  rejecting  an  application  to 
sue  ai^aj)auper  and  striking  the  case 
off  the  Courtis  file,  9  AH.  129:  an 
order  undersec.  ^81  dismissing  a 
suit  for  failure  by  the  plaintiff  to  fur- 
nish secuYi^'fof  costs,  8  All.  108: 
an  order  under  sec.  396  declaring  the 
rights  of  the  parties  in  a  partition  suit, 
but  leaving  their  shares  to  be  deter- 
mined in  executing  the  decree,  1 2  Gal. 
273 :  an  order  rejecting  an  applica- 
tion under  sec.  93  of  the  Bengal 
Tenancy  Act,  1885,  14  Gal.  313. 

^  Nor  is  a  decree  that  the  defen- 
dant JB  is  liable  to  pay  half  of  what- 
ever sum  C  might  certify  to  be  due, 
and  reserving  further  consideration 
when  the  plaintiff^  should  produce 
/  CTb  certificate,  9  Bom.  184,  195. 


\ 


The  following  orders  have  been 
ruled  not  to  be  'decrees*: — Award, 
or  Agreement  to  refer^  directing  or 
refusing  filing  of  an,  2  All.  471 ;  5 
All.  333;  6  All.  186.  CeHificaU 
that  case  i^  fit  for  appeal  to  Queen  in 
GouncH,  granting  or  refusing,  1  Cal. 
102  ;  7  Gal.  339.  Deciding  on  settle^ 
ment  of  issues  that*^!!  hibbautUli'KnSIdd 
on  by  A  party  i»  isTsttd,  4  Cal.  531. 
Jytmttstinff  suit  where  summons  not 
served/  9  "Vtit,"  163.  Inspection  of 
documents,  9  Bom.  H.  C.  398.  Be- 
ttraint  of  prpgft*>^illgff  in  former  suit, 
refusing,  a  Hyde,  21a.  Review  of 
judgment,  dismissing,  4  Ben.  A.  C. 
J.  10.  Withdrawal  of  suit,  allowing, 
6  All.  211. 

*  or  a  share  in  such  decree,  5  Cal. 

593. 

^  This  definition  was  inserted  with 

a  view  of  encouraging  printing  in 

legal  proceedings. 
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mark  is  unable  to  write  his  name;  it  also  includes  stamped 
with  the  name  of  the  person  referred  to  * : '       *     .  ^ 

^  f orei^  Court '  means  a  Court  situate  beyond  the  limits  of 
British  India  and  not  having  authority  in  British  India  nor 
established  by  the  Governor  General  in  Council  ^ : 
Judc^rat:*      ^ foreign  judgment'  means  the  judgment^  of  a  foreign 
Court:  ■" 


'foreign 
Court:* 


'  foreign 


nbUc 
loer:' 


'public  officer'  means  a  person  falling  under  any  of  the 
following  descriptions  (namely) : — 

every  Judge; 

every  covenanted  servant  of  Her  Majesty; 

every  commissioned  officer  in  the  military  or  naval  forces 
of  Her  Majesty  while  serving  under  Government ; 

every  officer  of  a  Court  of  Justice  whose  duty  it  is^  as  such 
officer^  to  investigate  or  report  on  any  matter  of  law  or  fact, 
or  to  make,  authenticate  or  keep  any  document,  or  to  take 
charge  or  dispose  of  any  property,  or  to  execute  any  judicial 
process,  or  to  administer  any  oath,  or  to  interpret,  or  to  pre- 
serve order  in  the  Court,  and  every  person  specially  authorised 
by  a  Court  of  Justice  to  perform  any  of  such  duties ; 

every  person  who  holds  any  office  by  virtue  of  which  he  is 
empowered  to  place  or  keep  any  person  in  confinement ; 

every  officer  of  Government  whose  duty  it  is,  as  such 
officer,  to  prevent  offences,  to  give  information  of  offences,  to 
bring  offenders  to  justice,  or  to  protect  the  public  health, 
safety  or  convenience; 

every  officer  whose  duty  it  is,  as  such  officer,  to  take, 
receive,  keep  or  expend  any  property  on  behalf  of  Govern- 
ment,  or  to  make  any  survey,  assessment  or  contract  on 
behalf  of  Government,  or  to  execute  any  revenue-process,  or 
to   investigate,  or  to   report  on,  any  matter  affecting  the 


^  i.e.  in  the  subsequent  sections  of 
this  Code  as  being  required  to  sign  or 
verify  certain  documents,  3  All.  575, 
He  may  use  a  stamp  even  though  he 
can  write  his  name  (t5u7.).  The  use  of 
a  seal  capable  of  producing  an  impres- 
sion of  the  name  and  title  of  the  person 
using  it  is  common  among  Natives  of 
rank.  Hence  the  last  twelve  words 
of  this  clause. 


*  The  English  Courts  (other  than 
the  Judicial  Ck>mmittee  of  the  Privy 
Council,  which  has  'authority  in 
British  India*)  are  with  regard  to 
the  Courts  in  India  as  much  foreign 
courts  as  the  courts  of  France  or  any 
other  country,  8  Bom.  574,  and  see 
L.  R.,  I  I.  A.  385. 

•  Itectiits  *  decree ' :  see  the  defini- 
tions, p.  467. 
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pecuniary  interests  of  Government^  or  to  make^  authenticate 
or  keep  any  document  relating  to  the  pecuniary  interests 
of  Government,  or  to  prevent  the  infraction  of  any  law 
for  the  protection  of  the  pecimiary  interests  of  Government, 
and  every  officer  in  the  service  or  pay  of  Government,  or 
remunerated  by  fees  or  commission  for  the  performance  of 
any  public  duty  ^.  / 

And  in  any  part  of   British   India  in  which  this  Code  *  Govem- 
operates,  '  Government '  includes  the  Government  of  India  ^ 
as  well  as  the  Local  Government  ^. 

3.  The  enactments  specified  in  the  first  schedule  hereto  Enact- 
annexed  are  hereby  repealed  to  the  extent  mentioned  in  the  ^pealed, 
third  column  thereof.  But  all  notifications  published,  de- 
clarations and  rules  made,  places  appointed,  agreements  filed, 
scales  prescribed  and  forms  framed  under  any  such  enactment, 
shall,  so  far  as  they  are  consistent  with  this  Code,  be  deemed 
to  be  respectively  published,  made,  appointed,  filed,  prescribed 
and  framed  hereunder. 

And  when  in  $iny  Act,  Regulation  or  notification  passed  or  References 
issued  prior  to  the  day  on  which  this  Code  comes  into  force,  ^ctlT^**"* 
reference  is  made  to  Act  No.  VIII  of  1859,  Act  No.  XXIII 
of  1 86 1,  or  the  ^  Code  of  Civil  Procedure/  or  to  Act  No.  X  of 
1877,  or  to  any  other  Act  hereby  repealed,  such  reference 
shall,  so  far  as  may  be  practicable,  be  read  as  applying  to  this 
Code  or  the  corresponding  part  thereof. 

Save  as  provided  by  section  99  a,  nothing  herein  contained  Saving  of 
shall  affect  any  proceedings  prior  to  decree  in  any  suit  insti-  j^^i^  i^. 
tuted  or  appeal  presented  before  the  first  day  of  June,  i88a  *,  stitnted 
or  any  proceedings  after  decree  that  may  have  been  com- j^ne,  1882. 
menced  and  were  still  pending  at  that  date  ^. 

Every  appeal  pending  on  the  twenty-ninth  day  of  July,  Appeals 
1879  ^,  which  would  have  lain  if  this  Code  had  been  in  force  on  ^^J^^  j^*''^ 
the  date  of  its  presentation,  shall  be  heard  and  determined  as  1879. 

,/     »  TMs  includes  the  Oflftcial  Trueteea  •  Act  I  of  1868,  sec.  2,  d.  (9). 

,'i  appointed  "un3er  "Act  XVn  of  1864,  *  Ibid,  c\.  (lo). 

7  Cal.  499  ;  and  the  Administrators  *  The  day  on  which  the  Code  came 

General ;  anD'^seS'^  Ben.  446 ;  but  it  into  force. 

would  not  include  a  municipal  com-  '  3  Bom.  161  :  8  Bom.  287,  294. 

missioneir  or  any  other  person  com-  *  The  day  on  which  Act  XII  of 

.    pnSedtri  the  Penal  Code,  sec.  2 1 ,  cl.  i o.  1 879  was  passed. 
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if  this  Code  had  been  in  force  on  such  date ;  and  every  order 
passed  before  the  same  day,  purporting  to  transfer  a  case  to  a 
Collector  under  Act  No.  X  of  1877,  section  320,  and  every 
notification  published  before  the  same  day,  purporting  to  be 
issued  under  Act  No.  X  of  1877^  section  360^  shall  be  deemed 
to  have  been  respectively  passed  and  issued  in  accordance 
with  law. 

Baying  of       4.  Save  as  provided  in  the  second  paragraph  of  section  3^ 
2JJJ^^^  nothing  herein  contained  shall  be  deemed  to  affect  the  follow- 
ing Central  inff  enactments  (namely) : — 
Burma»   '  '^^  Central  Provinces  Courts  Act,  1865*: 

Oq^^  *°^  "^^^  Burma  CourU  Act,  1 875 : 

The  Panjdb  Courts  Act,  1877  «  : 
The  Oudh  Civil  Courts  Act,  1879  : 
or  any  law  heretofore  or  hereafter  passed  under  the  Indian 
Councils  Act,  1 861,  by  a  Governor  or  a  Lieutenant-Governor 
in  Council,  prescribing  a  special  procedure  for  suits  between 
landholders  and  their  tenants  or  agents, 

or  any  law  heretofore  or  hereafter  passed  imder  the  Indian 
Councils  Act,  1861,  by  a  Governor  or  a  Lieutenant-Gt)vemor 
in  Council,  providing  for  the  partition  of  immoveable  pro- 
perty ^ 

And  where  under  any  of  the  said  Acts  concurrent  civil 
jurisdiction  is  given  to  the  Commissioner  and  the  Deputy 
Commissioner,  the  Local  Govenmient  may  declare  which  of 
such  officers  shall,  for  the  purposes  of  this  Code,  be  deemed  to 
be  the  District  Court. 

Sections  5.  The  chapters  and  sections  of  this  Code  specified  in  the 

extending    gecond   schedule  hereto   annexed  extend  Tso  far  as  they  are 

to  Provin-  ^  . 

cial  SmaU  applicable)  to  Courts  of  Small  Causes  constituted  under  Act 
Courts.  ^^*  ^^  ^^  ^865*,  and  to  all  other  Courts  (other  than  the 
Courts  of  Small  Causes  in  the  towns  of  Calcutta,  Madras  and 
Bombay)  exercising  the  jurisdiction  of  a  Court  of  Small 
Causes.  The  other  chapters  and  sections  of  this  Code  do  not 
extend  to  such  Courts. 

^  Now  to  be  construed  as  referring  '15  Gal.  233. 

to  the  Central  Provinces  Civil  Courts  *  To  be  construed  as  referring  to 

Act  1885  (Act  XVI  of  1885,  sec.  i).  the  Provincial  SmaU  Cause  Courts 

*  See  now  Act  XVIII  of  1884.  Act,  1887  (IX  of  1887,  sec.  2,  d.  3). 
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6.  Nothing  in  this  Code  aSectfi  the  jurisdiction  or  pro-  Saying  of 

,  jurisdiction 

cedure —  and  pro- 

(a)  of  Military  Courts  of  Request  ^ ;  ^^""^ 

X6)  {repealed  hy  Act  Till  of  1887]  ;  Conrta. 

{c)  of  Village  Munsifs  or  Village  Panchdyats  under  the 

provisions  of  the  Madras  Code  ^  ;  or 

(li)  of  the  Recorder  of  Rangoon  sitting  as  an  Insolvent 

Court  in  Rangoon^  Maulmain^  Akyab  or  Bassein^; 

or  shall  operate  to  give  any  Court  jurisdiction  over  suits  of 

which  the  amount  or  value  of  the  subject-matter  exceeds  the 

pecuniary  limits  (if  any)  of  its  ordinary  jurisdiction. 

7.  With  respect  to 

(a)  the  jurisdiction  exercised  by  certain  jagfrd&rs  and  other  Saving  of 
authorities  invested  with   powers  under   the    provisions   of^^^i^y 
Bombay  Regulation  XIII  of  1830  and  Act  No.  XV  of  1840  1»^^ 
in  the  cases  therein  mentioned^  and 

(^)  cases  of  the  nature  defined  in  the  enactments  specified 
in  the  third  schedule  hereto  annexed^ 

the  procedure  in  such  cases,  and  in  the  appeals  to  the  Civil 
Courts  allowed  therein^  shall  be  according  to  the  rules  laid 
down  in  this  Code,  except  where  those  rules  are  inconsistent 
with  any  specific  provisions  contained  in  the  enactments 
mentioned  or  referred  to  in  this  section. 

8.  Save  as  provided  in  sections  3,  ^5,  86,  223,  2^5,  386,  Presidency 
and  chapter  XXXIX,  and  by  the  Presidency  Small  Cause  Qj^^^^ 
Courts  Act,  1882*,  this  Code  shall  not  extend  to  any  suit  or  Courtg. 
proceeding  in  any  Court  of  Small  Causes  established  in  the 

towns  of  Calcutta,  Madras  and  Bombay  ^. 

^  44  &  45  Vic.  c.  58,  88.  148-150.  Indian  laws relatingtomilitarj  Courts 

They  exist  only  where  any  part  of  Her  of  Beqaests  were  repealed  by  Act  VIII 

Majesty's  regular  forces  is  serving  in  of  1887. 

IncUabeyond  the  jurisdiction  of  a  Court  '  Mad.  Regs.  4  of  1816,  5  of  1816, 

of  Small  Causes.  *  India '  here  is  defined  and  12  of  1 8 1 6. 

{jhid,  8. 190,  cl.  ai)  as  'any  territories  *  Act  XVII  of  1875,  '^^^^  ^' 

the  government  of  which  is  vested  in  ^  Act  XV  of  1882. 

Her  Majesty  by  or  in  pursuance  of  '  The  rest  of  this  section  was  re- 

21  &  22  Vic.  c.  106,  and  also  any  ter-  pealed  by  Act  XV  of  1882,  sec.  2  ; 

ritories  in  India  under  the  dominion  6  Mad.  431. 
of  any  native  prince  or  princes.*    The 
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DiTidon  of     9.  This  Code  is  divided  into  ten  Parts  as  follows  :— 
Code. 

The  first  Part :         Suits  in  General. 

The  second  Part :     Incidental  Proceedings. 

The  third  Part :       Suits  in  Particular  Cases. 

The  fourth  Part :     Provisional  Remedies. 

The  fifth  Part :        Special  Proceedings. 

The  sixth  Part :       Appeals. 

The  seventh  Part :  Reference  to  and  Revision  by  the  High 

Court. 
The  eighth  Part :     Review  of  Judgment. 
The  ninth  Part :      Special  Rules  relating  to   the   Chartered 

High  Courts. 
The  tenth  Part :      Certain  Miscellaneous  Matters. 


PART  I. 

OF  SUITS  IN  GENERAL. 


CHAPTER  I. 

OP  THE  JURISDICTION   OP   THE   COURTS   AND   BBS   JUDICATA. 

10.  No  person  shall^  by  reason  of  his  descent  or  place  of  No  exemp- 
birth,  be  in  any  civil  proceeding  exempted  from  the  juris-  di^nt  or 


place  of 
birth. 


diction  of  any  of  the  Courts. 

11.   The   Courts   shall   (subject  to   the  provisions  herein  Courts  to 
contained)  have  jurisdiction  to  try  all  suits  of  a  civil  nature  ^  i^ts  u^^ess 


^  Thus  the  Goarts  hare  entertained 
the  following  suits:   suit  to  declare 
the  plaintiff's  right  to  be  restored  to 
his   caste,  7  Suth.  Civ.  B.  299 :  suit 
to  declare  that  an  alleged  Hindti  mar- 
riage is  invalid,   6  Ben.   243:   suits 
between  Hindtis  for  divorce  or  for 
restitution   of  conjugal  rights,  ibid. 
252  :  4  N.  W.  P.  109 :  suit  for  break- 
ing a  curdpot  in  a  temple  on  a  certain 
day,   9  Bom.  H.   0.  413  and  many 
others.     But  they  have  refused  to 
entertain  the  following   declaratory 
suits  :  suit  for  a  declaration  that  the 
plaintiff  is  a  member  of  a  Hindu 
society  from  which  he  has  been  ex- 
cluded,  such  exclusion   neither  de- 
priving him  of  caste,  nor  affecting 
any  right  of  property, -3  Ben.  App. 
Civ.  91  :  suit  for  a  declaration  that 
the  plaintiff  is  entitled  to  be  sum- 
moned   to    all    marriages,    and    to 
receive  a   present  of  pdn  from  the 
members  of  a  particular  community 
(S.D.A.  i854,p.  1850):  ortoofferings 
made  by  jdjmana  to  £Etmily  priests, 
S.  D.  A.  1852,  p.  398 ;  I  Hay,  365  ;  5 
Suth.  Civ.  B.  2 25 :  or  to  a  mere  dignity 
unconnected  with  any  emoluments  (2 
Bom.   476:  6  Bom.   119):   and  the 
following   suits    for    damages: — for 
loss  of  honours  and  voluntary  offer- 
ings at  a  temple,  5  Mad.  313:  for 
intrusion  on  an  officer  to  which  no 
fees  were   of  right  appurtenant   (2 
Bom.  470 :  7  Mad.  91)  :  for  not  offer- 


ing food  to  an  idol  (6  Bom.  122): 
against  a  magistrate  acting  judicially 
and  with  jurisdiction,  though  care- 
lessly and  irregularly  (7  Ben.  449): 
and  the  following  suits  for  specific 
performance  of  aUeged  obligations: 
to  compel  a  Hindti  widow  to  adopt  a 
son  (19  Suth.  137:  7  Cal.  288:  7 
Moo.  I.  A .  206)  :  to  compel  hereditary 
priests  of  a  temple  to  put  certain 
ornaments  on  the  god's  image  on  cer- 
tain days,  5  Bom.  83 :  to  compel 
Hindlis  against  their  will  to  invite 
other  Hindtis  to  their  houses  or  their 
entertainments,  6  Sutii.  Civ.  B.  325. 
So  the  Courts  have  rejected  a  suit  by 
one  purohit  against  another  purohit 
for  interfering  with  an  alleged  exclu- 
sive right  of  performing  ceremonies  at 
a  certain  place,  Marshall,  161,  and  see 
the  case  in  3  Moo.  I.  A.  198 ;  and 
suits  against  barbers  to  compel  them 
to  shave  the  plaintiffs  (Sadr  Decisions, 
1854,  p.  465),  or  to  pare  their  nails 
(i  SutL  Civ.  B.  352,  col.  I).  For  other 
cases  in  which  a  suit  was  held  not  *  of 
a  civil  nature,'  see  7  Mad.  91,  and 
supra,  p.  391 .  A  suit  is  not  maintain- 
able to  establish  a  right  to  a  mere 
dignity  unconnected  with  any  fees, 
profits  or  emoluments,  6  Bom.  121, 
following  2  Bom.  476  and  a  decision 
of  the  Privy  Council  in  3  Moore, 
I.  A.  198.  A  suit  by  a  temple  servant 
for  damages  for  omitting  to  make  a 
daily  offering  of  rice  and  cake  to  the 
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ipeeiftllj 
bttrred. 


Plea  of 

pending 

suit. 


cata. 


excepting  suits  of  which  their  cognisance  is  barred  ^  by  any 
enactment  for  the  time  being  in  force.  .  -- - 

Explanation, — A  suit  in  which  the  right  to  property*  or 
to  an  office  is  contested  is  a  suit  of  a  civil  nature^  notwith- 
standing that  such  right  may  depend  entirely  on  the  decision 
of  questions  as  to  religious  rites  or  ceremonies  ^. 

12.  Except  where  a  suit  has  been  stayed  under  section  20, 
the  Court  shall  not  try  any  suit  in  which  the  matter  in  issue 
is  also  directly  and  substantially  in  issue  in  a  previously 
instituted  suit  for  the  same  relief  between  the  same  parties, 
or  between  parties  under  whom  they  or  any  of  them  claim, 
pending  in  the  same  or  any  other  Court,  whether  superior 
or  inferior,  in  British  India  having  jurisdiction  to  grant 
such  relief,  or  in  any  Court  beyond  the  limits  of  British 
India  established  by  the  Governor  General  in  Council  and 
having  like  jurisdiction,  or  before  her  Majesty  in  Council  *. 

Explanation, — The  pendency  of  a  suit  in  a  foreign  Court 
does  not  preclude  the  Courts  in  British  India  fioip  trying 
a  suit  founded  on  the  same  cause  of  action  *.     A    /  '    - 

13.  No  Court  shall  try  any  suit®  or  issue "^  in  which  the 


idol  wiU  not  lie,  nnleit  indeed  he  sues 
as  representing  the  idol,  6  Bom.  122. 
^  i.  e.  expressly  barred.  Giving  a 
concurrent  remedy  (see  e.  g.  sec.  318) 
does  not  bar  a  suit  for  possession  by  a 
purchase  at  an  execution-sale,  14  Cal. 

645. 

'  In  7  Bom.  339,  the  Gonrt  ad- 
judicated on  the  right  of  exdusive 
worship  of  an  idol  in  a  sanctuary  set 
np  by  a  caste.  Hindti  idols  are  pro- 
perty, 4  Mad.  315  ;  and  see  a  Mad.  62. 
The  right  to  perform  the  worship  of 
an  idol  is  *  property,*  3  Cal.  390,  391. 

*  *The  members  of  a  sect  are  en- 
titled, subject  to  the  rules  made  by 
the  duly  constituted  authorities  of 
the  sect,  to  take  part  in  its  public 
worship ;  and  if  any  member  is  wrong- 
fully prevented  from  so  doing,  he  is 
entitledto  relief  from  the  Civil  Courts,* 
6  Mad.  153.  The  words  *  or  tenets  * 
should  be  added  to  the  explanation,  5 
Mad.  318. 

^  As  to  the  plea  of  Um  alibi  pen- 


dens,  see  DanieU's  Chan.  Practice,  6th 
edition,  i.  459 :  Story,  Equity  Plead- 
ings, sees.  736-744- 

"  Story,  Equity  Pleadings,  sec  741 . 
It  follows,  therefore,  that  t^e  ex- 
istence of  a  decree  of  a  foreign  Court 
is  no  bar  to  the  execution  of  a  decjaas 
of  a  Court  in  British  India,  even 
though  the  cause  of  action  in  both 
suits  be  the  same,  7  Cal.  82,  where  the 
foreign  decree  had  been  obtained  in 
Chandemagore  on  the  basis  of  the 
decree  of  a  British  Indian  Court.    -^ 

*  i.  e.  such  a  matter  as  might  have 
formed  the  subject  of  a  separate  suit 
independently  of  the  special  provi- 
sions of  the  Code,  such  as  sec.  45,  per 
Mahmrid  J. ;  7  All.  252.  This  does 
not  apply  to  proceedings  on  execution, 
3  All.  185  :  and  see  11  Bom.  114. 

^  The  answer  of  res  judicata  is  ad- 
missible to  estop  a  defendant  from  de- 
fence as  well  as  a  plaintiff  from  at- 
tack, 6  Bom.  485 ;  so  in  England 
Out  ram  v.  Moretvood,  3  East,  346, 365 , 
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matter^  directly  and  substantially  in  issue  has  been  directly 
and  substantially  in  issue  in  a  former  suit^  between  the 
same  parties,  or  between  parties  under  whom  they  or  any 
of  them  claim  ^,  litigating  under  the  same  title,  in  a  Court 
of  jurisdiction  competent*  to  try  such  subsequent  suit^  or 
the  suit  in  which  such  issue  has  been  subsequently  raised, 
and  has  been  heard  and  finally  decided  ^  by  such  Court. 

Explanation  L — The  matter  above  referred  to  must  in  the 
former  suit  have  been  alleged  by  one  party  and  either  denied 
or  admitted,  expressly  or  impliedly,  by  the  other. 

Explanation  II. — Any  matter  which  might  and  ought  "^  to 
have  been  made  ground  of  defence  or  attack  in  such  former 
suit  shall  be  deemed  to  have  been  a  matter  directly  and  sub- 
stantially in  issue  in  such  suit  ^. 


/ 


^  The  Mftdnw  High  Court  has 
Umited  this  to  matters  of  fact,  5 
Mad.  304.  But  see  4  AU.  55  (con- 
struction of  bond).  It  is  the  '  matter 
in  issue '  (Evidence  Act,  sec.  3),  not 
the  '  subject-matter  *  of  the  suit  that 
forms  the  essential  test  of  rei  ju- 

/icata,  4  AJl.  5S. 
.'  i.e.    a    former    civil    suit.    The 
,  judgment  of  a  cnmmal  court  will  not 
;  ogi^^te  as  a  l^ar,  4  All.  99.    Nor  will 
Si^tecisjon  in  forgxer  execution  pro- 
ceedings, 3  AU.  141.     That  decisions 
by  revenue  courts  do  not  make  a 
n^atter  in  issue  res  judicata,  see  3 
All.  521.    But  see  5  All.  280:  and  9 
All.  388.  As  tojudgments  in  rent-suits, 
6  Cal.  406 ;  and  see  la  Cal.  563,  580. 
»  8  All.  91. 

*  i.  e.  to  try  and  dispose  of  the  suit 
or  issue  on  account  of  its  nature  *  with 
conclusive  effect,'  otherwise  the  higher 
jurisdiction  provided-  by  the  Code 
would  be  excluded  by  the  lower,  9 
Bom.  81:  8  Mad.  83.  And  the  com- 
petence must  exist  at  the  time  when 
the  first  suit  was  brought,  10  Cal. 
697:    II  Cat.  157. 

*  9  Cal.  439,  following  Sir  B. 
Peacock  in  8  Suth.  Civ.  R.  1 75 :  11 
Cal.  301 :  S.  C.  L.  R.,  9  I.  A.  204. 

*  These  words  apply^  not  to  the  ex- 
pression of  opinion  in  the  judgment, 


bu^jto  ylmt  Jias  bwii  tUsidsd  by  iSm  \ 
decrecj,  4  Mad.  136.  A  suit  dis- 
missed  on  the  ground  of  *  uncer- 
teinty,*  9  All.  155,  or  of  multi- 
fariousness, ^  for  failure  to  appear,  is 
not  'IhialTy  decided,*  13  Ben.  App. 
37:  6  Bom.  482.  Nor  is  a  suic 
against  A  and  B  for  a  joint  jamaT 
when  dismissed  on  the  ground  that 
the  jama  is  several,  Marshall,  418. 
But  where  a  decree  is  passed  in 
accordance  with  a  compromise,  see 
sec.  iT^^THBPa-. 
'  "^  5  Bom.  594. 

■  10  Bom.  H.  C.  393 :  3  All.  189 : 
4  All.  22.  Explanation  II  must  be 
taken  to  refer  to  the  title  litigated 
in  the  former  suit  as  contra-dis- 
tinguished from  the  i^elief  cUimed. 
VThere  several  independent  grounds 
of  action  are  available,  a  party  is  not 
bound  to  unite  them  all  in  one  suit, 
though  he  is  bound  to  bring  before  the 
Court  all  grounds  of  attack  available 
to  him  with  reference  to  the  title 
which  is  made  the  ground  of  action, 
per  Muttus^mi  Ajyix  J.,  7  Mad.  265. 
Explanation  II  is  not  intended  to 
enable  a  party  to  treat  a  point  as 
having  been  decided  in  his  favour  in 
a  former  suit,  which  was  in  fact  not 
so  decided.  It  applies  to  a  case 
where  the  defendant  had  a  defence 
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Explanation  IIL — Any  relief  claimed  in  the  plaint,  which 
is  not  expressly  ji^ranted  by  the  decree,  shall,  for  the  purpose 
of  this  section,  be  deemed  to  have  been  refused  ^. 

Explanation  IV. — ^A  decision  is  final  within  the  meaning  of 
this  section  when  it  is  such  as  the  Court  making  it  could  not 
alter  (except  on  review)  on  the  application  of  either  party  ^  or 
reconsider  of  its  own  motion.  A  decision  liable  to  appeal 
may  be  final  within  the  meaning  of  this  section  until  the 
appeal  is  made  ^. 

Explanation  T. — Where  persons  litigate  hond  fide  in  respect 
of  a  private  right  claimed  in  common  for  themselves  and  others, 
all  persons  interested  in  such  right  shall,  for  the  purpose  of  this 
section,  be  deemed  to  claim  under  the  persons  so  litigating  ^. 

Explanation  YL — Where  a  foreign  judgment  is  relied  on,  the 
production  of  the  judgment  duly  authenticated  is  presumptive 
evidence  that  the  Court  which  made  it  had  competent  juris- 
diction, unless  the  contrary  appear  on  the  record ;  but  such  pre- 
sumption may  be  removed  by  proving  the  want  of  jurisdiction. 

foretgn  14#  No  foreign  judgment  shall  operate  as  a  bar  to  a  suit 

jud^ent    in  British  India — 

suit  in  (p)  if  it  has  not  been  given  on  the  merits  of  the  case  ^ : 

^^^  (i)  if  it  appears  on  the  face  of  the  proceedings  to  be 

foimded  on  an  incorrect  view  of  international  law  or  of  any 

law  in  force  in  British  India : 


which  he  might  if  he  had  so  pleased 
and  ought  to  have  brought  forward, 
but  he  did  not  do  so  and  the  suit  was 
decided  against  him.  Then  he  is  as 
much  bound  by  the  adverse  decree  as 
if  he  had  set  up  the  defence,  and  he  is 
equally  estopped  from  setting  up  the 
defence  in  any  future  suit  under 
similar  circumstances,  5  Cal.  935,  per 
Garth  C.J. 

^  This  applies  to  relief  claimed 
which  the  Court  is  bound  to  grant 
with  reference  to  the  matters  directly 
and  substantially  in  issue,  4  Mad.  310. 

^  An  ex  fartt  decree  is  not  *  final ' 
so  long  as  it  is  open  to  the  Court,  on 
the  application  of  the  parties,  to 
modify  it,  7  Cal.  35. 

'  Everything  that  should  have  the 
authority  of  res  judicata  is  and  ought 


to  be  subject  to  appeal,  Sav^gQj^  citod 
7  Bom.  466. 

*  10  Mad.  333.  This  explanation 
does  not  refer  to  bona  tnTS^defences 
but  to  bona  fide  claims,  6  Mad.  121. 

It  is  not  limited  to  suits  under 
sec.  30,  2  Mad.  332.  It  only  applies 
to  cases  where  several  different  persons 
daim  an  easement  or  other  right  by 
one  common  title,  as  for  instance 
where  the  inhabitants  of  a  village 
claim  by  custom  right  of  pasturage 
over  the  same  tract  of  land,  or  to  take 
water  from  the  same  spring  or  weU, 

6  Cal.  54,  referring  to  Arlett  v.  Ellis, 

7  B.  &  C.  346,  and  BlewiU  v.  Tregon- 
f^^'^fft  3  A.  &  E.  554.  See  also  8 
Mad.  496 :  10  Mad.  82:6  Cal.  33. 

*  The  Delta,  i  Prob.  Div.  393,  and 
see  4  Mad.  359,  where  an  ex  parte 
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(c)  if  it  is  in  the  opinion  of  the  Court  before  which  it  is 
produced  contrary  to  natural  justice  * :  •  ^ 

(d)  if  it  has  been  obtained  by  fraud  *  :  '  ^  .     ^  .-  "^      ^ 
{e)  if  it  sustains  a  claim  founded  on  a  breach  of  any  law  in 

force  in  British  India  ^. 


CHAPTER  11. 

OF  THE   PLACE   OF   SUING. 

15.  Every  suit  shall  be  instituted  in  the  Court  of  the  lowest  Court  in 
grade  competent  *  to  try  it ».  ^^^^^^ 

16.  Subject  to  the  pecuniary  or  other  limitations  prescribed  Suits 

•I  1  .,  instituted 

by  any  law,  suits 

(a)  for  the  recovery  of  immoveable  property  •, 

(6)  for  the  partition  of  immoveable  property, 

{c)  for  the  foreclosure  or  redemption  of  a  mortgage  of 

immoveable  property, 


where  sub- 
ject-matter 
situate. 


decree  was  given  at  Mah^  i^jainst  a^ 
native  of  Britisli  ln^a~  on  a  cause  of 
action  arising  in  Eriiisli  Tndfia. 
' — '  llii^  'W6Um  UUUUiU  the  Court  to 
disr^ard'arfbrelgh  Judgment  In  cases 
in  whicK^T&y'fT  Faulty  or   irregular 

proc«agnU*^jlBfeP<^M^t  lukd  not  been 
allowed  the  opportunity  of  fairly  de- 
fending the  8uit»  4  Mad.  365.  That 
the  validity  and  service  of  summonses 
etc.  aiiegea  id  nave'emanated  from  a 
foreign  court  must  be  strictly  proved, 
see  II  Bom.  241.  That  a  decree  on  a 
foreign  judgment  must  be  executed 
according~lo  the  rules  and  procedure 
^  British  Indian  Courts,  see  2  Mkd. 
33^,  where  a  decree  against  A  per- 
sonally for  the  full  ampunt  due  on  a 
French  judgment  against  his  deceased 
father  was  limited  to  the  assets  of  the 
deceased.  '.RUlt  a  call-order  made  by 
the  Court  of  Chancery  in  England 
upon  a  contributory  of  a  company 
registered  in  England  and  being 
wound  up  under  the  authority  of  that 
Court  is  treated  by  the  Indian  Courts 
as  a  foreign  judgment,  see  8  Bom. 
H.  C,  O.  C.  J.  300. 

»  See  4  Suth.  Civ.  R.  108 ;  15  ibid. 


500.  ^8  to  the  m^ft"^gj*^  'fraud  * 
Bi^graTVo^.  1.  pp.  9^  n.  2,  555. 

^S66  the'lCnglish  decisions  on  the 
subjects  dealt  with  by  this  section  in 
Smith's  Leading  Cases,  9th  ed.  pp. 
868-883,  and  Piggott*s  Foreign  Judg- 
ments, 3nd  ed.  pp.  106-175. 

*  i.  e.  having  jurisdiction  with 
reference  to  the  pecuniary  value  and 
nature  of  the  suit,  7  All.  239.  The, 
corresponding  section  of  the  Code  of 
1859  ^^^^  ^^^  affect  the  jurisdiction 
of  a  Subordinate  Judge  to  try  a  suit 
wherein  are  joined  several  causes  of 
action  the  cumulative  value  of  which 
exceeds  rs.  1000,  although,  if  several 
suits  had  been  brought  on  these  several 
causes,  suc^  suits  must  have  been  in- 
stituted in  the  Munsifs  Court,  6  Cal.  6^ 

*  Thift^IMfovision  is  a  rule  of  pro- 
cedure^  not  jurisdiction.  It  is  impera- 
tive on  the  suitor,  and  intended  to 
prevent  the  Court  of  the  higher 
grade  from  being  over-crowded  with 
suits.  But  such  Court  is  not  bound 
to  take  advantage  of  it,  7  All.  234, 
240.    And  see  sec.  331  infra. 

*  See  the  definition  of  inmioveable 
property,  supra,  Vol.  T.  p.  487. 
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action 
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(d)  for  the  detenmnation  of  any  other  right  to  or  interest 
in  immoveable  property*, 

(e)  for  compensation  for  wrong  to  immoveable  properfy, 
(/)  for  the  recovery  of  moveable  property  actually  under 

distraint  or  attachment, 

shall  be  instituted  in  the  Court  within  the  local  limits  of 
whose  jurisdiction  the  property  is  situate  *  :  '    * 

Provided  that  suits  to  obtain  relief  respecting,  or  compensa- 
tion for  wrong  to,  immoveable  property  held  by  or  on  behalf  of 
the  defendant  may,  when  the  relief  sought  can  be  entirely 
obtained  through  his  personal  obedience,  be  instituted  either 
in  the  Court  within  the  local  limits  of  whose  jurisdiction  the 
property  is  situate,  or  in  the  Court  within  the  local  limits  of 
whose  jurisdiction  he  actually  and  voluntarily  resides^  or 
carries  on  business,  or  personally  works  for  gain. 

Explanation. — In  this  section  'property'  means  property 
situate  in  British  India  '. 

17.  Subject  to  the  limitations  aforesaid,  all  other  suits 
shall  be  instituted  in  a  Court  within  the  local  limits  of  whose 
jurisdiction — 

(a)  the  cause  of  actioil  ^  arises,  or 

(6)  all  the  defendants,  at  the  time  of  the  commencement  of 


^  That  a  suit  to  follow  the  par- 
ohaie-monej  of  land  on  which  the 
plaintiff  had  a  mortgage  and  which 
has  been  taken  up  under  the  Laud 
Acquisition  Act»daei  not  come  under 
clause  {d)f  see  6  Mad.  344,  and  com- 
pare In  re  Stewait^t  Trusts,  22  L.  J., 
N.  S.  Chan.  369. 

*  A  suit  therefore  will  not  lie  in  a 
British  Indian  Court  for  land  bituate 
in  a  Native  State  (3  Mad.  H.  C.  437), 
and  consent  of  parties  cannot  give 
jurisdiction  in  such  cases',  9  Bom. 
H.  C.  242.  Whether  a  Court  will 
decree  the  sale  of  mortgaged  land 
situfttfi  in  British  India,  but  outside 
its  jurisdiction,  see  9  Bom.  H.  C.  i  a  : 
9  Ben.  171. 

*  This  section  does  not  apply  to  the 
High  Court  in  the  exercise  of  its 
original  civil  jurisdiction,  sec.  638, 
in&a. 


*  i.  e.  according  to  the  High  Court 
at  Madras,  the  ""^n?fl  PftiHt  nf  inf'^T, 
including  every  £aot  nafimiiTy  to  the 
maintenance  of  the  aotion,  3  Mad. 
H.  C.  384.  But  the  Allahabad  High 
Court  holds  that  here  'cause  of  action  * 
does  not  mean  'whole  cause  of  action,* 
but  includes  material  part  of  the  cause 
of  action,  4  All.  425,  and  see  13  Ben. 
46 1 ,  14  Ben.  367.  A  suit  for  compen- 
sation for  breach  of  contract  may  ac- 
cordingly be  brought  either  at  the 
place  where  the  contract  was  made  and 
the  defendant's  obligation  established, 
or  where  performance  was  to  be  had 
and  breach  occurred,  5  All.  379,  280. 
The  English  Courts  have  ruled  that  in 
the  C.  L.  P.  Act,  1852,  sec.  18, '  cause 
of  action  *  means,  not  the  whole  cause 
of  action,  i.e.  contract  And  breach«Ju2t 
'  the  act  on  the  part  of  the  defendanjt 
which  gives  the  plaintiff  his  cause  of 
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the  suit,  actually  and  Voluntarily  reside  ^,  or  carry  on  business, 
or  personally  work  for  gain ;  or 

(c)  any  of  the  defendants,  at  the  time  of  the  commencement 
of  the  suit,  actually  and  voluntarily  resides^,  or  carries  on 
business,  or  personally  works  for  gain :  provided  that  either 
the  leave  of  the  Court  is  given,  or  the  defendants  who  do  not 
reside,  or  carry  on  business,  or  personally  work  for  gain,  as 
aforesaid,  acquiesce  in  such  institution. 

Exjolanation  L — Where  a  person  has  a  permanent  dwelling 
at  one  place  and  also  a  lodging  at  another  place  for  a  temporary 
purpose  only,  he  shall  be  deemed  to  reside  ^  at  both  places  in 
respect  of  any  cause  of  action  arising  at  the  place  where  he 
has  such  temporary  lodging. 

Explanation  IL — A  Corporation  or  Company  shall  bi  deemed 
to  carry  on  business  at  its  sole  or  principal  office  in  British 
India  or,  in  respect  of  any  cause  of  action  arising  at  any  place 
where  it  has  also  a  subordinate  office,  at  such  place. 

lUuslrations. 

(a)  A  is  a,  tradesman  in  Calcutta.  B  carries  on  business  in 
Delhi.  B,  by  his  agent  in  Calcutta,  buys  goods  of  A,  and  requests 
A  to  deliver  them  to  the  East  Indian  Bailway  Company.  A 
delivers  the  goods  accordingly  in  Calcutta.  A  may  sue  B  for  the 
price  of  the  goods  either  in  Calcutta,  where  the  cause  of  action  has 
arisen,  or  in  Delhi,  where  B  carries  on  business. 

(b)  A  resides  at  Simla,  B  at  Calcutta,  and  C  at  Delhi.  A,  B 
and  G  beinoj  together  at  Benares,  B  and  C  make  a  joint  promissory- 
note  payable  on  demand,  and  deliver  it  to  A.  A  may  sue  B  and  C 
at  Benares,  where  the  cause  of  action  arose.  He  may  also  sue  them 
at  Calcutta,  where  B  resides,  or  at  Delhi,  where  C  resides ;  but  in 
each  of  these  cases,  if  the  non-resident  defendant  objects,  the  suit 
cannot  be  maintmned  without  the  leave  of  the  Court  ^. 

18.  In  suits  for  compensation  for  wrong  done  to  person  or  Suits  for 
moveable  property,  if  the  wrong  was  done  within  the  local  «o™P®^- 

complaint  *  {Jackson  v.  Spittally  L.  466), '  it  never  can  be  contended  that 

B.,  5  C.  P.  542  :   Vaughan  y.  Weldon,  in  ofrder  to  constitute  a  residence  in 

L.  B.,  10  C.  P.  47).  any  place,  it  is  necessary  to  Mside  any 

^  This  is  to  be  construed  broadly,  given  number  "of  days,  or  even  any 

80  a^tO  preV^ht  a  debtor  from  evading  great  part  of  the  year.     It  happens 

t^e  d'alnSTSf  lus  creditors,  6  Bom.  perpetually  that  persons  have  different 

*  102."  Asto  the  meaning  of  ^  residence  *  places  of  abode,  in  some  of  which  they 

and  dwelling-place,  see  i  All.  51.  The  reside  more  or  less^  as  suits  their  con- 

resjdence  intended  is  not  an  exclusive  venience.* 

re8iaeSSG;"i09  i/."R.,  i  T.  A.  396,  397  '  This  section  does  not  ftpply  to  the 

(a  case  as  to  a  condition).    As  Lcnrd  High  Court  in  the  exercise  of  its  ori> 

Kenyon  said  {Bex  v.  Sargent,  5  T.  B.  ginal  dvil  jurisdiction,  sec.  638,  infra. 
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wroDgsto   limits  of  the  jurisdiction  of  one  Court  and  the  defendant 

person  or  •  i  •  i       •  11  i      i*  * 

moveablet.  I'^ides^  Of  cames  on  business^  or  personally  works  for  gain, 
within  the  local  limits  of  the  jurisdiction  of  another  Court, 
the  plaintifE  may  at  his  option  sue  in  either  of  the  said  Courts. 

Illustrations, 

(a)  A,  residing  in  Delhi,  beats  B  in  Calcutta.  B  may  sue  A 
either  in  Calcutta  or  in  Delhi. 

(6)  A,  residing  in  Delhi,  publishes  in  Calcutta  statements 
defamatory  of  B.     B  may  sue  A  either  in  Calcutta  or  in  Delhi. 

(c)  Af  travelling  on  the  line  of  a  railway  company  whose 
principal  office  is  at  Howrab,  is  upset  and  injured  at  Allahabad  by 
negligence  imputable  to  the  company.  He  may  sue  the  company 
either  at  Howrah  or  at  Allahabad. 

19.  If  the  suit  be  to  obtain  relief  respecting,  or  compen- 
sation for  wrong  to,  immoveable  property  situate  within  the 
limits  of  a  single  district,  but  within  the  jurisdiction  of 
different  Courts,  the  suit  may  be  instituted  in  the  Court  within 
whose  jurisdiction  any  portion  of  the  property  is  situate: 
provided  that,  in  respect  of  the  value  of  the  subject-matter  of 
the  suit,  the  entire  claim  be  cognisable  by  such  Court. 

If  the  immoveable  property  be  situate  within  the  limits  of 
different  districts,  the  suit  may  be  instituted  in  any  Court, 
otherwise  competent  to  try  it,  within  whose  jujisdiption  any 
portion  of  the  property  is  situate  ^. 

20.  If  a  suit  which  may  be  instituted  in  more  than  one 
Court  is  instituted  in  a  Court  within  the  local  limits  of  whose 
jurisdiction  the  defendant  or  all  the  defendants  does  not  or  do 

donotre-"  not  actually  and  voluntarily  reside,  or  carry  on  business,  or 
juriBdic-*^  personally  work  for  gain,  the  defendant  or  any  defendant  may, 
after  giving  notice  in  writing  to  the  other  parties  of  his 
intention  to  apply  to  the  Court  to  stay  proceedings,  apply  to 
the  Court  accordingly ; 

and  if  the  Court,  after  hearing  such  of  the  parties  as  desire 
to  be  heard,  is  satisfied  that  justice  is  more  likely  to  be  done 
by  the  suit  being  instituted  in  some  other  Court,  it  may  stay 
proceedings  either  finally  or  till  further  order,  and  make  such 
order  as  it  thinks  fit  as  to  the  costs  already  incurred  by  the 
parties  or  any  of  them. 

^  And  the  Court,  if  it  decrees  the  Cal.  661.  Section  19  does  not  apply  to 
sale  of  the  whole  property,  may  order  the  High  Court  in  the  exercise  of  its 
such  sale  to  be  made,  8  Cal.  703 :  14      original  civil  jurisdiction,  sec.638,  infra. 


Suits  for 
immoye- 
able  pro- 
perty (a) 
in  single 
district, 
but  in 
different 
jurisdic- 
tions; 
{b)  in  dif. 
ferent 
districts. 


Power  to 
stay  pro- 
ceedings 
where  all 
defendants 
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In  sucli  case^  if  the  plaintiff  so  requires^  the  Court  shall 
return  the  plaint  with  an  endorsement  thereon  of  the  order 
staying  proceedings. 

Every  such  application  shall  be  made  at  the  earliest  possible  ApplicA- 
opportunity^  and  in  all  cases  before  the  issues  are  settled ;  and  t^^be^u^, 
any  defendant  not  so  applying   shall  be  deemed  to  have 
acquiesced  in  the  institution  of  the  suit  ^. 

21.  Where  the  Courts  under  section  90^  stays  proceedings^  Bemission 
and  the  plaintiff  re-institutes  his  suit  in  another  Court,  the  ^hwe  sii^ 
plaint  shall  not  be  chargeable  with  any  court-fee:  provided ;»**'*«*«1 
that  the  proper  fee  has  been  levied  on  the  institution  of  the  Court, 
suit  in  the  former  Court,  and  that  the  plaint  has  been  returned 

by  such  Court. 

22.  Where  a  suit  may  be  instituted  in  more  Courts  than  Procedure 
one,  and  such  Courts  are  subordinate  to  the  ««ne  appellate  jj^  ,„ 
Court,  any  defendant,  after  giving  notice  in  writing  to  the  which  suit 
other  parties  of  his   intention   to  apply  to   such  Court  to  gtituted 
transfer  the  suit  to  another  Court,  may  apply  accordingly ;  8«^«iin- 
and  the  appellate  Court,  after  hearing  the  other  parties,  if  appellate 
they  desire  to  be  heard,   shall   determine   in  which  of  the  ^**"'*- 
Courts  having  jurisdiction  the  suit  shall  proceed  *. 

23.  Where  such  Courts  are  subordinate  to  different  appel-  Procedure 
late  Courts,  but  are  subcMrdinate  to  the  same  High  Court,  any  ]^/^t  so^ 
defendant,  after  giving  notice  in  writing  to  the  other  parties  Bubordin- 
of  his  intention  to  apply  to  the  High  Court  to  transfer  the 

suit  to  another  Court  having  jurisdiction,  may  apply  accord- 
ingly. If  the  suit  is  brought  in  any  Court  subordinate  to  a 
District  Court,  the  application,  together  with  the  objections, 
if  any,  filed  by  the  other  parties,  shall  be  submitted  through 
the  District  Court  to  which  such  Court  is  subordinate.  The 
High  Court  may,  after  considering  the  objections,  if  any,  of 
the  other  parties,  determine  in  which  of  the  Courts  having 
jurisdiction  the  suit  shall  proceed  ^. 

^  6  Mad.  349.  .Sec^o  contains  the  *  The  order  for  transfer  will  not  be 

only  provision  in  tEetToHe  for  staying  made  unless  the  suit  is  brought  in 

^roceSffifgiC  T^ere  Is  no  express  power  a  Court  having  jurisdiction^  9  All.  191,    . 

to  stirf' ftfvolous  or  vexatious  suits,  as  approving  of  6  Cal.  30. 
thgre  IS  in' England  under  Order  xx v.  •  This  is  intended  to  provide  for 

r.  4.      '  those  cases  where  on  the  ground  of 

VOL.  II.  I  i 
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24.  Where  such  Courts  are  subordiuBte  to  diffoent  High 
Courta,  any  defendant  may,  after  giving  notice  in  writiiig 
to  the  other  parties  of  his  intention  to  apply  to  the  High 
Court  within  whose  jurisdiction  the  Court  in  which  the  suit 
is  brought  is  situate  ^  apply  accordingly. 

If  the  suit  is  brought  in  any  Court  subordinate  to  a  Dis- 
trict Courts  the  application,  together  with  the  objections,  if 
any,  filed  by  the  other  parties,  shall  be  submitted  through 
the  District  Court  to  which  such  Court  is  subordinate ; 

and  such  High  Court  ^  shall,  after  considering  the  objections, 
if  any,  of  the  other  parties,  determine  in  which  of  the  several 
Courts  having  jurisdiction  the  suit  shall  proceed  \ 

25.  The  High  Court  or  District  Court  may,  on  the  appli- 
cation of  any  of  the  parties,  after  giving  notice  to  the  parties 
and  hearing  such  of  them  as  desire  to  be  heard,  or  of  its 
own  motion  without  giving  such  notice,  withdraw  any  suit, 
whether  pending  in  a  Court  of  first  instance  or  in  a  Court  of 
appeal  subordinate  to  such  High  Court  or  District  Court, 
as  the  case  may  be,  and  try^  the  suit  itself,  or  transfer  it 
for  trial  to  any  other  such  subordinate  Court  competent  ^  to 
try  the  same  in  respect  of  its  nature  and  the  amount  or  value 
of  its  subject-matter  *. 


expense  or  oonyenience  or  some  other 
good  reason  the  Court  thinks  the  place 
of  trial  ought  to  be  changed.  A  defen- 
dant desiring  a  transfer  ought  elearly 
to  explain  by  petition  and  affidavit 
the  nature  of  the  claim  and  defence, 
the  issues,  the  evidence  required,  and 
then  satisfy  the  Court  that  the  change 
is  desirable,  9  Cal.  9S0. 

'  that  the  suit  may  be  transferred 
to  another  Court  having  jurisdiction 
but  subordinate  to  another  High 
Court. 

*  i.e.  the  High  Court  mentioned  in 
the  first  clause  of  this  section. 

'  In  5  All.  60  it  was  held  that  this 
section  does  not  empower  aHigh  Court 
to  transfer  a  suit  instituted  within  its 
own  jurisdiction  to  the  jurisdiction  of 
another  High  Court,  but  only  to  declare 
in  which  Court  a  suit  shall  proceed 
and,  if  necessary,  to  stay  all  further 


proeeediogs  within  its  own  jurisdiction. 
If  this  had  been  the  intention  of  the 
l^slature,  it  would  surely  have  given  j' 
express  power  to  stay  proceedings,  as  y 
in  sees.  20,  4^6.  J^ 

*  Unless  the  evidence  is^-HcLdfen 
there  is  no  trial,  7  AH'.  342. 

'  i.e.  having  jurisdiction,  7  AIL 
239. 

*  An  order  under  this  section  trans- 
ferring a  suit  in  which  an  appe^ 
would  lie  from  the  decree  made 
therein  is  not  subject  to  revision 
by  the  High  Court,  6  All.  233.  The 
High  Court  cannot  under  this  section 
transfer  an  appeal  unless  the  Court 
from  whi<^  the  transfer  is  sought  to 
be  nuMle  hMA  i"TJ^\^^fitVi\  *ft  ^*^*^  *htf 
appeal,  6  Cal.  30.  •- — v 

Section  25  is  apjdicable  to  cases  of  ] 
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For  the  purposes  of  this  section^  the  Courts  of  Additional 
and  Assistant  Judges  shall  be  deemed  to  be  subordinate  to  the 
District  Court. 

The  Court  trying  any  suit  withdrawn  under  this  section 
from  a. Court  of  Small  Causes  shall^  for  the  purposes  of  such 
suit^  be  deemed  to  be  a  Court  of  Small  Causes. 

CHAPTER  III. 


/  I 


OF   PARTIES   AND   THBIE  APPEARANCES,   APPLICATIONS 

AND   ACTS. 

26.  AH  persons  may  be  joined  as  plaintiffs  in  whom  the  PewonB 
right  to  any  relief  claimed  is  alleged  to  exist,  whether  jointly^,  ^  j^iaS 
severally  ^  or  in  the  alternative  ^  in  respect  of  the  same  cause  »9  pl*in- 
of  action  *.      And  judgment  may  be  given  for  such  one  or 
more  of  the  plaintiffs  as  may  be  found  to  be  entitled  to  relief, 
for  such  relief  as  he  or  they  may  be  entitled  to,  without  any 
amendment.     But  the  defendant,  though  unsuccessful,  shall 


*  9  All.  486. 

*  Thus  whftr^  ftigrlit  ^isljpga  of  a 
'charity  brought  an  action  for  a  libel 
contained  In  a  letter  written  by  the 
defendant,  ft  Wiets  held  in  England  that 
they  might  rightly  join,  though  no 
joint  injury  was  shown,  Booth  v. 
Briscoe,  2  Q.  B.  D.  496.  Jlach  had  a 
s^arate  right  to  sue  arising  out  of 
tj^e  same  cause  of  action.  But  in  1 1 
Cal.  '524,  where  thirteen  deserters 
committed  to  'JftSl'Tlflider  one  warrant 
and  for  the  same  offence  jointly  sued 
ihe  gaoler  for  wrongful  detention  after 
the  expiry  of  their  term  of  imprison- 
ment, the  pl&int  was  taken  off  the 
file,  because  Hhe  causes  of  action, 
though  similar  in  nature^  were  in  £act 

^distinct  and  separate.'  This  decision 
ignored  the  word  'severally'  and 
seema  .erroneous. 

'^^e  Madras  High  Court  once  said 
that  in  a  suit  to  recover  property,  in 
the  absence  of  a  special  provision, 

-idl  the  co-ownera  ahould  be  joined 
as  plaintiffs^  or,  if  they  refuse,  as 

^  defendgjits,  3  Mad.  234. 

"  The  words  'in  the  alternative' 
apply  to  cases  in  which  there  is  a 

I 


doubt  as  to  who  is  the  person  entitled 
to  sue,  6  Mad.  243;  whether,  e.g. 
principal  or  agent  should  be  plaintiff* 
They  also,  apparently,  permit  a 
plain^ff  to  join  two  separate  alterna- 
tive causes  of  action  against  the 
same  defendant,  Bagot  v.  Gaston,  7 
Ch.  D.  I. 

*  From  the  English  Order  xvi.  r.  i, 
but  with  the  addition  of  the  words  *  in 
respect  of  the  same  cause  of  action ; ' 
i.e.  tt).e  same  set  of  facts  which  give 
pr  may  give  A  a  right  to  legal  relief 
against  B.  And  see  6  Bom.  266,  275, 
*  where  Sargent  J.  said  that  here  'cause 
of  action  meant  not  only  the  act 
complained  of,  but  also  the  right 
violated  by  that  act.*  Where  one  of 
two  Hindti  widows  and  her  adopted 
son  sued  as  co-plaintiffs  claiming 
either  the  whole  family  estate  for 
the  son  if  the  adoption  were  valid, 
or,  if  the  adoption  were  invalid,  half 
the  estate  for  the  plaintiff  widow, 
the  suit  was  held  bad  for  misjoinder, 
6  Mad.  239;  and  see  6  Bom.  266,  275. 
In  the  Madras  case  there  were  an- 
tagonistic claims  arising  out  of  the 
same  cause  of  action. 
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be  entitled  to  his  costs  occasioned  by  so  joining  any  person 
who  is  not  f oun^  entitled  to  relief^  unless  tiie  Court  in  dis- 
posing of  the  costs  of  the  suit  otherwise  directs. 

27.  Where  a  suit  has  been  instituted  in  the  name  of  the 
wrong  person  as  plaintiff  ^,  or  where  it  is  doubtful  whether  it 
has  been  instituted  in  the  name  of  the  right  plaintiff'^  the 
Court  may,  if  satisfied  that  the  suit  has  been  so  commenced 
through  a  hond  fide  mistake  ',  and  that  it  is  necessary  for  the 
determination  of  the  real  matter  in  dispute  so  to  do,  order 
any  other  person  or  persons  to  be  substituted^  or  added  as 
plaintiff  or  plaintiffs  upon  such  terms  as  the  Court  thinks 
just*. 

28.  All  persons  may  be  joined  as  defendants  against  whom 
the  right  to  any  relief  is  allied  to  exist,  whether  jointly^ 
severally  or  in  the  alternative,  in  respect  of  the  same  matter*. 
And  judgment  may  be  given  against  such  one  or  more  of  the 
defendants  as  may  be  found  to  be  liable,  according  to  their 
respective  liabilities,  without  any  amendment. 

28.  The  plaintiff  may,  at  his  option,  join  as  parties  to  the 
same  suit  all  or  any  of  the  persons  severally,  or  jointly  and 
severally,  liable  on  any  one  contract,  including  partiefs  to  bills    -- 
of  exchange,  hundis  and  promissoiy  notes'.    " 

\. 

that  sec.  aS  would  enable  a  landlord   \ 
to  proceed  in  a  single  suit  for  the 
enhancement  of  the  rent  of  the  tenants 
of  a  whole  estate.    In  England,  A  saed 
^  for  trespass  on  land  of  which  A  was 
lessee  under  C.  The  defence  was  a  right 
of  way  granted  by  C    It  was  held  that 
A  might  add  Cas  a  defendant, dauniBg 
against  him,  in  case  the  right  of  way   ' 
was  established,  damages  for  breach   ; 
ofcovenantfor  quiet  enjoyment,  Child    \ 
Y.  Stenning,  5  Ch.  D.  695.    But  a    \ 
stranger  to  a  contract  of  which  flpecifie 
performance  is  sought  cannot  be  aparty 
to  a  suit.     Where,  therefore,  A  sues    1 
as  against  B  for  specific  performance    [ 
of  a  contract  to  sell  lands  and  as    / 
against  C  for  a  declaratipn  that^e  ^ ^  > 
was  not  entitled  to  any  cbftigs^on/ 
those  lands,  C  is  improperly  n^AjIs. 
party,  5  Bom.  177.   See  12  Cal.  551 


^  e^.  by  beneficisry  instead  of 
trustee,  by  mortgagor  instead  of  mort- 

'  e.g.  in  an  action  for  breach  of  a 
contract  made  by  an  agent. 

'  of  law  or  of  fact,  Ducket  v, 
Govery  6  Ch.  D.  82. 

*  It  has  been  held  in  England  that 
a  new  plaintiff  cannot  be  substituted 
for  the  original  plaintiff  except  by 
consent  of  the  latter,  JSmden  v.  Carte, 
17  Ch.  D.  169,  where  the  Court  added 
a  plaintiff  and  gave  him  the  conduct 
of  the  suit. 

'  See  Turquand  v.  Fearan,  4  Q.  B. 
D.  280. 

*  From  the  English  Order  zvi.  r.  4, 
with  the  addition  of  the  words  'in 
respect  of  the  same  matter,'  8  Cal.  173. 
Sec,  a 8  is  not  imperative,  8  Cal.  238. 
It  does  for  defendants  what  sec.  26  does 
for  plaintiffs.     It  was  said  in  Council 


'  Thus  the  holder  of  bills 
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30.  Where  there  are  numerous  parties  ^  having  the  same  One  party 
interest  in  one  suit,  one  or  more  of  such  parties  may,  with  the  aSend  on"^ 
permission  of  the  Court,  sue  or  he  sued,  or  may  defend,  in  behalf  of 
such  suit,  on  behalf  of  all  parties  so  interested  2.     But  the  intwert."^* 
Court  shall  in  such  case  give,  at  the  plaintiff^s  expense,  notice 
of  the  institution  of  the  suit  to  all  such  parties  either  by  per- 
sonal service  or  (if  from  the  number  of  parties  or  any  other 
cause  such  service  is   not  reasonably  practicable)  by  public 
advertisement,  as  the  Court  in  each  case  may  direct  ^. 

3L  No  suit  shall  be  defeated  by  reason  of  th«  misjoinder  Suit  not 
of  parties,  and  the  Court  may  in  every  suit  deal  with  the*°**'^^J 
matter  in  controversy  so  fcir  as  regards  the  rights  and  interests  miBjoinder. 
of  the  parties  actually  before  it  *. 

Nothing  in  this  section  shall  be  deemed  to  enable  plaintiffs 
to  join  in  respect  of  distinct  causes  of  action  *. 

32.  The  Court  may,  on  or  before  the  first  hearing,  upon  Court  may 
the  application  of  either  party,  and   on  such  terms  as  the  addparties 
Court  thinks  just,  order  that  the  name  of  any  party,  whether 
as  plaintiff  or  as  defendant*,  improperly  joined,  be  struck 
out; 

and  the  Court  may  at  any  time'^  either  upon  or  without 

change  may  join  the  drawer  and  the  ^infringeniejitk  Sheehan  v.  G,  E.  Ry, 

acceptor  as  co-defendants  in  the  aame  Co.,  16  Oh.  D.  59.    Its  object  is  to 

suit,  3  CaL  541.  save  the  recinrd  from  being  incum- 

^  i.e.   persons^   9   Cal.   606.    The  bered.    It  does  not  allow  individuals 

first  part  of  this  section  implies  that  to  sue  on  behalf  of  the  general  public, 

the    plaintiff   therein    contemplated  but  it  enables  some  of  a  class  having 

wishes  to  sue  on  behalfof  other  persona  special  interests  to  represent  the  rest 

similarly  interested    in  suing,   they  of  the  class,  9  Mad.  463.    It  applies 

also  wishing  the  same,.  5  All.  606.  to  suits  affecting  the  property  of  a 

That  when  there  is    community  of  Malabar  toraio(ic?,.which  4s  something 

interest   ainong   a  largp   number   of  in  the  nature  of  a  corporation,'  butj 

PQrsons  "a  few  should  be  allowed  to  not  thir  kind  attnt4\mplftti«^^  ^"  a*^  455^  j 

represent  the  whole,  see  3  Mad.  U.  C,  6  Mad.  125 :  10  Mad.  327. 

2  29."  '■"       ""^'  *  Order  xvi»  r.  1 1. 

*  See  Order  xvi.  r.  9.  *  6  Bom.  275. 

'  This  section    applies  to    a  case  *  Thus  if  an  officer  of  a  corporation 

where  many  persons  are  jointly  in-  or  company  be  made  a  defendant  for 

teregted  ty pbtainingf  relief,  7  All.  182,  purposes  of  discOTery  only,  his  name 

per  Fetheram  C.J. ;  as,  for  instance,  should  be  struck  out,  as  the  necessary 

where  one  part-owner  of  a  ship  sues  relief  can  be  got  under  sec.  124;  see 

^n    benaiT    of  "himself   and   his   co-  WiUon  v.  Church,  9  Ch.  D.  552. 

^wners^Tor    freight,    Be    Hart    v.  '  even,    apparently,   after    decree, 

Stevenson,  i  Q.  B.  D.  313,  or  where  6  Mad.  227. 
one  co^owngj:.^  a  patent  sues  for  an 
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such  application,  and  on  such  terms  as  the  Court  thinks  jost^ 
order  that  any  plaintiff  be  made  a  defendant  or  that  any 
defendant  be  made  a  plaintiff',  and  that  the  name  of  any 
person  who  ought  to  have  been  joined,  whether  as  phuntiff  or 
defendant,  or  whose  presence  before  the  Court  may  be  neces- 
sary in  order  to  enable  the  Court  effectually  and  completely 
to  adjudicate  upon  and  settle  all  the  questions  involved  in  the 
suit ',  be  added  ^. 

No  person  shall  be  added  as  a  plaintiff,  or  as  the  next  friend 
of  a  plaintiff^  without  his  own  consent  ^  thereto  *'^. 

Any  person  on  whose  behalf  a  suit  is  instituted  or  defended 
under  section  30  may  apply  to  the  Court  to  be  made  a  party 
to  such  suit. 

All  parties  whose  names  are  so  added  ^  as  defendants  shall 
be  served  with  a  summons  in  manner  hereinafter  mentioned, 
and  (subject  to  the  provisions  of  the  Indian  Limitation  Act, 
1877,  section  22)  the  proceedings  as  against  them  shall  be 
deemed  to  have  begun  only  on  the  service  of  such  summons  ^. 

The  Court  may  give  the  conduct  of  the  suit  to  such  plaintiff 
as  it  seems  proper  ®. 


^  7  Bom.  167.   But  see  10  Mad.  44. 

*  i.  e.  (as  a  rule)  questions  directlj 
arising  out  of  and  incident  to  the 
original  cause  of  action,  in  which, 
either  in  character  of  plaintiff  or 
defendant,  the  person  to  be  joined  has 
an  identity  or  community  of  interest 
with  that  party  in  the  litigation  on 
whose  side  he  is  to  be  ranged,  a  All. 
743,  per  Straight  J. 

'  This  section  applies  to  a  suit 
which  is  to  some  extent  properly  in- 
stituted, though  partially  defective. 
There  is  no  jurisdiction  at  the  hearing 
to  add  a  plaintiff  unless  the  original 
plaintiff  had  some  title  to  sue,  6  Cal. 
371,  376:  4  Cal.  359:  6  Mad.  331 
(where  application  to  be  made 
plaintiffs  was  granted).  The  object 
of  this  provision  is  to  enable  the 
Court  to  try  and  determine,  once 
for  all,  material  questions  common 
to  the  parties  and  to  third  parties 
and  not  merely  questions  between  the 
parties  to  the  suit,  5  Mad.  53.  As  to 
MaigneeBpeTideiUe  lite,  see  8  Bom.  323, 


and  Kino  v.  Mudkin,  6  Ch.  D.  160. 
The  Secretary  of  State  for  India  in 
Council  may  be  added,  9  Cal.  377. 
For  the  exercise  of  these  powers  no 
period  of  limitation  is  provided :  they 
may  be  used  so  long  as  the  case  is  9ub 
Jadiee,  la  Cal.  651. 

^  ^118  need  not  be  in  writing,  as  ^ 
nnder  the  corresponding  English  rule. 

*  Because  the  suit  may  be  impro-%/ 
perly  brought,  and  if  a  person  were 
made  plaintiff  without  his  consent,  he 
might  also  be  made  liable  for  costs, 

7  Cal.  344.  If  a  person  objects  to  be 
made  a  plaintiff,  the  proper  course  is 
to  make  him  a  defendant.  But  the 
section  does  not  contemidate  an  ap- 
plication by  the  person  proposed  to 
be  added,  5  Cal.  88a,  886. 

*  whether  on  the  application  of  the 
plaintiff,  or  on  their  own  application, 
or  by  the  Court  acting  on  its  own. 
authority  and  vrithout  any  application, 
a  All.  491,  492. 

*  Order  xvi.  r.  1 1 . 

*  See  Order  xvi.  r.  39. 
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33.  Where  a  defendant  is  added,  the  plaint,  if  previously  Where  de- 
filed, shall,  unless  the  Court  direct  otherwise,  be  amended  in  ^®J\^*]»'i 

'  '  '  added, 

such  manner  as  may  be  necessary,  and  an  amended  copy  of  plaintiff  to 
the  summons  shall  be  served  on  the  new  defendant  and  the  ""®^"* 
original  defendants  ^. 

34.  All  objections  for  want  of  parties,  or  for  joinder  of  Time  for 
parties  who  have  no  interest  in  the  suit,  or  for  misjoinder  as  ^^ti^^ai 
co-plaintifEs  or  co-defendants,  shall  be  taken  at  the  earliest  to  non- 
possible  opportimity,  and  in  all  cases  before  the  first  hearing  ^ ;  mUjoinder. 
and  any  such  objection  not  so  taken  shall  be  deemed  to  have 

been  waived  by  the  defendant. 

35.  When  there  are  more  plaintiffs  than  one,  any  one  or  Any  party 
more  of  them  may  be  authorised  by  any  other  of  them  to  ^^•*'^" 
appear,  plead  or  act  for  such  other  in  any  proceeding  under  other  party 
this  Code :  and  in  like  manner  when  there  are  more  defendants  eto*fOT*Mm 
than  one,  any  one  or  more  of  them  may  be  authorised  by  any 

other  of  them  to  appear,  plead  or  act  for  such  other  in  any 
such  proceeding^. 

The  authority  shall   be   in  writing  signed   by  the  party  Authority 
giving  it,  and  shall  be  filed  in  Court.  ^^n"", 

signed  and 

Recognised  Agents  and  Pleaders,  filed. 

36.  Any  appearance,  application  or  act  in  or  to  any  Court,  Appear- 
required  or  authorised  by  law  to  be  made  or  done  by  a  party  ^^\^  \^ 
to  a  suit  or  appeal  in  such  Court,  may,  except  when  otherwise  person*  l>y 
expressly  provided  by  any  law  for  the  time  being  in  force*,  be  agent,  or  by 
made  or  done  by  the  party  in  person,  or  by  his  recognised  P*®*^®"*- 
agent  *,  or  by  a  pleader  duly  appointed'®  to  act  on  his  behalf : 

Provided  that  any  such  appearance  shall  be  made  by  the 
party  in  person,  if  the  Court  so  direct ''. 

^  Order  zvi.r.  13.     But  as  to  oon-  *  13  Suth.  Civ.  B.  344:    15  ibid. 

Bolidated  suits   see  In  re    WorUe^,  .245.     "^.e  cannot  address  the  Court 

4  Ch.  D.  181.  as  a  suitor  may  do,  3  ibid.  108. 

'  7  Cal.  594,  603:   8  Cal.  277;  6  *    •i.e.    duly    appointed    according 

All.  5^7*  ^   ^^®   ^^^   regarding  pleaders    in 

'  2  Bom.  H.  C,  A.  C.  J.  103.  force  in  the  particular  Court,  8  Bom. 

^fr>  *^^  4^-^  infra  ;^4  Bom.  105. 

H.  C,  A.  C  J.  9 1 .    Jhat  a  recognised  ^  In  the  case  of  a  pauper,  sec.  36  is      / 

aorent  cannot  jjBggi:  .appear  in  his  own  controlled  by  sec.   404,  see  4  Bom. 

..name,    see    5    Ben.    Appx.    11 :     2  H.  C,  A.  C.  J.  91. 

N.  wTT.  179. 
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BcoogniMd     37.  The  recognised  agents  of  parties  by  whom  such  ap- 
*^^  '       pearances^  applications  and  acts  may  be  made  or  done  are — 
Penona  (a)  persons  holding  general  powers-of -attorney  ^  from  parties 

gen«nS[      not  resident '  within  the  local  limits  of  the  jurisdiction  of  the 
powert-of-   Court  within  which  limits  the  appearance,  application  or  act 
is  made  or  done,   authorising  them  to  make  and  do  such 
appearances,  applications  and  acts  on  behalf  of  such  parties ; 

(6)  mukhtdrs  duly  certificated  under  any  law  for  the  time 
being  in  force,  and  holding  special  powers-of -attorney  author- 
ising them  to  do,  on  behalf  of  their  principals,  such  acts  as 
may  legally  be  done  by  mukht&rs ; 

{c)  persons  carrying  on  trade  or  business  for  and  in  the  names 

bating  ^^  ^^  parties  not  resident*  within  the  local  limits  of  the  jurisdiction 

for  parties  of  the  Court  within  which  limits  the  appearance,  application 

risdiotion.    or  act  is  made  or  done,  in  matters  connected  with  such  trade 

or  business  only,  where  no  other  agent  is  expressly  authorised 

to  make  and  do  such  appearances,  applications  and  acts  ^.' 

Beoognised      Nothing  in  the  former  part  of  this  section  applies  to  the 

?*'*^"'    territories  now  administered  respectively  by  the  Lieutenant- 

Oudhand    Governor  of  the  Panjdb,  and  the  Chief  Commissioners  of 

Pto^nies    Oudh  and  the  Central  Provinces ;  but  in  those  territories  the 

recognised  agents  of    parties  by  whom  such  appearances, 

applications  and  acts  may  be  made  and  done  shall  be  such 

persons  as  the  Local  Government  may,  from  time  to  time,  by 

notification  in  the  official  Gtizette,  declare  in  this  behalf  ^. 

Serriee  of       38.  Processes  served  on  the  recognised  agent  *  of  a  party  to 

process  on  ^  g^^  ^^  appeal  shall  be  as  effectual  as  if  the  same  had  been 

recognised  *^ 

agent.        served  on  the  party  in  person,  unless  the  Court  otherwise  directs. 


^  Bourke,  0.  C.  J.  344.  The  power 
must  be  duly  stamped,  see  infra.  Act 
I  of  1879,  sched.  I.  art.  50. 

*  This  covers  every  absence  which 
may  reasonably  be  supposed  to  have 
been  contemplated  by  the  legislature. 
It  must  be  construed  broadly,  so  as 
not  to  prevent  a  creditor  from  enforc- 
ing his  claims  against  his  debtor,  6 
Bom.  100,  loa. 

'  6  Bom.  H.  C.  159. 

*  This  clause  must  be  read  with 
sec.  76,  4  Bom.  416.  Por  a  case  in 
which  a  firm  was  held  not  within  d. 


(0),  see  8  Bom.  H.  C.  159.  As  to 
the  agent  of  a  firm  eeasing  to  exist,  or 
to  cany  on  bcnrinesB,  wst  tj  fltrth.'Civ. 
^<  344  -  9  Bom.  H.  C.  427.  An  to 
the  Political  Agent  appointed  to 
manage  the  estate  of  a  minor  Chiej^ 
II  Bom.  53. 

*  See  the  PanjA  Notification  No. 
3857,  dated  Oct.  3,  1877:  and  The 
N.  W.  Provinces  and  Oudh  Gazette, 
July  37,  1878,  p.  1058.  --J 

*  But  an  order  directed  to  be.  served  | 
on  an  attorney  cannot  be  served  og  | 
his  clerk,  a  Hyde,  116. 
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The  provisions  of  ibis  Code  for  the  service  of  process  on  a 
party  to  a  suit  shall  apply  to  the  service  of  process  on  his 
recognised  agent  ^. 

39.  The  appointment  of  a  pleader  to  make  or  do  any  Appoint- 
appearance^  application  or  act  as  aforesaid  shall  be  in  writings  pleader, 
and  such  appointment  shall  be  filed  in  court. 

When  so  filed^  it  shall  be  considered  to  be  in  force  until 
revoked  with  the  leave  of  the  Court,  by  a  writing  signed  by 
the  client  and  filed  in  court',  or  until  the  client  or  the 
pleader  dies^  or  all  proceedings  in  the  suit  are  ended  so  far  as 
r^ards  the  client  ^. 

No  advocate  of  any  High  Court  established  by  Royal 
Charter  shall  be  required  to  present  any  document  empowering 
him  to  act. 

40.  Processes  served  on  the  pleader  of  any  party  or  left  at  Service  of 
the  oflGlce  or  ordinary  residence  of  such  pleader,  relative  toJJ^^'°^ 
a  suit  or  appeal,  and  whether  the  same  be  for  the  personal 
appearance  of  the  party  or  not,  shall  be  presumed  to  be  duly 
communicated  and   made  known  to  the  party  whom  the 
pleader  represents;   and,  unless  the  Court  otherwise  directs, 

shall  be  as  effectual  for  all  purposes  in  relation  to  the  suit 
or  appeal  as  if  the  same  had  been  given  to  or  served  on  the 
party  in  person*. 

41.  Besides  the  recognised  agents  described  in  section  37,  Agent  to 
a..y  person  residing  within  the  jurisdiction  of  the  Court  ^. 
may  be  appointed  an  agent  to  accept  service  of  process. 

Such  appointment  may  be  special  or  general  and  shall  be  His  ap- 
made  by  an  instrument  in  writing  signed  by  the  principal,  ^  beTn^* 
and   such  instrument,  or,  if   the  appointment  be  general,  writing 
a  duly  attested  copy  thereof,  shall  be  filed  in  court.  ^d. 


^  Of  course  sec.  38  does  not  bar  ser* 
yice  on  the  parties  themselves,  Suth. 
1864,  URb:'  3ft. 

•  Cf.  the  English  Order  vii.  r.  3. 

3  That  a  new  vaktilatTiiTna  is  an- 

liecessary  in  proceedings  subsequent 

to  deeree;  fee  8  Suth.  Civ.  K.  9a 

,^appeals  to  the  Queen  in  Council) :  1 2 

ibid.  4<S5  (application  for  a  new  trial) : 


5  Bom.  H.  C,  A.  C.  J.  83  (resisting 
elaim  to  pco{Mcftjr.  attached  in  execu- 
tion) :  4  Mad.  H.  C.  Bulings,  xliii  (suit 
remanded  by  appellate  Court). 

*  6  Bom.  H.  C,  A.  C.  J.  141  (order 
req^uiring  party  to  attend  and  give 
evidence).  As  to  divorce  suits,  see  6 
Bom.  41(3,  429. 
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OF  THB   FEAlfB   OF  THE   SUIT. 

42.  Every  suit  Bhall,  as  &r  as  practicable^  be  so  framed  as 
to  afford  ground  for  a  final  decision  upon  the  subjects  in 
dispute^  and  so  to  prevent  further  litigation  concerning  them. 

48*  Every  suit  shall  include  the  whole  of  the  claim  which 
the  plaintiff  is  entitled  to  make  in  respect  of  the  cause  of 
action^;  but  a  plaintiff  may  relinquish  any  portion  of  his 
claim  in  order  to  bring  the  suit  within  the  jurisdiction  of 
any  Court  *. 

If  a  plaintiff  omit  to  sue '  in  respect  of^  or  intentionally 
relinquish,  any  portion  of  his  claim,  he  shall  not  afterwards 
sue  in  respect  of  the  portion  so  omitted  or  relinquished  \ 

A  person  entitled  to  more  than  one  remedy^  in  respect 
of  the  same  cause  of  action  may  sue  for  all  or  any  of  his 
remedies ;  but  if  he  omits  (except  with  the  leave  of  the  Court 


^  i.e.  the  eatue  of  action  upon  which 
the  suit  is  brought,  8  Mad.  520;  see 
12  Cal.  391.  One  of  the  reasons  for 
prohibiting  the  splitting  of  an  entire 
demand  is  that  the  defendant  be  not 
put  to  unnecessary  vexation,  and  one 
test  is  whether  the  same  evidence  and 
the  same  arguments  apply  in  the  two 
cases. 

'  9  Mad.  379. 

'  The  words  *  omit  to  sue  *  include 
aocidentsl  or  inyolnntary  omission,  1 1 
Moore,  I.  A.  605  (S.  C,  8  Suth.P.C.3). 

^  9  Cal.  143,  afiirmed  by  the  P.  C., 
I  a  Cal.  483  :  3  All.  838 :  3  All.  543, 
660:  4  All.  171.  Thus  where  the  pro- 
perty of  a  Hindti  fandly  consisted  of 
lands  as  well  as  debts,  and  two  of 
the  £ikmily  at  first  sued  for  a  par- 
tition of  the  debts  only  and  then 
compromised  and  withdrew  the  suit 
without  the  permission  of  the  Court, 
a  seccoid  suit  brought  by  them  for  a 
partition  of  the  whole  property  was 
barred,  7  Bom.  183.  So  where  A  sued 
for  rent  at  an  enhanced  rate  for  a 
certain  year,  he  could  not  afterwards 
sue  for  the  original  rent  for  previous 


years.  The  correct  test  is  whether 
the  claim  in  the  new  suit  is,  in  fatit^ 
founded  on  a  causa  of  aetittn  distiaiit 
from  that  which  was  the  foundatioii 
of  the  former  suit,  ii  Moo.  L  A.  605. 
Urns  where  A  deposits  three  Govern- 
ment promissory  notes  with  B,  who 
misappropriates  them,  and  A  sues  B 
for  two  of  the  notes,  A  cannot  after- 
wards sue  B  for  the  third  note,  ibid» 
For  other  cases  in  which  the  second 
suit  is  barred,  see  4  Suth.  Bef.  ao : 
13  Suth.  Civ.  R.  79 :  14  ibid.  353 :  18 
ibid.  337  :  31  ibid.  333  :  3  Ben.  A.  C. 
J.  365  :  7  Bom.  377. 

For  cases  iix  which  the  second  suit 
is  not  barred,  see  4  AH.'  f86,  4^tC 

6  All.  616:    7  AIL  634:  9  All.  33; 

7  Bom.  446  :  8  Cal.  819  :  I3  Cal.  60, 

.  Where  the  pluntiff  omits  to  sue  Hi 
respect  of  a  portion  of  his  claim,  I 
stating  that  he  does  not  relinquish  it^  | 
but  means  to  sue  again  for  it^.he  J 
can,  of  course,  gain  nothing  by  such  j\ 
statement,  3  N.  W.  P.  90. 

'  i.e.  entitled  at  the  time  of  suing 
for  the  first  reniedy,  3  All.  857. 
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obtained  before  the  first  hearing^)  to  sue  for  any  of  such 
remedies^  he  shall  not  afterwards  sue  for  the  remedy  so 
omitted. 

For  the  purpose  of  this  section^  an  obligation  and  a  col- 
lateral security  for  its  performance  shall  be  deemed  to  consti- 
tute but  one  cause  of  action  \ 

rUu9tration, 

A  lets  a  house  to  ^  at  a  yearly  rent  of  Ks.  1,200.  The  rent  for 
the  whole  of  the  years  1881  and  1882  is  due  aud  unpaid.  A  sues 
B  only  for  the  rent  due  for  1882.  A  shall  not  afterwards  sue  B 
for  the  rent  due  for  1881'. 

44.  ^"ule  a. — ^No  cause  of  action  shall^  unless  with  the  Only  oer- 
leave  of  the  Court*,  be  joined  with  a  suit  for  the  recovery  of  t^j^^ 
immoveable  property  ^,  or  to  obtain  a  declaration  of  title  to  with  suit 
immoveable  property,  except —  covery  of 

{a)  claims  in  respect  of  mesne  profits  •  or  arrears  of  rent  ^*^**' 
in  respect  of  the  property  claimed, 

{b)  damages  for  breach  of  any  contract  under  which  the 
property  or  any  part  thereof  is  held,  and 

{c)  claims  by  a  mortgagee  to  enforce  any  of  his  remedies 
under  the  mortgage ''. 

Rule  b, — No  claim  by  or  against  an  executor,  administrator  Claims  by 
or  heir  ®  as  such,  shall  be  joined  with  claims  by  or  against  e^^^* 
him  personally,  unless  the  last-mentioned  claims  are  alleged  adminis- 
to  arise  with  reference  to  the  estate  in  respect  of  which  the  j^^. 

.  *  The   application  for  leave  is  in  infltnunent,  2  Ch.  D.  1 1 1 ;  (i)  a  claim 

time  if  made  directly  the  case  is  called  ,  for  a  receiver,   24  W.  B.  845;    (c) 

on,  and  oel'ore  anyttung  has  l>een  done  where  the  pl^ntiff  was  both  heir  at 

^"warctr^eTeai'ingi  ^  Bom.  463, 465.  law  and  one  of  the  next  of  kin  of  an 

^  Where  a  mortgagee  in  execution  intestate,  a  claim  for  administration^ 

of  a  decree  for  the  satisfaction  of  any  24  W.  B.  901. 

claim,    whether    arising    under    the  '  5  Mad.  161. 

mortgage  or  not,  attaches  the  mort-  *  As  to  these,  see  8  Cal.  332, 343,  8 

gaged  property,  he  may,  notwithstand-  Snth.  Civ.  B.  104,  where  the  expression 

ing  anything  contained  in  this  section,  was  interpreted  as  meaning  'those 

institute  a  suit  for  sale  of  the  property,  profits    which    a   person    in    actual 

under  sec.  67  of  the  Transfer  of  Fro-  wrongful  possession  of  certain  land 

perty  Act,  supra,  Vol.  I.  p.  780.  did  actually  receive,  or  might  with 

'  6  Cal.  793 ;  1 2  Cal.  50.  ordinary  diligence  have  received,  from 

4  In  England  leave  has  been  given  that  land.' 

to  Join  with  an  action  for  thA-rocovery  ^  Order  xviii.  r.  2.     There  is  no 

of  lanH,  (aXa*claim  to  Xjsoovvv  a  dfied  appeal  from  an  ord^  under  sec.  44. 

relating  to  the  land,  and  to  recover  rule  a,  8  All.  191. 

personaT  estate  comprised  in  the  same  *  6  Bom.  390,  393. 
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plaintiff  or  defendant  sues  or  is  sued  as  executor,  administrator 
or  heir,  or  are  such  as  he  was  entitled  to,  or  liable  for,  jointlj 
with  the  deceased  person  whom  he  represents  ^. 

45.  Subject  to  the  rules  contained  in  chapter  11  and  in 
section  44,  the  plaintiff  may  unite  in  the  same  suit  several 
causes  of  action  against  the  same  defendant  or  the  same 
defendants  jointly;  and  any  plaintiffs  having  causes  of  action 
in  which  they  are  jointlj^f^interested  against  the  same 
defendant,  or  the  same  defendants  jointly,  may  unite  such 
causes  of  action  in  the  same  suit '. 

But  if  it  appear  to  the  Court  that  any  such  causes  of  action 
cannot  be  conveniently  tried  or  disposed  of  together,  the  Court 
may,  at  any  time  before  the  first  hearing,  of  its  own  motion 
or  on  the  application  of  any  defendant,  or  at  any  subsequent 
stage  of  the  suit,  if  the  parties  agree,  order  separate  trials  of 
any  such  causes  of  action  to  be  had,  or  make  such  other  order 
as  may  be  necessary  or  expedient  for  the  separate  disposal 
thereof  *. 

When  causes  of  action  are  united,  the  jurisdiction  of  the 
Court  as  regards  the  suit  shall  depend  on  the  amount  or  value 
of  the  aggr^fate  subject-matters  at  the  date  of  instituting 
the  suit,  whether  or  not  an  order  has  been  made  under  the 
second  paragraph  of  this  section. 

46.  Any  defendant  alleging  that  the  plaintiff  has  united 
in  the  same  suit  several  causes  of  action  which  cannot  be 
conveniently  disposed  of  in  one  suit  may  at  any  time  before 
the  first  hearing,  or,  where  issues  are  settled,  before  any 
evidence  is  recorded  ^,  apply  to  the  Court  for  an  order  confining 


^  9  All.  aai. 

'  Jointly  (not  neconarily  e^dHy) 
interested  as  to  the  subject-matter  of 
the  suit  which  the  causes  of  action 
have  in  contemplation,  6  Mad.  342. 
'  Joint  interest  in  the  main  questions 
raised  by  the  litigation  is  a  condition 
precedent  to  the  joinder  of  several 
causes  of  action  against  several  de* 
fendants/  6  All.  108,  per  Straight  J. 

'  It  is  a  prerequisite  of  the  right 
given  by  this  section  that  the  Court 
to  which  the  plaint  is  pfesented  should 


have  jurisdiction  over  all  the  causes  ^. 
of  action,  7  Mad.   173.     That  this 
section  is  not  a  restrictive  proviso  to 
sec.  a8«  see  5  All.  178,  per  Maluilfld  J*.' 

^  8  Mad.  75.  This  power  does 
not,  of  course,  extend  to  the  dismissal 
of  certain  defendants  and  ordering 
that  a  fresh  suit  be  brought  against 
them^  8  Bom.  619.  As  to  the  pro- 
cedure of  the  Court  where  there  is 
a  misjoinder,  see  7  Bom.  291. 

^  but  not  afterwards,  7  All.  100, 
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tlie  suit  to  such  of  the  causes  of  action  as  may  be  conveniently 
disposed  of  in  one  suit^. 

47.  If^  on  the  hearing  of  such  application^  it  appears  to  Power  to 
the  Court  that  the  causes  of  action  are  such  as  cannot  all  be  ™1^ 

some 

conveniently  disposed  of  in  one  suit,  the  Court  may  order  any  oauses  and 
of  such  causes  of  action  to  be  excluded,  and  may  direct  the  amend- 
plaint  to  be  amended  accordingly,  and  may  make  such  order  ™«»*« 
as  to  costs  as  may  be  just. 

Every  amendment  made  imder  this  section  shall  be  at- 
tested by  the  signature  of  the  Judge. 


CHAPTEK  V. 

OP  THE   INSTITUTIOX   OP   SUITS. 

48.  Every  suit  shall  be  instituted  by  presenting  a  plaint  Suits  to  be 
to  the  Court  '^  or  such  officer  as  it  appoints  in  this  behalf.         ^"Ti^t'*'* 

49.  The  plaint  must  be  distinctly  written  in  the  language  Language 
of  the  Court ;  provided  that,  if  such  language  is  not  English,  **  ^    ^^' 
the  plaint  may  (with  the  permission  of  the  Court)  be  written 

in  English;  but  in  such  case,  if  the  defendant  so  require, 
a  translation  of  the  plaint  into  the  language  of  the  Court 
shall  be  filed  in  court  ^. 

50.  The  plaint  must  contain  the  following  particulars : —    Partlcnlars 

(a)  the  name  of  the  Court  in  which  the  suit  is  brought ;       tained*^ 

(b)  the  name,  description  and  place  of  residence  of  the  plaint, 
plaintiff  * ; 


'     nbid. 


^  Order  zxiii.  r.  8.  This  section 
enables  a  defendant  who  is  embarrassed 
by  a  multifarious  suit  to  get  the  trial 
confined  to  a  reasonable  aggregate 
of  causes  of  action,  and  in  such  a 
case  the  other  causes  must  needs  be 
lefT  over  for  another  snit,  8  Bom. 
019. 

f  *  2  Bom.  H.  C,  A.  C.  J.  42  :  10 
bid.  495,  overruling  5  ibid.  117. 
A  paper  referred  to  in  a  plaint  is 


not  part  of  the  plaint,  Bourke^  O.  C.  J. 

373- 
*  Where  A  sues,  under  a  power  of 

attorney  on  behalf  of  By  the  suit  must 
be  brought  in  ^'s  name,  I  N.  W.  P. 
377.  See  also  4  ibid.  59.  Where  the 
plaintiff  sells  his  rights  pendente  lite 
the  vendee^s  name  should  not  be  sub- 
stituted ;  but  the  irregnlarity  may  be 
cured  by  the  defendant's  consent,  3 
Ben.  A.  C.J.  214. 
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(c)  the  name^  description  ^  and  place  of  residence  of  the  de- 
fendant^ 80  far  as  they  can  be  ascertained ; 

(//)  a  plain  and  concise  statement  of  the  circumstances 
constituting  the  cause  of  action^  and  where  and  when  it 
arose; 

(e)  a  demand  of  the  relief  which  the  plaintiff  claims'; 
and 

(/)  if  the  plaintiff  has  allowed  a  set-off  or  relinquished  a 
portion  of  his  claim^  the  amount  so  allowed  or  relinquished. 

If  the  plaintiff  seeks  the  recovery  of  money,  the  plaint 
must  state  the  precise  amount,  so  far  as  the  case  admits. 

In  a  suit  for  mesne  profits,  and  in  a  suit  for  the  amount 
which  will  be  found  due  to  the  plaintiff  on  taking  unsettled 
accounts  between  him  and  the  defendant,  the  plaint  need  only 
state  approximately  the  amount  sued  for. 

When  the  plaintiff  sues  in  a  representative  character^, 
the  plaint  should  show,  not  only  that  he  has  an  actiial  existing 
interest  in  the  subject-matter  but  that  he  has  taken  the  steps 
necessary  to  enable  him  to  institute  a  suit  concerning  it. 

IlhistrtUioru. 

(a)  A  sues  as  B*fi  executor.  The  plaint  must  state  that  A  bsa 
proved  ^s  will. 


^  Where  the  Grovenmient  has  reeog- 
a  penon  ai  haTiog  a  right  to 
bear  particular  titles,  a  plaint  in  a  suit 
against  him  should  mention  the  titles, 
12  Ben.  443;  and  the  Judicial  Com- 
mittee remarked  that  it  was  against 
the  policy  of  the  law  that  anything 
should  be  done  which  tends  to  in- 
crease one  of  the  great  social  evils  of 
India,  vis.  the  indisposition  of  persons 
of  consequence  to  appear  as  suitors  in 
Courts  of  justice.  Their  lordships  even 
said  (ibid  449)  that '  description '  in- 
cludes all  those  titles  by  which  the 
party  is  generally  known.  A  Hindd 
widow  sued  as  representing  her  de- 
ceased husband  should  be  so  described, 
8  Bom.  309. 

'  That  under  a  prayer  for  general 
relief,  the  plaintiff  is  not  entitled  to 
any  relief  inconsistent  with  his  plaint, 
see  5  Ben.  68a,  6S9.  The  Court  must 
ii^e  into  consideration  aU  the  rights 
of  the  parties  and  by  its  decree  give 


effect  to  those  rights  as  far  as  poasiMe; 
but  it  should  confine  itself  to  grantji^g 
such  relief  as  is  prayed  by  the  plaint, 
I  Mad.  H.  C.  477.  Thus  in  a  suit  to 
establish  a  right  of  ownership  orer 
certain  land,  the  Court  should  not 
enter  into,  and  decide  npoo,  the 
plaintiff's  right  to  an  easement  over 
the  same,  2  Bom.  H.  C.  176.  How- 
ever, in  6  Cal.  485  White  J.  seems  to 
have  granted  an  injunction  for  which 
there  had  not  been  a  specific  prayer. 
As  to  interest  on  the  amount  of  mesne 
profits  decreed,  though  not  prayed  for 
in  the  plaint,  see  3  Moo.  I.  A.  a  so. 
That  the  plaintiff  is  limited  to  the  sum 
laid  in  his  plaint  as  mesne  profits, 
though  by  the  evidence  a  larger  sum 
appears  due  to  him,  see  a  Moo.  I.  A. 

113- 
'  This  applies  not  only  to  executors, 

administrators  and  gusrdians,  but  to 

the  manager  of  a  Hind6  iNoUy,  7 

Bom.  470. 
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(6)  A  sues  as  Cs  administrator.  The  plaint  mast  state  that  A 
has  taken  out  administration  to  (7's  estate. 

(c)  A  sues  as  guardian  of  £>,  a  Muhammskdan  minor.  A  is  not  D'a 
guardian  according  to  Muhammadan  law  and  usage.  The  plaint 
must  state  that  A  has  been  specially  appointed  />'s  guardian. 

The  plaint  must  show  that  the  defendant  is  or  claims  to  be  Defen- 
interested  in   the  subject-matter,  and  that  he  is  liable  to  ^J^  ^^^ 
be  called  upon  to  answer  the  plaintiff's  demand.  liability  to 

be  shown. 
lUtutration. 

A  dies,  leaving  B  his  executor,  C  his  legatee,  and  D  a  debtor  to 
^'s  estate.  G  sues  D  to  compel  him  to  pay  his  debt  in  satis- 
faction of  (7s  legacy.  The  plaint  must  show  that  B  has  cause- 
lessly refused  to  Eue  D,  or  that  B  and  D  have  colluded  for  the 
purpose  of  defrauding  (7,  or  other  such  circumstances  rendering  D 
liable  to  (7. 

If  the  cause  of  action  arose  beyond  the  period  ordinarily  Grounds  of 
allowed  by  any  law  for  instituting  the  suit,  the  plaint  must  ^^1*^^ 
ebow  the  ground  upon  which  exemption  from  such  law  is  ation-law. 
claimed. 

51.  The  plaint  shall  be  signed  by  the  plaintiff  and  hisPhuntsto 
pleader  (if  any),  and  shall  be  verified  at  the  foot  by  the  and  vctI- 
plaintiff  or  by  some  other  person  proved  to  the  satisfaction  fi®^- 

of  the  Court  to  be  acquainted  with  the  facts  of  the  case  ^ : 

Provided  that  if  the  plaintiff  is,  by  reason  of  absence  or 
for  other  good  cause,  unable  to  sign  the  plaint,  it  may  be 
signed  by  any  person  duly  authorised  by  him  in  this  behalf  2. 

52.  The  verification  must  be  to  the  effect  that  the  same  is  Contents  of 
true  to  the  knowledge  of  the  person  making  it,  except  as  l^  ^' 
to  matters  stated  on  information  and  belief,  and  that  as  to 

those  matters  he  believes  it  to  be  true  '. 

The  verification  shall  be  signed  by  the  person  making  it  *.    yenfics- 

*  I'^  tllg.cfwe.pf  a  j»erson  holding  »  verify  the  plaint,  see  i  Ben.  A.  C.  J* 

ggnefaTjpower  of  ftiJgOEIu^,  or  of  any  100.    As  to  the  practice  of  the  Cal- 

other  recognised  agent,  the  Court  will  cutta  High  Court  when    a    soit   is 

;iot  insist  on  mdj  eixtxeme  stringency  of  hronght  by  a  firm,  see  12  Ben.  35. 
roof^  4  Bom.  468.  »  6  Cal.  675. 

e^g^W^jUBBBMa-hekUBg  A  general  *  It  is  expedient,  though  not  necee- 

ptwer"o?  sdUscDBf  t*-MM  oa  behalf  of  «ary,  that  it  should  be  made  in  the 

the  plaintiff^  4  Bom.  468.     Bat  see  presence  of  an  officer  of  the  Court>  4 

9  AU.  505  (allegations  of  fraud).  ITiat  Bom.  468. "" 
a  person  added  as  co-plaintiff  should 
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reiorned 
for  Amend- 
ment, or 
amended. 


When  58.  The  plaint  may,  at  the  discretion  ^  of  the  Court  and  at 

L  i^jMied.  oi*  hefore  the  first  hearing  \  be  rejected  '^  returned  for  amend- 
ment within  a  time  to  be  fixed  by  the  Court  ^,  or  amended  then 
and  there^  upon  such  terms  as  to  the  payment  of  oosEts 
occasioned  by  the  amendment  ^  as  the  Court  thinks  fit, 

(a)  if  it  does  not  state  correctly  and  without  prolixity  the 
several  particulars  hereinbefore  required  to  be  specified  there- 
in; or 

(b)  if  it  contains  any  particulars  other  than  those  so 
required';  or 

(c)  if  it  is  not  signed  and  verified  as  hereinbefore  required ;  or 
{d)  if  it  does  not  disclose  a  cause  of  action"^;  or 
{e)  if  it  is  not  fruned  in  accordance  with  section  42 ;  or 
(/)  if  it  is  ¥nx>ngly  framed  by  reason  of  nonjoinder  or  mis- 
joinder of  parties,  or  because  the  plaintiff  has  joined  causes 
of  action  which  ought  not  to  be  joined  in  the  same  suit* : 

Provided  that  a  plaint  cannot  be  altered  so  as  to  convert  a 
suit  of  one  character  into  a  suit  of  another  and  inconsistent 
character*. 


Provlw. 


^  Thii  diicretion  ii  the  diBoretion 
deioribed  in  the  Spedfio  Relief  Act 
(supra,  Vol.  L  p.  962),  see.  aa ;  7  All. 

83. 

*  even  alter  it  has  been  r^stered, 

a  Mad.  H.  C.  51.  The  power  conferred 
by  this  lection  cannot  be  exercised  by 
a  Court  of  first  instance  after  the  fint 
haariitfi  7  All.  79,  dissenting  from  5 
Bom.  609,  where  tiie  Court  held  that 
the  words  '  at  or  before  the  first  hear- 
ing* were  merely  ^directory  and  not 
mandatory.  The  Legislature  certainly 
intended  them  to  be  mandatory.  Bat 
the  High  Courts  at  Calcutta,  6  CaL 
33a,  6a6,  and  Madras,  6  Mad.  a39, 
agree  with  the  Bombay  High  Court, 
and  the  antinomy  calls  for  legislative 
solution. 

*  The  judge,  in  considering  whether 
he  should  admit  or  reject  a  plaint, 
should  not  refer  to  documents  and 
facts  not  annexed  to  or  stated  in  the 
plaint,  nor  ascertained  by  interrogat- 
ing the  plaintiif,  lo  Bom.  i8a. 

*  I  Mad.  437. 

*  i.  e.  amendweat  of  the  faults  ftpeci- 


fied  in  this  section,  7  All.  loi. 

'  e.g.  mere  ai^guoiABti*  or  a  piaysr 
that  the  defendant  be  prosecuted  for 
forgery,  8  Suth.  Civ.  B.  396. 

^  ^"nrnptro  ths  ¥nfl]jnh  Jiid^niint 
on  demurrer,  L.  R.,  6  LA.  121. 

*  It  has  been  held  in  England  (under 
Order  zzviii)  jthat  an  action  may  be 
tum^  into  an  information  (a  Ch.  Di'^. 
aai),    and   that  pleadings   may  ba., 
amended  so  as  to  raise  an  entirely  \ 
new  case  requiring  fresh  evidence  (5    ^ 
Prob.  Div.  a6).     But  of  course  the      ; 
Court,  in  the  exercise  of  its  discretion,      j 
may  refuse  to  allow  such  an  amend- 
ment. 

»  5  Cal.  60a  :  7  Cal.  455  :  4  Boflfl 
587 :  7  Bom.  155 :  a  Mad.  398:  9  All. 
188.  For  example,  a  suit  for  posses- 
sion with  mesne  profits  into  a  suit  for  \ 
resumption,  6  Suth.  Civ.  B.  an. 
Were  the  rule  otherwise,  perjaqF^nd 
forgery  would  be  enoousagad,  9  Bom. 
H.  C.  6-7  :  citing  Marshall,  70,  per 
Peacock  C.J.,  and  5  Bom.  H.  C, 
A.  C.  J.  133. 
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When  a  plaint  is  amended^  the  amendment  shall  be  attested  Attetu- 
by  the  signature  of  the  Judge.  amend- 

54.  The  plaint  shall  be  rejected  in  the  following  cases : —    ™*"  ' 

{a)  if  the  relief  sought  is  undervalued^  and  the  plaintiff^  on  plaint  shall 
being  required  by  the  Court  to  correct  the  valuation  within  a  "®  rejects. 
time  to  be  fixed  by  the  Court,  fails  to  do  so  : 

{b)  if  the  relief  sought  is  properly  valued,  but  the  plaint  is 
written  upon  paper  insufficiently  stamped,  and  the  plaintiff, 
on  being  required  by  the  Court  to  supply  the  requisite  stamp- 
paper  within  a  time  to  be  fixed  by  the  Court  ^,  fails  to  do  so''' : 

(c)  if  the  suit  appears  from  the  statement  in  the  plaint  to 
be  barred  by  any  positive  rule  of  law  * : 

(d)  if  the  plaint,  having  been  returned  for  amendment 
within  a  time  fixed  by  the  Court,  is  not  amended  within  such 
time*. 

55.  When  a  plaint  is  rejected,  the  Judge  shall  record  with  Procedure 
his  own  hand  an  order  to  that  effect  with  the  reason  for  such  ^^"^{^nt 
order. 

56.  The  rejection  of  the  plaint  on  any  of  the  grounds  When 
hereinbefore  mentioned  shall  not  of  its  own  force  preclude  the  JJIm  not 
plaintiff  from  presenting  a  fresh  plaint  in  respect  of  the  same  preclude 

A       <  •  fresh 

cause  or  action.  plaint. 

57.  The  plaint  shall  be  returned  to  be  presented  to  the  Betnm  of 
proper  Court  in  the  following  cases : —  J^  ^  p^^ 

(a)  if  a  suit  has  been  instituted  in  a  Court  whose  snde  is  ^^^^  ^ 

\  /  ^  o  proper 

lower  or  higher  than  that  of  the  Court  competent  to  try  Court, 
it,  where  such  Court  exists,  or  where  no  option  as  to  the 
selection  of  the  Court  is  allowed  by  law*: 

[b)  if ,  in  a  suit  relating  to  immoveable  property,  but  not 

^  2  AU.  875.  plaintiff  to  bring  a  fresh  suit  for  the 

*  9  Bom.  357.  same  matter,  or  to  enter  a  non-suit, 

''.  Such»  for  izutaoce,  m  sec.  434,  see  13  Moo.  I.  A.  160. 

infra,  or  the  Limitation  Act,  2  Mad.  »  7  Mad.  171 ;  10  Mad.  2iT«follow- 

H.  C.  5t.         '     '  ing  8  Bom.  313  and  8  Cal.  834.   Evetf  ^ 

Tnder  this  section  a  plaint  can  though  the  plaintiff  fraudulently  un- 

onlj  be  rejected  before  it  is  registered,  derstates  the  value  of  the  subject-                 ' 

2  Mad. '308  :  8  Cal.  192.    That  the  matter  of  the  suit,  and  the  under-state- 

Tndian  Courts  have  no  power,  like  ment  has  only  been  detected  after  in- 

that  exercised  by  Courts  in  England,  vestigation,    the    plaint    should    be 

to  dismiss  a  suit  with  liberty  for  the  returned,  8  Mad.  62. 

VOL.  II.  K  k 
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coming  under  the  proviso  to  section  16,  it  appears  that  no  part 
of  such  property  is  situate  within  the  local  limits  of  the  juris- 
diction of  the  Court  to  which  the  plaint  is  presented : 

(r)  if,  in  any  other  case,  it  appears  that  the  cause  of  action 
did  not  arise,  and  that  none  of  the  defendants  are  dwelling  or 
carr)'ing  on  business,  or  personally  working  for  gain,  within 
such  local  limits  ^ 

Prooedor*       On  returning  a  plaint,  the  Judge  shall,  with  his  own  hand, 
ing  pUint.  endorse  thereon  the  date  of  its  presentation  and  return,  the 

name  of  the  party  presenting  it,  and  a  brief  statement  of  the 

reason  for  returning  it. 

Prooedm       58.  The  plaintiff  shall  endorse  on  the  plaint,  or  annex 

ting  plaint,  thereto,  a  memorandum  of  the  documents  (if  any)  which  he 

has  produced  along  with  it ;  and,  if  the  plaint  be  admitted, 

shall  present  as  many  copies  on  plain  paper  of  the  plaint  as 

there  are  defendants,  unless  the  Court  by  reason  of  the  length 

of  the  plaint  or  the  number  of  the  defoidants,  or  for  any 

other  sufficient  reason,  permits  him  to  present  a  like  number 

ConoiM       of  concise  statements^  of  the  nature  of  the  claim  made,  or 

•u     «*  •  of  the  relief  or  remedy  required,  in  the  suit,  in  which  case  he 

shall  present  such  statements. 

If  the  plaintiff  sues,  or  the  defendant  or  any  of  the 
defendants  is  sued,  in  a  representative  capacity,  such  state- 
ments shall  show  in  what  capacity  the  plaintiff  or  defendant 
sues  or  is  sued.  / 

The  plaintiff  may,  by  leave  of  the  Court,  amend  such 
statements  so  as  to  make  them  correspond  with  the  plaint. 

The  chief  ministerial  officer  of  the  Court  shall  sign  such        ) 
memorandum  and  copies  or  statements  if,  on  examination,  he 
finds  them  to  be  correct. 

Register         The  Court  shall  also  cause  the  particulars  mentioned  in  sec- 
of  suits.      tj^jj  ^Q  ^  Y^Q  entered  in  a  book  to  be  kept  for  the  purpose  and 


^       ^ 


^    The  duty  imposed  by  this  section  487 :  9  Bom.  266 :  7  Mad.  171:8  Mady  >    > 

should  be  performed  where,  after  the  62.    As  to  appeals  from  oiders  nnddr 

trial  has  begun,  or  even  after  it  has  thiB8ection,see4  All.  478.  It  does  not 

concluded,  it  appears  that  the  Court  apply  to  the  original  side  of  the  High 

has  not  jurisdiction,  8  Cal.  834 :  2  All.  Court,  infra  sec.  638,  and  see  8  Bom.  380. 
357:  8  Bom.  313,  overruling  7  Bom.  '  See  infra,  Schedule  lY,  No.  cx|« 
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called  the  Register  of  ciyil  suits.  Such  entries  shall  be 
numbered  in  every  year  according  to  the  order  in  which  the 
plaint  is  admitted. 

59.  If  ^  plaintiff  sues  upon  a  document  in  his  possession  Production 
or  power,  he  shall  produce  it  in  court  when  the  plaint  is  mention 
presented,  and  shall  at  the  same  time  deliver  the  document  or  which 

a  copy  thereof  to  be  filed  with  the  plaint  ^.  sues. 

If  he  rely  on  any  other  documents  (whether  in  his  posses-  I^^st  of 

i.\  -J  •  -i.     i!  I.-       1   •       other  doou- 

sion  or  power  or  not)  as  evidence  m  support  of  his  claim,  ments. 
he  shall  enter  such  documents  in  a  list  to  be  added  or  annexed 
to  the  plaint. 

60.  In  the  case  of  any  such  document  not  in  his  possession  Statement 
or  power,  he  shall,  if  possible,  state  in  whose  possession  or^^^J^^^^^ 

power  it  is.  not  in  hia 

possession. 

61.  In  case  of  any  suit  founded  upon  a  negotiable  instru-  Suits  on 
ment,  if  it  be  proved  that  the  instrument  is  lost,  and  if  j^ble  i^tru- 
an  indemnity  be  given  by  the  plaintiff,  to  the  satisfaction  ments. 

of  the  Court,  against  the  claims  of  any  other  person  upon  such 
instrument,  the  Court  may  make  such  decree  as  it  would 
have  made  if  the  plaintiff  had  produced  the  instrument  in 
court  when  the  plaint  was  presented,  and  had  at  the  same 
time  delivered  a  copy  of  the  instrument  to  be  filed  with 
the  plaint  ^. 

62.  If  the  document  on  which  the  plaintiff  sues  be  an  Production 
entry  in  a  shop-book  or  other  book  in  his  possession  or  power,  i^ook. 
the  plaintiff  shall  produce  the  book  at  the  time  of  filing  the 
plaint,  together  with  a  copy  of  the  entry  on  which  he  relies. 

The  Court,  or  such  officer  as  it  appoints  in  this  behalf.  Original 
shall  forthwith  mark  the  document^  for  the  purpose  of  identifi-  ^Jted 
cation ;  and,  after  examining  and  comparing  the  copy  with  the  ^'^d  re- 
original  and  attesting  the  copy  if  found  correct,  shall  return* 
the  book  to  the  plaintiff  and  cause  the  copy  to  be  filed. 

I    such    documents,    whether  presence,  Marshall,  127, 135,  per  Pea-  , 

jireletaartror  tJth'erwise  inadmissible,  cock  C.J. 
must  be  received ;  but  under  sec.  129  *  2  All.  754  (lost  cheque), 

of  the  Code  [now  sec.  140]  the  Court  '  The  Court  is  not  required  to  in*' 

is    compet«Bi    to  reject   such  docu-  tpect  it,  3  Bom.  H.  C.  92,  93. 
ments  and  rid  the  record   of  their  *  See  sec.  143  infra. 

K  k  !} 
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InadmSt-  68.  A  document  which  ought  to  be  produced  in  court  bj 
doonment  ^^®  plaintiff  when  the  plaint  is  presented,  or  to  be  entered  in 
Bot  pro-  the  list  to  be  added  or  annexed  to  the  plaint^  and  which  is  not 
whan  produced  or  entered  accordingly^  shall  not,  without  the  leave 
pUlnt  filed.  Qf  ^g  Court  ^,  be  received  in  evidence  on  his  behalf  at  the 

hearing  of  the  suit  K 

Nothing  in  this  section  applies  to  documents  produced  for 

cross-examination  of  the  defendant's  witnesses,  or  in  answer  to 

any  case  set  up  by  the  def endant,  or  handed  to  a  witness 

merely  to  refresh  his  memory. 


CHAPTER  VL 

OF  THE   ISSUE   AND  SERVICE   OF   SUMMONS. 

Issue  qf  Summons, 

Btuninoiii.  64*  When  the  plaint  has  been  registered^  and  the  copies  or 
concise  statements  reqxdred  by  section  58  have  been  filed, 
a  summons  may  be  issued  to  each  defendant  to  appear  and 
answer  the  claim  on  a  day  to  be  therein  specified, 

(a)  in  person,  or 

(b)  by  a  pleader  duly  instructed  and  able  to  answer  all 
material  questions  relating  to  the  suit,  or 

((?)  by  a  pleader  accompanied  by  some  other  person  able  to 
answer  all  such  questions. 

Every  such  summons  shall  be  signed  by  the  Judge  or  such 
officer  as  he  appoints,  and  shall  be  sealed  with  the  seal  of  the 
Coiurt: 

Provided  that  no  such  summons  shall  be  issued  when 
the  defendant  has  appeared  at  the  presentation  of  the  plaint 
and  admitted  the  plaintiff ^s  claim  ^ 

Copy  or  65*  Every  such  summons  shall  be  acqpmpanied  with  one  of 

imneroTto  *^®  copies  Or  concise  statements  mentioned  in  section  58. 

summons.  '     \ 

^  8  Bom.  377,  380.    As  to  proof  of      sues  is  no  gronnd  for  rejecting  the     | 

leave,  see  13  Moore,  I.  A.  83.  plaint,  2  Bom.  H.C.,  A.  C.  J.  369.  / 

'  The  words  are  imperative,  the  '  Ofcourse  the  judge  must  be  satis-   / 

object    being  to    prevent    dishonest  fied  of  the  identity  of  the  defendant, 

fiitbrication   of  documents,   i  Hyde,  or  that  the  pleader  who  i^xpMJS  for 

145,  146.     But  omission  to  produce  him  is  duly  instructed,  3  Ben.  402, 

the  document  on  which  the  plaintiff  403,  per  Markby  J, 


\ 
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66.  If  the  Court  sees  reason  to  require  the  personal  ap-  Court  may 
pearance  of  the  defendant^  the  summons  shall  order  him  toj^^l^®"^^ 
appear  in  person  in  Court  on  the  day  therein  specified.  plaintiff  to 

appear  in 

If  the  Court  sees  reason  to  require  the  personal  appearance  person, 
of  the  plaintifE  on  the  same  day^  it  may  make  an  order  for 
such  appearance. 

67.  No  party  shall  be  ordered  to  appear  in  person  unless  he  No  party 

resides  orderedto 

x^oxvi.^»  appear  in 

(a)  within  the  local  limits  of  the  Court's  ordinary  oriffinal  P®"°^  ^^' 

^,     ,     ,  .^       ^o  x^gg  real. 

jurisdiction^  or  dent  within 

(i)  without  such  limits  and  at  a  place  less  than  fifty  or^  where' 

where  there  is  railway-communication  for  five-sixths  of  the"^^*?' 

^  ^  aoo  miles. 

distance  between  the  place  where  he  resides  and  the  place 
where  the  Court  is  situate^  two  hundred  miles  from  the  court- 
house. 

68.  The  Court  shall  determine^  at  the  time  of  issuing  the  Summons 
summons,  whether  it  shall  be  for  the  settlement  of  issues  only,  ^  ^^^  ^ 
or  for  the   final  disposal   of  the   suit ;    and  the   summons  issues  or 
shall  contain  a  direction  accordingly  ^ :  disposal. 

Provided  that,  in  every  suit  heard  by  Courts  of   Small 
Causes,  the  summons  shall  be  for  the  final  disposal  of  the  suit. 

69.  The  day  for  the  appearance  of  the  defendant  shall  be  BUng  day 
fixed  by  the  Court  with  reference  to  its  current  business,  the  ance^f^ 
place  of  residence  of  the  defendant  and  the  time  necessary  for  fendant. 
the  service  of  the  summons ;  and  the  day  shall  be  so  fixed  as 

to  allow  the  defendant  sufficient  time  to  enable  him  to  appear 
and  answer  on  such  day. 

What  shall  be   deemed  'sufficient  time'  must  be  deter- 
mined with  reference  to  the  circumstances  of  the  case  ^. 

70.  The  summons  to  appear  and  answer  shall  order  the  Summons 
defendant  to   produce  any  document  in   his    possession   or  defendant 
power,  containing   evidence  relating  to  the  merits   of  the  ^  produ^ 
plaintiff's  case,  or  upon  which  the  defendant  intends  to  rely  in 
support  of  his  case. 

^  Marshall,  307.  of  the   claim,    the    distance  of  the 

^  Such  as,  for  example,  the  nature      parties  from  the  court,  3  Mad.  H.  C. 
of  the  rights  involved,  the  importance      167. 
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DefendMit       71*  When  the  BommoiiB  is  for  the  final  disposal  of  the 
^l^^^l^^  suit^  it  shall  direct  the  defendant  to  produce,  on  the  daj 
prodoeehit  fixed  for  his  appearance,  the  witnesses  upon  whose  evidenoe 
he  intends  to  rely  in  support  of  his  case. 

Service  of  Summons. 

Delivery  of     72.  The  summons  shall  be  delivered  to  the  proper  officer  of 

for  MTvioe.  ^^^  Court  ^,  to  be  served  by  him  or  one  of  his  subordinates. 

Mode  of         rjQ^  Service  of  the  summons  shall  be  made  by  delivering*  or 

tendering^  a  copy  thereof  signed  by  the  Judge  or  such  officer 

as  he  appoints  in  this  behalf,  and  sealed  with  the  seal  of  the 

Court. 

BerHceon  74.  When  there  are  more  defendants  than  one,  service 
defendftnu.  ^^  ^^^  summons  shall  be  made  on  each  defendant '  : 

Provided  that,  if  the  defendants  are  partners  ^,  and  the  suit 
relates  to  a  partnership-transaction  or  to  an  actionable  wrong 
in  respect  of  which  relief  is  claimable  from  the  firm,  the 
service  may  be  made  unless  the  Court  directs  otherwise  either 
(a)  on  one  defendant  for  himself  and  for  the  other  defendants, 
or  [b)  on  any  person  having^  the  management  of  the  business 
of  the  partnership  at  the  principal  place  *,  within  the  local 
limits  of  the  Court's  ordinary  original  civil  jurisdiction,  of 
such  business. 

Service  to  75.  Whenever  it  may  be  practicable,  the  service  shall 
fendant  in  ^  made  on  the  defendant  in  person,  unless  he  have  an  agent 
P*"^^ .       empowered  to  accept  the  service^,  in  which  case  service  on  such 

or  on  hifl  . 

agent.         agent  shall  be  sufficient. 

Service  on  fQ^  In  a  suit  relating  to  any  business  or  work  against 
^om  de-  ^  person  who  does  not  reside  within  the  local  limits  of 
fendant       ^^  jurisdiction  of  the  Court  from  which  the  summons  issues. 


carries  on 
bufliness. 


^  Ab  to  the  employment  of  special  19  Ch.  D.  124:  Davis  v.  MorrU,  10 

bailiffs,  see  2  Ben.,  A.  G.  J.  59 :  11  Q.  B.  D.  436,  444,  and  the  present 

ibid.  I.  English  Orders,  ix.  r.  6,  xvi.  r.  14. 

'  Merely  showing  it  is  not  enough.  '  at  the  time  of  service :   of.   the 

'  Where  husband  and  wife  are  both  English  Order  ix.  r.  6. 

defendants  they  must  both  be  served ;  '  The  words '  at  the  principal  place  * 

cf  the  English  Order  ix.  r.  3.  etc.  do  not  refer  to  the   defendant 

'  i.e.apparently,whenthey  are  sued  mentioned  in  clause  (a).  See^however, 

as  having  been  piu  tiiers  when  the  cause  11  Ben.  Appx.  96,  per  Macpherion  J. 

of  action  accrued.    See  Ex  p.  Young ,  '17  Suth.  Civ.  R.  33,  col.  2. 


/ 
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service  on  any  manager  or  agent^  wlio^  at  the  time  of  service^ 
personally  carries  on  such  business  or  work  for  such  person 
within  such  limits^  shall  be  deemed  good  service  ^. 

For  the  purpose  of  this  section^  the  master  of  a  ship  is  the 
agent  of  his  owner  or  charterer  ^,  J 

)  .  '  '     i 

77.  In  a  suit  to  obtain  relief  respecting  ^,  or  compensation  Service  on 
for  wrong  to,  immoveable  property^  "If  the  "Service  cannot  ^arge,  in 
be  made  on  the  defendant  in  person,  and  the  defendant  have  *^^  ^^^ 
no  agent  empowered  to  accept  the  service,  it  may  be  made  able  ppo- 
on  any  agent  of  the  defendant  in  charge  of  the  property.  V^t^J- 

78.  If  in  any  suit  the  defendant  cannot  be  found  and  When 

if  he  have  no   agent  empowered  to  accept  the  service  of  n^y  i^  ^^ 
the  summons  on  his  behalf,  the  service  may  be  made  on  any  ?^®  i^®™' 
adult  male  member  of  the  family  of  the  defendant  who  is  fendant's 
residing  with  him.  fanuly. 

Explanation. — A  servant  is  not  a  member  of  the  family 
within  the  meaning  of  this  section. 

70.  When  the  serving-officer  delivers  or  tenders  a  copyPepgon 
of  the  summons  to  the  defendant  personally,  or  to  an  agent  or  g^^ 
other  person  on  his  behalf,  he  shall  require  the  signature  of  knowledge 
the  person  to  whom  the  copy  is  so  delivered  or  tendeied  to  an 
acknowledgment  of  service  endorsed  on  the  original  summons. 

80.  If  the  defendant  or  other  person  refuses  to  sign  the  Procedure 

•I  1   J  J  when  de- 

acknowledgment,  ^ndant  re- 

or  if  the  serving-officer  cannot  find  the  defendant,  and  there  ^^^^es  to 
is  no  agent  empowered  to  accept  the  service  of  the  summons  vice,  op 


/  *  This  section  and  section  37,  d.  (c) 
must  be  construed  together.  The 
'manager  or  agent*  intended  is  one 
who  has  an  initiative  and  independent 
discretion,  albeit  subject  possibly  to 
principles  and  general  orders  pre- 
scribed  for  his  guidance.  A  servant 
employed  only  to  carry  out  orders  or 
to  execute  a  particular  conmiission, 
and  a  factor  or  commission-agent  not 
in  any  way  identified  with  the  firm  for 
which  he  acts,  is  not  such  an  agent, 

^16,  422. 

to  service  on  a  ship^s  agent, 


7  Bom.  H.  C,  O.  C  J.  197.    Services 
dulj_made  under. JfehiaJWfttio^seems^  v 
e^ectual  though  not  communicated  to      \ 
the  real  defendants.     But  service  un- 
duly made  does  not  become  effectual 
by  reason  of  the  fact  of  such  service 
being  subsequently   notified   to  the 
parties  really  interested  as  defendants, 
4  Bom.  416,  423. 

'^See  sec.  16,  clauses  (a)  to  (/) :  9 
Cal.  733,  where  the  suit  was  for  fore- 
closure or  sale  of  certain  immoveable 
property. 
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oMwot  be   on  his  behalf,  nor  any  other  person  on  whom  the  service  can 

^^«"^        be  made, 

the  serving  officer  shall  affix  a  copy  of  the  summons  on  the 
outer  door  of  the  house  in  which  the  defoidant  ordinarily 
resides^  and  then  return  the  original  to  the  Court  from  which 
it  issued,  with  a  return  endorsed  thereon  or  annexed  thereto, 
stating  that  he  has  so  affixed  the  copy  and  the  circumstances 
under  which  he  did  so. 

Endone-  8L  The  scrving-officer  shall,  in  all  cases  in  which  the 
time  and  summous  has  been  served  under  section  79,  endorse  or 
mAimerof  annex,  or  cause  to  be  endorsed  or  annexed,  on  or  to  the 

seiTioe* 

original  summons,  a  return  stating  the  time  when  and  the 
manner  in  which  the  summons  was  served. 


Eyamina- 
Uon  of 
Berring- 
officer. 


Sabiti- 

tuted 

■ervice. 


Effect 
of  substi- 
tuted 
service. 


82.  When  a  summons  is  returned  under  section  80,  the 
Court  shall  examine  the  serving-officer  on  oath'  touching 
his  proceedings,  and  may  make  such  further  enquiry  in 
the  matter  as  it  thinks  fit ;  and  shall  either  declare  that  the 
summons  has  been  duly  served  or  order  such  service  as  it 
thinks  fit. 

Where  the  Court  is  satisfied  ^  that  there  is  reason  to  believe 
that  the  defendant  is  keeping  out  of  the  way  for  the  purpose 
of  avoiding  the  service,  or  that  for  any  other  reason^  the 
summons  cannot  be  served  in  the  ordinary  way,  the  Court 
shall  order  the  summons  to  be  served  by  affixing  a  copy  there- 
of in  some  conspicuous  place  in  the  court-house,  and  also  upon 
some  conspicuous  part  of  the  house,  if  any,  in  which  the 
defendant  is  known  to  have  last  resided,  or  in  such  other 
manner  as  the  Court  thinks  fit  ^. 

83*  The  service  substituted  by  order  of  the  Court  shall 
be  as  effectual®  as  if  it  had  been  made  on  the  defendant 
personally. 


>  5  Mad.  H.  C.  loi :  7  Bom.  H. C, 
A.  C.  J.  138. 

'  See  the  General  Clauses  Act,  s.  a, 
cl,  1 7,  supra,  Vol.  I,  p.  489. 

»  19  Suth.  P.  C.  353,  356. 

'  ^  The  plaintiff's  ignorance  of  the 

proper  way  to  describe  the  parties  he 

sought  to  sue  is  not  such  a  reason, 

Sloman  v.  Government  of  New  Zea- 


land, I  C.  P.  D.  563,  567. 

•  There  is  no  provision  for  sub- 
stituting for  service  a  notice  by  adver- 
tisement in  a  newspaper. 

•  i.  e.  effectual  for  proceeding,  .lyitli 
the  suit,  and  SMhing  more.  This 
section  must  be  read  with  the  second 
clause  of  sec.  108 ;  a  Bom.  452. 
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84.  Whenever  service  is  substituted  by  order  of  the  Court,  When 

m 

the  Court  shall  fix  such  time  for  the  appearance  of  the  de-  J®^^ 
f endant  as  the  case  may  require  \  tated,  time 

for  appear- 

85.  If  the  defendant  resides  within  the  jurisdiction  of  any  "^ce  fixed. 
Court  other  than  the  Court  in  which  the  suit  is  instituted,  Service 

when  de- 

and  has  no  agent  resident  within  the  local  limits   of  the  fendant  re- 
jurisdiction   of  the   latter  Court  empowered  to   accept  thcj^J'^. 
service  of  the  summons,  such  Court  shall  send  the  summons,  diction  of 
either  by  one  of  its  officers  or  by  post,  to  any  Court,  not  conrt  and 
being  a  High  Court,  having  jurisdiction  at  the  place  where  ^^^  ^® 
the    defendant    resides,   by  which  it    can   be    conveniently  accept 
served,  and  shall  fix  such  time  for  the  appearance  of  the  ^^^i*^* 
defendant  as  the  case  may  require. 

The  Court  to  which  the  summons  is  sent  shall,  upon  receipt 
thereof,  proceed  as  if  it  had  been  issued  by  such  Court,  and 
shall  then  return  the  summons  to  the  Court  from  which  it 
originally  issued,  together  with  the  record  (if  any)  made  under 
this  paragraph. 

86.  Whenever  any  process  issued  by  any  Court  established  Service, 
beyond  the  limits  of  the  towns  of  Calcutta,  Madras,  Bombay  sidency- 
and  Ban£X)on  is  to  be  served  within  any  such  town,  it  shall  be  Jj^^^  ^^ 

,      .  ....       Rangoon, 

sent  to  the  Court  of  Small  Causes,  within  whose  jurisdiction  of  process 
the  process  is  to  be  served,  Provfncua 

and  such  Court  of  Small  Causes  shall  deal  with  such  process  Gonrts. 
in  the  same  manner  as  if  the  process  had  been  issued  by  itself, 

and  shall  then  return  the  process  to  the  Court  from  which  it 
issued. 

87*  If  the  defendant  be  in  jail,  the  summons  shall  be  Service  on 
delivered  to  the  officer  in  charge  of  the  jail  in  which  the  1^1^.*^ 
defendant  is  confined,  and  such  officer  shall  cause  the  summons 
to  be  served  upon  the  defendant. 

The  summons  shall  be  returned  to  the  Court  from  which 
it  issued,  with  a  statement  of  the  service  endorsed  thereon 
and  signed  by  the  officer  in  charge  of  the  jail  and  by  the 
defendant. 

/^      ^  The  time  should  be  suflBcient  for  plaintiff,  the  Court,  on  being  satisfied 

, — ■  /     notice  of  the  fact  to  reach  the  de-  that  the  time  fixed  was  insufficient,    .^ 

i4  f        fendant  wlierever  he  may  be ;  and  if  an  will  set  aside  the  decree,  2  Bom.  449. 
\        ex  parte  decree  is  obtained  by  the 
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iTOOMlim 

if  j«il  be  Id 

different 

disUioi. 


88*  If  the  jail  in  which  the  defendant  if  confined  ia  not 
in  the  district  in  which  the  suit  is  instituted,  the  summons  may 
be  sent  by  post  or  otherwise  to  the  officer  in  charge  of  such  jail, 
and  such  officer  shall  cause  the  summons  to  be  served  upon 
the  defendant,  and  shall  return  the  summons  to  the  Court 
from  which  it  issued,  with  a  statement  of  the  service  endorsed 
thereon,  and  sig^ied  as  provided  in  section  87. 

89*  If  the  defendant  resides  out  of  British  India,  and 
has  no  agent  in  British  India  empowered  to  accept  the  service, 
the  summons  shall  be  addressed  to  the  defendant  at  the  place 
where  he  is  residing,  and  forwarded  to  him  by  post  ^  if  there 
be  postal  communication  between  such  place  and  the  place 
where  the  Court  is  situate'. 

90.  If  there  be  a  British  Resident  or  Agent  of  Govern- 
ment in  or  for  the  territory  in  which  the  defendant  resides, 
the  summons  may  be  sent  to  such  Resident  or  Agent,  by  post 
or  otherwise,  for  the  purpose  of  being  served  upon  the  de- 
fendant ;  and  if  the  Resident  or  Agent  returns  the  summons 
with  an  endorsement  under  his  hand  that  the  summons 
has  been  served  on  the  defendant  in  manner  hereinbefore 
directed,  such  endorsement  shall  be  conclusive  evidence  of  the 
service. 

Subetita-  91.  The  Court  may,  notwithstanding  anything  hereinbefore 
letter  for  co^^tained,  substitute  for  the  simmions  a  letter  signed  by  the 
■ommons.    Judge  or  such  officer  as  he  appoints  in  this  behalf,  when 

the  defendant  is,  in  the  opinion  of  the  Court,  of  a  rank  which 

entitles  him  to  such  mark  of  consideration. 

The  letter  shall  contain  all   the  particulars  required  to 

be  stated  in  the  summons,  and,  subject  to  the  provisions 

contained  in  section  92,  shall  be  treated  in  all  respects  as  a 

summons. 

Mode  of  02.  When  a  letter  is  so  substituted  for  a  summons,  it  may 
**°h\^te    be  sent  to  the  defendant  by  post  or  by  a  special  messenger 


Berviee 
when  de> 
fendftnt 
resides  out 
of  British 
India  and 
haa  no 
agent  to 
aooept 
■ervioe. 

Servioe 
throagh 
British 
Keflident 
or  Agent 
of  Govern- 
ment. 


^  under  a  registered  oover^  15  Suth. 

Civ.  R.  31. 

'  The  question  has  not  arisen  in 
India,  but  the  Courts  will  probably 
hold  that  this  section   is   not  con- 


fined to  natural  persons,  but  applies 
also  to  a  foreign  corporation  having 
no  place  of  businefls  in  British  India ; 
see  8e9tt  t.  Moyed  Wax  Candle  Co., 
I  Q.  B.  D.  404.  ~ 
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selected  by  the  Court  \  or  in  any  other  manner  which  the 
Court  thinks  fit;  unless  the  defendant  has  an  agent  em- 
powered to  accept  service  of  summons^  in  which  case  the 
letter  may  be  delivered  or  sent  to  such  agent. 

Service  of  Process. 

03.  Every  process  issued  under  this  Code  shall  be  served  Process  to 
at  the  expense  of  the  party  on  whose  behalf  it  is  issued^  ^^t  expense 
unless  the  Court  otherwise  directs.  ?^  Pf ^y 

The  court-fee  leviable  for  such  service  shall  be  levied  within  ^^^^  ^^ 
a  time  to  be  fixed  by  the  Court,  before  the  process  is  issued,      service. 

94.  All  notices  and  orders  required  by  this  Code  to  be  Notices 

given  to  or  served  on  any  person  shall  be  in  writing,  and  J^^°   ®"' 

shaU  be  served  in  the  manner  hereinbefore  provided  for  the  «erved. 

service  of  summons. 

Postage, 

95.  Postage,  where  chargeable  on  any  notice,  summons  Postage, 
or  letter  issued  under  this   Code   and  forwarded   by  post, 

and  the  fee  for  registering  the  same,  shall  be  paid  within 
a  time  to  be  fixed  by  the  Court  before  the  communication 
is  forwarded : 

Provided  that  the  Local  Government,  with  the  previous 
sanction  of  the  Governor  General  in  Council,  may  remit  such 
postage,  or  fee,  or  both,  or  may  prescribe  a  scale  of  court-fees 
to  be  levied  in  lieu  thereof. 


CHAPTEE  VII. 

OP  THE  APPEAUANCB  OP  THE  PARTIES  AND 
CONSEQUENCE  OP  NON-APPEAEANCE. 

96.  On  the  day  fixed  in  the  summons  for  the  defendant  Parties  to 
to   appear  and  answer,  the  parties  shall  be  in  attendance  Say^^eT 
at  the  court-house  in  person  or  by  their  respective  pleaders,  in  sum- 
and  the  suit  shall  then  be  heard,  unless  the  hearing  be  defendant, 
adjourned  to  a  future  day  fixed  by  the  Court. 

97.  Iff  on  the  day  so  fixed  for  the  defendant  to  appear  iHsmissal 
and  answer,  it  be  found  that  the   summons  has  not  been^j^"^^ 

^  But  see  2  Ben.  A.  C.  J.  59. 
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•rnnmont  Berved  upon  him  In  consequence  of  the  faulnre  of  the  plaintiif 
?n  ooMe^  to  pay  the  court-fee  leviable  for  such  service,  the  Court  may 
quenoe  of   order  that  the  suit  be  dismissed^ : 

pi^j  f^.  Provided  that  no  such  order  shall  be  passed,  although  the 

Proviao.  summons  has  not  been  served  upon  the  defendant,  if,  on  the 
day  fixed  for  him  to  appear  and  answer,  he  attends  in  person 
or  by  agent,  when  he  is  allowed  to  appear  by  agent. 

If  neither  98.  If  on  the  day  fixed  for  the  defendant  to  appear  and 
pean,  niit  <^8^c^>  o^*  ^^  ^^J  other  subsequent  day  to  which  the  hearing 
difmiised.  of  the  suit  is  adjourned,  neither  party  appears,  the  suit  shall 

be  dismissed,  unless  the  Judge,  for  reasons  to  be  recorded 

under  his  hand,  otherwise  directs. 

Insnch  99.  Whenever  a  suit   is  dismissed  under  section  97  or 

Sffmy ^'  8^tion*98,  the  plaintiff  may  (subject  to  the  law  of  limitation) 

bring  freeh  bring  a  fresh  suit ;   or  if,  within  the  period  of  thirty  days 

from  the  date  of  the  order  dismissing  the  suit,  he  satisfies 

the   Court  that  there  was  a  sufficient  excuse  for  his  not 

paying  the  court-fee  required  within  the  time  allowed  for 

or  Court     the  service  of  the  summons,  or  for  his  non-appearance',  as 

^re^t    ^^^  ^^  ™^7  ^>  ^^^  Court  shall  pass  an  order  to  set  aside 

to  file.        the  dismissal^  and  appoint  a  day  for  proceeding  with  the  suit.. 

DismiiMl        99  a.  If,  after  a  summons  has,  whether  before  or  after 

plaintiff     ^^^  ^^^  ^7  ^^  June,  1882S  been  issued  to  the  defendant, 

fails  for  a    or  to  one  of  several  defendants,  and  returned  unserved,  the 

apply  for    plaintiff  fails  for  a  period  of  one  year  from  such  return  to 

freBh  sum-  apply  for  the  issue  of  a  fresh  summons  and  to  satisfy  the 

Court  that  he  has  used  his  best  endeavours  to  discover  the 

residence  of  the  defendant  who  has  not  been  served,  or  that 

such  defendant  is  avoiding  service  of  process,  the  Court  may 

dismiss  the  suit  as  against  such  defendant. 

In  such  case  the  plaintiff  may  (subject  to  the  law  of  limita- 
tion) bring  a  fresh  suit. 

Procedure       100.  If  the  plaintiff  appears  and  the  defendant  dqes  not 
^aintiff^^  appear «,  the  procedure  shall  be  as  follows  :        / 

appears,           »  5  Bom.  H.  C.  118:   2  All.  318.  10  Mad.  270,  390. 

Such  an  order  is  not  appealable,  9  *  the  day  on  which  the  Code  of 

Cal.  627.  1882  came  into  force. 

'  3  Bom.  H.  C.  60.  '  i.e.    in    answer    to   a  summons 

'  Such  an  order  is  not  appealable,  under  sec.  64  to  appear  and  answer* 


/ 
/ 
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(a)  if  it  is  proved  that  the  summons  was  duly  served,  the  when  Bum« 

^       ,  J  .  mons  duly 

Court  may  proceed  ex  parte :  served, 

{b)  if  it  is  not  proved  that  the  summons  was  duly  served,  when 
the  Court  shall  direct  a  second  summons  to  be  issued  and  „^^^^y' 
served  on  the  defendant :  lepved ; 

{c)  if  it  is  proved  that  the  summons  was  served  on  the  when  sum- 
defendant,  but  not  in  sufficient  time  to  enable  him  to  appear  g^^^  but 
and  answer  on  the  day  fixed  in  the  sunmions,  the  Court  shall  J^^t  in  due 
postpone  the  hearing  of  the  suit  to  a  future  day  to  be  fixed  by 
the  Court,  and  shall  direct  notice  of  such  day  to  be  g^ven 
to  the  defendant^. 

If  it  is  owing  to  the  plaintiffs  default^  that  the  summons 
was  not  served  in  sufficient  time,  the  Court  shall  order  him  to 
pay  the  costs  occasioned  by  such  postponement^. 

101.  If  the  Court  has  adjourned  the  hearing  of  the  suit  where  de- 
€X  parte,  and  the  defendant,  at  or  before  such  hearing,  appears  f«»dantap- 
and  assigns  good  cause  for  his  previous  non-appearance,  he  day  of  ad- 
may,  upon  such  terms  as  the  Court  directs  as  to  costs  orj^^^ 
otherwise,  be  heard  in  answer  to  the  suit,  as  if  he  had  ap-  and  assigns 
peared  on  the  day  fixed  for  his  appearance.  forprevious 

non-ap- 

102.  If  the  defendant  appears  and  the  plaintiff  does  not  pearance. 
appear,  the  Court  shall  dismiss  the  suit,  unless  the  defendant  T^^^^ 
admits  the  claim,  or  part  thereof,  in  which  case  the  Court  only  ap- 
shall   pass  a  decree  against  the   defendant   upon   such   ad-  P®*"* 
mission,  and,  where  part  only  of  the  claim  has  been    ad- 
mitted,   shall  dismiss  the  suit  so  far  as  it  relates  to   the 
remainder  *. 

103.  When  a  suit  is  wholly  or  partially  dismissed  under  Decree 

against 

the  claim  on  a  specified  day,  7  All.  dence,  5  Gal.  353,  355. 

538.  ""For  cases   in  which  the  de-  '  As,  for  example,  when  he  gives 

fendant  was  held  no^  to  have  appeared,  a  wrong  address  of  the  defendant,  or 

see  7  Suth.  Civ.  B.  81 :  6  Ben.  688  :  fails  to  point  him  out  to  the  serving- 

4Bom.H.C.,A.C.J.  206:  iN.W.P.  officer. 

154 :  7  All.  538.  '  Where  the  Dekkhan  Baiyats  AcT' 

*  When  the  plaintiff  appears  and  (XVII  of  1879)  is  in  force,  this  see- 
the defendant  does  not  appear,  sec.  tion  must  be  read  with  some  modifi- 
100  applies,  whether  the  defendant  cation,  5  Bom.  187. 
has  been  s^fiomoned  only  to  appear  '  As  to  appeals  from  judgments 
and  answer,  or  has,  in  addition,  been  against  plaintiffs  by  default  for  non- 
summoned"  to  attend   and  give  evi-  appearance,  see  2  Mad.  750. 
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pUiniiff  section  io2^,  the  plaintiff  shall  be  precloded  firom  bringing 
ban  fr«Mh  ^  fj^^sh  suit  in  respect  of  the  same  cause  of  action^.  Bnt 
suit.  he  may  apply  for  an  order  to  set  the  dismissal  aside';  and, 

if  it  be  proved  that  he  was  prevented  by  any  sufficient  cause 
from  appearing  when  the  suit  was  called  on  for  hearing,  the 
Court  shall  set  aside  the  dismissal  upon  such  terms  as  to  ooets 
or  otherwise  as  it  thinks  fit,  and  shall  appoint  a  day  for 
proceeding  with  the  suit. 

No  order  shall  be  made  under  this  section  unless  the 
plaintiff  has  served  the  defendant  with  notice  in  writing  of 
his  application. 

Procedure  104.  If,  on  the  day  fixed  for  the  hearing  of  a  suit  against 
whore  de-   ^  defendant  residing  out  of  British  India,  who  has  no  acfent 

fendant  re-  ®  ^  '  ^ 

Biding  out  empowered  to  accept  service  of  summons,  or  on  any  day  to 

India  does  which  the  hearing  has  been  adjourned,  the  defendant  does 

not  appear,  not  appear,  the  plaintiff  may  apply  to  the  Court  for  permission 

to  proceed  with  his  suit,  and  the  Court  may  direct  that  the 

plaintiff  be  at  liberty  to  proceed  with  his  suit  in  such  manner 

and  subject  to  such  conditions  as  the  Court  thinks  fit. 

Non-ap-  105.  If  there  be  more  plaintiffs  than  one,  and  one  or  more 
pearanoe     qI  them  appear,  and  the  others  do  not  appear,  the  Court  may, 

of  one  or        ^  ^i.      .     ^  *  xi        i   •   xi*  ^   -   x-i  •  1 

more  of      at  the  mstauce  of  the  plamtiff  or  plaintiffs  appearing,  permit 
l^^'tiffs     *^®  ^^  ^  proceed  in  the  same  way  as  if  all  the  plaintiffs  had 
appeared^  and  pass  such  order  as  it  thinks  fit. 

Non-ap-  106.  If  there  be  more  defendants  than  one,  and  one  or 
pearanoe  of  more  of  them  appear,  and  the  others  do  not  appear,  the  suit 

oneormore  **       '  ^^*        ' 

ofeeveral    shall  proceed,  and  the  Court  shall,  at  the  time  of  passing 
defen  ants,  ji^jg^ent^  make  Buch  order  as  it  thinks  fit  with  respect  to 
the  defendants  who  do  not  appear. 

Non-ap-  107.  If  a  plaintiff  or  defendant,  who  has  been  ordered 

pearance     to   appear  in  person  under  the  provisions  of  section  66  or 
ordered  to  section  436,  does  not  appear  in  person,  or  show  sufficient 
appear  in    ^ause  to  the  satisfaction  of  the  Court  for  failing  so  to  appear, 
he  shall  be  subject  to  all  the  provisions  of  the  forgoing 

*  i.  e.  for  the  plaintiff's  non-appear-  P.  77,  1 26 :  3  All.  292  :  4  Mad.  H.  C. 

ance.     Section  103   does   not  apply  56. 

when  the  suit  is  dismissed  for  any  '  9  Cal.  426. 

other  reason,  5  N.  W.  P.  74 :  7  N.  W.  '7  Mad.  41. 
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sections  applicable  to  plaintiffs  and  defendants^  respectively^ 
who  do  not  appear. 

Cf  setting  aside  Decrees  ex  parte. 

108.  In  any  case  in  which  a  decree  is  passed  ex  parte  Settmg 
against  a  defendant,  he  may  apply  to  the  Court  by  which  *^^'^®^^®" 
the  decree  was  made  for  an  order  to  set  it  aside  ^ ;  parte 

and  if  he  satisfies  the  Court  that  the  summons  was  not  duly  ffndant.  *" 
served,  or  that  he  was  prevented  by^ny  sufficient  cause  ^  from 
appearing  when  the  suit  was  called  on  for  hearing,  the  Court 
shall  pass  an  order  to  set  aside  the  decree  upon  such  terms 
as  to  costs^  payment  into  court  or  otherwise,  as  it  thinks  fit, 
and  sball  appoint  a  day  for  proceeding  with  the  suit  ^. 

109.  No  decree  shall  be  set  aside  on  any  such  application  No  decree 
as  aforesaid^  imless  notice  thereof  in  writing  has  been  served  ^*thout* 
on  the  opposite  party.  notice 

to  opposite 
party. 

CHAPTER  VIIL 

OF  WRITTEN   STATEMENTS   AND   SET-OFP. 

110.  The  parties  may,  at  any  time  before  or  at  the  first  Written 
hearing*  of  the  suit,  tender  written  statements  of  their  re-  statementB. 

""spective  cases*,  and  the  Court  shall  receive  such  statements  and 
place  them  on  the  record. 

111.  If  in  a  suit  for  the  recovery  of  money  the  defendant  Particnlars 
claims  to  set-off  against  the  plaintiffs  demand  any  ascertained  ^e^^venin 

^  As  to  the  time  within  which  this  might  have  obtained  by  cross-examin- 

application  must  be  made,  see  infra,  tag  the  plalulHf*^"  witnesses,  and  his 

Act  XV  of  1877,  Sched.  II.  art.  154.  colitention  on  appeal  must  be  limited 

*  See  for  illustrations  of  '  sufficient  oU.Vifti»jKr>  gn^fc^pua  ^f  ii^ig  n;-  f.r>  guch 
cause/  2  Hyde  216  :  13  Suth.  Giy.  R.  arguments  as  arise  upon  the  evidence 
237:   18  ibid.  141;  25  ibid.  394:  2  which'^e  'plaJPilif.  has  placed  on  the 
Bom.  H.  C.  267  :  3  ibid.  O.  C.  J.  60  :  record,  8  Cal.  274,  per  Field  J.,  and 
7  ibid.  A.  C.  J.  138.  see  9  Mad.  445,  dissenting  from  4 
/      '  Under  section  647  this  applies  to  All.  387. 
executiaiL-.|HSMMdiiig8,  as  well  as  to  *  i.e.  before  the  parties  have  en- 
suits  and  appeals,  10  Cal.  416,  422.  tered  upon  their  case,  4  Bom.  578. 
The  defendant  may  also  appeal  under  '  That  a  stranger  to  the  suit  will  not  "^ , 
sec.  540  against  an  ex  parte  decree  be  allowed  to  tender  a  statement  on 
[contra,  4  All.  387] ;  but  then  he  has  behalf  a  party,  see  Bourke,  O.  C.  J.- 
no  evidencj^  jj^fJuA^MBiL  to  depend  upon.  1 53. 
He  has  not  the  .advastage  which  he 
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written 
sutement. 


Inquiry. 


Effect  of 
set-off. 


sum  of  money  ^  legally  recoverable'  by  Him  from  the  plaintiff, 
and  if  in  such  claim  of  the  defendant  against  the  plaintiff  both 
parties  fill  the  same  character  as  they  fill  in  the  plaintiff's  suit  ^, 
the  defendant  may,  at  the  first  hearing  of  the  suit,  but  not  after- 
wards unless  permitted  by  the  Court,  tender  a  written  statem^it 
containing  the  particulars  of  the  debt  sought  to  be  set-off. 

The  Court  shall  thereupon  inquire  into  the  same,  and  if 
it  finds  that  the  case  fulfils  the  requirements  of  the  former 
part  of  this  section,  and  that  the  amount  claimed  to  be  set-off 
does  not  exceed  the  pecuniary  limits  of  its  jurisdiction  ^,  the 
Court  shall  set-off  the  one  debt  against  the  other. 

Such  set-off  shall  have  the  same  effect  as  a  plaint  in  a 
cross-suit  so  as  to  enable  the  Court  to  pronounce  a  final 
judgment  in  the  same  suit,  both  on  the  original  and  on  the 
cross  claim ;  but  it  shall  not  effect  the  lien,  upon  the  amount 
decreed,  of  any  pleader  in  respect  of  the  costs  payable  to  him 
under  the  decree*. 

lUtistrcUiofU, 

4 

(a)  A  bequeaths  rs.  2,000  to  B,  and  appoints  C  his  executor 
and  residuary  legatee.  B  dies  and  Z>  takes  out  administration 
to  B*9  effects.  C  pays  rs.  1,000  as  surety  for  2>.  Then  B  sues 
C  for  the  legacy.  C  cannot  set-off  the  debt  of  rs.  1,000  against 
the  legacy,  for  neither  C  nor  Z>  fills  the  same  character  with 
respect  to  the  legacy  as  they  fill  with  respect  to  the  payment  of 
the  rs.  1,000. 


^  2  All.  352  (not  compensation  for 
waste  by  usufiructuary  mortgagee) : 
and  see  9  Bom.  403. 

'  For  cases  in  which  a  sum  was 
held  not  to  be  'legally  recoverable/ 
see  2  SulE.'r!iv.  "R.  297  (rent  barred 
by  time)  :  6  Snth.  Bef.  26  (money 
spent  without  authority  in  repairs) : 
15  Suth.  Civ.  B.  252  (demand  already 
dismissed) :  16  ibid.  308  (demand 
based  on  unenforceable  decree).  Jtaw- 
ley  y.  Rawley^  1  Q.  B.  D.  460  (debt 
arising  on  unratified  promise  of  an 
infant). 

^  5  All.  301,  where  Straight  J.  re- 
marks that  at  present  the  law  of 
procedure  in  India  does  not  sanction 
set-off  or  counter-claim  as  contem- 
plated by  art.  3,  Order  xix  of  the 
Judicature  Act,  1875. 

*  3  N.  W.  P.  114.     In  I  Suth.  Civ. 


B.  297,  the  Court  seemed  to  think 
that  a  claim  enforccAble  in  a  Col-;. 
lector*B  court  could  not  be  set-off  in  i^^ 
civil  court. 

'  '  It  has  been  held  that  this  sectio£^ 
regulates  procedure  and  does  not  take 
away  any  right  of  set-off  which  parCi^' 
would  have  had  independently  of  its 
provisions,  7  AH.  284 :  4  Bom.  407  : 
II  Cal.  560.  It  was  never,  said  Garth 
C.J.,  intended  to  enact  any  new  law 
as  to  what  is,  and  what  is  not,  the. 
subject  of  set-off,  9  Cal.  918.  With 
deference,  it  was  intended  by  sec.  1 1 2 
to  state  when,  and  when  only,  set-off 
should  be  allowed.  The  decision  in 
2  Mad.  H.  C.  296,  relied  on  in  1 1  Cal. , 
560  and  4  Bom.  407,  was  on  sees.  121, 
195  of  the  Code  of  1 859.  As  to  the  de- 
cree where  a  set-off  has  been  allowed, 
see  sec.  216  infra. 
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(6)  A  dies  intestate  and  in  debt  to  B.  C  takes  out  adminis- 
tration to  ii's  effects,  and  B  buys  part  of  the  effects  from  C.  Iii  a 
suit  for  the  purchase-money  by  C  against  B,  the  latter  cannot 
set-off  the  debt  against  the  price,  for  C  fills  two  different  characters, 
one  as  the  vendor  to  B^  in  which  he  sues  B,  and  the  other  as 
representative  to  A\ 

(c)  A  sues  ^  on  a  bill  of  exchange.  B  alleges  that  A  has 
wrongfully  neglected  to  insure  ^'s  goods  and  is  liable  to  him  in 
compensation  which  he  claims  to  set-off.  The  amount  not  being 
ascertained  cannot  be  set-off'. 

{d)  A  sues  ^  on  a  bill  of  exchange  for  rs.  500.  B  holds  a 
judgment  against  A  for  rs.  1,000.  The  two  claims  being  both 
definite,  pecuniary  demands  may  be  set-off. 

{e)  A  sues  B  for  compensation  on  account  of  a  trespass.  B 
holds  a  promissory  note  for  rs.  1,000  from  A  and  claims  to  set-off 
that  amount  against  any  sum  that  A  may  recover  in  the  suit.  B 
may  do  so,  for  as  soon  as  A  recovers,  both  sums  are  definite 
pecuniary  demands. 

(f)  A  and  B  sue  C  for  rs.  1,000.  C  cannot  set-off  a  debt  due 
to  him  by  A  alone. 

(^)  A  sues  B  and  C  for  rs.  1,000.  B  cannot  set-off  a  debt  due 
to  him  alone  by  -4  '. 

{h)  A  owes  the  partnership-firm  of  ^  and  (7rs.  1,000.  B  dies 
leaving  C  surviving.  A  sues  C  for  a  debt  of  rs.  1,500  due  in  his 
separate  character.     C  may  set-off  the  debt  of  rs.  1,000. 

112.  Except  as  provided  in  the  last  preceding  section,  no  No  written 
written  statement  shall  be  received  after  the  first  hearing  of  receivS? 
the  suit :  »ft«r  fiprt 

Provided  that  ihe  Court  may  at  anytime  require  a  written  J^ 
statement^  or  additional  written  statement^  from  any  of  the 
parties  *^  and  fix  a  time  for  presenting  the  same : 

^  So  a  debt  due  as  manager  of  a  So  a  shareholder  cannot  set-off  a  debt 

Mufjummadan's  estate  cannot  be  set-  due  to  him  from  the  company  against 

off  against  a  personal  liability,  5  All.  calls  by  the  liquidator  in  a  winding-up 

(see  lie  WMtehouse,  9  Ch.  D.  595), 

a  Mad.  H.  C.  296.    As  to  setting-  and  directors  cannot  set-off  any  money 

off  a  dum  for  unliquidated  damages  due  from  the  company  to  them  against 

capable  of  being  immediately  asoer-  the  atnounts  which  they  are  ordered 

tained  and  which  was  connected  with  td  Tiplam  ( J^i<ui  u/^V  m9e,  31  Ch.  D. 

the  same  transaction,  and  arose  out  ^t^f).- 

of  one  and  the  same  contract,  as  that  *  This  enables  the  Court  to  call  for 

in  respect  of  which  the  plaintiff's  suit  a  wrif^n~sCalement  io  supply  omis- 

was  brought,  see  4  Bom.  407,  follow-  sions  in  the  plaint,  not  to  add  to  or 

ing  a  Mad.  H.  C.  296,  and  4  ibid.  vary  the  plidntiifs  claim,  11  Suth. 

lao.  Ciy.  B.  71.    As  to  appealing  when 

~  '^  Joint  and  separate  debts  cannot  the  Court  has  called  for  a  statement 

be  sei-olT  s^fshist  each  other,  9  Bom.  without  any  sufficient  cause,  see  a  a 

464,  TJtthig  Story,  Eq.  Jwt.  §  1437  a.  Suth.  377. 

VOL.  II.  L  1 
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Failure  to 

preaent 

written 


Provided  also  that  a  written  statement^  or  an  additional 
written  statement,  may^  with  the  permission  of  the  Court, 
be  received  at  any  time  for  the  purpose  of  answering  written 
statements  so  required  and  presented. 

113.  If  any  party  from  whom  a  written  statement  is  so 

required  fails  to  present  thf  same  within  the  time  fixed  by 

statement   the  Court^  the  Court  may  pass  a  decree  against  him^  or  make 

by  Court.    ^^^"^  order  in  relation  to  the  suit  as  it  thinks  fit. 

Frame  of        114.  Written  statements  shall  be  as  brief  as  the  nature 

Btatements.  ^^  ^^^  ^^^'^  admits^  and  shall  not  be  argumentative,  but  sludl 

be  confined  as  much  as  possible  to  a  simple  narrative  of  the 

facts  which  the  party  by  whom  or  on  whose  behalf  the  written 

statement  is  made  believes  to  be  material  to  the  case^  and 

which  he  either  admits  or  believes  he  will  be  able  to  prove  \ 

Every  such  statement  shall  be  divided  into  paragraphs, 
numbered  consecutively^  and  each  paragraph  containing  as 
nearly  as  may  be  a  separate  allegation. 

115.  Written  statements  shall  be  signed  and  verified  in 
the  manner  hereinbefore^  provided  for  signing  and  verifying 
iigned  and  plaints*,  and  no  written  statement  shall  be  received  unless  it 

verified.       i  .         j        ■•         •/»   j 

be  so  signed  and  verihed. 

Power  as  to  116.  If  it  appears  to  the  Court  that  any  written  statement, 
^^^DToUx  w^®^^®^  called  for  by  the  Court  or  spontaneously  tendered,  is 
argumentative  or  prolix,  or  contains  matter  irrelevant*  to 
the  suit  ^,  the  Court  may  amend  it  then  and  there,  or  may, 
by  an  order  to  be  endorsed  thereon,  reject  the  same,  or  return 
it  to  the  party  by  whom  it  was  made  for  amendment  within 
a  time  to  be  fixed  by  the  Court,  imposing  such  terms  as  to 
costs  or  otherwise  as  the  Court  thinks  fit. 


Written 
statements 
to  be 


or  irrele- 
vant writ 
ten  state- 
ments. 


'  3  Ben.  Appx.  12:5  Suth.  Civ.  R. 
56,  58  :  8  ibid.  296. 

^  Sec.  51. 

'  Consequently,  a  person  filing  a 
written  statement  in  a  suit  is  bound 
by  l&w  to  state  the  truth ;  and  if  he 
makes  a  statement  which  is  false  to 
his  knowledge  or  belief,  or  which  he 
does  not  believe  to  be  true,  he  is 
guilty  of  giving  false  evidence  within 
the  meaning  of  sec.  191  of  the  Penal 
Code,  6  All,  6a8. 


^  As  to  the  'irrelevancy*  here  re> 
feired  to,  the  question  is,  not  whether 
the  written  statement  diacloBes  a 
good  defence,  but  whether  the  facts 
stated  therein  are  such  as  the  de- 
fendant believed  to  be  material  to  his 
case,  10  Bom.  H.  C.  438. 

'  As  to  applications  in  Presidency 
High  Courts  to  take  statements  oiFthe 
file  on  the  grounds  here  mentioned, 
see  3  Ben.  Appx.  la  :  10  Bom.  H.  C. 
425. 
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When  any  amendment  is  made  under  this  section,  the  Judge  Attestation 
shall  attest  it  by  his  signature.  me^^^' 

When  a  statement  has  been  rejected  under  this  section,  Effect  of 
the  party  making  it  shall  not  present  another  written  state-  *«J®<'*i<>'»- 
ment,  unless  it  be  expressly  called  for  or  allowed  by  the  Court. 


\ 


CHAPTER  IX. 

OF  THE  EXAMINATION  OF  THE  PARTIES  BY  THE  COURT. 

117.  At  the  first  hearing  of  the  suit,  the   Court   shall  Ascertain- 
ascertain  from  the  defendant  or  his  pleader  whether  he  admits  ^f*** 

*       ,  .  whether 

or  denies  the  allegations  of  fact  made  in  the  plaint^  and  shall  aUegatiomi 
ascertain  from  each  party  or  his  pleader  whether  he  admits  ^^^itten 
or  denies  such  allegfations  of  fact  as  are  made  in  the  written  statements 
statement  (if  any)  of  the  opposite  party,  and  as  are  not  expressly  ^^  denied. 
or  by  necessary  implication  admitted  or  denied  by  the  party 
against  whom  they  are  made.     The  Court  shall  record  such 
admissions  and  denials. 

118.  At  the  first  hearing  of  the  suit,  or  at  any  subsequent  Oral  ex- 
hearing,  any  party  appearing  in  person  or  present  in  Court,  o™i^y°  ^ 
or  any  person  able  to  answer  any  material  questions  relating  companion 
to  the  suit  by  whom  such  party  or  his  pleader  is  accompanied,  q,  tig 
may  be  examined  orally  ^  by  the  Court :  and  the  Court  may,  if  plodder. 

it  thinks  fit,  put  in  the  course  of  such  examination  questions 
suggested  by  either  party  ^. 

119.  The  substance  of  the  examination  shall  be  reduced  Substance 
to  writing  by  the  Judg^,  and  shall  form  part  of  the  record.       ^ti*n*to  be 

120.  If  the  pleader  of  any  party  who  appears  by  a  pleader  ^"**®°- 
refuses  or  is  imable  to  answer  any  material  question  relating  inability 
to  the  suit  which  the  Court  is  of  opinion^  that  the  party  whom  ^^  pleader 

,       ,  ^       *f  ^Q  answer. 

he  represents  ought  to  answer,  and  is  likely  to  be  able  to 
answer  if  interrogated  in  person,  the  Court  may  postpone 

^  Such  party  or  person  is  a  '  wit-  '  The   Court   should    record    the 

ness^Aet X  tff  T873,  s.  5)1  and  must  question  asked,  and  the  grounds  of 

therefore  be  sworn  or  sffimtd.  such  opinion,  1 7  Snth.  Civ.  K.  50S,  and 

'■JbuT;  ih^  parties  cannot  question  see  a  Bom.  H.  G.  340. 
each  other." 

L  1  2 
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Time  for  126.  InteiTOgfttories  shall  be  answered  by  affidavit^  to  be 
affidavit  ^^^  ^  oourt  within  ten  days  from  the  service  thereof  or 
in  answer,  within  such  further  time  as  the  Judge  may  allow  ^. 

Procedure       127.  If  &ny  person  interrogated  omits  or  refuses  to  answer^ 

"^        or  answers  insufficiently*,  any  interrogatory,  the  party  inteno- 

^toto      gating  may  apply  ^  to  the  Court  for  an  order  requiring  him  to 

^<mtly."    answer  or  to  answer  further,  as  the  case  may  be.     And  an 

order  may  be  made  requiring  him  to  answer  or  to  answer 

further  either  by  affidavit  or  by  rivd  voce  examination  as  the 

Judge  may  direct :  provided  that  the  Judge  shall  not  require 

an  answer  to  any  interrogatory  which  in  his  opinion  need  not 

have  been  answered  under  section  125. 

Power  to  128.  Either  party  may,  by  a  notice  through  the  Court, 
^^JJ^J^^j^  within  a  reasonable  time  not  less  than  ten  days  before  the 
of  genuine-  hearing,  require  the  other  party  to  admit  (saving  all  just 
documents,  exceptions  to  the  admissibility  of  such  document  in  evidence) 
the  genuineness  of  any  document  material  to  the  suit  ^. 

The  admission  shall  also  be  made  in  writing  signed  by  the 
other  party  or  his  pleader  and  filed  in  court. 

If  such  notice  be  not  given,  no  costs  of  proving  such 
document  shall  be  allowed,  unless  the  Judge  otherwise  orders. 
If  such  notice  is  not  complied  with  within  four  days  after 
its  being  served,  and  the  Judge  thinks  it  reasonable  that  the 
admission  should  have  been  made,  the  party  refusing  shall 
bear  the  expense  of  proving  such  document,  whatever  may  be 
the  result  of  the  suit. 

Power  to         129,  The  Court  may,  at  any  time  during  the  pendency 
covery^of    ^^^^ein  of  any  suit,  order  any  party*  to  the  suit  to  declare  by 

,    *  Answers    to  interrogatories    are  the  interrogatories  or  parts  of  inter- 

simply  affidavits  obtained  in  the  way  rogatories  to  which  a  further  answer 

which   the  Code  provides,   and  the  is  required,  Ansfey  v.  N.  &  S,  Wool- 

party  wishing  to  use  them  at  the  wich  Subvay  Co.  1 1  Ch.  D.  439. 
hearing  must   put   them   in  as  his  *  Compare     Order    van.    t.     2. 

evidence,  4  Cal.  836,  per  Wilson  J.  The  Code  does  not  (as  it  ought)  em- 

'  As  to  answers  containing  irrele-  power  any  party  to  require  another 

Tant  and  improper  matter,  see  Peyton  party  to  admit  any  specific  fact. 
V.  Harting,  L.  R.,  9  C.  P.  9 :    as  to  *  That  an  order  under  this  section 

embarrassing  answers,  Lyellv,  Ken-  cannot  be    made    ^ffl^^nfft  thr   aast 

nedpf  27  Ch.  D.  i :    as  to  extremely  friend  of  an  infant  or  lunatic^  ^e 

prolix  answers,  Lyell  v.  Kennedy y  33  Dyke  v.  Stephens,    30  Ch.   D.  1 89, 

W.  K.  44.  dissenting  from  Higgin«on  v.  Ball, 

'  The    application    should  specify  10  Ch.  D.  335. 


document. 
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affidavit  all  the  documents  which  are  or  have  been  in  his 
possession  or  power  relating  to  any  matter  in  question  in  the 
suit  ^y  and  any  party  to  the  suit  may^  at  any  time  before  the 
first  hearings  ^PP^J  ^  ^^^  Court  for  a  like  order. 

Every  affidavit   made  under  this  section   shall    specify  ^  Affidavit 
which,   if    any,  of    the   documents  therein  mentioned  thej^g^*^*' 
declarant  objects  to  produce,  together  with  the  grounds  of  order, 
such  objection. 

130.  The  Court  may,  at  any  time  during  the  pendency  Power  to 
therein  of  any  suit,  order  the  production  by  any  party*  thereto  ^^^on'^ 
of  such  of  the  documents  in  his  possession  *  or  power  relating  to  *  documents 
any  matter  in  question  in  such  suit  or  proceeding  as  the  Court  gui""^ 
thinks  right ;  and  the  Court  may  deal  with  such  documents 

when  produced  in  such  manner  as  appears  just  *. 

131.  Any  ^rty  to  a  suit  may  at  any  time  before  or  at  the  Notice  to 
hearing  thereof  give  notice  through  the  Court  to  any  other  f^i^pe^ion 
party  to  produce  any  specified  docimient  for  the  inspection  of  documents 

referred  to 


*■  e.g.  the  documents  of  title  of  a 
defendant  In  ejectment,  3  C.  P.  D. 
195. 

'  As  to  sufficiency  of  specification, 
see  Taylor  ▼.  Batten,  4  Q.  B.  D.  85. 

'not  by  his  pleader.  Suth.  1864, 
CivTEr  164 :  Cochin  v.  Creuldock,  2 
Ch.  D.  140. 

^  i.  e.  exclasive  possession. 

*  See  10  CaT.  808.  As  to  the  prac- 
tice when  a  party  producing  docu- 
ments wishes  to  have  certain  portions 
sealed  up,  see  4  Cal.  835. 

•  Order  xxxi.  r.  14.  The  Court 
has  no  discretion  as  to  refusing  to 
alTdw  ihe'  production,  provided  the 
doinmrentrarvnot  privileged,  2  Bom. 
45  3,  Iblluwiug  Btutros  t.  White,  L.  R., 
1  Q.  B.  D.  139.  What  documents  are 
privileged  depends  on  the  Evidence 
Actn^lllgLB.  Hi,  124,  126,  129),  and 
the  Engiisn  decisions  necessary  to 
supplement  that  measure.  Thus,  re- 
ports of  medical  men  procured  by  a 
solicitor  for  the  purposes  of  an  action 
(2  Ex.  D.  437) ;  the  survey  of  a  ship 
made  for  a  like  purpose  (3  P.  D.  162) ; 
reports  etc.  relating  to  impending  liti- 


in  plaint, 
gation  prepared  for  purpose  of  sub  etc. 
mission  to  solicitor  (3  Q.  B.  D.  315)  ; 
communications  between  solicitor  and 
client  (4  Q.  B.  D.  85);  communications 
by  a  third  party  to  a  solicitor  with 
reference  to  actual  or  pending  litiga* 
tion  (17  Ch.  D.  681,  682) ;  and,  pro- 
bably, documents  tending  to  criminate 
the  party  discovering  them  (5  Ex.  D. 
23, 108). 

Neither  the  Code  nor  the  English 
Order  provides  for  the  case  where 
relevant  documents  are  in  the  joint 
poBsession  of  the  party  disclosing 
them  and  some  person  not  a  party  to 
the  suit.  Such  documents  cannot  be 
ordered  to  be  produced  (10  Q.  B.  D. 
465)  unless  no  interest  can  be  affect- 
ed by  their  production  other  than  the 
interest  of  the  parties  to  the  suit, 
15  Q.  B.  D.  473,  where  the  defendant 
was  liquidator  of  a  company  which 
had  been  wound  up,  and  had,  as  such, 
the  povsession  and  control  of  the  docu- 
ments in  question. 

One  partner  of  a  firm  represents 
the  other  partners  for  the  purposes  of 
production  of  documents,  i  Bom.  496. 
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the  party  giving  such  notice  or  of  his  pleader  ^,  and  to  permit 

such  party  or  pleader  to  take  copies  iihereof. 
Come-  No  party  failing  to  comply  with  such  notice  shall  after* 

non^m^  wards  be  at  liberty  to  put  any  such  document  in  evidence 
pliuuM  on  his  behalf  in  such  suit^  unless  he  satisfies  the  Court  that 
notice."^     such  document  relates  only  to  his  own  title,  or  that  he  had  some 

other  and  sufficient  cause  ^  for  not  complying  with  such  notice. 

Party  re-  132.  The  party  to  whom  such  notice  is  given  shall^  within 
Bach  notice  *®^  ^y*  from  the  receipt  thereof^  deliver  through  the  Court 
to  deliver  to  the  party  giving  the  same  a  notice  stating  a  time  within 
when  and  three  days  from  such  delivery  at  which  the  documents,  or  such 
where  in-  ^f  them  as  he  does  not  object  to  produce,  may  be  inspected  at 
mav  be      his  pleader's  office  or  some  other  convenient  place',  and  stating 

which,  if  any,  of  the  documents  he  objects  to  produce,  and  on 

what  grounds. 

Applica-  133.  If  any  party  served  with  notice  under  section  131 
o^r^f  in-  ^^^^  ^  S^^^  notice  under  section  132  of  the  time  for  inspec- 
spection.     tion,  or  objects  to  give  inspection  ^,  or  names  an  inconvenient 

place  for  inspection,  the  party  desiring  it  may  apply  to  the 

Court  for  an  order  of  inspection  *. 

Applica-  134.  Except  in  the  case  of  documents  referred  to  in  the 
founded  on  plaint,  written  statement  or  affidavit  of  the  party  against 
affidavit,  whom  the  application  is  made,  or  disclosed  in  his  affidavit  of 
documents,  such  application  shall  be  founded  upon  an  affidavit 
showing  (a)  of  what  documents  inspection  is  sought,  (b)  that 
the  party  applying  is  entitled  to  inspect  them,  and  (c)  that 
they  are  in  the  possession  or  power  of  the  party  against  whom 
the  application  is  made. 

Power  to  135.  If  the  party  from  whom  discovery  of  any  kind  or 
orliuestion  inspection  is  sought  objects  to  the  same  or  any  part  thereof, 

^  This  inclades  an  advocate,  a  vakil,  of  Colchester ,  24  Ch.  Div.  376. 

an  attorney  of  a  High  Court,  and  a  ^  As    in    the    case    of   privileged 

recognised  agent,  supra,  pp.  466,  488 ;  letters,  1 1  Gal.  655. 

but  not  a  co-defendant  {hartley  v.  *  Such  order  will  not  be  made  un- 

Bartleify    i    Drew.  233)   nor  a  non-  lees  the  applicant  has  taken  the  steps 

professional  relative  {Summerjield  v.  mentioned  in   sec.   131,  10  Cal.  56. 

PrUchard,  17  Beav.  9).  The  Code  should  have  expressly  em- 

*  Webgter  v.  WTiewall,  15  Ch.  D.  powered  the  Court  to  grant  an  order 
lao:  Quitter  Y.  Heatly,  23  Ch.  D.  42.  for  inspection  in  such  place  and  in 

*  5  Bom.  467  :  Prettney  v.  Corpn.  such  manner  as  it  may  think  fit. 
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and  if  the  Court  is  satisfied  that  the  right  to  such  discovery 
or  inspection  depends  on  the  determination  of  any  issue  or 
question  in  dispute  in  the  suit  ^,  or  that  for  any  other  reason 
it  is  desirable  that  an/  such  issue  or  question  should  be  deter- 
mined before  deciding  upon  the  right  to  the  discovery  or 
inspection^  the  Court  may  order  that  the  issue  or  question  be 
determined  first  and  reserve  the  question  as  to  the  discovery  or 
inspection  *. 

136.  If  any  party  fails  to  comply  with  any  order  under 
this  chapter^,  to  answer  interrogatories  or  for  discovery, 
production  or  inspection,  which  has  been  duly  served,  he  shall, 
if  a  plaintiff,  be  liable  to  have  his  suit  dismissed  for  want  of 
prosecution,  and  if  a  defendant,  to  have  his  defence,  if  any, 
struck  out  ^,  and  to  be  placed  in  the  same  position  as  if  he  had 
not  appeared  and  answered ; 

and  the  party  interrogating  or  seeking  discovery,  production 
or  inspection  may  apply  to  the  Court  for  an  order  to  that 
effect,  and  the  Court  may  make  such  order  accordingly  *. 

Any  party  failing  to  comply  with  any  order  under  this 
chapter,  to  answer  interrogatories  or  for  discovery,  production 
or  inspection,  which  has  been  served  personally  upon  him, 
shall  also  be  deemed  g^ty  of  an  offence  under  section  188  of 
the  Indian  Penal  Code  ®. 


on  which 
right  to 
diBcoyeiy 
depends  to 
be  fint  de- 
termined. 


Conse- 
quences of 
failure  to 
answer  or 
give  in- 
spection. 


j^ 


^  e.g.  the  existence  of  a  partner- 

,       ship  or  agency. 

\\'*  Order  zxxi.  r.  20.  It  empowers 
the  Court  to  raise  and  determine, 
before  the  hearing  of  the  cause,  an 
issue  for  the  exclusive  purpose  of  de- 
ciding  the  i^ht^  to  macovery  of  evi- 
cTenoe'whicIi  is  to  be  used  at  the  trial, 
^"Bom.  syJ^^T^or  English  decisions 
on  the  corresponding  rule  see  Wood 
V.  The  Anglo-Italian  Bank,  Ld.,  34 
L.  T.,  N.  S.  355 :  Be  heights  Eetate, 
6  Ch.  Div.  256. 

r         ^  Thus   when    interrogatories    are 

/  delivered  with  the  leave  of  the  Court 
under  sec.  121,  the  Court  virtually 
orders  them  to  be  answered  within  ten 
days  from  thedate  of  service  (sec  1 26). 
If  the  party  interrogated  disobeys,  the 
Court  may  make  an  order  under  sec. 
136;  loCal.  506. 


^  7  All.  159 :  9  Cal.  923,  where  the 
Judge  making  the  order  said  that  the 
party  against  whom  it  was  made 
might  come  in  and  seek  to  set  it 
aside.  The  powers  given  by  this  sec 
tion  will  not  be  exercised  save  in  ex- 
treme cases,  5  Cal.  708,  710  (where 
*  36  •  is  misprinted  for  *  136 '). 

*  ?l!1ieOuuil\l  power  is  discretion 
and  (e.g.)  a  suit  will  not  be  dismissed 
under  this  section  where  the  plaintiff 
fails  to  answer  interrogatories  be- 
cause he  has  become  incapable  of 
transacting^  tiusiuuss,  Cardwell  v. 
"jRwuWiwiMf,  54  L.  J.,  Ch.  957. 

*  As  regards  the  chartered  High 
Courts  (where  a  party  disobeying  such 
an  order  is  liable  to  be  committed  fow 
contempt),  this  remedy  may  be  re- 
garded as  cumulative,  7  Bom.  i. 
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Court  may  137*  The  Court  may  of  ite  own  accord^  and  may  in  its 
■end  for  discretion  upon  the  application  of  any  of  the  parties  to  a 
from  iu  suit^  send  for^  either  from  its  own  records  or  from  any  other 
c^sTr  Court',  the  record*  of  any  other  suit  or  proceeding,  and  inspect 
from  other  the  same  '. 

Every  application  made  under  this  section  shall  (unless  the 
Court  otherwise  directs)  be  supported  by  an  affidavit  of  the 
applicant  or  his  pleader,  showing  how  the  record  is  material  to 
the  suit  in  which  the  application  is  made^,  and  that  the 
applicant  cannot  without  unreasonable  delay  or  expense  obtain 
a  duly  authenticated  copy  of  the  record  or  of  such  portion 
thereof  as  the  applicant  requires,  or  that  the  production  of  the 
original  is  necessary  for  the  purposes  of  justice. 

Nothing  contained  in  this  section  shall  be  deemed  to  enable 
the  Court  to  use  in  evidence  any  document  which  under  the 
Indian  Evidence  Act,  1872,  would  be  inadmissible  in  the 
suit. 

Documen-  138.  The  parties  or  their  pleaders  shall  bring  with  them 
demje  to  be  ^^^  h&Ye  in  readiness  at  the  first  hearing  of  the  suit,  to  be 
in  readi-  produced  when  called  for*  by  the  Court,  all  the  documentary 
first  hear-  evidence  of  every  description  m  their  possession  or  power,  on 
ii^-  which  they  intend  to  rely,  and  which  has  not  already  been 

filed  in  Court,  and  all  documents  which  the  Court  at  any  time 
before  such  hearing  has  ordered  to  be  produced. 

Effect  of  139.  No  documentary  evidence  in  the  possession  or  power 
ductfon'of  ^^  ^^y  pa^y  which  should  have  been,  but  has  not  been, 
docmnenta.  produced  in  accordance  with  the  requirements  of  section  138, 
shall  be  received  at  any  subsequent  stage  of  the  proceedings 
unless  good  cause  be  shown  to  the  satisfaction  of  the  Court 
for  the  non-production  thereof  •.  And  the  Judge  receiving  any 
such  evidence  shall  record  his  reasons  for  so  doing. 

Docnments  140.  The  Court  shall  receive  the  documents  respectively 
ceived  by    produced  by  the  parties  at  the  first  hearing,  provided  that  the 

Court.  , 

*  i.  e.  Court  ejmdem  generitf  and  •  7  Cal.  565. 

not  e.g.  the  court  of  wards,  see  15  *  i  Ind.Jur.,N.  S.285,  perPhearJ. 

Suth,  Civ.  R.  150.  »  They  need  not  JUe  their  dsusur^ 

^  or  such  part  thereof  as  is  specified  mentary  evidence  unless  it  is  jcadled 

in  the  application,  Suth.  1864, Civ.  B.  for,  i  Ben.  A.  C.  J.  1 20. 

272,  col.  2.  '9  Suth.  Civ.  R.  294, 
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documents  produced  by  each  party  be  accompanied  by  an 
accurate  list  thereof  prepared  in  such  form  as  the  High  Court 
may  from  time  to  time  directs 

The  Court  may  at  any  stage  of  the  suit  reject  ^  any  document  Irrelevant  * 
which  it  considers  irrelevant  or  otherwise  inadmissible^  .record-  ^jg^jg 
ing^  the  grounds  of  such  rejection.  documeuta. 

141.  No  document  shall  be  placed  on  the  record  unless  it  No  docn- 
has  been  proved  or  admitted  in  accordance  with  the  law  of  ^^^JJI^,^ 
evidence  for  the  time  being  in  force.     Every  document  so  on  record 
proved  or  admitted  shall  be  endorsed  with  the  number  andp^Q^^ 
title  of  the  suit,  the  name  of  the  person  producing  it^  and 

the  date  on  which  it  was  produced.     The  Judge  shall  then  Proved 
endorse  with  his  own  hand  a  statement  that  it  was  proved  m^^'^'*^* 
against  or  admitted  by  (as  the  case  may  be)  the  person  *nd  filed, 
against  whom  it  is  used.     The  document  shall  then  be  filed 
as  part  of  the  record : 

Provided  that,  if  the  document  be  an  entry  in  a  shop-book  Entries  in 
or  other  book,  the  party  on  whose  behalf  such  book  is  produced  *  ^^'"^  ^• 
may  furnish  a  copy  of  the  entry,  which  may  be  endorsed  as 
aforesaid,  and  sball  be  filed  as  part  of  the  record,  and  the 
Court  shall  mark  the  entry*,  and  shall  then  return  the  book  to 
the  person  producing  it. 

All  docimients  produced  at  the  first  hearing  and  not  so 
proved  or  admitted  shall  be  returned  to  the  parties  respectively 
producing  them. 

142.  When  a  document  so  proved  or  admitted  is  relied  on  Rejected 
as  evidence  by  either  party,  but  the  Court  considers  it  in-  ^wrked"^ 
admissible,  it  shall  be  further  endorsed  with  the  addition  of 

the  word  '  rejected,'  and  the  endorsement  shall  be  signed  by 
the  Judge. 

The  document  shall  then  be  returned  to  the  party  who  and  re- 

j        3  -A.  turned. 

produced  it. 

*  The    Panjiib    Chief    Court    has  «  Marehall,  127,135:  11  Suth. Civ. 

prescribed  such  form,  Judicial  Cir-  K.  350. 

culars.  No.  zviii.  p.  42.    And  see  the  ^  The  official  copies  of  the  Code  have 

Circular  of  the  Judicial  Commissioner  here '  recording  to  the  grounds/ etc. — 

of  the  Central  Provinces,  No.  xiv.  of  an  obvious  misprint  or  clerical  error. 

i%^i.  ^GetXwi  British  Bwrma  Gazette,  ^  for  the  purpose  of  identification. 

Nov.  1887,  Part  III,  p.  149.  Compare  sec.*  62,  par.  2. 
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148.  Notwithstanding  anything  contained  in  sections  62, 
141  and  142^  the  Court  may,  if  it  sees  sufficient  cause,  direct 
any  document  or  book  produced  before  it  in  any  suit  to  be 
impounded  and  kept  in  the  custody  of  an  officer  of  the  Court, 
for  such  period  and  subject  to  such  conditions  as  the  Court 
thinks  fit. 

144*  In  suits  in  which  an  appeal  is  not  allowed^  when  the 
suit  has  been  disposed  of,  and  in  suits  in  which  an  appeal  is 
allowed,  when  the  time  for  preferring  an  appeal  from  the 
decree  has  elapsed,  or,  if  an  appeal  has  been  preferred,  then 
after  the  appeal  has  been  disposed  of,  any  person,  whether  a 
party  to  the  suit  or  not,  desirous  of  receiving  back  any  docu- 
ment produced  by  him  in  the  suit,  and  placed  on  the  record, 
shall,  unless  the  document  is  impounded  under  section  143,  be 
entitled  to  receive  back  the  same : 

Provided  that  a  document  may  be  returned  at  any  time 
before  either  of  such  events,  if  the  person  applying  for  such 
return  delivers  to  the  proper  officer  a  certified  copy  of  such 
document  to  be  substituted  for  the  original : 

Provided  also  that  no  document  shall  be  returned  which,  by 
force  of  the  decree,  has  become  void  or  useless. 

On  the  return  of  a  document  which  has  been  admitted  in 
evidence,  a  receipt  shall  be  given  by  the  party  receiving  it,  in 
a  receipt-book  to  be  kept  for  the  purpose. 

145.  The  provisions  herein  contained  as  to  documents  shall, 
so  far  as  may  be,  apply  to  all  other  material  objects  producible 
as  evidence. 

CHAPTER  XI. 

OF   THE   SETTLEMENT   OF   ISSUES. 

146.  Issues  arise  when  a  material  proposition  of  fact  or  law 
is  affirmed  by  the  one  party  and  denied  by  the  other. 

Material  propositions  are  those  propositions  of  law  or  fact 
which  a  plaintiff  must  allege  in  order  to  show  a  right  to 
sue. 

Each  material  proposition  affirmed  by  one  party  and  denied 
by  the  other  must  form  the  subject  of  a  distinct  issue. 
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Issues  are  of  two  kinds :  (a)  issaes  of  fact^  {b)  issues  of 
law. 

At  the  first  hearing  of  the  suit^  the  Court  shall^  after 
reading  the  plaint  and  the  written  statements^  if  any^  and 
after  such  examination  of  the  parties  as  may  appear  necessary^ 
ascertain  upon  what  material  propositions  of  fact  or  of  law  the 
parties  are  at  variance  ^^  and  shall  thereupon  proceed  to  frame 
and  record  the  issues  on  which  the  right  decision  of  the  case 
appears  to  the  Court  to  depend  ^. 

When  issues  hoth  of  law  and  of  fact  arise  in  the  same  suit^ 
and  the  Court  is  of  opinion  that  the  case  may  be  disposed  of 
on  the  issues  of  law  only^  it  shall  try  those  issues  firsts  and 
for  that  purpose  may^  if  it  thinks  fit^  postpone  the  settlenjient 
of  the  issues  of  fact  until  after  the  issues  of  law  have  been 
determined. 

Nothing  in  this  section  requires  the  Court  to  frame  and 
record  issues  when  the  defendant  at  the  first  hearing  of  the 
suit  makes  no  defence  ^. 

147.  The  Court  may  frame  the  issues  from  all  or  any  of  Allega- 
the  following  materials : —  wM6h.  ^™ 

(a)  allegations  made  on  oath  by  the  parties^  or  by  ^-^yiff^ft!!^^ 
persons  present  on  their  behalf^  or  made  by  the  pleaders  of 
such  parties  or  persons* ; 

{6)  allegations  made  in  the  plaint  or  in  the  written  state- 


*  One  party  has  no  power  to  sum- 
mon another  \o  give  evidence  on  the 
settlement  of  issues,  i  Hyde,  147. 

Tt  may  he  laid  down  as  a  general 
rule  that  only  such  averments  should 
be  made  the  subject  of  issues  as  are 
essential  to  support  the  cause  of  action 
and  are  denied  by  the  defendant,  or 
as  are  essential  to  support  a  plea  and 
are  denied  by  the  plaintiff.  Mere 
pieces  of  evidence  which  ore  to  be 
adduced  to  enable  the  Court  to  infer 
the  truth  of  a  material  averment 
ought  not  to  be  made  the  subject  of 
separate  issues,  3  N  W.  P.  307,  per 
Turner  J.  There  is  nothing  in  the 
Code  which  makes  the  omission  by 

e  Judge  to  settle  issues  fatal  to  the 


trial  of  the  suit,  13  Moo.  I.  A.  573 
(on  Act  VIII  of  1859)  •  II  Moo.  I. 
A.  25 ;  but  such  an  omission  would 
be  a  grave  irregularity.  A  direction  to 
ascertain  an  amount  properly  payable 
may  be  equivalent  to  an  issue,  12 
Moo.  I.  A.  502,  503. 

'  And  there  is  nothing  in  the  Code 
which  requires  the  Court  to  allow  an 
issue  to  ba  niaed  on  a  point  of  law 
which  the  Court  considers  to  be  per- 
fectly clear. 

The  Code  nowhere  empowers  the 
Judge  to  try  issues  of  fact  with  the 
aid  of  a  jury,  2  N.  W.  P.  97. 

*  The  Court  is  not  bound  by  the 
language  of' the  plaint  and  written 
statement,  11  Cal.  410. 


526 


THE   CODE   OP   CIVIL   PROCEDURE. 


Court  may 
examine 
witnesses 
or  docu- 
ments be- 
fore  fram- 
ing issues. 


mente  (if  any)  tendered  in  the  suit,  or  in  answer  to  interro- 
gatories delivered  in  the  suit ; 

(c)  the  contents  of  documents  produced  by  either  party  ^ 

148.  If  the  Court  be  of  opinion  that  the  issues  cannot  be 
correctly  framed  without  the  examination  of  some  person  not 
before  the  Courts  or  without  the  inspection  of  some  document 
not  produced  in  the  suit^  it  may  adjourn  the  framing  of  the 
issues  to  a  future  day^  to  be  fixed  by  the  Courts  and  may 
(subject  to  the  rules  contained  in  the  Indian  Evidence  Act) 
compel  the  attendance  of  any  person  or  the  production  of  any 
document  by  the  person  in  whose  hands  it  may  be^  by  summons 
or  other  process. 

149.  The  Court  may  at  any  time  before  passing  a  decree 
amend  the  issues^  or  frame  additional  issues  '  on  such  terms  as  it 
thinks  fit^  and  all  such  amendments  or  additional  issues  as 
may  be  necessary  for  determining  the  controversy  between  the 
parties  shall  be  so  made  or  framed^. 

The  Court  may  also,  at  any  time  before  passing  a  decree, 
strike  out  any  issues  that  appear  to  it  to  be  wrongly  framed 
or  introduced  *. 

Questions  150.  When  the  parties  to  a  suit  are  agreed  as  to  the 
law  may  by  question  of  fact  or  of  law  to  be  decided  between  them,  they 
bTI^^*  may  state  the  same  in  the  form  of  an  issue,  and  enter  into  an 
in  form  of  agreement  in  writing, 

"""*•  (a)  that  upon  the  finding  of  the  Court  in  the  aflirmative  or 

the  negative  of  such  issue,  a  sum  of  money  specified  in  the 
agreement,  or  to  be  ascertained  by  the  Court,  or  in  such 
manner  as  the  Court  may  direct,  shall  be  paid  by  one  of  the 


Power  to 
amend, 
add  and 
strike  out 
issues. 


*■  As  to  the  proper  issues  in  a  suit 
to  establish  an  easement,  when  limi- 
tation is  pleaded,  see  6  Cal.  8i3. 

'  5  Cal.  64,  where  Garth  CJ,  said 
that  the  power  of  amending  issues 
given  to  the  Indian  Courts  is  almost 
in  the  same  language  as  the  power  of 
amendment  given  to  judges  in  Eng- 
land by  sec.  222  of  the  C.  L.  P.  Act, 
1852,  and  that  a  judge  is  not  bound 
to  make  such  amendments  except  for 
the  purpose  of  more  effectually  putting 
in  issues  and  trying  the  real  question 


or  questions  in  controversy.  '  \ 

'  It  should  not  add  an  issue  or    * 
amend  the  plaint  so  as  to  raise  a 
wholly  different  questioiLtA  Ihftt  on 
which   the   parties   have  come  into    | 
court,   2  Ind.  Jur.,  N.  S.  118,  per  y 
Markby  J.  ^ — ■^' 

*  and  see  the  proviso  to  sec.  53. 
The  power  given  by  these  sections  is 
not  so  extensive  as  that  given  in 
England  by  the  Judicature  Act,  7 
Bom.  160. 

*  3  Suih.  Civ.  R.  147,  150. 
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parties  to  the  other  of  them^  or  that  one  of  them  be  declared 
entitled  to  some  right  or  subject  to  some  liability  specified  in 
the  agreement^ 

(b)  that  upon  such  finding  some  property  specified  in  the 
agreement  and  in  dispute  in  the  suit  shall  be  delivered  by  one 
of  the  parties  to  the  other  of  them^  or  as  that  other  may 
direct^  or 

(c)  that  upon  such  finding  one  or  more  of  the  parties  shall 
do  or  abstain  from  doing  some  particular  act^  specified  in  the 
agreement^  and  relating  to  the  matter  in  dispute. 

151.  If  the  Court  be  satisfied^  after  making  such  inquiry  Court,  if 
as  it  deems  proper,  ■  ^IJf^ 

(a)  that  the  agreement  was  duly  executed  by  the  parties,      ment  was 

(b)  that  they  have  a  substantial  interest  in  the  decision  of  go^d  f^ith, 
such  question  as  aforesaid,  and  ™*y  P''*'" 

•*•  ,  ,  ,  nounce 

(c)  that  the  same  is  fit  to  be  tried  and  decided,  judgment. 
it  may  proceed  to  record  and  try  the  issue,  and  state  its 

finding  or  opinion  thereon  in  the  same  manner  as  if  the  issue 
had  been  framed  by  the  Court ; 

and  may,  upon  the  finding  or  decision  on  such  issue,  pro- 
nounce  judgment  according  to  the  terms  of  the  agreement ; 

and  upon  the  judgment  so  given,  decree  shall  follow  and 
may  be  executed  in  the  same  way  as  if  the  judgment  had  been 
pronounced  in  a  contested  suit. 


CHAPTER  Xir. 

DISPOSAL   OF   THE   SUIT  AT  THE   FIRST   HEARING. 

152.  If  at  the  first  hearing  of  a  suit  it  appears  that  the  If  parties 
parties  are  not  at  issue  on  any  question  of  law  or  of  fact,  the  ^^  ^^^^^ 
Court  may  at  once  pronounce  judfiment*.  question  of 

•^  ^  •*   ^  law  or  fact. 

153.  Where  there  are  more  defendants  than  one,  and  any  if  one  of 
one  of  the  defendants  is  not  at  issue  with  the  plaintiff  on  any  J®^^* 
question  of  law  or  fact,  the  Court  may  at  once  pronounce  be  not  at 
judgment  for  or  against  such  defendant,  and  the  suit  shall  pij^ntiff. 
proceed  only  against  the  other  defendants. 

*  3  Ben.  A.  C.  J.  402. 
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If  pwiiM        154.  When  the  parties  are  at  issue  on  some  question  of  law 
qaMtionis'^  or  of  fact,  and  issues  have  been  framed  by  the  Court   as 
of  Uw  or     hereinbefore  provided,  if  the  Court  be  satisfied  that  no  further 
^ '  argument  or  evidence  than  the  parties  can  at  once  supply  is 

required  upon  such  of  the  issues  as  may  be  sufficient  for  the 
Court  may  decision  of  the  suit,  and  that  no  injustice  will  result  from 
determii^  proceeding  with  the  suit  forthwith,  the  Court  may  proceed  to 
pronoanoe  determine  such  issues, 
judgment.       ^^^^  j£  ^j^^  finding  thereon  is  sufficient  for  the  decision,  may 

pronounce  judgment  accordingly,  whether  the  summons  has 
been  issued  for  the  settlement  of  issues  only  or  for  the  final 
disposal  of  the  suit : 

Provided  that,  where  the  sunmions  has  been  issued  for  the 
settlement  of  issues  only,  the  parties  or  tiieir  pleaders  are 
present  and  none  of  them  object  ^  ■  '  .    ' 

If  the  finding  is  not  sufficient  for  the  decision,  the  Court 
shall  postpone  the  further  hearing  of  the  suit^  and  shall  fix  a 
day  for  the  production  of  such  further  evidence,  or  for  such 
further  argument,  as  the  case  requires. 

If  either  155.  If  the  summons  has  been  issued  for  the  final  disposal 
to  produce  ^^  ^^®  ®^^^^  ^^^  either  party  fails  without  sufficient  cause  to 
hii  evi-      produce  the  evidence  on  which  he  relies,  the  Court  may  at 

dence,  .    .  . 

Court  may  ^^^e  pronounce  judgment, 

^'Xm  °T  ^^  ^^^y^  ^  ^^  thinks  fit,  after  framing  and  recording  issues 
or  adjourn  under  section  146,  adjourn  the  suit  for  the  production  of  such 
*^***  evidence  as  may  be  necessary  to  its  decision  upon  such  issues. 


CHAPTER  XIII. 

OP  ADJOURNMENTS. 

Court  may  156.  The  Court  may,  if  sufficient  cause  be  shown  ^,  at  any 
Md^ad™^'  stage  of  the  suit  grant  time  to  the  parties  or  to  any  of  them, 
joum  hear-  and  may  from  time  to  time  adjourn  the  hearing  of  the 
^^'  suit. 

In  all  such  cases  the  Court  shall  fix  a  day  for  the  further 

*  I  N.  W.  P.  147.     Otherwise  a         *  See  7  Suth.  Civ.  R.  84 :  sBom.H. 
party  might  be  precluded  from  offer-      C,  0.  C.  J.  55. 
ing  evidence  in  proof  of  his  case. 
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hearing  of  the  snit^  and  may  make  such  order  as  it  thinks  Costs  of 
fit  with  respect  to  the  costs  occasioned  by  the  adjournment :     meutT^' 

Provided  that^  when  the  hearing  of  evidence  has  once  begun^ 
the  hearing  of  the  suit  shall  be  continued  from  day  to  day 
until  all  the  witnesses  in  attendance  have  been  examined^ 
unless  the  Court  finds  the  adjournment  of  the  hearing  to  be 
necessary  for  reasons  to  be  recorded  by  the  Judge  with  his 
own  hand. 

157*  If  >  on  any  day  to  which  the  hearing  of  the  suit  is  Prooednra 
adjourned^  the  parties  or  any  of  them  fail  to  appear^  the  Court  f^^^^^p. 
may  proceed  to  dispose  of  the  suit  in  one  of  the  modes  directed  pear  on 
in  that  behalf  by  Chapter  VII,  or  make  such  other  order  as  it     ^  *    * 
thinks  fit^. 

• 

158*  If  any  party  to  a  suit  to  whom  time  has  been  granted  Court  may 
fails  to  produce  his  evidence,  or  to  cause  the  attendance  of  his  notwith- 
witnesses,  or  to  perform  any  other  act  necessary  to  the  further  Btwiding 
progress  of  the  suit,  for  which  time  has  been  allowed,  the  party  fails 
Court  may,  notwithstanding  such  default,  proceed  to  decide  *^JP^°^ 
the  suit  forthwith  ^.  etc. 


CHAPTER  XIV. 


OF   THE   SUMMONING  AND  ATTENDANCE   OF  WITNESSES. 

159.  The  parties  may,  after  the  summons  has  been  delivered  Snmmons 
for  service  on  the  defendant,  whether  it  be  for  the  settlement  ^  ^^^ 
of  issues  only,  or  for  the  final  disposal  of  the  suit,  obtain,  on  evidence  or 
application  to  the  Court  or  to  such  officer  as  it  appoints  in  documents, 
this  behalf,  before  the  day  fixed  for  such  settlement  or  dis- 
posal,  as   the  case  may   be,   summonses   to  persons  whose 
attendance  is  required  either  to  give  evidence  or  to  produce 
documents^. 


^JX  will  be  remembered  that  a  stut 
dismissecT  under  chap.  VII  (sec.  102) 
may  be  revived  under  sec.  103. 
— *  y  Madi  41  rwrf'^e  4  Mad.  H.  C. 
56,  254.  A  decision  under  sec.  758 
can  only  be  MllSl'Sd  "oh  appeal  or  re- 

*"  •  SHch  summonses  are  issued  as  a 
matter  of  course  (5  Suth.  Civ.  B.  iii). 


except  when  they  are  applied  for 
vexatiously  (14  Soth.  Civ.  R.  66),  or 
their  issue  wotdd  be  useless,  as  where 
the  application  is  made  so  late  that 
the  witness  cannot  be  reasonably  ex- 
pected to  attend  in  time  before  the 
ftpplicant^s  case  closes,  9  Suth.  Civ.  B. 

530. 
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EzpeoMt        160.  The  party  applying  for  a  summons  shall^  before  the 

^^^  .J    summons  is  granted  and  within  a  period  to  be  fixed  by  the 

Into  oonri.  Court^  pay  into  court  such  a  sum  of  money  as  appears  to  the 

Court  to  be  sufficient  to  defray  the  travelling  and  other 

expenses  of  the  person  summoned  ^,  in  passing  to  and  from 

the  court  in  which  he  is  required  to  attend^  and  for  one  day's 

attendance  *. 

Scale  of  If  the  Court  be  subordinate  to  a  Hi^rh  Court,  regard  shall 

be  had^  in  fixing  the  scale  of  such  expenses,  to  the  rules  (if  any) 

laid  down  by  competent  authority  \ 

Tender  of       161.  The  sum  SO  paid  into  court  shall  be  tendered  to  the 
witnei!r     P^i"^!^  summoned,  at  the  time  of  serving  the  sunmions,  if  it 
can  be  served  personally^. 

IVocedore       162,  If  it  appear  to  the  Court  or  to  such  officer  as  it 

sufficient'    appoints  in  this  behalf  that  the  sum  paid  into  court  is  not 

sum  paid     sufficient  to  cover  such  expenses,  the  Court  may  direct  such 

further  sum  to  be  paid  to  the  person  summoned  as  aj^pears 

to  be  necessary  on  that  account;   and,  in  case  of  default 

in  payment,  may  order  such  sum  to  be  levied  by  attachment 

and  sale  of  the  moveable  property  of  the  party  obtaining  the 

summons ;  or  the  Court  may  discharge  the  person  summoned 

vnthout  requiring  him  to  give  evidence;  or  may  both  order 

such  levy  and  discharge  such  person  as  aforesaid. 

Expenses  if     If  it  be  necessary  to  detain  the  person  summoned  for  a 

witneas  de-.  •jx-li-i^ 

tained        longer  penod  than  one  day,  the  Court  may,  from  tmie  to  tmie, 

wda*^**^  order  the  party  at  whose  instance  he  viras  summoned  to  pay 

into  court  such  sum  as  is  sufficient  to  defray  the  expenses  of 

his  detention  for  such  further  period,  and,  in  default  of  such 

deposit  being  made,  inay  order  such  sum  to  be  levied  by 

attachment  and  sale  of  the  moveable  property  of  the  party  at 

whose  instance  he  was  summoned ;  or  the  Court  may  discharge 

the  person  summoned  without  requiring  him  to  give  evidence ; 

'  Compensation  for  loss  of  time  will  xviii.  p.  4a. 

be  refused,  2  Hyde,  236.  *  That  a  witness  is  entitled  to  be 

^  In  5  Suth.  Bef.  6,  Peacock  C.J.  paid  his  expenses  by  the  party  at 

Ittd  down  that  no  action  for  the  ex-  whose    instsjice  he  has   been  sum- 

penses  of  a  witness  will  lie.  moned,  although  he  has  not  applied 

*  See  y.  jr.  P.  and  Oudh  OazetU,  for  them  before  giving  his  evidence^ 

14  Jan.,  1882,  Part  II,  p.  45  :  Judicial  see  4  Bom.  619. 
Circular  (Chief  Court,  Panjtfb),  No. 


t 
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or  may  both  order  such  levy  and  discharge  such  person  as 
aforesaid^. 

163«  Every  summons  for  the  attendance  of  a  person  to  Time,  place 
^ve  evidence  or  produce  a  document  shall  specify  the  time  ^^f^at- 
and  place  at  which  he  is  required  to  attend^  and  also  whether  tendance 
his  attendance  is  required  for  the  purpose  of  giving  evidence  fied  in 
or  to  produce  a  document^  or  for  both  purposes ;   and  any  ■^Mamona. 
particular  document  which  the  person  simimoned  is  called  on 
to  produce  shall  be  described  in  the  simimons  with  reasonable 
accuracy*. 

164*  Any  person  may  be  summoned  to  produce  a  document^  Smmnons 
without  being  summoned  to  give  evidence ;  and  any  person  ^jo^^ent? 
summoned  merely  to  produce  a  document  shall  be  deemed  to 
have  complied  with  the  summons^  if  he  cause  such  document 
to  be  produced  instead  of  attending  personally  to  produce  the 
same. 

165.  Any  person  present  in  court  may  be  required  by  the  Power  to 
Court  to  give  evidence  or  to  produce  any  document  then  and  ^^^^9 
there  in  his  actual  possession  or  power.  in  Court 

to  give  evi- 

166.  Every  summons   to   a  person  to  give  evidence  or  denoe. 
produce  a  document  shall  be  served  as  nearly  as  may  be  in  ^^^^^ 
manner  hereinbefore  prescribed  for  the  service  of  summons  on 

the  defendant^;  and  the  rules  contained  in  Chapter  YI  as  to 
proof  of  service  shall  apply  in  the  case  of  all  summonses 
served  tmder  this  section. 

167.  The  service  shall  in  all  cases  be  made  a  suflBcient  Time  for 
time  before  the  time  specified  in  the  summons  for  the  at-*^^^n«. 
tendance  of  the  person  summoned^  to  allow  him  a  reasonable 

time  for  preparation  and  for  travelling  to  the  place  at  which 
his  attendance  is  required  *. 

168.  If  the  serving-officer  certify  to  the  Court  that  the  Attach- 
summons  for  the  attendance  of  a  person,   either  to  give^^^y^j 
evidence  or  to  produce  a  document,  cannot  be  served,  the  absconding 

*  witness. 

1  As  to  appeals  from  orders  under  and  for  enforcing  diligence  on  the      \ 

this  Teciion  lor  attachment  and  sale,  party.     It  does  not  give  the  Courts 

see  infra7secri8B^cl.  (13).  any  discretion  as  to  granting  or  re-^ 

"*  Suth.  1864,  Civ.  R.  164.  furing  summonses  in  consideration  of 

'  6  Sttth.  Civ.  R.  126.  their  being  applied  fop  at « late  period,     . 

*  This  is  in  favour  of  the  witness  9  Bom.  310,  per  West  J. 


M  m  !2 
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Court  shall  examine  the  servin^offioer  on  oath  touching 
the  non-service : 

and  upon  being  satisfied  that  such  evidence  or  production 
is  material,  and  that  the  person  for  whose  attendance  the 
summons  has  been  issued  is  absconding  or  keeping  out  of  the 
way  for  the  purpose  of  avoiding  the  service  of  the  summons  \ 
may  issue  a  proclamation  requiring  him  to  attend  to  give 
evidence,  or  produce  the  document,  at  a  time  and  place  to  be 
named  therein;  and  a  copy  of  such  procbunation  shall  be 
aflSbied  on  the  outer  door  of  the  house  in  which  he  ordinarily 
resides. 

If  he  does  not  attend  at  the  time  and  place  named  in  soch 
proclamation,  the  Court  may  in  its  discretion^,  at  the  instance 
of  the  party  on  whose  application  the  summons  was  issued, 
make  an  order  for  the  attachment  of  the  property  of  the 
person  whose  attendance  is  required,  to  such  amount  as  the 
Court  thinks  fit,  not  exceeding  the  amount  of  the  costs  of 
attachment  and  of  the  fine  which  may  be  imposed  under 
section  170: 

Provided  that  no  Court  of  Small  Causes  shall  make  an 
order  for  the  attachment  of  immoveable  property. 

With-  169.  Ifi  on  the  attachment  of  his  property,  such  person 

^t^^^^  appears  and  satisfies  the  Court  that  he  did  not  abscond  or 
ment.  keep  out  of  the  way  to  avoid  service  of  the  summons,  and 
that  he  had  not  notice  of  the  proclamation  in  time  to  attend 
at  the  time  and  place  named  thereiu,  the  Court  shall  direct 
that  the  property  be  released  from  attachment,  and  shall  make 
such  order  as  to  the  costs  of  the  attachment  as  it  thinks  fit. 

Procedare  170«  If  such  person  docs  not  appear,  or,  appearing,  fails 
faUi  ^***'  to  satisfy  the  Court  that  he  did  not  abscond  or  keep  out  of 
appear.  the  way  to  avoid  service  of  the  summons,  and  that  he  had  not 
notice  of  the  proclamation  in  time  to  attend  at  the  time  and 
place  mentioned  therein,  the  Court  may  impose  upon  him  such 
fine  not  exceeding  five  hundred  rupees  as  the  Court  thinks 
fit^,  having  regard  to  his  condition  in  life  and  aU  the  cir- 
cumstances of  the  case,  and  may  order  the  property  attached, 

*  6  Snth.  Civ.  B.  335  :  i  ibid.  26.  *  A  reviyal  of  the  repealed  Act 

'  8  Suth.  Ciy.  B.  505.  XIX  of  1853,  mc.  38. 
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or  any  part  thereof^  to  be  sold  for  the  purpose  of  satisfying 
all  costs  incurred  in  consequence  of  such  attachment^  together 
with  the  amount  of  the  said  fine^  if  any  ^  : 

Provided*  that,  if  the  person  whose  attendance  is  required 
pays  into  court  the  costs  and  fine  as  aforesaid,  the  Court 
shall  order  the  property  to  be  released  from  attachment. 

171.  Subject  to  the  rules  of   this  Code  as  to  attendance  Court  may 
and  appearance  and  to  the  provisions  of  the  Indian  Evidence  ^ooord^^^ 
Act,  187a,  if  the  Court  at  any  time  thinks  it  necessary  to  ■'V''^*'"  •• 
examine  any  person  other  than  a  party  to  the  suit  and  not  strangen 
named  as  a  witness  by  a  party  to  the  suit,  the  Court  may,  ^  *°**- 
of  its  own  motion,  cause  such  person  to  be  summoned  as  a 
witness  to   give  evidence,   or  to  produce  any  document  in 

his  possession,  on  a  day  to  be  appointed,  and  may  examine 
him  as  a  witness  or  require  him  to  produce  such  document. 

172.  Subject  as  last  aforesaid,  whoever  is  smnmoned  to  Duty  of 
appear  and  give  evidence  in  a  suit  must  attend  at  the  time  J^^^ned 
and  place  named  in  the  summons  for  that  purpose,  and  whoever  to  give 

is  summoned  to  produce  a  document  must  either  attend  to  q,  produce 
produce  it,  or  cause  it  to  be  produced,  at  such  time  and  place,   document. 

173.  No  person  so  summoned  and  attending  shall  depart  When  they 
unless  and  until  (a)  he  has  been  examined  or  has  produced  the  ™^  *" 
document  and  the  Court  has  risen,  or  (b)  he  has  obtained  the 
Courtis  leave  to  depart  ^. 

174.  If  any  person  on  whom  a  summons  to  give  evidence  Conae- 
or  produce  a  document  has  been  served  fails  to  comply  with  fi^i^g  to 
the  summons,  or  if  any  person  so  summoned  and  attending  con^ly 
departs  in  contravention  of  section  173,  the  Court  may  order  xnona. 
him  to  be  arrested  and  brought  before  the  Court : 

Provided  that  no  such  order  shall  be  made  when  the  Court 
has  reason  to  believe  that  the  person  so  failing  had  a  lawful 
excuse  for  such  fciilure. 

When  any  person  so  brought  before  the  Court  fails  to 
satisfy  it  that  he  had  a  lawful  excuse  for  not  complying  with 
the  summons,  the  Court  may  sentence  him  to  fine  not  exceeding 
five  hundred  rupees. 

^  h    /     ^  A  suit  will  not  lie  to  set  aside  a      riffht  to  the  property  sold. 

(  /  f ale  under  sec.  1 70,  but  the  claimant         ^  As  to  the  former  law,  see  5  Mad. 
^  '   {    may  sue  the  purchaser  to  establish  his      H.  C.  133. 
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Prooedure 


Explanation. — Non-payment  or  non-tender  of  a  sun  sof- 
ficient  to  defray  the  expenses  mentioned  in  section  160 
shall  be  deemed  a  lawful  excuse  within  the  meaning  of  this 
section^. 

If  any  person  so  apprehended  and  brought  before  the  Court 
nws'appr«-  <5a^^^*>  owing  to  the  absence  of  the  parties  or  any  of  them, 
hended  give  the  evidence  or  produce  the  document  which  he  has  been 
^idraoa  or  summoned  to  give  or  produce^  the  Court  may  require  him  to 
produoa  g^ye  reasonable  bail  or  other  security  for  his  appearance  at 
'  such  time  and  place  as  it  thinks  fit^  and  on  such  bail  or 
security  being  given^  may  release  him. 

Procedure  176«  If  ^ny  person  so  failing  to  comply  with  a  summons 
^^•^**"  absconds  or  keeps  out  of  the  way,  so  that  he  cannot  be  appre- 
hended and  brought  before  the  Courts  the  provisions  of  sections 
168^  169  and  170  shall^  mutatis  mutandis y  apply. 

176.  No  one  shall  be  bound  to  attend  in  person  to  g^ve 
evidence  or  to  be  examined  in  Court  unless  he  resides — 

{a)  within  the  local  limits  of  its  ordinary  original  juris- 
diction, or 

{b)  without  such  limits  and  at  a  place  less  than  fifty  or 
(where  there  is  railway-commimication  for  five-sixths  of  the 
distance  between  the  place  where  he  resides  and  the  place 
where  the  Court  is  situate)  two  hundred  miles  distance  from 
the  court-house. 

Refusal  of  177.  If  any  psti'ty  to  a  suit  present  in  Court  refuses, 
^'^evid-  without  lawful  excuse  ^,  when  required  by  the  Court,  to  give 
ence  when  evidence  or  to  produce  any  document  then  and  there  in  his 
by  Court,    actual  possession  or  power,  the  Court  may  m  its  discretion 

either  pass  a  decree  against  him,  or  make  sucK  order  in  relation 

to  the  suit  as  the  Court  thinks  fit  ^. 


aoonds. 


Persons 
bound  to 
attend  in 
person. 


^  So  probably  wonld  the  &ci  that 
the  sununons  required  the  witness  to 
attend  on  Sunday  or  any  other  recog^ 
nised  holiday.  See  8  Ben.  Appx.  1 2, 
a  case  on  the  Code  of  Criminal  Pro- 
'Cedure. 

'  i.  e.  such  an  excuse  as  would  in 
law  justify  the  refusal  to  give  evidence, 
I  N.  W.  P.  242. 

"^  3  Mad.  H.  C.  299 :  4  Mad.  H.  C. 


T42:  This  section  is  extended  (by 
Act  y  of  1881,  sec.  83)  to  probate- 
proceedings  before  the  District  Judge. 
The  discretion  conferred  by  it  must 
be  exercised  with  more  than  usual 
care,  and  a  caveator's  refusal  to  answer 
a  question  does  not  justify  the  Judge 
in  dispensing  with  proof  of  the  will 
set  up  and  passing  a  decree  in  the 
petitioner's  favour,  9  Bom.  241. 
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178.  Whenever  any  party  to  a  suit  is  required  to  give  Rules  as  to 
evidence  or  to  produce  a  document,  the  rules  as  to  witnesses  ^pi^^*^ 
contained  in  this  Code  shall  apply  to  him  so  far  as  they  are  *<>  p«rtie« 

,.     -,  i     ^  *  summoned. 

applicable. 

CHAPTEK  XV. 

OP    THE    HEARING    OF    THE    SUIT    AND    EXAMINATION    OF 

WITNESSES. 

179.  On  the  day  fixed  for  the  hearing  of  the  suit^  or  on  statement 
any  other  day  to  which  the  hearing  is  adjourned,  the  party  ^\?^^  ^ 
having  the  right  to  begin  shall  state  his  case  and  produce  evidence 
his  evidence  in  support  of  the  issues  which  he  is  bound  toj^j^?    ^ 
prove  ^.  ^e^}  to 

Explanation. — The  plaintiff  has  the  right  to  begin  unless  J^j^  ^  ^ 
where  the  defendant  admits  the  facts  alleged  by  the  plaintiff  ^  rigbt  to 
and  contends  that  either  in  point  of  law  or  on  some  additional     ^^* 
facts  alleged  by  the  defendant  the  plaintiff  is  not  entitled  to 
any  part  of  the  relief  which  he  seeks,  in  which  case  the 
defendant  has  the  right  to  begin. 

180.  Th^  other  party  shall  then  state  his  case  and  produce  statement 
his  evidence  (if  any) ».  SctFJn  of 

The  party  beginning  is  then  entitled  to  reply.  evidence 

Where  there  are  several  issues,  the  burden  of  proving  some  p^y.  ^' 
of  which  lies  on  the  other  party,  the  party  beginning  may,  Reply  by 
at  his  option,  either  produce  his  evidence  on  those  issues  or^jj^j^?  *' 
reserve  it  by  way  of  answer  to  the  evidence  produced  by  the 
other  party.      In  the  latter  case,  the  party  beginning  may 
produce  evidence  on  those  issues  after  the  other  party  has 
produced  all  his  evidence,  and  the  other  party  may  then  reply 
specially  on  the  evidence  so  produced  by  the  party  beginning ; 
but    the    party   beginning    will  then  be   entitled  to  reply 
generally  on  the  whole  case.  f 

^  The  Code  does  not  expressly  say  in  the  plaint,  7  C.  L.  R.  374,  cited  by  . 

that  the  party  beginning  shall   be  0*Xinealy,  Code  of  CivU  Procedure,    ^ 

allowed  'Mt  4ho  elo—  of  his  case,  if  his  2nd  ed.  p.  201. 

opponent  does  not  announce  any  in-  '  That  the  Court  cannot  refuse  to    ' 

tention  to  adduce  evidence,  to  address  hear  some  of  defendant*s  witnesses  on 

the  Court  a  second  time  for  the  pur-  the  supposition  that  it  would  only  go     ' 

pose  of  summing  up  the  evidence.  to  prove  the  same  facts  deposed  by  his 

See  I  Mad.  H.  C.  377.  other  witnesses  previourfy  examined, 


*  i.e.  all  the  material  allegations      see  a  Moo.  LA.  427. 
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WiinaMM       181«  The  evidence  of  the  witnesees  in  attoidance  shall  be 

^^l^  ^^  o~ll7  ^  OP^*^  «>«^)  "^  ^^"^  presence,  and  under  the 
ooart        personal  direction  and  superintendence,  of  the  Judge. 

How  evi-        182.  In  cases  in  which  an  appeal  is  allowed,  the  evidence 

tluTenin     ^^  ®^^  witness  shall  be  taken  down   in  writing*,  in  the 

ftppcHiaftble  language  of  the  Court,  by  or  in  the  presence  and  under  the 

^'^'^         personal   direction  and  superintendence  of  the  Judge,  not 

ordinarily  in  the  form  of  question  and,  answer,  but  in  that  of 

a  narrative,  and,  when  completed,  shall  be  read  over  in  the 

presence  of  the  Judge  and  of  the  witness,  and  also  in  the 

presence  of  the  parties  or  their  pleaders,  and  the  Judge  shall, 

if  necessary,  correct  the  same  and  shall  sign  it. 

V^hende-       183.  If  the  evidence  is  taken  down  under  section  182  in 

P^^^      a  language  different  from  that  in  which  it  was  given,  and 

preted.       the  witness  does  not  understand  the  language  in  which  it  is 

taken  down,  the  evidence  as  taken  down   in  writing  shall 

be  interpreted  to  him  in  the  language    in  which  it  was 

given  ^. 

Memoran-  184.  In  cases  in  which  the  evidence  is  not  taken  down 
evidencT"  in  writing  by  the  Judge,  he  shall  be  bound,  as  the  examina- 
not  taken  tion  of  each  witness  proceeds,  to  make  a  memorandum  of  the 
ju^.  ^     substance  of  what  each  witness  deposes^,  and  such  memorandum 

shall  be  written  and  signed  by  the  Judge  with  his  own  hand, 

and  shall  form  part  of  the  record. 

Whenevi-      185.  Where  English  is  not  the  language  of  the  Court, 

be^k"^^  but  all  the  parties  to  the  suit  who  appear  in  person,  and  the 

English,     pleaders  of  such  as  appear  by  pleaders,  do  not  object  to  have 

such  evidence  as  is  given  in  English  taken  down  in  English, 

the  Judge  may  so  take  it  down  with  his  own  hand. 

Any  parti-  186.  The  Court  may  of  its  own  motion  or  on  the  appli- 
cular  ques-  cation  of  any  party  or  his  pleader  take  down,  or  cause  to  be 
aniwer       taken  down,  any  particular  question  and  answer,   or  any 

'  As  to  examining  in  their  palan-  and  6  Cal.  76  a. 

quins  parda  women  not  claiming  ex-  '  As  to  the  effect  of  failing  to  oom^ 

emption  under  sec.  640,  see  1  Ben.,  ply  with  the  requirements  of  sees* 

Short  Notes,  v.    See,  too,  2  Hyde,  88.  182,  183,  see  6  Cal.  762. 

^  See   7  Ben.  74  and  5  Bom.   63  *  6  Suth.  Civ.  E.  112,  113. 
(cases    under    the    InsolTotnt    Act), 
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objection  to  any  question^  if  there  appear  any  special  reason  nuy  be 

•  -t   •  taken 

for  so  doing.  down. 

187.  If  any  question  pat  to  a  witness  be  objected  to  by  Qneitions 
a   party  or  his  pleader^  and  the  Court  allows  the  same    to  ^^^lo^ 
be  put,  the  Judge  shall  take  down  the  question,  the  answer,  ed  by 
the  objection  and  the  name  of  the  person  making  it,  together 

with  the  decision  of  the  Court  thereon. 

188.  The  Court  may  record  such  remarks  as  it  thinks  KemarkB 
material  respecting  the  demeanour  of  any  witness  while  under  ^  ofwS^ 
examination.  nesaei. 

189.  In  cases  in  which  an  appeal  is  not  allowed,  it  shall  Memoran. 

A  f 

not  be  necessary  to  take  down  the  evidence  of  the  witnesses  in  ^vWence  in 
writing  at  length ;  but  the  Judge,  as  the  examination  of  each  unappeal- 
witness  proceeds,  shall  make  a  memorandum  of  the  substance 
of  what  he  deposes,  and  such  memorandum  shall  be  written 
and  signed  by  the  Judge  with  his  own  hand,  and  shall  form 
j)art  of  the  record. 

190.  If  the  Judge  be  rendered  imable  to  make  a  memor-  Judge 
andum  as  above  required  by  this  chapter,  he  shall  cause  the  ^^^  g^J^^ 
j-eason  of  such  inability  to  be  recorded,  and  shall  cause  thememoran- 
inemorandum  to  be  made  in  writing  from  his  dictation  in  open  J^^  rea«on 

court.  ofhisin- 

Every  memorandum  so  made  shall  form  part  of  the  record. 

191.  Where  the   Judge  taking   down  any  evidence,   or  Power  to 
causing  any  memorandum  to  be  made  under  this  chapter,  evidence 
dies  or  is  removed  from  the  Court  before  the  conclusion  of  taken  down 
the  suit,  his  successor  may,  ii  he  thinks  fit,  deal  with  such  r^oved^ 
evidence  or  memorandum  as  if  he  himself  had  taken  it  down  ^^of®  coj?- 

duRion  of 

or  caused  it  to  be  made  ^.  snlt. 

192«  If  a  witness  be  about  to  leave  the  jurisdiction  of  the  Power  to 
Court,  or  if  other  sufficient  cause  be  shown  to  the  satisfaction  ^itnew* 
of  the  Court  why  his  evidence  should  be  taken  immediately,  imme- 

•^  "^ '  diately. 

^  This  lection  only  allows  the  evi-  together  and  virtuaUy  made  one,  7 

dence  taken  at  the  hearing  before  All.  857 :  see  sec.  199 ;  8  All.  35,  576. 

Judge  ^  to  be  used  as  evidence  at  the  And  it  does  not  apply  to  the  case 

hearing  before  Judge  B  when  Judge  where  the  suit  has  been  transferred, 

A  has  died  or  been  removed  :  it  does  4  Bom.  H.  C,  A.  C.  J.  98. 
not  allow  the  two  hearings  to  be  linked 
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the  Court'  tooaj,  upon  the  application  of  either  party  or  of 
the  witness^  at  any  time  after  the  institution  of  the  suit, 
take  the  evidence  of  such  witness  in  manner  hereinbefore 
provided'. 

Where  such  evidence  is  not  taken  forthwith  and  in  the 
presence  of  the  parties,  such  notice  as  the  Court  thinks 
sufficient^  of  the  day  fixed  for  the  examination^  shall  be  given 
to  the  parties. 

The  evidence  so  taken  shall  be  read  over  to  the  witness, 
and,  if  he  admits  it  to  be  correct,  shall  be  signed  by  him, 
and  may  then  be  read  at  any  hearing  of  the  suit. 

Court  may      193.  The  Court  may  at  any  stage  of  the  suit  recall  any 
![™:;«r     witness  who  has  been  examined  and  who  has  not  departed  in 

examine  ^ 

witness,  accordance  with  section  173,  and  may  (subject  to  the  pro- 
visions of  the  Indian  Evidence  Act,  1872)  put  such  questions 
to  him  as  the  Court  thinks  fit. 


CHAPTER  XVL 

OP  AFFIDAVITS. 

Power  to        194.  Any  Court  of  first  instance  and  any  appellate  Court 

TOint  to^  be  ^^7  **  ^^7  *™®  ^^^  sufficient  reason  order  that  any  particular 

proved  by  fact  or  facts  may  be  proved  by  affidavit,  or  that  the  affidavit 

of  any  witness  may  be  read  at  the  hearing,  on  such  conditions 

as  the  Court  thinks  reasonable  : 

Provided  that  where  it  appears  to  the  Court  that  either 
party  bond  fide  desires  the  production  of  a  witness  for  cross- 
examination,  and  that  such  witness  can  be  produced,  an  order 
shall  not  be  made  authorising  the  evidence  of  such  witness  to 
be  given  by  affidavit  2. 

^  Pbefvr  J.  held  that  such  evidence  Ch.  D.  68.     A  plaintifTs  affijJayits  in 

cannot  be  taken  by  a  commissioner,  reply  need   nOt>"  apparently,   be  re> 

except  by  consent,  5  Ben.  252.     But  stricted  to  cutting  down  the  defend- 

the  Indian  Courts  are  courts  of  equity,  aiit*s  evidence,  but  may  be  confirms- 

and  have,  as  such,  an  inherent  juris-  tory  of  the  plaintiff's  evidence  in  chief; 

diction  to  issae  oommissions  to  take  see  In  England,  Pectcoch  v.  Sarper, 

evidence  de  bene  esse.  7  Ch.  D.  648. 
_-^*  Bladkbum   Union  v.  Brooks,   7 
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195.  Upon  any  application   evidence  may  be  given  by  Power  to 
affidavit,  but  the  Court  may,  at  the  instance  of  either  party,  J^n^^^  ^f 
order  the  attendance  for  cross-examination  of  the  declarant  ^.    declarant 

Such  attendance  shall  be  in  court  .unless  the  declarant  is  ezamin- 
exempted  under  this  Code  from  personal  appearance  in  court,  •*^**^- 
or  the  Court  otherwise  directs. 

196.  Affidavits   shall  be  confined  to  such   facts  as   the  Matters  to 
declarant  is  able  of  his  own  knowledge  to  prove,  except  on  Jdavits 
interlocutory  applications,  on  which  statements  of  his  belief  <»^'^®<** 
may  be  admitted,  provided  that  reasonable  grounds  thereof  be 

set  forth. 

The  costs  of  every  affidavit  which  shall  unnecessarily  set 
forth  matters  of  hearsay  or  argumentative  matter,  or  copies 
of  or  extracts  from  documents,  shall  (unless  the  Court  other- 
wise  directs)  be  paid  by  the  party  producing  the  same^. 

197.  In  the  case  of  any  affidavit  under  this  Code —  oath  of 

(a)  any  Court  or  Magistrate,  or  declarant 

(b)  any  officer  whom  a  High  Court  may  appoint  in  this  admin- 
behalf ,  or  ^^''^' 

(c)  any  officer  appointed  by  any  other  Court  which  the 
Local  Government  has  generally  or  specially  empowered  in 
this  behalf^, 

may  administer  the  oath  of  the  declarant*. 


CHAPTER  XVII. 
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198.  The  Court,  after  the  evidence  has  been  duly  taken  ^  and  Judgment 
the  parties  haVe  been  heard  either  in  person  or  by  their  respective  nouncST' 


*  Order  zxxviii.  p.  i. 

*  Order  zxxviii.  r.  3,  with  the  ad- 
dition in  paragraph  i  of  the  proviso 
and  in  paragraph  2  of  words  in  paren- 
thesis. 

'  See  Somhay  Government  Gazette, 

13  Oct,  1877,  Part  I,  p.  908  :  Calcutta 

Gazette,  13  July  1881,  Part  I,  p.  720. 

/^    *  The  person  administering  the  oath 

/    should  express  the  time  when  and  the 

j      place   Wliiws  !»  takes  the  affidavit 


(Order  xxxviii.  r.  5).  And  when  the "  -^^ 
deponent  is  illiterate  or  blind,  the 
person  tiding  the  affidavit  should 
certify  in  the  jurat  that  the  affidavit 
was  read  !n  his  presence  to  the  de- 
ponent, that  the  deponent  seemed 
perfectly  to  understand  it,  and  made 
his  signature  in  presence  of  such 
person. 

«  4  Bom.  H.  C,  A.  C.  J.  102. 
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pleaders  or  recognised  agents,  sludl  pronounce  judgment  in 
open  court  ^^  either  at  once  or  on  some  future  day,  of  which 
due  notice  shall  be  given  to  the  parties  or  their  pleaders. 

Judgment  199.  A  Judge  ma74>ronounee  a  judgment  written  by  his 
JJ[J[*^^^^  predecessor  but  not  pronounced^. 

200«  The  judgment  shall  be  written  in  the  language  of 
the  Court '^  or  in  English^  or  in  the  Judge's  mother-tongue^. 

20L  Whenever  the  judgment  is  written  in  any  language 

other  than  that  of  the  Court,  the  judgment  shall^  if  any 

of  the  parties  so  require^  be  translated  into  the  language  of 

fod^^eni.   ^^  Court,  and  the  translation  shall  also  be  signed  by  the 

Judge  or  such  officer  as  he  appoints  in  this  behalf. 

202.  The  judgment  shall  be  dated  and  signed  by  the  Judge 
in  open  court  at  the  time  of  pronouncing  it,  and  shall  not 
be  altered  or  added  to,  save  to  correct  verbal  errors  or  to 
supply  some  accidental  defect  not  affecting  a  material  part 
of  the  case^  or  on  review. 

Judgments  203.  The  judgments  of  the  Courts  of  Small  Causes  need 
Cauiw  ^^*  contain  more  than  the  points  for  determination  and  the 
Courti.       decision  thereupon. 

Judgments      The  judgments  of  all  other  Courts  shall  contain  a  concise 
Courte'      statement  of  the  case,  the  points  for  determination,  the  decision 
thereon,  and  the  reasons  for  such  decisions  ^. 

Court  to  204.  In  suits  in  which  issues  have  been  framed,  the  Court 
dwiaion  on  ^^^  ^^^  ^^  finding  or  decision^  with  the  reasons  thereof  •, 


prede- 
cessor. 


language 
of  judg- 
ment. 
Transla- 
tion of 


Judgment 
daU^and 
signed. 


each  issue.  >   i  3^^  ^^  Marshall,  337,  where  the 
/judge,  to  satisfy  himself  as  to  the 
/     boundaries  of  some  land  in  litigation, 
(      himself  made  a  local  inquiry  and  pro- 
nounced judgment  at  the  spot. 

•  i7Suth.Civ.  R.475.  This  shows 
the  intention  of  the  legislature  that 
the  case  should  be  heard  by  one 
Judge,  and  that  the  judgment  should 
be  that  of  the  Judge  who  has  heard 
the  case,  though  it  may  be  delivered 
by  the  other,  7  All.  859. 

"^-     «  Sec.  645,  infra. 

*  That  the  irregularity  of  writing 
a  judgment  in  a  wrong  language  does 
not  invalidate  the  decision,  see  17 
Suth.  Civ.  B.  352. 


'  Reported  examples  of  insufficient 
judgments  will  be  found  in  I  Suth. 
Civ.  B.  395:  3  ibid.  7 :  3  ibid.  176, 
col.  a:  II  ibid.  159:,  1 3  ibid.  354: 
15  ibid.  131 :  Marshall,  333  :  5  Mad. 
H.  C.  174 :  8  Bom.  368  :  3  N.  W.  P. 
109. 

That  a  judge  cannot,  without  giv- 
ing evidence  as  a  witness,  import  into 
a  case  his  own  knowledge  of  par-» 
ticular  facts,  see  L.  B ,  3  I.  A.  386, 
per  Sir  Barnes  Peacock. 

*  If  the  reasons  are  omitted  the 
finding  is  not  a  conclusive  finding  of 
fact,  binding  on  a  Court  of  second 
appeal,  8  Bom.  368. 
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upon  each  separate  issae^  nnless  the  finding  upon  any  one  Ezoeption. 
or  more  of  the  issues  be  sufficient  for  the  decision  of  the  suit^. 

205.  The  decree*  shall  bear  date  the  day  on  which  the  !>»*«  of 
judgment  was  pronounced;  and.  when  the  Judge  has  satisfied  *'^' 
himself  that  the  decree  has  been  drawn  up  in  accordance  with 

the  judgment,  he  shall  sign  the  decree. 

206.  The  decree  must  agree  with  the  judgment :  it  shall  Contenta 
contain  the  number  of  the  suit,  the  names  and  descriptions  ^^^* 
of  the  parties,  and  particulars  of  the  claims^  as  stated  in 

the  register,  and  shall  specify  clearly  the  relief  granted  or 
other  determination  of  the  suit^. 

The  decree  shall  also  state  the  amount  of  costs  incurred 
in  the  suit^  and  by  what  parties  and  in  what  proportions  such 
costs  are  to  be  paid^. 

If  the  decree  is  found  to  be  at  variance  with  the  judgment^.  Power  to 
or  if  any  clerical  or  arithmetical  error  be  f  oomd  in  the  decree,  cpe©. 
the  Court  shall,  of  its  own  motion  or  on  that  of  any  of 
the  parties  •,  amend  the  decree  so  as  to  bring  it  into  conformity 
with  the  judgment  or  to  correct  such  error :  provided  that 
reasonable  notice  has  been  given  to  the  parties  or  their 
pleaders  of  the  proposed  amendment*^. 


^  10    CaL    1095,    1097:    4   Mad. 

134.       TVlfl    f^^  yKii^^   p^^»<n<:n<:i>  f.l>fl 

cause  oT  action  should  be  distinctl/ 
stated^  in"  Che  judgment,  and  not 
merCdy  a  legal  conclusion,  2  Sev.  389. 
^  *  ^e  omission  of  an  express  pro- 
vision  that  a  decree  shall  follow  » 
judgmeiiC  WM  lurfhadvertency,  5  All. 

(5  All.  30. 
/^  It  is  not  the  usual  practice,  when 
costs  of  an  interlocutory  proceeding 
have  been   disposed  of,  to  consider 
.   that  an  award  of  the  general  costs  of 
'  the  suit  interferes  with  the  order  dis- 
'.  posing  of  those  partial  costs,  L.  B., 
;\^ioI.  A.  116,  per  Sir  A.  Hobhouse. 
I'Ciiless  interest  on  costs  Is  specially 
decreed,  or  the  parties  submit  to  the 
Court's  discretion,  such  interest  can- 
not be  given  in  execution,  L.  R.,  4 1. 

A.  137. 

For  forms    of  decrees,  see  infra. 


1 


Sched.rV,  Nob.  127-133. 

•  7  AU.  755. 

*  The  application  may  be  made  at 
any  time,  according  to  the  High 
Courts  at  Madras,  10  Mad.  51,  and 
Bombay,  11  Bom.  384.  But  the 
AUahabad  High  Court  has  held  that 
it  must  be  made  within  three  years, 
4  All.  23. 

'  6  Cal.  33  :  7  AU.  875. 876.  The 
amendment  can  be  made  even  after 
the  decree  has  been  approved  by 
the  appellate  Court,  9  Mad.  354. 
Whether  under  sec.  622  the  High 
Ceurt  can  revise  such  amendments, 
see  7  All.  376,  875.  An  order  refusing 
to  amend  can  be  revised  under  that 
section,  6  All.  1 25.  Sec.  206  gives  no 
power  to  alter  or  vary  the  decree,  or 
to  correct  errors  arising  from  acci- 
dental slips  or  omissions ;  this  can 
only  be  done  on  a  review  of  judgment 
or  an  appeal,  2  All.  505.    Section  206 
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Decree  for 
recovery  of 
iminoTe- 
able  pro- 
perty. 

Decree  for 
delivery  of 
moveable 
property. 


207.  When  the  subject-matter  of  the  suit  is  inimoveable 
property,  and  such  property  is  identified  by  boundaries  or 
by  numbers  in  a  record  of  settlement  or  survey,  the  decree 
shall  specify  such  boundaries  or  numbers  \ 

208.  When  the  suit  is  for  moveable  property^  if  the  decree 
be  for  the  delivery  of  such  property,  it  shall  also  state  the 
amount  of  money  to  be  paid  as  an  alternative  if  delivery 
cannot  be  had  *. 


In  suits  for     209.  When  the  suit  is  for  a  sum  of  money  due  to  the 

^ee  may**  P^ii^tifE,  the  Court  may,  in  the  decree,  order  interest  at  such 

order         rate  as  the  Court  deems  reasonable  ^  to  be  paid  on  the  principal 

terest  to     8um  adjudged,  from  the  date  of  the  suit  to  the  date  of  the 

^.P^^^  decree,  in  addition  to  any  interest  adjudged  on  such  principal 

sum  ad-      sum  for  any  period  prior  to  the  institution  of  the  suit,  with 

judged.       further  interest  at  such  rate  as  the  Court  deems  reasonable 

on  the  aggregate  sum  so  adjudged,  from  the  date  of  the 

decree  to  the  date  of  payment,  or  to  such  earlier  date  as  the 

Court  thinks  fit^. 

Decree  210.  In  all  decrees  for  the  payment  of  money  ^^  the  Court 

™*y  ^t*'  ^^y  ^^^  ^^y  sufficient  reason  order  that  the  amount  shall  be 

byinstal-  paid  by  instalments,  with  or  without  interest '. 

"J*^  *  And  after  the  passing  of  any  such  decree  the  Court  may, 

after de-  on  the  application  of  the   judgment- debtor*^  and  with  the 


would  not  enable  the  Court,  where  the 
decree  omitted  to  provide  for  the  ooste 
of  an  interlocutory  proceeding,  to  rec* 
tify  tbe  omission.  Nor  could  it  ante- 
date or  postdate  a  judgment  by  con- 
sent :  otherwise  in  England  under 
Orders  xxyiii.  r.  1 1  ;  and  zli.  r.  3. 

'  Even  where  there  is  no  such 
identification,  the  decree  should 
specify  the  boundaries,  23  Suth.Civ.R. 
385  :  35  ibid.  39  :  but  see  10  ibid.  96. 

*  16  Suth. Civ.  R.  340 :  19  ibid.  133. 

'  6  N.  W.  P.  359  z  13  Ben.  477 
(75  per  cent,  per  annum  1).  For  cases 
where  interest  was  refused  as  amount- 
ing to  a  penalty,  see  11  Ben.  135  :  9 
Cal.  615  :  7  N.  W.  P.  108.  Where 
the  plaintiff  is  a  Hindti  and  the 
interest  exceeds  the  principal,  see  i 
Mad.  H.C.  5  :  3  Bom.  H.  C,  A.  C,  S. 


33.  But  in  the  Bengal  Mofassal,  see 
34  Suth.  Civ.  B.  106 :  9  Cal.  825, 
871 :  14  Cal.  781.  As  to  ddmdupdt 
in  Bombay,  see  3  Bom.  131,  133,  and 
supra^  vol.  i.  p.  564,  n.  1. 

*  13  Cal.  569. 

'  This  does  not  includfi  decrees  in 
which  a  sale  of  landia  ordered  in  par- 
suance  of  a  contract  specificaUy  affect- 
ing the  property.  3  All.  139,  330,  or 
in  which  a  lieh  is  enforced  on  « 
ManZror-annuity,  2  All.  649. 

*  But  the  Court  cannot  order  tha^ 
the  amount  of  a  decree  shall  not  be 
paid  until  the  expiration  of  a  fixed 
time  from  its  date,  2  AIL  649,  where 
the  headnote  is  vnrong. 

^  within    six    months 
date  of  the  decree,  Limitation  Act, 
art.  175. 
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consent  ^  of  the  decree-holder^  order  that  the  amount  decreed  Gree,  for 
be  paid  by  instalments  on  such  terms  as  to  the  payment  of  by^rui- 
interest^  the  attachment  of  the  property  of  the  defendant,  or  the  ^^^^^ 
taking  of  security  from  him,  or  otherwise,  as  it  thinks  fit : 

Save  as  provided  in  this  section  and  section  c^6j  no  decree 
shall  be  altered  at  the  request  of  parties  ^. 

211.  When  the  suit  is  for  the  recovery  of  possession  of  In  Baits  for 
immoveable  property  ^  yielding  rent  or  other  profit,  the  Court  *  i^y'deCTee 
may  provide  in  the    decree  for  the  payment  of    rent    orP^y™****®^ 
mesne  profits  in  respect  of  such  property  from  the  institution  fits  with 
of  the  suit  until  the  delivery  of  possession  to  the  party  in"^*®'®^- 
whose  favour  the  decree  is  made,  or  until  the  expiration  of 
three  years  from  the  date  of  the  decree^  (whichever  event 
first  occurs),  with  interest  thereupon  at  such  rate  as  the  Court 
thinks  fit. 

Explanalion. — ^ Mesne  profits'  of  property  mean  those 
profits  which  the  person  in  wrongful  possession  of  such  pro- 
perty actually  received,  or  might  with  ordinary  diligence  have 
received,  therefrom,  together  with  interest  on  such  profits®. 

212*  When  t^e  suit  is  for  the  recovery  of  possession  of  Court  may 
immoveable    property    and    for    mesne   profits   which    have  ^^ouSt  of 
accrued  on  the  property  during  a  period  prior  to  the  insti-  mesne  pro- 
tution  of  the  suit,  and  the  amount  of  such  profits  is  disputed,  suit,  or 
the  Court  may  either  determine  the  amount  by  the  decree  ™*y?* 

•^  ^  ^  serve  m- 

itself ,  or  may  pass  a  decree  for  the  property  and  direct  an  quiry. 
inqjiiry  into  the  amount  of  mesne  profits,  and  dispose  of  the 
same  on  further  orders. 

213.  When  the  suit  is  for  an  account  of  any  property  and  Adminis- 
f  or  its  due  administration  under  the  decree  of  the  Court,  the  ^^^^ 
Court,  before  making  the  decree,  shall  order''  such  accounts 


^  2  All.  481  :  7  Mad.  152. 

*  See.  310  confers  no  authority  on 
the  Court  to  relieve  a  bond-debtor 
from  a  stipulation  for  the  payment  of 
the  whole  debt  on  failure  to  pay 
punctually  any  instalment,  4  Bom. 
96* 

'  9  Bom.  H.  C.  7. 

e.  the  Court  trying  the  case, 


^ijmln^i  Sutb.  Uiv.'K.  269,  or  the 
Court  executing  the  decree  (25  ibid. 


/ 


270),  cannot  assess  mesne  profits.      .^ 
»  The  Kiiiit  of  thWe  years  was  in-  / 

serted  with  a  view  to  ensure  speedy  "> 

execution  of  such  decrees. 
•  8  Suth.  Civ.  R.  104,  per  Hob-' 

house  J. :  i  Agra  Misc.  App.  17. 
^  An  order  directing  an  account 

was  formerly  unappealable,  9  Cal.773. 

But  now  it  is  a  '  decree/  supra,  p.  467. 

For  a  form  see  infra,  Sched.  IV.  NO0. 

130,  131. 
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and  inquiries  to  be  taken  and  made,  and  give  such  other 
directions,  as  it  thinks  fit^. 

In  the  administration  by  the  Court  of  the  property  of 
any  person  who  dies  after  this  Code  comes  into  force,  if  such 
property  proves  to  be  insufficient  for  the  payment  in  full 
of  his  debts  and  liabilities,  the  same  rules  shall  be  observed  as 
to  the  respective  rights  of  secured^  and  unsecured'  creditors 
and  as  to  debts  and  liabilities  proveable,  and  as  to  the  valua« 
tion  of  annuities  and  future  and  contingent  liabilities  re- 
spectively, as  may  be  in  force  for  the  time  being  with  respect 
to  the  estates  of  persons  adjudged  insolvent  ^ ; 

and  all  persons  who  in  any  such  case  would  be  entitled  to 
to  be  paid  out  of  such  property  may  come  in  under  the  decree 
for  its  administration,  and  make  such  claims  against  the  same 
as  they  may  respectively  be  entitled  to  by  virtue  of  this  Code^. 

Sait  to  en-  214.  When  the  suit  is  to  enforce  a  right  of  pre-emption  *  in 
ofpi^^p-  '■aspect  of  a  particular  sale  of  property,  and  the  Court  finds 
tion.  for  the  plaintiff,  if  the  amount  of  purchase-money  has  not 

been  paid  into  court,  the  decree  shall  specify  a  day  on  or 
before  which  it  shall  be  so  paid  ''^  and  shall  declare  that  on 
payment  of  such  purchase-money,  together  with  the  cost  (if 
any)  decreed  against '  him,  the  plaintiff  shall  obtain  possession 
of  the  property,  but  that  if  such  money  and  costs  are  not  so 
paid,  the  suit  shall  stand  dismissed  with  costs  ^ 


^  When  the  Court  orden  imdeT  ihii 
lection  »  sale  of  any  property  vetted 
in  an  executor,  adminiitrator  or 
trustee,  He  should  have  tlie  conduct 
of  the  sale,  unless  the  Court  directs 
otherwise  (Order  1.  r.  lo). 

*  JSx  parte  JoeeUfne^  8  Ch.  D.  327. 
'  Ex  parte  Nelean,  14  Ch.  D.  41 . 

*  This  and  the  following  pMragraph 
are  taken  from  38  k  39  Yic  c.  77,  sec. 
10.  The  effect  is  that  a  secured 
creditor  can  only  prove  for  the 
balance  after  realising  or  valuing 
his  security.  Be  Witkemsea  Brick 
TTorkSy  16  Ch.Div.  337,  343,  per 
Lush  J- 

*  The  rest  of  this  section  was  re- 
pealed by  Act  lY  of  1886. 

*  See  as    to  this    in    the   Lower 


Provinces,  6  Suth.  Civ.  R.  250:  15 
ibid.  455 :  ao  ibid.  ai6 :  4  GaL  831, 
and  in  the  N.  W.  Provinces,  a  N.  W. 
P.  aaa  :  5  All.  180 :  7  All.  107. - 

*  2  All.  744.  If  the  Court  is  closed  | 
when  the  time  for  making  the  payment  \ 
expires,  the  payment,  if  made  on  the  ' 
day  when  the  Court  next  re-opens,  j 
will  be  deemed  to  be  made  within  ' 
time,  a  N.  W.  P.  112  ;  7  All.  107. 

'  Where  costs  are  awarded  in  favour   f 
of  the  preemptor  he  may,  when  de- 
positing the  purchase-money  under , 
the  decree,   deduct   there&^m   soc^' 
costs,  6  All.  353.  ^..,— - — ' 

'  As  to  the  form  of  the  decree  in 
cases  where  rival  pre-emptors  possess- 
ing equal  rights  of  pre-emption  come 
forward  to  enforce  the  right  in  respect 
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215.  When  the  suit  is  for  the  dissolution  of  a  partnership  ^,  Suit  for 
the  Court,  before  making  its  decree,  may  pass  an  order  fixing  of  pLtnOT^ 
the  day  on  which  the  partnership  shall  stand  dissolved,  and  ship, 
directing  such  accounts  to  be  taken  and  other  acts  to  be  done 

as  it  thinks  fit  ^. 

215  a.  When  a  suit  is  for  an  account  of  pecuniary  trans-  Suit  for 
actions  between  a  principal  and  agent,  and  in  all  other  suits  J^^prin- 
not  hereinbefore  provided  for,  where  it  is  necessary,  in  order  to  cipal  and 
ascertain  the  amount  of  money  due  to  or  from  any  party,  ^^ 
that  an  account  should,  be  taken,   the  Court  shall,   before 
making  its  decree,  pass  an  order  ^  directing  such  accounts  to 
be  taken  as  it  thinks  Et." 

216.  If  the,  defendant  has  set-off  the  amount  of  a  debt  Decree 
against  the  claim  of  the  plaintiff,  and  such  set-off  has  been  ^^ijt 
allowed  *,  the  decree  shall  state  what  amount  is  due  to  the  lowed, 
plaintiff  and  what  amount  (if  any)  is  due  to  the  defendant, 

and  shall  be  for  the  recovery  of  any  sum  which  appears  to  be 
due  to  either  party. 

The  decree  of  the  Court,  with  respect  to  any  sum  awarded  Effect  of 
to  the  defendant,  shall  have  the  same  effect,  and  be  subject  to  sum 
to  the  same  rules  in  respect  of  appeal  or  otherwise,  as  if  such  awarded  to 

.        ^  ^*  .  .    defendant. 

sum  had  been  claimed  by  the  defendant  in  a  separate  suit 
against  the  plaintiff. 

217.  Certified  copies  ^  of  the  judgment  and  decree  shall  be  Certified 
furnished  to  the  parties  on  application  to  the  Court,  and  at  j^JJ^g^^ 

their  expense.  and  decree. 

of  the  same  sale,  and  in  cases  where  '  5  All.  500:  7  All.  227. 

one  of  two  rival  pre-emptors  possesseB  '   Such    an   order    is   a   *  decree ' 

a  right  of  pre-emption  superior  to  that  (supra,  p.  467),  and  therefore  appeal- 

of  the  other,  see  6  All.  370.    That  a  able, 

suit  for  pre-emption  must  include  the  *  25  Suth.  Civ.  K.  275. 

whole  of  the  pre-emptional  property,  '  not  merely  tnuoslations,  I  Bom. 

see  6  All.  423,  455.  H.  C.  165. 
^  See  Sched.rV.  Nos.  113, 132, 133. 
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CHAPTER  XVIIL 

OP   COSTS. 

Coito  of  218«  When  disposing  of  any  application  nnder  this  Code, 

Sm«!*  *^®  Court  may  give  to  either  party  the  costs  of  such,  applica- 
tion \  or  may  reserve  the  consideration  of  such  costs  for  any 
future  stage  of  the  proceedings. 

Judgment  219.  The  judgment  shall  direct  by  whom  the  costs  of 
^  wbrai  ®"^^  party  are  to  be  paid,  whether  by  himself  or  by  any 
cobu  to  be  other  party  to  the  suit  ^^  and  whether  in  whole  or  in  what 
^'^'  part  or  proportion  3. 

Power  of  220.  The  Court  shall  have  full  power  to  give  and  appor- 
f  ^I^Mta*     ^^^^  costs  of  every  application  and  suit  in  any  manner  it  thinks 

fit  ^^  and  the  fact  that  the  Court  has  no  jurisdiction  to  try  the 

case  is  no  bar  to  the  exercise  of  such  power. 

Provided  that,  if  the  Court  directs  that  the  costs  of  any 

application  or  suit  shall  not  follow  the  event  ^,  the  Court  shall 

state  its  reasons  in  writing. 

Every  order  relating  to  costs  made  under  this  Code  and 

not  forming  part  of  a  decree  may  be  executed  as  if  it  were  a 

decree  for  money. 

^  The  interlocutory  order  giving  saocessfiiUj  enforces  a  li^gil  zjght  and 
these  coflts  is  not  affected  by  the  is  guilty  of  no  mifA*^»*^"H|  then  (sub- 
general  award  of  costs  of  the  suit,  ject  to  sec.  a  a  of  the  Presidency 
9  Cal.  797.  SmaU Ganse  Courts  Act,  XV  of  i88a) 

'  Persons,  therefore,  not  parties  to  he  is  entitled  to  costs,  see  Cooper  y. 

the  record  cannot  be  subject  to  such  Whittingham,  15  Ch.  Div.  501.    So, 

an  order,  7  Bom.  486,  per  Scott  J.  as  a  rule,  is  the  mortgagee  in  a  re- 

And  the  Court  cannot  e.  g.  declare  demption  suit,  8  Bom.  190.     So  is  a 

that  the  costs  shall  be  paid  by  the  party  who  has  no  interest  in  the  suit 

unsuccessful  party  in  a  future  suit,  (3  Suth.  Civ.  B.  33 :  12  ibid.  444),  or 

33  Suth.  Civ.  B.  89.  has  not  opposed  the  plaintiff's  claim  (3 

'  As  e.  g.  where  a  {daintiff,  claim-  ibid.  33),  or  disclaims  (11  ibid.  48). 
ing  in  respect  of  two  distinct  matters,  As  to  appeals  from  orders  awarding 

succeeds  as  to  one  and  fails  as  to  the  costs,  see  8  Cal.  9I :  11  Cal.  359 :  8 

other,  Marshall,  79.  Bom.  368.    In  England  such  an  order 

^  But  see  supra,  sec.  123,  and  infra,  is  appealable  only  when  made  on  a 

sees.  Ill,  379,  par.  i,  which  to  some  wrong  principle,  or  when  the  costs  are 

extent  limit  this  discretionary  power.  part  of  the  relief  to  which  a  party  is 

And  the  discretion   must   be   exer-  entitled,  Daniell,  6th  ed.,  1274-5. 
cised  on  fixed  principles.    Thus  a  sue-  *  i.e.  the  result  of  the  whole  litiga-" 

cessful  appellant  is,  as  a  rule,  entitled  tion,  Waring  v.  Pearmany  32  W.  B. 

to  his  costs,  3  Cal.  473,  484 :   Exp.  429,  and  see  Garnet  y.  Bradley,  3- 

Masters i  1  Ch.  Div.  113,  and  it  may  App.  Ca.  950. 
be  said,  generally^  that  where  a  party 
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221.  The  Court  may  direct  that  the  costs  payable  to  one  Costs  may 
party  by  another  shall  be  set-off  against  a  sum  which  is  ad-  ugainst 

mitted  or  is  found  in  the  suit  to  be  due  from  the  former  to  "u™  ad- 
mitted or 

the  latter  ^.  found  due. 

222.  The  Court  may  give  interest  on  costs  at  any  rate  not  Intereet  on 
exceeding  six  per  cent,  per  annum^  and  may  direct  that  costs,  p     '  ^^^ 
with  or  without  interest,  be  paid  out  of,  or  charged  upon,  the  of  coats  out 
subject-matter  of  the  suit.  matter. 


CHAPTER  XIX. 

OF  THE   EXECUTION   OF  DECREES*. 

A. — Of  the  Court  by  which  Decrees  may  be  executed. 

223.  A  decree  may  be  executed  either  by  the  Court  which  Court  by 
passed  it  ^  or  by  the  Court  to  which  it  is  sent  for  execution  ^^  ^^y 
under  the  provisions  hereinafter  contained.  ^  ®^®" 

cuted. 

The  Court  which  passed  a  decree  may,  on  the  application 
of  the  decree-holder,  send  it  for  execution  to  another  Court, 

{a)  if  the  person  against  whom  the  decree  is  passed  actually 
and  voluntarily  resides  or  carries  on  business,  or  personally 
works  for  gain,  within  the  local  limits  of  the  jurisdiction  of 
such  other  Court  *,  or 

{b)  if  such  person  has  not  property  within  the  local  limits 
of  the  jurisdiction  of  the  Court  which  passed  the  decree' 
sufficient  to  satisfy  such  decree  and  has  property  within  the 
local  limits  of  the  jurisdiction  of  such  other  Court,  or 

[c)  if  the  decree  directs  the  sale-  of  immoveable  property 
situate  outside  the  local  limits  of  the  jurisdiction  of  the  Court 
which  passed  it  *,  or 

^  But  iiJiybfCT  held  in  England  ment,  which  may  be  ordered  by  a 

that  a  defendant  cannot  enforce  conr  civil  court  in  any  civil  proceedings, 

tribution  for  costs  against  a   co-de*  sec.  649  in&a. 

fendanti  Bearsley  v.  MiddletDeek,  18  *  Where  that  Court  ceases  to  exist 

Ch.  D.  236.     In  India  see  and  con-  or  to   have   jurisdiction,  see  infra, 

sider  9  Suth.  Civ.  B.  300.  sec.  649,  para.  2,  and  6  Cal.  513. 

'  The    rules    contained    in    this  *  See  sec.  17  (b)  supra,  p.  479* 

chapter  apply  also  to  the  execution  of  '6  Cal.  519. 
any  process  for  arrest,  sale,  or  pay- 

N  n  a 
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(d)  if  the  Court  which  passed  the  decree  ^  considers  for  any 
other  reason,  which  it  shall  record  in  writing,  that  the  decree 
should  be  executed  by  such  other  Court 

The  Court  which  passed  a  decree^  may  of  its  own  motion 
send  it  for  execution  to  any  Court  subordinate  thereto  '• 

The  Court  to  which  a  decree  is  sent  under  this  section  for 
execution  shall  certify  ^  to  the  Court  which  passed  it  the  &ct 
of  such  execution,  or,  where  the  former  Court  fails  to 
execute  the  same,  the  circumstances  attending  such  &ilure. 

If  the  decree  has  been  passed  in  a  case  cognisable  by  a 
Court  of  Small  Causes  and  the  Court  which  passed  it  ^  wishes 
it  to  be  executed  in  Calcutta,  Madras,  Bombay  or  Bangoon, 
such  Court  may  send  to  the  Court  of  SmaU  Causes  in  Calcutta, 
Madras,  Bombay  or  Rangoon,  as  the  case  may  be,  the  copies 
and  certificate  respectively  mentioned  in  clauses  (a),  (i),  and 
{c)  of  section  224;  and  such  Court  of  Small  Causes  shall  there- 
upon execute  the  decree  as  if  it  had  been  passed  by  itself. 

If  the  Court  to  which  a  decree  is  to  be  sent  for  execution 
is  situate  within  the  same  district  as  the  Court  which  passed 
such  decree,  such  Court  shall  send  the  same  directly  to  the 
former  Court.     But,  if  the  Court  to  which  the  decree  is  to  be 
sent  for  execution  is  situate  in  a  different  district,  the  Court 
which  passed  it  shall  send  it  to  the  District  Court  of  the  dis- 
trict in  which  the  decree  is  to  be  executed. 
Prooedure       224,  The  Court  sending  a  decree  for  execution  under 
Court  de-    Section  223  shall  send 
f^  *^j        (^)  a  copy  of  the  decree ; 

cree  bIuJI  (b)  a  certificate^  setting  forth  that  satisfaction  of  the  decree 
outS^by  "^^  ^^*  '^^  obtained  by  execution  within  the  jurisdiction 
Mio^er  of  the  Court  by  which  it  was  passed^*,  or,  where  the  decree 
has  been  executed  in  part,  the  extent  to  which  satisfaction 
has  been  obtained  and  what  part  of  the  decree  remains  un- 
executed; and 

>  See  p.  547,  note  3.  before  the  return  of  the  Cftftifififctaj 

^  A  munsif  s  Court  may  execute  a  see  6  Cal.  504. 
decree  in  a  suit  beyond  its  ordinary  *  See  form,  Sched.  IV.  No.  134. 

jurisdictionwhich  has  been  transferred  '  When  this  Court  has  ceased  to 

to  it  for  execution  by  a  District  Court,  exist,   or    to    have    jurisdiction    to 

Mad.  397.  execute  the    decree,  see  infra,  sec. 

'  As  to  recalling  the  proceedings  649,  par.  2. 


Court. 
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(c)  a  copy  of  any  order  for  the  execution  of  the  decree,  and, 
if  no  such  order  has  been  made,  a  certificate  to  that  effect. 

225,  The  Court  to  which  a  decree  is  so  sent  shall  cause  Conrt  re- 
such  copies  and  certificate  to  be  filed,  without  any  f'lrtter  ^|T^^ 
proof  of  the  decree  or  order  for  execution,  or  of  the  copies  decree  etc. 
thereof,  or  of  the  jurisdiction  of  the  Court  which  passed  it,  without"*^ 
unless  the  former  Court,  for  any  special  reasons  to  be  recorded  P***^^- 
tinder  the  hand  of  the  Judge,  requires  such  proof. 

226.  When  such  copies  are  so  filed,  the  decree  or  order  Execution 
may,  if  the  Court  to  which  it  is  sent  be  the  District  Court,  ^^^^1, 
be  executed  by  such  Court  or  by  any  subordinate  Court  ^  which  Court  to 

•  j   j»       A     A  A     ji  which  it  is 

it  directs  to  execute  the  same.  g^^^ 

227«  If  the  Court  to  which  the  decree  is  sent  for  execution  Execution 
be  a  High  Court,  the  decree  shall  be  executed  by  such  Court  court^f 
in  the  same  manner  as  if  it  had  been  made  by  such  Court  in  decree 
the  exercise  of  its  ordinary  original  civil  jurisdiction.  ted. 

228.  The  Court  ^  executing  a  decree  sent  to  it  under  this  Powen  of 
chapter  sWl.ave  tte  same  powers  in  executing  3  such  decree  ^^ 
as  if  it  had  been  passed  by  itself  *.    ^11  persons  disobeying  or  transmit- 
obstructing  the  execution  of  the  decree  shall  be  punishable 

by  such  Court  in  the  same  manner  as  if  it  had  passed  the 
decree.     And  its  orders  in  executing   such  decree   shall  be  Appeal 
subject  to  the  same  rules  in  respect  of  appeal  as  if  the  decree  ^^  **" 
had  been  passed  by  itself. 

229,  A  decree  of  any  Court  established  by  the  authority  Decrees  of 
of  the  Governor  General  in  Council  in  the  territories  of  any  eg^bllshed 
Foreign  Prince  or  State  *,  which  cannot  be  executed  within  by  Govem- 
the  jurisdiction  of  the  Court  by  which  it  was  made,  may  be  india  in 
executed  in  manner  herein  provided  within  the  jurisdiction  of  5f  ^p* 
any  Court  in  British  India  ®. 

^  That  a  Court  of  Small  Causes  is  '  But  it  cannot  send  on  the  decree  to 

'  subordinate '  to  the  District  Court,  a  third  court  for  execution,  except  as 

see  sec.  2  supra.  provided  by  sec.  226;  see  3  Cal.  512. 

y^  *  Its  powers  under  this  section  are  *  It  can,  e.  g.  determine  whether 

y<^  confined  to  the  execution  of  the  decree,  execution  is  barred,  5  Cal.  897. 

!       6  Ben,  Appxx.  66.     It  cannot  ques-  *  See  Bombay  Government  Gazette, 

tion  the  propriflty  4]c  correctness  of  18   March,  1880,  Part  I,  pp.  290, 

the   order   directing  execution,    nor  291. 

\      can  it  stay  execution  except  temper-  *  4  Ben.  A.  C.  J.  134. 
V     arily  under  sec.  239,  7  All.  333. 


550 


THE   CODE   OF  CIVIL   P&OG£DU&£. 


B. — Cf  Applicaiion  far  Exeeutum. 


Appll 
tion  for 


280.  When  the  holder  of  a  decree  desires  to  enforce  it  ^,  he' 

mMcatioB.   shall  apply'  to  the  Court  which  passed  the  decree^  or  to  the 

officer,  if  any,  appointed  in  this  behalf,  or  if  the  decree  has 

been  sent  under  the  provisions  hereinbefore  contained  to  another 

Court,  then  to  such  Court  or  to  the  proper  officer  thereof. 

The  Court  may  in  its  discretion  refuse  execution  at  the 
same  time  against  the  person  and  property  of  the  judgment- 
debtor*. 

Where  an  application  to  execute  a  decree  for  the  payment 
of  money  or  delivery  of  other  property  has  been  made  under 
this  section  and  granted  ^,  no  subsequent  application  to 
execute  the  same  decree  shall  be  granted  after  the  expiration 
of  twelve  years ^  from  any  of  the  following  dates  (namely): — 

(a)  the  date  of  the  decree  sought  to  be  enforced  or  of  the 
decree  (if  any)  on  appeal  affirming  the  same,  or 

(A)  where  the  decree  or  any  subsequent  order  directs  any 
payment  of  money  ®,  or  the  delivery  of  any  property,  to  be 
made  at  a  certain  date  ^ — the  date  of  the  default  in  making 
the  payment  or  delivering  the  property  in  respect  of  which 
the  applicant  seeks  to  enforce  the  decree. 

Nothing  in  this  section  shall  prevent  the  Court  from  gprant- 
ing  an  application  for  execution  of  a  decree  after  the  expiration 
of  the  said  term  of  twelve  years ^®,  where  the  judgment-debtor 
by  fraud  ^^  or  force  prevented  the  execution  of  the  decree  at 


'  Am  to  Applying  for  execution  of  » 
portion  of  a  decree  which  is  perfect 
for  execution  in  some  respects,  and 
imperfect  in  others,  see  3  Ben.  114, 
118,  per  Peacock  C.J. 

*  4  Cal.  605  :  7  All.  107. 

'  under  sec.  335;  see  3  Cal.  235. 

*  See  p.  548,  note  5. 

«    8  Suth.  Civ.  R  aSi. 

'  i.  e.  found  to  be  made  regularly 
and  formally  'admitted'  (sec.  245), 
8  Cal.  297,  and  see  6  Mad.  173. 

^  This  limitation  applies  to  the 
subsequent  application,  not  to  the 
order  passed  thereon,  6  Mad.  361. 

*  4  All.  155. 


'  Le.  an  actual  specified  j]Ate»  2U>t 
merely  monthljr  or  "iPr^]ft)1jj  7  Mad. 
84. 

^^  i.  e.  an  application  for  executioii 
made  after  the  expiration  etc.,  6  Mad. 

361. 

^^  4  Mad.  392.  Here  the  word 
'  fraud '  has  a  sense  wider  than  that 
in  which  it  is  generally  used  in  Eng- 
lish law,  6  Mad.3f6,  per  Innes  J.,  cit- 
ing Labeo's  definition  of  dolus  malus : 
'Omnis  calliditas,  fallacia,  machi> 
natio  ad  circumveniendum,  fallendum, 
decipiendum  alterum  adhibita,'  Dig. 
iv.  3,  I.  Where  the  judgment- 
debtor,  on  seeing  the  bailiff  approach 
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some  time  within  twelve  years  immediately  before  the  date  of 
the  application. 

Notwithstanding  anything  herein  contained^  proceedings 
may  be  taken  to  enforce  any  decree  within  three  years  after 
the  passing  of  this  Code^  unless  when  the  period  prescribed 
for  taking  such  proceedings  by  the  law  in  force  ^  immediately 
before  the  passing  of  this  Code  ^  shall  have  expired  before  the 
completion  of  the  said  three  years  ^. 

231*  If  a.  decree  has  been  passed  jointly  in  favour  of  more  Applica- 
persons  than  one,  any  one  or  more  of  such  persons,  or  his  or  ^^^  J^ 
their  representatives,  may  apply  for  the  execution  of  the  whole  cree- 
decree  for  the  benefit  of  them  all  *,  or,  where  any  of  them  has 
died,  for  the  benefit  of  the  survivors  and  the  representative  in 
interest  of  the  deceased  ^. 

If  the  Court  sees  sufficient  cause  *  for  allowing  the  decree 
to  be  executed  on  an  application  so  made,  it  shall  pass  such 
order  as  it  deems  necessary  for  protecting  the  interests  of  the 
persons  who  have  not  joined  in  the  application  '^. 

232.    If  a  decree  be  transferred  by  assignment  in  writing^  Applica- 
or  by  operation  of  law,  from  the  decree-holder  to  any  other  ^l^gfe^ee 
person,  the  transferee  may  apply  for  its  execution  to  the  Court  of  decree, 
which  passed  it  ^ ;  and,  if  that  Court  thinks  fit '®,  the  decree 


his  honse  to  attach  his  property,  left 
the  verandah,  went  inside  the  house, 
qhained  the  door  and  refused  to  open 
it,  his  conduct  was  held  to  be  a 
firaudulent  prevention  within  the 
meaniog  of  this  section,  9  Bom.  318. 

*  9  Mad.  454.  This  section  does 
not  apply  to  decrees  by  the  High 
CourtSy  6  Bom.  258. 

*  7  Bom.  314. 

8  6  All.  388 :  13  Cal.  559 ,  dissenting 
from  6  All.  189 ;  and  see  8  AII.419,  536. 

*  But  see  6  All.  69,  where  the  exe- 
cution was  conditional  on  all  the 
decree-holders  joining  in  a  conveyance 
to  the  judgment-debtor.  That  the 
execution  of  a  joint  decree  cannot  be 
taken  out  in  part»  see  5  All.  31, 
following  3  Ben.  A.  C.  J.  1 1 4,  per  Pea- 

r  cock  G.J.    But  see  9  Cal.  48a.    That 
/  one  joint  decree-hQlder,  by  foregoing 
his    riglit    to    execute    the    decree, 


cannot  d6|krive  another  of  his  right 
to  execute,  see  5  N.  W.  P.  16. 

'  I  Ben.  A.  C.  J.  63.  If  the  repre- 
sentative of  a  deceased  decree-holder 
wishes  to  take  out  execution  he 
should  get  his  name  substituted  on 
the  record  (sec.  363),  or  take  out 
administration  under  the  Succession 
Act  or  Act  Y  of  1881,  or  a  certificate 
under  Act  XXVII  of  i860. 

*  31  Suth.  Civ.  R.  33.  No  appeal 
lies  from  an  order  refusing  to  allow 
one  of  several  joint  decree-holders  to 
execute. 

^  I  Ben.  A.  C.  J.  a8. 

"  The  transferee  under  an  oral  as- 
signment is  not  entitled  as  of  right  to 
execution,  9  Bom.  179,  181. 

'  not  to  the  Court  (if  any)  to  which 
it  has  been  sent  for  execution,  5  Ben. 
497  :  9  Bom.  H.  C.  46,  49. 

*•  4  Ben.  A.  C  J.  aoo.    The  pro- 
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may  be  executed  in  the  same  manner  and  subject  to  the  same 
conditions  as  if  the  application  were  made  by  such  decree* 
holder  ^: 

Provided  as  follows : — 

(a)  where  the  decree  has  been  transferred  by  assig^nment, 
notice  in  writing  of  such  application  shall  be  given  to  the 
transferor  and  the  judgment-debtor^  and  the  decree  shall  not 
be  executed  until  the  Court  has  heard  their  objections  (if  any) 
to  such  execution  : 

(b)  where  a  decree  for  money  against  several  persons  ^  has 
been  transferred  to  one  of  them,  it  shall  not  be  executed 
against  the  others  ^. 

Tranaferae  283.  Every  transferee  of  a  decree  shall  hold  the  same  sub- 
subject  to  j®ct  to  the  equities  (if  any)  which  the  judgment-debtor  might 
equtiM.     hsi,Ye  enforced  against  the  original  decree-holder. 

234*  If  a  judgment-debtor  dies  before  the  decree  has  been 
fully  executed  *,  the  holder  of  the  decree  may  apply  to  the  Court 
which  passed  it  to  execute  the  same  against  the  l^;al  repre- 
sentative ^  of  the  deceased. 


Applica- 
tion 
against 
judgment- 
debtor*! 
representa- 
tive. 


bability  of  the  decree  being  executed 
against  one  of  several  judgment- 
debtors  is  no  ground  for  refusing  the 
application  of  the  purchaser  of  the 
decree  who  seeks  to  execute  it  against 
another  judgment^ebtor,  8  Mad.  455. 

^  9  Bom.  1 79:  II  Bom.  153.  There  is 
no  appeal  from  orders  under  this  sec- 
tion allowing  or  refusing  execution, 
3  Cal.  371,  708;  but  the  transferee 
may  sue  for  a  declaration  that  the 
transfer  is  valid,  and  entitles  him  to 
execute  the  decree,  7  AU.  457,  459. 
An  order  disallowing  the  judgment- 
debtor's  objection  to  the  assignee  of 
the  decree  taking  out  execution  is  a 
decree  and  appealable,  I  All.  668 : 
a  All.  91. 

^  i.  e.  a  decree  for  money  personally 
due  by  two  or  more  persons,  1 1  Cal. 

393. 

'  9  Suth.  Civ.  R.  333,  per  Peacock 

C.J.    The  reason  is  because  when  one 

of  the  persons  jointly  liable  under  a 

decree  unites  in  himself  the  characters 

of  creditor  and  joint  debtor  in  respect 


of  the  whole  decretal  debt,  the  effect 
is  to  extinguish  the  liability  of  aU 
the  oojndgment-debtors  under  the  de- 
cree. The  timnsferee*s  remedy  is  a  suit 
for  contribution,  9  Suth.  Civ.  B.  333. 
But  where  only  a  share  of  the  decree- 
holder^B  rights  is  transferred  to  one 
of  the  cojudgment-debton,  the  effect 
is  to  extinguish  only  so  much  of  the 
judgment-debt  as  he  has  so  acquired ; 
and  application  for  execution  may  be 
made  in  respect  of  the  whole  unex- 
tinguished portion,  5  All.  37,  33,  34. 

*  and  after  the   decree  has  been 
made,  14  Ben.  335,  note. 

*  3  Cal.  708  :  4  Cal.  908 :  8  Bom. 
341,  355.  A  Hindti  widow  may  be 
the  'legal  representative'  of  her  de- 
ceased husband  within  the  meaning 
of  this  section,  6  Cal.  479.  No  appesj^ 
lies  by  the  person  placed  on  tiie 
record  as  legal  representative,  3  Cal. 
709.  But  see  3  Cal.  334  (suit) ;  5 
Cal.  86  (injunction):  3  Cal.  708 
(revision). 
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Such  representative  shall  be  liable  only  to  the  extent  of  the 
property  of  the  deceased  which  has  come  to  his  hands  and  has 
not  been  duly  disposed  of  ^;  and  for  the  purpose  of  ascer- 
taining such  liability^  the  Court  executing  the  decree  may^  of 
its  own  motion  or  on  the  application  of  the  decree-holder^, 
compel  the  said  representative  to  produce  such  accounts  as  it 
thinks  fit. 

235.  The  application  for  the  execution  of  a  decree  shall  be  Contents  of 
in  writing  ^^  verified  by  the  applicant  or  by  some  other  person  ^^  *^ 
"pf o veJ  to  fhe  satisfaction  of  the  Court  to  be  acquainted  with 
the  facts  of  the  case^  and  shall  contain  in  a  tabular  form  the 
following  particulars  (namely)  : — 

(a)  the  number  of  the  suit ; 

[6)  the  names  of  the  parties ; 

(c)  the  date  of  the  decree ; 

(d)  whether  any  appeal  has  been  preferred  from  the  decree  *; 

(e)  whether  any  and  what  adjustment  of  the  matter  in  dis- 

pute has  been  made  between  the  parties  subsequently 
to  the  decree  * ; 

(f)  whether  any  and  what  previous  applications  have  been 

made  for   execution   of  the  decree  and  with   what 
result; 
(^)  the  amount  of  the  debt^  or  compensation^  with  the 
interest,  if  any,  due  upon  the  decree,  or  other  relief 
granted  thereby ; 


^  In  the  case  of  a  Hindti's  undivided 
family  the^ share  of  a,4QSfiai0tti  iiKthfil» 
passes  hj  survivorship  to  the  sons, 
and  is  not  assets  in  their  hands  for 
the  purposes  of  this  section,  5  Mad. 
323,  235,  235 ;  unless  it  has  heen 
attached  .before  his  death,  and  thus 
iSrouglit  under  the  oontrol  of  the 
Court  for  the  satisfaction  of  the 
decree,  5  Mad.  233. 

'  i.e.  'the  person  whose  name  ap- 
pears on  the  record  as  the  person  in 
whose  favour  the  decree  was  made, 
or  some  person  whom  the  Court  has 
by  order  recognised  as  the  decree- 
holder  from  the  original  plaintiff  or 
his  repfesentatives,'  2  Mad.  217. 
But  see  infira,  sec.  256. 


*  14  Suth.  Civ.  K.  205. 

'  This  puts  on  the  party  applying 
for  execution  the  obligation  of  stating 
any  adjustment  between  the  parties 
after  decree,  that  iSj  «n;.inftttM:  not 
done  through  the  Court,  as  well  as 
any  agreement  through  the  Court, 
a  Mad.  ai6.     See  infra,  sec.  258. 

*  4  Mad.  219,  where  there  had 
been  a  decree  declaring  certain  parties 
entitled  to  a  constantly  recurring 
right  to  receive  certain  amounts  of 
sacred  rice,  and  the  Court  held  that 
the  decree-holders  would  not,  on 
each  application  for  execution,  be  able 
to  state  definitely  to  what  extent 
relief  was  required. 
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Inventory 
to  aooom> 
pany  appli- 
cation for 
attachment 
of  move- 
able pro- 
perty. 

Further 
particulars 
when  ap- 
plication 
is  for  at- 
tachment 
of  immove- 
able pro- 
perty. 


When  ap- 
plication 
mast  be 
accompa- 
nied by 
extract 
from  Col- 
lector^B 
register. 


(A)  the  amount  of  costs,  if  any,  awarded ; 

(i)  the  name  of  the  person  against  whom  the  enforcement 
of  the  decree  is  sought  ^ ;  and 

(j)  the  mode  in  which  the  assistance  of  the  Court  is  re- 
quired *,  whether  by  the  delivery  of  property  specifically 
decreed,  by  the  arrest  and  imprisonment  of  the  person 
named  in  the  application,  or  by  the  attachment  of  his 
property,  or  otherwise  as  the  nature  of  the  relief  sought 
may  require  ^. 

236.  Whenever  an  application  is  made  for  the  attachment 
of  any  moveable  property  belonging  to  the  judgment-debtor 
but  not  in  his  possession^,  the  decree-holder  shall  annex  to  the 
application  an  inventory  of  the  property  to  be  attached,  con- 
taining a  reasonably  accurate  description  of  the  same^. 

237*  Whenever  an  application  is  made  for  the  attachment  of 
any  immoveable  property  belonging  to  the  judgment-debtor, 
it  shall  contain  at  the  foot  a  description  of  the  property 
sufficient  to  identify  it  ^,  and  also  a  specification  of  the  judg- 
ment-debtor's share  or  interest  therein  to  the  best  of  the 
belief  of  the  applicant  and  so  &r  as  he  has  been  able  to 
ascertain  the  same. 

Every  such  description  and  specification  shall  be  verified  in 
manner  hereinbefore  provided  for  the  verification  of  plaints  '^. 

238.  If  the  property  be  land  registered  in  the  Collector's 
office,  the  application  for  attachment  shall  be  accompanied  by 
an  authenticated  extract  from  the  register  of  such  office, 
specifying  the  persons  registered  as  proprietors  of,  or  as 
possessing  any  transferable  interest  in,  the  land  or  its  revenue, 
or  as  liable  to  pay  revenue  for  such  land,  and  the  shares  of 
the  registered  proprietors®. 


»  1 8  Suth.  Civ.  R.  56  :  24  ibid.  3. 

»  7  N.  W.  P.  79. 

^  i.  e.  the  mode  of  execution  is  to 
be  adapted  in  each  case  to  the  nature 
of  the  particular  relief  sought  to  be 
enforced  under  the  decree,  i  Hyde, 

158. 
*  See  infra,  sees.  268  and  27  a. 

'  This  inventory  must,  when  the 


property  is  moveable,  be  delivered 
into  Court  along  with  the  application 
under  sec.  235,  7  Cal.  559. 

*  12  Suth.  Civ.  B.  488:  18  ibid. 
411  :  7  Mad.  107. 

^  See  note  5. 

■  II  Suth.  Civ.  R.  175  :  16  ibid. 
149. 
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C, — Of  staying  Execution, 

239.  The  Court  to  which  a  decree  has  been  sent  for  execn-  When 
tion  under  this  chapter^  shall^  upon  sufficient  cause  being ^^^^^ 
shown^  stay  the  execution  of  such  decree  for  a  reasonable  time^^  ^<^* 

to  enable  the  judgment-debtor  to  apply  to  the  Court  by  which 
the  decree  was  made^  or  to  any  Court  having  appellate  juris- 
diction ^  in  respect  of  the  decree  or  the  execution  thereof,  for 
an  order  to  stay  the  execution,  or  for  any  other  order  relating 
to  the  decree  or  execution  which  might  have  been  made  by 
such  Court  of  first  instance  or  appellate  Court  if  execution 
had  been  issued  thereby,  or  if  application  for  execution  had 
been  made  thereto* ; 

and  in  case  Ihe  property  or  person  of  the  judgment-debtor 
has  been  seized  under  an  execution,  the  Court  which  issued 
the  execution  may  order  the  restitution  or  discharge  of  such 
property  or  person  pending  the  result  of  the  application  for 
such  order. 

240.  Before  passing  an  order  under  section  239  to  stay  Power  to 
execution,  or  for  the  restitution  of  property  or  the  discharge  g^^^lty 
of  the  judgment-debtor,  the  Court  may  require  such  security  ^^^ 
from,  or  impose  such  conditions  upon,  the  judgment-debtor  as  debtor. 
it  thinks  fit. 

241.  No   discharge  under  section   239   of   the  property  Liability 
or  person  of  a  judgment-debtor  •  shall  prevent  it  or  him  ment- 
from  bein&r  retaken  in   execution  of    the    decree  sent  for  debtor 

-  to  be  r 

executlOa.  *.  taken. 

242.  Any  order  of  the  Court  by  which  the  decree  was  Order  of 

passed,  or  of  such  Court  of  appeal  as  aforesaid,  in  relation  to  ^hich 

the  execution  of  such  decree,  shall  be  binding  upon  the  Court  i»«8«^  de- 

to  which  the  decree  was  sent  for  execution  •.  Court  ap- 

plied to. 

*  Sec.  223.  ^  Compare  sec.  341  infra. 

*  7  All.  330:  8  Cal.  918.  '  But  see  sec.  228  supra.  The 
'  3  N.  W.  P.  168.  Court  to  which  a  decree  is  sent  for 
^  5  Cal.   736 :   8  Cal.  918.      This      execution  must  not  try  whether  the 

section  aHeviates  any  hardship  that  Court  which  passed  the  decree  had 

might  result  from  the  realisation,  by  jurisdiction  to  make   it   or  not.     A 

simultaneous  executions  in  more  than  contrary  rule  would  virtually  subject 

one  district*  pf  more  than  the  amount  the  decrees   of  the  Civil  Courts  to 

decreed*  8  Cal.  690.  revision  and  reversal  by  Courts  to 


re- 
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Suy  of  248.    If  a  suit  be  pending  in  any  Court  against  the  holder 

MndLig  ^f  a  decree  of  such  Court,«on  the  part  of  the  person  against 
■ait  be*  whom  the  decree  was  passed,  the  Court  may  (if  it  think  fit) 
eree-holder  stay  execution  ^  on  the  decree,  either  absolutely  or  on  such 
u^Jodff-    terms  as  it  thinks  fit,  until  the  pending  suit  has  been  decided  *. 

debtor. 


-D. — Questions  for  Court  executing  Decree. 

Qaeetionf  244.  The  following  questions  shall  be  determined  by  order 
cidedby  <>f  ^^^  Court  executing  a  decree^  and  not  by  separate  suit^ 
Court  ex-    (namely) — 

(a)  questions  regarding  the  amount  of  any  mesne  profits  as 
to  which  the  decree  has  directed  inquiry  • ; 

(i)  questions  r^arding  the  amount  of  any  mesne  profits  or 
interest  ®  which  the  decree  has  made  payable  ^  in  respect  of  the 
subject-matter  of  a  suit,  between  the  date  of  its  institution 
and  the  execution  of  the  decree,  or  the  expiration  of  three 
years  from  the  date  of  the  decree  ^ ; 

(c)  any  other  questions*  arising  ^^  between  the  parties  ^^  to  the 
suit^*  in  which  the  decree  was  passed,  or  their  representatives  ^\ 


which  they  are  not  rabordiiiAta,  7 
Bom.  483.  And  it  cannot  refuse  exe- 
cution becanse  the  property  decreed 
to  be  sold  18  unsaleable,  8  Bom.  185. 

^  No  appeal  lies  from  an  order 
under  this  section,  9  Gal.  214.  Secus^ 
7*CaI.  733.   See  II  Bom.  H.  C.  151. 

»  6  N.  W.  P.  181.     But  see  7  Cal. 

733- 

'i.e.    the    Court    executing    the 

decree  at  the  time  when  the  appli- 

cation  is  made :  not  the  Court  which 

has  executed  the  decree  and  thereby 

hecome  functus  officio,  10  Cal.  540. 

^  6  Bom.  8,  148 :  9  Bom.  458, 469 : 
7  All.  549.  This  bars  suits  on  the 
judgments  of  British  Tndian  Courts. 
As  to  suits  on  the  judgments  of  foreign 
and  Native  Courts,  see  supra,  p.  393, 
and  sec.  14. 

"  See  sec.  ai3  supra. 

'  Sec.  209  supra. 

^  Sec.  211  supra,  and  cf.  L.B.,  2 
I.  A.  219. 

•  Sec.  211. 


•  20  Snth.  Civ.  R.  162. 

*•  i.e.  directly  arising,  7  AU.  174, 
per  Duthott  T.  ^Questions  as  to  the 
Qonstruction  of  the  decree  are  ques- 
tions relating  to  ita  execution,  9  CaL 

873. 

^  See  1 1  Ben.  149,  and  4  Bom. 
H.  C.  1 19  (judgment-debtor's  sureties 
for  performanoe  of  decrte). 

1*  6  Bom.  590:  but  not  between 
parties  to  the  decree  (8  Mad.  477) 
or  oo-decree-holders,  5  CaL  593.  The 
object  is  to  put  a  limit  to  litigation 
and  to  prevent  one  suit  growing  out 
of  another,  5  Mad.  218-19. 

^  i.  e.  heirs,  devisees^  executors,  or 
administrators,  5  All.  97, 456 :   8  AH." 
632  :  7  Cal. 403 :  12  Cal. 458  :  3Mad.  1 
363.  The  official  assignee  is  not  a '  re-  ' 
presentative '  of  the  judgment-debtor 
within  the  meaning  of  this  section,  7 
AIL  752.    Nor,  of  course,  is  the  pur- 
chaser of  the  plaintiff's  interest  not  { 
on  the  record,  21  Cal.  151. 
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and  relating  to  the  execution^^  dificharge  or  satisfaction  of  the 
decree*. 

Nothing  in  this  section  shall  be  deemed  to  bar  a  separate 
suit  for  mesne  profits  accruing  between  the  institution  of  the 
first  suit  and  the  execution  of  the  decree  therein^  where  such 
profits  are  not  dealt  with  by  such  decree^. 


E. — Of  the  Mode  of  executing  Decrees, 


245.  The  Courts  on  receiving  an  application  ^  for  the  execu-  Procedure 
tion  of  a  decree,  shall  ascertain  whether  such  of  the  require-  ^^'^Jl 
xnents  of  sections  235,  236,  237  and  238  as  maybe  applicable  cation  for 
to  the  case  have  been  complied  with;   and  if  they  have  not  of  decree, 
been  complied  with,  the  Court  may  reject  the  application,  or 
may  allow  it  to  be  amended  then  and  there,  or  within  a  time 
fixed  by  the  Court.     If  the  application  be  not  so  amended,  it 
shall  be  rejected  ^ 

Every  amendment  made  under  this  section  shall  be  attested 
by  the  signature  of  the  Judge. 


-  ^  4  All.  420  :  8  All.  146 :  8  Cal. 
477:  9  Cftl.  872:  10  Cal.  411:  5 
Bom.  45  :  6  Bom.  148  :  9  Bom.  468  : 

5  Mad.  217.  In  execution-proceed- 
ings the  Court  will  look  at  the  Bub- 
stance  of  the  transaction,  and  will  not 
be  disposed  to  set  aside  an  execution 
upon  mere  technical  grounds  where 
they  find  that  it  is  substantially 
right,  J*^.,  6  I.  A.  233. 

Cal.  733 :  7  Mad.  255  :  8  Mad. 
473:    10  Mad.   117:    5   All.    212: 

6  All.  393,  448:  9  All.  229:  10 
Bom.  155.  An  order  directing  ac- 
counts is  not  in  the  nature  of  a  final 
decree  and  was  therefore  not  an  appeal- 
able order  under  the  corresponding 
section  of  the  Code  of  1877,  9  Cal. 
773.  But  the  definition  of  a  decree 
in  the  present  Code  expressly  includes 
such  orders.  An  order  granting  an 
application  for  the  sale  of  certain 
property,  to  satisfy  a  sum  which,  in 
the  course  of  certain  execution  pro- 
ceedings has  been  found  due  to 
the  applicant  for  mesne  profits,  is 


not  appealable,  5  CaL  50.  Orders  de- 
termining questions  mentioned  or 
referred  to  in  this  section  and  not 
specified  in  sec.  588  are  'decrees/ 
see  the  definition,  p.  467,  supra,  and 
are  appeslahla. 

^  and  were  not  claimed  in  the 
plaint:  see  sec.  13,  expl.  Ill,  supra. 
A  Court  whose  decree  for  posses- 
sion  of  land  has  been  reversed  can 
order  the  land  to  be  restored  with  the 
mesne  profits  accrued  during  such 
possession,  14  Cal.  484.  And  where 
the  decree  under  which  an  execution 
sale  has  taken  place  is  reversed,  sec. 
244  does  not  bar  a  suit  for  the  pur- 
chase money,  13  Cal.  326. 

^  As  to  the  stamp  see  the  Court  Fees 
Act,  infra,  sched.  II.  art.  I.  As  to 
limitation,  see  sec.  230  supra,  and  Act 
XV  of  1877,  sched.  II.  art.  179. 

^  8  CaJ.  479:  14  Cal.  124.  An 
appeal  lies  from  orders  rejecting  ap- 
plications under  this  section,  see  sec. 
588,  cl.  (II). 
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Prooednre       When  the  application  is  admitted^  the  Court  shall  enter  in 
Una  ftppU-  ^^^  register  ^  of  the  suit  a  note  of  the  application  and  the  date 
cftuon.       Qj^  which  it  was  made^  and  shall  order  ^  execution  of  the 
decree  according  to  the  nature  of  the  application : 

Provided  that^  in  the  case  of  a  decree  for  money,  the  Yalue 
of  the  property  attached  shall,  as  nearly  as  may  be,  c(»TeBpond 
with  the  amount  for  which  the  decree  has  been  made. 

CioM-de-  246.  If  cross-decrees  between  the  same  parties'  for  the 
payment  of  money  be  produced^  to  the  Court,  execution  shall 
be  taken  out  only  by  the  party  who  holds  a  decree  for  the  larger 
sum,  and  for  so  much  only  as  remains  after  deducting  the 
smaller  sum,  and  satis&ction  for  the  smaller  sum  shall  be 
entered  on  the  decree  for  the  larger  sum  as  well  as  satisfaction 
on  the  decree  for  the  smaller  sum^. 

If  the  two  sums  be  equal,  satis&ction  shall  be  entered  up  on 
both  decrees. 

Explanation  I. — The  decrees  contemplated  by  this  section 
are  decrees  capable  of  execution  at  the  same  time*  and  by  the 
same  Court ''. 

Explanation  IL — This  section  applies  where  either  party  is 
an  assignee  of  one  of  the  decrees,  and  as  well  in  respect  of 
judgment-debts  due  by  the  original  assignor  as  in  respect  of 
judgment-debts  due  by  the  assignee  himself. 

Explanation  IIL     This  section  does  not  apply  unless 
the  decree-holder  in  one  of  the  suits  in  which  the  decrees 
have  been  made  is  the  judgment-debtor  in  the  other  and  each 
party  fills  the  same  character  in  both  suits ;  and 
the  sums  due  under  the  decrees  are  definite. 


/ 


^  Seo.  58  supra. 

*  8  Suth.  Civ.  B.  a83 :  19  ibid. 
132 :  8  Ben.  255 ;  but  see  sec.  230, 
para.  2,  and  sec.  256. 

'  This  section  does  not  apply  to 
cross-claims  under  the  same  decree, 
5  All.  273.  Wben  A  obtained  a  de- 
cree against  C,  and  C  obtained  a 
decree  against  A  and  B,  C  could,  if 
he  chose,  execute  the  second  decree 
for  the  whole  amount  as  against  A. 
He  is  therefore  equally  entitled  to 
execute  in  another  way,  i  e.  by  set- 


ting off  the  amount  thereof  as  againsi  ' 
A*n  decree,  9  Cal.  480,  481,  foUowing. 
Mitchell  y.  Oltf/ield,  4  T.  B.  1 23.         ) 

*  Ben.  F.  B.  503.  -^ 
'  The  execution-purchaser  need  not 

inquire  whether  the  Judgment-debtor 
had  a  cross -judgment  of  higher 
amount,  such  as  would  have  rendered 
the  order  for  execution  incorrect^ 
L.  B.,  13  Ind.  App.  10 :  614  Cal.  18. 

•  7  Suth.  Civ.  B.  535. 

^  3  N.  W.  P.  104.      See  i  Ben. 
F.  B.  23. 


CHAPTEE  XIX.   EXECUTION  OF  DEOBEES.    559 

lUtutrtUions, 

(a)  A  holds  a  decree  agaiiust  B  for  Rs.  1,000.  B  holds  a  decree 
against  A  for  the  payment  of  Bs.  1,000  in  case  A  fails  to  deliver 
certain  goods  at  a  future  day.  B  cannot  treat  his  decree  as  a 
cross-decree  under  this  section. 

(6)  A  and  B,  co-plainti£Gs,  ohtain  a  decree  for  Rs.  1,000  against 
Cf  and  C  obtains  a  decree  for  Rs.  1,000  against  B,  C  cannot  treat 
his  decree  as  a  cross-decree  under  this  section  ^. 

(c)  A  obtains  a  decree  against  B  for  Rs.  1,000.  C,  who  is  a 
trustee  for  B,  obtains  a  decree  on  behalf  of  ^  against  A  for  Rs.  1,000. 
B  cannot  treat  C'b  decree  as  a  cross-decree  under  this  section. 

247*  When  two  pafties  are  entitled  under  the  same  decree  Cross- 
to  recover  from  each  other  sums  of  different  amounts,  the  undersame 
party  entitled  to  the  smaller  sum  shall  not  take  out  execution  decree, 
against  the  other  party ;  but  satisfaction  for  the  smaller  sum 
shall  be  entered  on  the  decree^. 

When  the  amounts  are  equal,  neither  party  shall  take  out 
execution,  but  satisfaction  for  each  sum  shall  be  entered  on 
the  decree. 

248.  The  Court  shall  issue  a  notice  ^  to  the  party  a&rainst  Notice  to 

.   w.        ,.  — -  •    r  »  .  •/       o  show  cause 

whom  execution  is  appliea  Tor,'  requiring  him  to  show  cause,  why  decree 
within  a  period  to  be  fixed  by  the  Court,  why  the  decree  should  ^°^5  ^°* 
not  be  executed  against  him,  ecuted. 

(a)  if  more  than  one  year  has  elapsed  between  the  date  of 
the  decree  and  the  application  for  its  execution,  or 

(5)  if  the  enforcement  of  the  decree  be  applied  for  against 
the  legal  representative  of  a  party  to  the  suit  in  which  the 
decree  was  made  *  : 

'rovided  that  no  such  notice  shall  be  necessary  Proviso. 

in  consequence  of  more  than  one  year  having  elapsed  be- 
tween the  date  of  the  decree  and  the  application  for  execution, 
if  the  application  be  made  within  one  year  from  the  date  of 
^any  decree  passed  on  appeal  from  the  decree  sought  to  be 

^  Becanse  (Tb  liability  under  the  satisfaction  entered  up,   only  when 

decree  obtained  by  A   and  B  is  a  this  is  the  case,  5  All.  273,  274. 
liability,  not  to  IS  only,  who  is  Cs  '   See  form,  Sched.  IV,   no.   135. 

debtor  under  the  second  decree,  but  The  notice  must  be  served  as  a  sum-  ' 

toJ?anclanotherperson^,9Cal.  480,  mons,  sec.  94,  i.e.  as  provided  by 

per  Field  J.  sees.  72-92.    As  to  the  presumption  - 

^13  Suth.  Civ.  K.  106.    The  two  that  the  notice  has  been  issued,  Beb 

parties  must  hold iheBarae  character,  the  Evidence  Act,  sec.  114,  and  22 

and  possess  identical  rights  of  en-  Suth.  Civ.  B.  5. 
forcing  execution ;   and  enforcement  *  See  sec.  234  supra, 

of   the   decree   will  be   refused,   or 
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executed^  or  of  the  last  order  against  the  party  agamst  whom 
execution  is  applied  f  or^  passed  on  any  previous  application 
for  execution^  or 

in  consequence  of  the  application  being  against  the  I^;al 
representative  of  the  judgment-debtor^  if  upon  a  previous  ap- 
plication ^  for  execution  against  the  same  person  the  Court  has 
ordered  execution  to  issue  against  him'. 

Explanation, — In  this  section  the  phrase  'the  Court' means 
the  Court  by  which  the  decree  was  passed^  unless  the  decree 
has  been  sent  to  another  Court  for  execution^  in  which  case  it 
means  such  other  Court. 

248*  If  the  person  to  whom  notice  is  issued  under  the  last 
preceding  section  does  not  appear^  or  does  not  show  cause  to 
the  satisfaction  of  the  Court  why  the  decree  should  not  be 
executed^  the  Court  shall  order  the  decree  to  be  executed  '. 

If  he  offers  any  objection  to  the  enforcement  of  the  decree^ 
the  Court  shall  consider  such  objection  and  pass  such  order  as 
it  thinks  fit\ 

250*  When  the  preliminary  measures  (if  any)  required  by 
the  foregoing  provisions  have  been  taken^  the  Courts  unless 
it  sees  cause  to  the  contrary  ^^  shall  issue  its  warrant  for  the 
execution  of  the  decree. 

251*  Such  warrant  shall  be  dated  the  day  on  which  it  is 
issued^  signed  by  the  Judge  or  such  officer  as 'the  Court  ap- 
points in  this  behalf^  sealed  with  the  seal  of  the  Courts  and 
delivered  to  the  proper  officer  to  be  executed. 

And  a  day  shall  be  specified  in  such  warrant  on  or  before 
which  it  must  be  executed,  and  the  proper  officer  shall  endorse 
thereon  the  day  and  manner  in  which  it  was  executed^  or^  if  it 
was  not  executed^  the  reason  why  it  was  not  executed^  and  shall 


»  as  Suth.  Civ.  R.  32. 

*  Omission  to  give,  on  applying  for 
execution,  the  notice  required  by  this 
section  affects  the  regularity  of  the 
execution-sale  and  the  validity  of 
all  the  execution-proceedings^  3  All. 
424,  following  6  Oal.  103. 

'  See  14  Ben.  330. 

*  As  to  the  procure  in  such  case, 
see  5  Ben.  Appx.  '65,  per  Jackson  J. 


'  As,  for  example^  idifiBft  there  na^ 
cross-decrees  (sec..  246)4,  or  the  decree- 
holder  dies  while  execution-proceed- 
ings are  pending  (sec.  243).  The 
Code  does  not  empower  a  Court  of 
first  instance  to  refuse  to  execute  a 
decree  against  which  no  appeal  has 
been  preferred,  and  the  time  for 
appealing  against  which  has  expired, 
10  Cal.  819. 


i 


i 


CHAPTER  XIX.   EXECUTION  OF  DECREES.     56 1 

return  it  with  such  endorsement  to  the  Court  from  which  it 
issued^. 

252*  If  the  decree  be  against  a  party  as  the  legal  represen-  Decree 
tative^  of  a  deceased  person,  and  the  decree  be  for  money  to  be  ^^ta'^' 
paid  out  of  the  property  of  the  deceased,  it  may  be  executed  *^v«  ^o' 
by  the  attachment  and  sale  of  anj]^  such  property  ^  :  be  paid 

If  no  such  property  remains  in  the  possession  of  the  judg-  ^^*  °^,^®' 
ment-debtor,  and  he  fails  to  satisfy  the  Court  that  he  has  duly  property, 
applied  such  property  of  the  deceased  as  is  proved  to  have 
come  into  his  possession,  the  decree  may  be  executed  against 
the  judgment-debtor  to  the  extent  of  the  property  not  duly 
applied  by  him,  in  the  same  inanner  as  if  the  decree  had  been 
against  him  personally  *. 

253*    Whenever  a  person  has,  before  ^  the  passing  of  a  Decree 
decree  in  an  original  suit,  become  liable  as  surety  for  the  per-  ^^ 
f ormance  of  the  same  ^  or  of  any  part  thereof,  the  decree  may 
be  executed  against  him  to  the  extent  to  which  he  has  rendered 
himself  liable,  in  the  same  manner  as  a  decree  may  be  executed 
against  a  defendant : 

Provided  that  such  notice  in  writing  as  the  Court  in  each 
case  thinks  sufficient  has  been  given  to  the  surety"^. 

254.  Every  decree  or  order  directing  a  party  to  pay  money.  Decree  for 
as  compensation  or  costs,  or  as  the  alternative  ®  to  some  other  ^^^^7- 
relief  granted  by  the  decree  or  order,  or  otherwise  ®,  may  be 
enforced  by  the  imprisonment  of  the  judgment-debtor^^  or  by 
the  attachments^  and  sale  of  his  property  in  manner  hereinafter 
provided,  or  by  both. 

255*  If  the  decree   be  for  mesne   profits  or  any  other  Decree  for 
matter  the  amount  of  which  in  money  is  to  be  subsequently  ^g^g^. 

^  ioCal.18.  And  see  supra,  sec.  333.  "  Sec.  208. 

^      '4  Cal.  342.  '  e.  g.  as  interest  on  the  amount 

*         ^  JS  P^^^<^  ^  ^^®  representative,  3  decreed  or  on  the  costs,  sec.  209. 

Ben!TBrBrp4,  per  Peacock  C.J.  "  This    includes    a    pardanashln     ' 

^  *  As  to  execution  against  a  repre-  woman,  i   Ben.  F.  B.  B.  31.    The    ' 

sentative,  see  13  Suth.  Civ.  B.  517  :  Code  contemplates   only  one  arrest. 

14  ibid.  363.  A  judgment-creditor    once   arrested 

^  7  Mad.  284,  387 :  3  All.  809.  and  imprisoned    in   execution  of  a 

3  N.  W.  P.  88.  decree  cannot  be  again  arrested  under 

2  All.  604:  8  All.  639.    The  de-  a  &esh  writ  on  the  same  decree,  13 

cree-holder  has  also,  of  course,  his  Cal.  657. 

remedfy'on'IKe  surety-bond,  6  N.  W.  "  See  form  of  warrant  ofattach- 

B.  261.  ment,  Sched.  IV,  no.  136. 

VOL.  II.  0  0 
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determined,  the  property  of  the  judgment-debtor  may,  before 
the  amount  due  from  him  under  the  decree  has  been  ascertained, 
be  attached  as  in  the  case  of  an  ordinaiy  decree  for  money  ^ 

256*  When  a  decree  is  passed  for  a  sum  of  money  only, 
and  the  amount  decreed  does  not  exceed  the  sum  of  one 
^^^aUoo  thousand  rupees,  the  Court  may,  when  passing  the  decree,  on 
for  money  the  oral  application  of  the  decree-holder,  order  immediate  exe- 
^^^'  cution  thereof  by  the  issue  of  a  warrant  directed  either  against 
n.  i,ooo.  ^he  pexsoQ.^  of  the  judgment-debtor  if  he  is  within  the  local 
limits  of  the  jurisdiction  of  the  Court,  or  against  his  move- 
able property  ^  within  the  same  limits  ^. 

257.  All  money  payable  under  a  decree  shall  be  paid  as 
follows  (namely)^ 

(fl)  into  the  Court  whose  duty  it  is  to  execute  the  decree ; 


Modee  of 
paying 
money  un- 
der decree. 


or 


(b)  out  of  Court  to  the  decree-holder;  or 

(c)  otherwise  as  the  Court  which  made  the  decree  directs. 

Agreement  257  A.  Every  agreement  to  give  time  for  the  satisfaction  of 
tii^^to  *  judgment-debt*  shall  be  void  unless  it  is  made  for  con- 
judgment-  sideration  and  with  the  sanction  of  the  Court  which  passed 

the  decree,  and  such  Court  deems  the  consideration  to  be  under 

the  circumstances  reasonable®. 
Agreement      Every  agreement  for  the  satis&ction  of  a  judgment-debt, 
^tion  of   which  provides  for  the  payment,  directly  or  indirectly,  of  any 
judgment-  gum  in  excess  of  the  sum  due  or  to  accrue  due  under  the  decree, 

shall  be  void  unless  it  is  made  with  the  like  sanction '^. 

Any  sum  paid  in  contravention  of  the  provisions  of  this 

section  shall  be  applied  to  the  satisfaction  of  the  judgment-debt ; 


^  8  Suth.  Civ.  B.  9,  and  lee  ibid.  42. 

'  This  provision  is  unaffected  by 
sec.  642,  par.  a. 

'  See  the  General  Clauses  Act,  s.  2, 
cl.  6,  supra,  vol.  i.  p.  488,  and  8  Ben. 
508. 

*  There  cannot  be,  under  this  sec- 
tion, simultaneous  executions  against 
both  person  and  property. 

^  i.e.  every  agreement  between  a 
judgment-debtor  and  a  judgment- 
creditor  for  extending  the  time  for 
enforcing  the   decree   by  execution. 


This  section  is  not  intended  to  pre- 
vent the  parties  firom  entering  into  a 
fresh  contract  for  the  payment  of  the 
judgment-debt  by  instalments  or 
otherwise,  11  Cal.  671. 

*  8  Bom.  538  :  5  All.  492. 

^  I  Bom.  538  :  9  Bom.  178.  This 
section  applies  only  as  between  parties 
to  the  suit  and  decree,  6  Mad.  loi. 
When  the  agreement  is  made  with 
the  sanction  of  the  Court,  the  decree 
may  be  executed  in  accordance  with 
its  provisions;  5  All.  492,  596. 
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and  the  surplus^  if  any,  shall  be  recoverable  by  the  judgment- 
debtor. 

258*  If  any  money  payable  under  a  decree  \  is  paid  out  of  Payment 
Court,  or  the  decree  is  otherwise  aS justed  in  whole  or  in  part  i^^i^^' 
to  the  satisfaction  of  the  decree-holder,  or  if  any  payment  is 
made  in  pursuance  of  an  agreement  of  the  nature  mentioned 
in  section  257  A,  the  decree-holder*  shall  certify  such  payment 
or  adjustment  to  the  Court  whose  duty  it  is  to  execute  the 
decree^. 

^  TThe  judgment-debtor  also  may  inform  the  Court  of  such 
payment  or  adjustment,  and  apply  ^  to  the  Court  to  issue  a 
notice  to  the  decree-holder  to  show  cause*,  on  a  day  to  be  fixed 
by  the  Court,  why  such  payment  or  adjustment  should  not  be 
recorded  as  certified ;  and  if,  after  due  service  of  such  notice, 
the  decree-holder  fails  to  appear  on  the  day  fixed,  or  having 
appeared  fails  to  show  cause  why  the  payment  or  adjustment 
should  not  be  recorded  as  certified,  the  Court  shall  record  the 
same  accordingly. 

No  such  payment  or  adjustment  shall  be  recognised  by  any 
Court  ^  unless  it  has  been  certified  as  aforesaid ''. 

259.  If  the  decree  be  for  any  specific  moveable  *,  or  for  any  Decreegfor 
share  in  a  specific  moveable,  or  for  the  recovery  of  a  wife,  it  S^ei5,ieg 


I  ■ 


^  i.  e.  an^  existing  decree,  5  Bom. 
U. Cy  A.C.J.  7S. 

'  Where  there  are  more  decree- 
holdenTThan  one^tMs  means  'all  the 
decree-holders'  (Act  I  of  1868,  a.  2, 
ci.  2),  9  Cal.  855.  As  to  the  applica- 
tion for  a  certificate  of  part-payment, 
see  jl  Cal.  448. 

What  this  means  ib,  that  the 
judgment-creditor  must  go  to  the 
Court  and  say,  '  My  decree  has  been 
adjusted  and  extinguished :  strike  off 
the  case,*  7  All.  431. 

*  within  2odayB,  ActXVof  1877, 
sched.  II,  art.  161 ;  which  seems  too 
jsho^  a  time :  see  6  Bom.  146. 

i.e.  to  allege  and  prove  to  the 
satisfaction  of  the  Court,  11  CaL  168. 
The  High  Courts  at  Calcutta 
and  Allahabad  hold  that  this  means, 
any  Court  executing  the  decree,  not 

O 


any  Court  hearixig  ft  sait  for  money 
paid  to  a  judgment-creditor  out  of 
court  and  not  certified,  9  Cal.  790 
and  10  Cal.  356 :  3  All  533,  539 :  7 
All.  128,  129.  But  the'  High  Court 
of  Bombay  (6  Bom.  146,  10  Bom. 
155)  holds  that  such  suits  are 
barred;  and  where  the  judgment- 
debtor,  pursuant  to  a  non-certified 
compromise,  executed  a  bond  in  aatis- 
&ction  of  the  debt,  that  Court  held 
the  bond  to  be  without  consideration, 
8  Bom.  300. 

^  This  section  refers  to  any  decree, 
6  Cal.  788.  It  does  not  bar  a  suit  for 
damages  for  breach  of  a  contract  to 
certify  satisfaction  of  a  decree,  8 
Mad.  277 :  and  see  9  Mad.  loi. 

"  See  the  Specific  Relief  Act,  I  of 
1877,  s.  II,  supra,  vol.  f.  p.  951. 
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orreooTery  may  be  enforced  by  the  seizure,  if  practicable,  of  the  moveable 
^^•^  or  share,  and  by  the  delivery  thereof  to  the  party  to  whom  it 
has  been  adjudged,  or  to  such  person  as  he  appoints  to  receive 
delivery  on  his  behalf,  or  by  the  imprisonment  of  the  judge- 
ment-debtor, or  by  attaching  his  property  or  by  both  impri* 
sonment  and  attachment  if  necessary. 

When  any  attachment  under  this  section  has  remained  in 
force  for  six  months,  if  the  judgment-debtor  has  not  obeyed 
the  decree  and  the  decree-holder  has  applied  to  have  the 
attached  property  sold,  such  property  may  be  sold,  and  out  of 
the  proceeds  the  Court  may  award  to  the  decree-holder,  in 
cases  where  any  amount  has  been  fixed  under  section  208, 
such  amoant,  and,  in  other  cases,  such  compensation,  as  it 
thinks  fit,  and  shall  pay  the  balance,  if  any,  to  the  judgment- 
debtor  on  his  application. 

If  the  judgment-debtor  has  obeyed  the  decree  and  paid  all 
costs  of  executing  the  same  which  he  is  bound  to  pay,  or  if, 
at  the  end  of  six  months  from  the  date  of  the  attachment, 
no  application  to  have  the  property  sold  has  been  made, 
or,  if  made,  has  been  refused,  the  attachment  shall  cease  to 
exist. 

Deem  for  260.  When  the  party  against  whom  a  decree  for  the  specific 
perform-  performance  of  a  contract,  or  for  restitution  of  conjugal  rights  ^, 
*?t*ti^  ^®"  or  for  the  performance  of  or  abstention  from  any  other  par- 
of  conjugal  ticular  act^,  has  been  made,  has  had  an  opportunity  of  obeying 
"*^  the  decree  or  in jimction  and  has  wilfully  failed  to  obey  it  ^,  the 


'  As  to  these  decrees  in  case  of 
Hindtis,  see  i  Bom.  164 :  14  Ben.  298  : 
6  Suth.  Civ.  R.  105:  8  ibid.  467: 
23  ibid.  33,  col.  1 :  2  Agra  Civ.  C. 
App.  112  :  8  All.  78  :  5  Bom.  H.  C, 
A.  C.  J.  309  (leprosy).  In  a  very 
recent  case  Pinhey  J.  refused  to 
compel  a  Hindti  woman  to  cohabit 
with  a  husband  to  whom  she  had 
been  married  when  she  was  eleven 
years  old,  and  with  whom  she  had 
never  lived,  9  Bom.  529,  and  see  i 
Ind.  Jur.  N.S.  307.  But  this  decision 
has  been  reversed  on  appeal.  In 
England  disobedience  to  an  order  for 
restitution  of  conjugal  rights  is  no 
longer  punishable  by  attachment,  but 


is  a  ground  for  judicial  separation, 
or,  in  the  case  of  an  adulterous  hus- 
band, of  dissolution  of  marriage,  47  & 
48  Vic.  c.  68.  B.  5.  As  to  decrees  for 
restitution  etc.  in  the  case  of  Parsfs, 
see  Act  XY  of  1865,  sec.  36 :  9 
Bom.  H.  C.  290 :  in  the  case  of  Mu- 
hammadans,  ii  Moore  I.  A.  551  :  8 
All.  149. 

'  A  decree  declaring  a  party  en-  I 
titled  to  a  constantly  recurring  right  | 
to  receive  certain  payments  in  kind,  I 
valued  at  a  certain  annual  sum,  t 
cannot  be  executed  under  the  Code,  I 
4  Mad.  219. 

»  I  All.  501. 
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decree  may  be  enforced  by  his  imprisonment,  or  by  the  attach- 
ment of  his  property,  or  by  both^. 

When  any  attachment  under  this  section  has  remained  in 
force  for  one  year,  if  the  judgment-debtor  has  not  obeyed 
the  decree  and  the  decree-holder  has  applied  to  have  the 
attached  property  sold,  the  property  may  be  sold ;  and  out  of 
the  proceeds  the  Court  may  award  to  the  decree-holder  such 
compensation  as  it  thinks  fit,  and  may  pay  the  balance,  if 
any,  to  the  judgment-debtor  on  his  application. 

If  the  judgment-debtor  has  obeyed  the  decree  and  paid  all 
costs  of  executing  the  same  which  he  is  bound  to  pay,  or  if, 
at  the  end  of  one  year  from  the  date  of  the  attachment,  no 
application  to  have  the  property  sold  has  been  made  and 
granted,  the  attachment  shall  cease  to  exist. 

261.  If  the  decree  be  for  the  execution  of  a  conveyance,  or  Decree  for 
for  the  endorsement  of  a  negotiable  instrument,  and  the  ^f  ^^^y. 
judgment-debtor  neglects    or  refuses  to    comply  with  the  ances,  or 
decree,  the  decree-holder  may  prepare  the  draft  of  a  convey-  me^^  ^f 
ance  or  endorsement  in  accordance  with  the  terms  of  the?^^*^*^^® 
decree,  and  deliver  the  same  to  the  Court.  ments. 

The  Court  shall  thereupon  cause  the  draft  to  be  served 
on  the  judgment-debtor  in  manner  hereinbefore  provided 
for  serving  a  summons,  together  with  a  notice  in  writing 
stating  that  his  objections,  if  any,  thereto  shall  be  made 
within  such  time  (mentioning  it)  as  the  Court  fixes  in  this 
behalf. 

The  decree-holder  may  also  tender  a  duplicate  of  the  draft 
to  the  Court  for  execution,  upon  the  proper  stamp-paper  if  a 
stamp  is  required  by  law. 

On  proof  of  such  service,  the  Court,  or  such  officer  as  it 
appoints  in  this  behalf,  shall  execute  the  duplicate  so  tendered, 
or  may,  if  necessary,  alter  the  same,  so  as  to  bring  it  into 
accordance  with  the  terms  of  the  decree  and  execute  the 
duplicate  so  altered : 

Provided  that,  if  any  party  object  to  the  draft  so  served  as 
aforesaid,  his  objections  shall,  within  the  time  so  fixed,  be 
stated  in  writing  and  argued  before  the   Court,   and   the 

^  It  cannot  be  enforced  by  directing      injunction  by  (e.g.)  pulling  down  a 
tbe  n^Czfr  to  carry  out  a  mandatory      wall,  8  Cal.  174. 
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Court  shall  thereupon  pass  Buch  order  ^  as  it  thinks  fit^  and 
execute,  or  alter  and  execute,  the  duplicate  in  aocordanoe 
therewith. 

Form  and       262,  The  execution  of  a  conveyance,  or  the  endorsement  of 

eiecntkm    ^  negotiable  instrument,  by  the  Court  under  the  last  preceding 

ofoonvej-  section  may  be  in  the  following  form,  'C  D,,  Judge  of  the 

Court.        Court  of  (or  m  tie  case  may  fo),  for  A,  B.,  in  a 

suit  by  E»  F.,  against  A.  £./  or  in  such  other  form  as  the 

High  Court  may  from  time  to  time  prescribe,  and  shall  have 

the  same  effect  as  the  execution  of  the  conveyance  or  endorse* 

ment  of  the  instrument  by  the  party  ordered  to  execute  or 

endorse  the  same  '. 


Decree  for      263.  If  the  decree  be  for  the  delivery  of  any  immoveable 

l^m^    property^,  possession  thereof  shall  be  delivered  over  to  the 

pertj.        party  to  whom  it  has  been  adjudged,  or  to  such  person  as  he 

appoints  to  receive  delivery  on  his  behalf,  and,  if  need  be,  by 

removing  any  person  boimd  by  the  decree  who  refuses  to 

vacate  the  property  *. 


texumt 


peiiveryof  264.  If  the  decree  be  for  the  delivery  of  any  immoveable 
able  pro-  property  in  the  occupancy  of  a  tenant  or  other  person  entitled 
pertywlien  (^  occupy  the  same  and  not  bound  by  the  decree  to  relinquish 
pancy  of  such  occupancy,  the  Court  shall  order  delivery  to  be  made  by 
affixing  a  copy  of  the  warrant  in  some  conspicuous  place  on 
the  property^,  and  proclaiming  to  the  occupant  by  beat  of 
drum,  or  in  such  other  mode  as  is  customary,  at  some  con- 
venient place,  the  substance  of  the  decree  in  r^^rd  to  the 
property : 

Provided  that,  if  the  occupant  can  be  found,  a  notice  in 


'  Sach  orders  are  appealable  to  the 
High  Court,  sec.  588,  d.  (15),  sec.  589. 

'  That  an  assignment,  by  endorse- 
ment signed  by  the  Judge,  of  a  mort- 
gage for  more  than  rs.  100  requires 
registration,  see  2  All.  392. 

'  This  would  not  include  an  order 

for    foreclosure    absolute.    Wood   v. 

^Wheater,  22  Ch.  D.   281.     Section 

263  relates  only  to  the  delivery  of 

immediate    possession.    When    the 


property  is  in  the  occupation  of  a  N 
tenant,  etc,  see  sec.  264.  ) 

*  Thispowertoremovewould, where 
the  property  is  a  house,  probably  in- 
clude the  right  to  brei^  the  door,  7 
Bom.  H.  C,  Cr.  Ca.  85. 


:--i 


f 


/ 


For  a  form  of  warrant  to  give  pos-  y 
session,  etc.,  see  sohed.  IV,  no.  122^ 

*  When  this  was  not  done,  see  15 
Suth.  Civ.  K.  99. 


^ 
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Toting  containing  such  substance  shall  be  served  upon  him^ 
and  in  such  case  no  proclamation  need  be  made  ^. 

265.  If    the   decree   be   for   the   partition*   or   for   the  Partition 
separate  possession  of  a  share  of  an  undivided  estate  paying  ge,^tion^ 
revenue  to  Government,  the  partition  *  of  the  estate  or  the  of  •hare, 
separation  of  the  share  shall  be  made  by  the  Collector  and 
according  to  the  law,  if  any,  for  the  time  being  in  force  for 
the  partition*,  or  the  separate  possession  of  shares,  of  such 
estates  ^. 


F. — Of  Attachmeni  cf  Property. 

266.  The  following  property  is  liable  to  attachment  and  Property 
sale  in  execution  of  a  decree,  (namely),  lands,  houses  or  other  ^<^^, 
buildings,  goods,  money,  bank-notes,  cheques,  bills  of  exchange,  ment  and 
hundis,   promissory-notes.   Government-securities,    bonds    or  cution  of 
other  securities  for  money,  debts  *,  shares  in  the  capital  or  d^r**- 
joint  stock  of  any  railway,  banking  or  other  public  Company 
or  Corporation,  and,  except  as  hereinafter  mentioned,  all  other 
saleable'  property®,  moveable  or  immoveable,  belonging  to 
the  judgment-debtor  or  over  which,  or  the  profits  of  which, 
he  has  a  disposing  power  which  he  may  exercise  for  his  own 


I 


'  If  the  decree-holder  does  not 
choose  to  put  in  motion  this  power, 
and  contents  himself  with  a  mere 
formal  order  declaring  his  possession, 
but  giving  him  no  actual  possession, 
it  seems  that  (notwithstanding  sees. 
1 3  and  244)  he  may  sue  for  ejectment, 
II  Gal.  93. 

'  *  partition  *  here  includes  the  de- 
livery of  the  shares  to  their  respective 
allottees^  ii  Bom.  662. 

^  8  Bom.  539.  This  section  does  not 
apply  to  raiyatw^  land,  but  to  per- 
manently settled  estates,  6  Mad.  97, 
confirmed  in  7  Mad.  382.  As  to  the 
meaning  of  'estate'  in  the  N.  W. 
Provinces,  see  6  AH.  452 ;  in  the  Lower 
Provinces,  7  Cal.  153 :  10  Gal.  436, 
440.  As  to  executing  decrees  in 
partition-cases,  see  3  Gal.  514  and 
551  :  7  Gal.  153. 

*  '  Debts '  here  means  claims  other 


than  judgment-debts  [as  to  these  see 
sec.  273  and  6  Mad.  419],  over  which 
the  Gourts  of  British  India  have  jaris- 
diction.  It  does  not  include  debts  due 
to  a  British  subject  by  a  foreign 
government  or  a  subject  of  a  foreign 
government,  5  Bom.  249. 

*  Where  the  decree  expressly  directs 
certain  property  to  be  sold,  its  sale- 
ability  cannot  be  q^uestioned  in  execu- 
tion, 8  Bom.  187. 

*  That  a  decree  for  money  may  T>e 
attached,  see  7  Ben.  318.  So  can  a 
right  to  redeem,  5  Ben.  380,  unless 
the  person  applying  for  attachment 
is  the  mortgagee,  5  Ben.  450  :  i  Gal. 
337.  And  see  7  Mad.  315  (share  of 
land  in  Malabar  devised  with  a 
clause  that  it  should  be  held  impart- 
ible), and  7  Ben.  A.  G.  J.  159  (house 
built  and  occupied  with  permission 
of  owner  of  land  for  forty  years). 


# 
« 
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benefit  ^,  and  whether  the  same  be  held  in  the  name  of  the 
judgment-debtor  or  by  another  person  in  trost  for  him  or  on 
his  behalf: 

Provided  that  the  following  particulars  shall  not  be  liable 
to  such  attachment  or  sale^  (namely) — 

(a)  the  necessary  wearing  apparel  of  the  judgment-debtor^ 
his  wife  and  children  '  ; 

(b)  tools  of  artizans^  and,  where  the  judgment-debtor  is  an 
agriculturist,  his  implements  of  husbandry  and  such  cattle  as 
may  in  the  opinion  of  the  Court  ^  be  necessary  to  enable  him 
to  earn  his  livelihood  as  such ; 

(c)  the  materials  of  houses  and  other  buildings  belonging 
to  and  occupied  by  agriculturists  ^ ; 

(rf)  books  of  account  * ; 

(e)  mere  rights  to  sue  for  damages  *; 

(/)  any  right  of  personal  service ' ; 


*■  A  member  of  an  undivided  Hindd 
fkmilymay^in  the  Bombay  Presidencj, 
alienate  for  valuable  ooniideration 
his  share  in  the  undivided  property. 
Such  share  may  therefore  be  taken  in 
execution  for  his  debt,  lo  Bom.  H.  C, 
139 ;  and  see  4  Cal.  723 :  L.  R.,  4 
I.  A.  247  :  4  Cal.  809.  But  land 
assigned  to  a  Hindd  widow  with  a 
proviso  against  alienation  could  not 
be  attached  and  sold  in  execution 
of  a  money-decree  against  her,  10 
Bom.  604. 

'  9  Bom.  H.  C.  272.  The  manffo- 
IcteUtra,  or  neck-ornament  worn  by 
a  Hindti  married  woman  during  her 
husband*8  lifetime  and  never  removed 
till  his  death,  is  part  of  her  '  neces- 
sary wearing  apparel,*  9  Bomb.  106. 
And  all  ornaments  on  her  person,  if 
forming  part  of  her  stridhana,  are 
exempt  from  execution  against  her 
husband,  8  Bom.  H.  C,  A.  C.  J.  1 29. 

'  In  order  to  exempt  from  execution 
any  of  the  debtor*s  cattle  the  Court 
must  first  express  its  opinion  that  such 
cattle  are  necessary  to  enable  him  to 
earn  his  livelihood,  and  the  Court  which 
has  to  decide  this  point  is  the  Court 
which  issues  the  execution,  10  Cal.  40. 

*  This  exempts  houses  dwelt  in  by 


agriculturists  as  such  and  the  farm- 
buildings  appended  to  such  dwellings, 
7  Bom.  531.  It  does  not  exempt  the  , 
materials  of  a  house  specifically  mort- 
gaged, 4  Bom.  25,  where  the  mortgagee 
has  obtaiAfidiukfiref^  for  its  sale. 

'  3  Bom.  H.  C,  O.  C.  J.  42.  Though 
aooount-books  cannot  be  attached  and 
sold  as  waste  paper,  yet,  to  prevent  a     1    | 
judgmeat-debtor  from   making  away  1 

with  his  books  and  thus  defeating  a         1 
decree-holder,  the  Court  executing  a 
decree  may,  when  the  decree-holder 
applies  to  attach  debts  in  execution, 
require  the  judgment-debtor  to  produce     / 
his  books  in  Court  and  leave  them  in   / 
the  Court's  custody,  3  N.  W.  P.  534^^     • 

•    7   Ben.   187:    6  N.  W.  P.  95.  ■ 
'  Damages  *  here  includes  mesne  pro-         ' 
fits,  9  Cal.  697,  per  Field  J. 

^10  Bom.  395,  e.g.  the  right  of  s.^ 
sehait  to  perform  tKe^oraMp  oi  9fi  ' 
idol,  7  SuUi.  C.  B.  266  :  6  Bom.  300 :  ' 
6  Ben.  728  :  5  Ben.  617.    Were  the; 
law  othemnse  the  right    might  be         ^ 
sold  to  a  Muhammadan  or  a  Christian 
who  might  not  be  willing  to  worship 
the  idol,  and  who  could  not,  moreover, . 
prepare  its  food.    But  se^  L.  K.,  6 
I.  A.  182,  and  6  Bom.  596.  y 
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(ff)  stipends  and  gratuities  allowed  to  military  and  civil 
pensioners  of  Government  ^,  and  political  pensions ; 

(A)  the  salary  oF  a  puLlic  officer  or  of  any  servant  of  a 
Railway  Company^  when  such  salary  does  not  exceed  twenty 
rupees  per  mensem^  and  one  moiety  of  the  salary  of  any  such 
officer  or  servant  when  his  salary  exceeds  that  amount  ^ ; 

(i)  the  pay  and  allowances  of  p^sons  to  whom  the  Kative 
Articles  of  War  ^  apply ; 

(j)  the  wages  of  labourers*  and  domestic  servants'^; 

(k)  an  expectancy  of  succession  by  survivorship,  or  other 
merely  contingent  or  possible  right  or  interest  ^ ; 

(/)  a  right  to  future  maintenance  '^. 

Explanation. — The  particulars  mentioned  in  clauses  (gi),  (A), 
(i)y  and  (j)  are  exempt  from  attachment  or  sale  whether  before 
or  after  they  are  actually  payable : 

Provided  also  that  nothing  in  this  section  shall  be  deemed 

(a)  to  exempt  the  materials  of  houses  and  other  buildings 
from  attachment  or  sale  in  execution  of  decrees  for  rent^  or 

(b)  to  affect  the  Army  Aqt,  1881®,  or  any  similar  law  for 
the  time  being  in  force  ®. 


^  7  Suth.  Civ.  R.  169 :  4  Mad.  H. 
O.  277  :  5  ibid.  371.  This  include! 
gratuities  granted  in  oonnderation  of 
past  tefvices,  5  Mad.  272  :  6  All.  173. 
For  *  pensioners  *  the  word  '  ex-ser- 
"vants '  should  have  been  used. 

'^Salary*  here  means  pay  actnaUj 
drawn  by  the  judgment-debtor  at  the 
time  of  the  attachment  or  from  time 
to  time,  6  Mad.  1 79. 

'  See  Act  Y  of  1869,  Part  HI, 
cl.  (6). 

*  i.e.  those  who  earn  their  daily 
bread  by  personal  manual  labour  or  in 
occupations  which  require  little  or  no 
art,  skill,  or  previoaa  education,  5 
JBom.  134. 

'  As  to  the  meaning  of  this  ex- 
"'  pression,  see  8  Ben.  344,  a  case  on  the 
construction  of  a  will. 

*  such  as  the  interest  of  an  heir 
expectant  on  the  death  of  a  Hindu 
widow  in  possession,  7  Ben.  341,  and 
see  8  Suth.  Civ.  B.  253;  or  the 
interest  which  the  vendor  of  land  has 


in  the  purchase-money  before  execu* 
tion  of  the  conveyance,  where  it  has 
been  agreed  that  payment  shall  be 
made  on  such  execution,  3  All.  12. 
A  claim  which  may  accrue  imder  a 
pending  award  cannot  be  sold  in  ex- 
ecution, 7  Ben.  187 :  nor  can  the 
life-interest  of  the  judgment-debtor 
in  the  t^due  of  the  property  of  a 
testator  after  full  administration  there- 
of,  6  Moore,  LA.  510.  Whether  a 
decree-holder  who  is  also  a  partner 
of  the  judgment-debtor  can  attach  the 
judgment-debtor's  share  in  the  part- 
nership assets,  the  business  being  then 
in  the  hands  of  a  receiver  under  a 
decree  for  dissolution  and  winding- 
up,  see  5  Ben.  382,  386 :  4  Bom.  222. 

^  6  Suth.  Mis.  64,  ool.  2 :  7  Suth. 
Civ.  K.  311 :  but  see  10  Cal.  531  and 
6  Ben.  646. 

"  44  &  45  Vic.  c.  58,  sec.  151. 

'  9  Mad.  1 70.  The  sale  of  arms  by 
the  nizir  of  the  Court,  in  execution 
of  a  decree,  is  a  sale  by  a  public 


570 


THE    CODE   OP   CIVIL   PBOCEDUKE. 


267.  The  Coart  may,  of  its  own  motion  or  on  the  appUea- 
of  the  decree-holder,  summon  any  person  whom  it  thinks 


Pow«r  to 
sammon 
and  ex- 

amine  per-  necessary,  and  examine  him  in  respect  to  any  property  liable 

■ont  »•  to 


property     ^  ^  seized  in  satisfaction  of  the  decree^,  and  may  require  the 

i^We  to  be  person  summoned  to  produce  any  document  in  his  possession 

or  power  relating  to  such  property',  and,  before  issuing  the 

summons  of  its  own  motion,  shall  declare  the  person  on  whose 

behalf  the  summons  is  so  issued. 

Attach-  268.  In  the  case  of  (a)  a  debt  not  secured  by  a  negotiable 

d«U  share  u^strument,  {b)  a  share  in  the  capital  of  any  public  Company 
and  other  or  Corporation,  (c)  other  moveable  property  not  in  the  posses- 
not^poe-  sion  of  the  judgment-debtor,  except  property  deposited  in,  or 
seuion  of  [j^  the  custody  of,  any  Court,  the  attachment  shall  be  made 
debtor.       by  a  written  order  prohibiting*, 

{a)  in  the  case  of  the  debt,  the  creditor  from  recovering  the 

debt  and  the  debtor*  from  making  pajinent  thereof  uptil  the 

further  order  of  the  Court  • ; 

(b)  in  the  case  of  the  share,  the  person  in  whose  name  the 
share  may  be  standing,  from  transferring  the  same  or  receiving 
any  dividend  thereon  • ; 

(c)  in  the  case  of  the  other  moveable  property  except  as 
aforesaid,  the  person  in  possession  of  the  same  from  giving  it 
over  to  the  judgment-debtor. 

A  copy  of  such  order  shall  be  fixed  up  in  some  conspicuous 
part  of  the  court-house,  and  another  copy  of  the  same  shall  be 
sent,  in  the  case  of  the  debt,  to  the  debtor''^  in  the  case  of  the 
share,  to  the  proper  officer  of  the  Company  or  Corporation, 


■ervant  in  discharge  of  his  dnty,  and 
is  therefore  excluded  from  the  opera- 
tion of  the  Indian  Arms  Act,  XI  of 
1878  (see  sec.  i,  d.  h)^  9  Bom.  518. 

^  32  Suth.  Civ.  R.  330. 

«  3  N.  W.  P.  334. 

'  For  forms  of  such  order,  see  Bched. 
rV,  nos.  138.  139,  140. 

*  who  is  dJled  the  garnishee. 
That  he  cannot  set-off  a  debt  due  to 
him  by  the  decree-holder  see  L.  B.,  10 
Q.  B.  28. 

'  The  Court  cannot  call  on  a  person 
subject  to  a  prohibitory  order  to  pay, 
or  diowxause  why  he  should  not  pay, 


his  debt  into  Court.  The  Court  must 
satisfy  itself  that  a  debt  is  due^ 
and  the  debt  must  then  be  sold  and 
deliyery  made  under  sees.  384  and 
381, 10  Mad.  194.  As  to  the  position 
of  a  judgment-creditor  attaching  a 
debt  under  this  section  as  regards 
prior  assignees,  see  8  Bom.  H.  C, 
O.  C.  J.  169. 

*  Cf.  the  English  rules  as  to  dis^ 
tringas,  i  &  3  Vic.  c.  100,  ss.  14,  15  : 
3  &  4  Vic.  c.  83, 8. 1 :  Order  xlvi.  r.  i.^ 

^  It  is  not  enough  to  aiBz  it  to  the  L 
wall  of  the  debtor's  dweUing-house^  -1  fj 
10  Ben.  Appx.  13.  .-.</ 
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and  in  the  case  of  the  other  moveable  property  (except  as 
aforesaid)^  to  the  person  in  possession  of  the  same^. 

A  debtor  *  prohibited  under  clause  (a)  of  this  section  may 
pay  the  amount  of  his  debt  into  courts  and  such  payment 
shall  discharge  him  as  effectually  as  payment  to  the  party 
entitled  to  receive  the  same. 

In  the  case  of  the  salary  of  a  public  officer  or  the  servant  of 
a  Railway  Company^  the  attachment  shall  be  made  by  a 
written  order  requiring  the  officer  whose  duty  it  is  to  disburse 
the  salary  to  withhold  every  month  such  portion  as  the  Court 
may  direct,  uainl  the  further  orders  of  the  Court  ^, 

A  copy  of  every  such  order  shall  be  fixed  up  in  a  conspicuous 
part  of  the  court-house  and  shall  be  served  on  the  officer  so 
required. 

Every  such  officer  may  from  time  to  time  pay  into  court 
any  portion  so  withheld,  and  such  payment  shall  discharge 
the  Government  or  the  Railway  Company,  as  the  case  may 
be,  as  effectually  as  payment  to  the  judgment-debtor. 

269.  If  the  property  be  moveable  property*  in  the  posses-  Attach- 
sion  of  the  judgment-debtor,  other  than  the  property  men-  "^®^*^^ 
tioned  in  the  first  proviso  to  section  266,  the  attachment  shall  able  pro- 
be made  by  actual  seizure,  and  the  attaching  officer  shall  keep  SoBses^n 
the  property  in  his  own  custody  or  in  the  custody  of  one  of  o^  j^dg- 
his  subordinates,  and  shall  be  responsible  for  the  due  custody  debtor, 
thereof : 

Provided  that  when  the  property  seized  is  subject  to  speedy  Proviso, 
agdnatunj,  decay  ^,  or  when  the  expense  of  keeping  it  in 
custody  will  exceed  its  value,  the  proper  officer  may  sell  it  at 
once. 

The  Local  Government  may,  from  time  to  time,  make  rules  Power  to 
for  the  maintenance  and  custody,  while  under  attachment,  of  ?*^*  ^^®* 

/  ^  '' '  ^        for  main- 

'  f     ^  The  execution-creditor  cannot  en-  sought  against  persons  or  property  out- 

^  force  his  rights  to  the  property  men-  side  its  local  jurisdiction.    Where  the 

/  tioned  in  this  section  by  tuit.    He  salary  of  a  public  officer  is  disbursed 

f     must  follow  the  proceduro  which  it  outside  that  jurisdiction  the   Court 

f  \  prescribes,  L.  B.,  3  I.  A.  341,  351,  cannot  therefore  attach  it  under  this 

\  /  pe^^ir  B.  Peacock.  clause,  6  All.  243. 
^--*^See  note  4,  p.  570.  *  See  the  General  Clauses  Act,  sec. 

'  5  Bom.  198.    A  provincial  Court  a,  cl.  (5),  vol.  I.  of  this  work,  p.  488. 
of  SmaU  Causes  must  adopt  the  ma-  '  as  in  the  case  of  green  fruit  and  '^ 

chineiy  of  sec.  333  when  execution  is  vegetables,  milk,  fish,  and  meat.  -    '  , 


572  THE   CODE   OF   CIVIL  PROCEDURE, 

teiiMioeof  live-stock  And    other  moveable  property^,  and   the  officer 
Uve^^iodc.  Attaching  property  under  this  section  shall,  notwithstanding 
the  provisions  of  the  former  part  of  this  section,  act  in  accord- 
ance with  such  rules. 

Attach-  270*  If   the   property  be  a  n^otiable  instroment    not 

Dutiable  deposited  in  a  court,  nor  in  the  custody  of  a  public  officer, 
inatru-       the  attachment  shall  be   made  by  actual  seizure,  and  the 

instrument  shall  be  brought  into  court  and  held  subject  to  the 

further  orders  of  the  Court. 

Seuranof  271.  No  person  executing  any  process  under  this  Code 
^JJjJ^"' directing  or  authorising  seizure  of  moveable  property  shall 
enter  any  dweUing*house  after  sunset  and  before  sunrise,  or 
shall  break  open  any  outer  door  of  a  dwelling-house  '.  But, 
when  any  such  person  has  duly  gained  access  to  any  dwelling- 
house,  he  may  unfasten  and  open  the  door  of  any  room  in 
which  he  has  reason  to  believe  any  such  property  to  be  ' : 
Seizure  of  Provided  that,  if  the  room  be  in  the  actual  occupancy  of  a 
xuiinis.  woman,  who,  according  to  the  customs  of  the  country,  does 
not  appear  in  public,  the  person  executing  the  process  shall 
give  notice  to  her  that  she  is  at  liberty  to  withdraw;  and 
after  allowing  a  reasonable  time  for  such  woman  to  withdraw, 
and  giving  her  every  reasonable  facility  for  withdrawing,  he 
may  enter  such  room  for  the  purpose  of  seizing  the  property, 
using  at  the  same  time  every  precaution,  consistent  with  these 
provisions,  to  prevent  its  clandestine  removal. 

Attach-  272.  If  the  property  be  deposited  in,  or  be  in  the  custody  * 

ment  of  ■**"  " 

^  See  Fort  St,  George  Gazette,  14  Coortheld  that  the  privilege  extended 

Aug.  1S83,  Part  I,  p.  515.     Calcutta  also  to  an  out-house  or  any  office 

Gazette,  1 6  April,  1879,  Part  I,  p.  356 ;  annexed  to  a  dwelling-houBe ;  but  not 

iSJuly,  i885,PartI,p.6ai.   N.W.P.  to  a  building  standing  gome  distance 

and  Oudh  Gazette,  15th  Oct.  1881,  firom  the  dwelling-house,  and  not  fonn- 

Part  II,  p.  1083;   17th  Nov.  1883,  ing  part  of  it.    That  a  bailiff  may 

Part  I,  p.  62a.     Panjiib  notification  break  open  the  door  of  a  shop  or  go-  ' 

No.    3858,    dated    3rd    Oct.     1877.  down,  see  3  Bom.  89. 
Central  Provinces  Gazette  i%*j'j,V9xi         '  5  Mad.  H.  C.  189.    As  to  the 

I  A,  p.  303.    Aeeam  Gazette,  6  Sep.  liability  of  a  judgment-creditor  who 

1879,  Part  I,  p.  538.    As  to  Coorg  attaches  property  not  belonging  to 
see  the  Mysore   Gazette,    26  June,  his  judgment-debtor,  see  8  Bom.  H.  C, 

1880,  Part  I,  p.  167.  A.  C.  J.  177:    3  Bom.  74;   3  Ben. 
'  Even  though  the  defendant  has      A.  C.  J.  414. 

absconded  to  evade  the  execution,  8  ^  i.e.  actual  custody,  7  Mad.  48. 

Bom.  H.  C,  A.  C.  J.  127,  where  the 
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of  ^  any  Court  or  public  officer^  the  attachment  shall  be  made  property 
by  a  notice^  to  such  Court  or  officer^  requesting  that  suchj®^'^ 
property,   and   any  interest  or  dividend  becoming  payable  <>'  ^^ 
thereon,  may  be  held  subject  to  the  further  orders  of  the  Court  ment 
from  which  the  notice  issues  ^ :  officer. 


Provided  that,  if  such  property  is  deposited  in,  or  is  in  the  Proviso, 
custody^  of,  a  Court,  any  question  of  title  or  priority  arising 
between  the  decree-holder  and  any  other  person,  not  being  the 
judgment-debtor,  claiming  to  be  interested  in  such  property 
by  virtue  of  any  assignment,  attachment,  or  otherwise,  shall 
be  determined  by  such  Court  *. 

273.  If  the  property  be  a  decree  for  money  passed  by  the  Attach- 
Court  which  passed  the  decree  sought  to  be  executed,  the  ™*^*^5q, 
attachment  shall  be  made  by  an  order  of  the  Court  directing  money, 
the  proceeds  of  the  former  decree  to  be  applied  in  satisfaction 
of  the  latter  decree  *.      . 

If  the  property  be  a  decree  for  money  passed  by  any  other 
Court,  the  attachment  shall  be  made  by  a  notice  in  writing  to 
such  Court  imder  the  hand  of  the  Judge  of  the  Court  which 
passed  the  decree  sought  to  be  executed,  requesting  the 
former  Court  to  stay  the  execution  of  its  decree  imtil  such 
notice  is  cancelled  by  the  Court  from  which  it  was  sent.  The 
Court  receiving  such  notice  shall  stay  execution  accordingly, 
unless  and  until 

(a)  the  Court  which  passed  the  decree  sought  to  be  executed 
cancels  the  notice,  or 

(b)  the  holder  of  the  decree  sought  to  be  executed  applies 
to  the  Court  receiving  such  notice  to  execute  its  own  decree. 

On  receiving  such  application,  the  Court  shall  proceed  to 

execute  the  decree  and  apply  the  proceeds  in  satisfaction  of  the 

decree  sought  to  be  executed. 

In  the  case  of  all  other  decrees  ^  the  attachment  shall  be  Attach- 
ment of 

^  See  form,  Sched.  IV.  no.  142.  has  no   such  jurisdiction,    13  Suth. 

^  Suggested  by  the  English  stop-  Civ.  K.  301,  col.  2. 
order.  *  Attachment  under  this  section  of 

/\_\J^'  actual  custody,  7  Mad.  48.  a  money-decree  cannot  lead  to  its 


and'notKy  the  Court  which  made  sale,  2  All.  290:  6  Mad.  418.  Secus, 

I      t}ie  order  of  attachment,  7  Cal.  555.  apparently,  in  the  Lower  Provinces, 

^— "Vrtien  the  property  attached  is  de-  7  Ben.  318:  6  Cal.  213,  243. 

posited  with  the  Collector,  the  Court  *  2  Ail.  290. 
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<yik«r  made  by  a  notice  in  writing,  under  the  hand  of  the  Judge  of 
the  Court  which  passed  the  decree  sought  to  be  executed,  to 
the  holder  of  the  decree  sought  to  be  attached^  prohibiting  him 
from  transferring  or  chai^ng  the  same  in  any  way;  and, 
when  such  decree  has  been  passed  by  any  other  Court,  also  by 
sending  to  such  Court  a  like  notice  in  writing  to  abstain  from 
executing  the  decree  sought  to  be  attached  until  such  notice  is 
cancelled  by  the  Court  from  which  it  was  sent.  Every  Court 
receiving  such  notice  shall  give  effect  to  the  same  until  it  is  so 
cancelled. 

Decree-  The  holder  of  any  decree  attached  under  this  section  shall 

givel^or-  ^  bound  to  give  the  Court  executing  the  same  such  infonna- 

mAtioii.      tion  and  aid  as  may  reasonably  be  required. 

AtUch-  274.  If  the  property  be. immoveables^  the  attachment  shall 

i^ove-     ^  made  by  an  order*  prohibiting  the  judgment-debtor  from 
able  pro-    transferring  or  charging  the  property  in  any  way,  and  all 

persons  from  receiving  the  same  from  him  by  purchase,  gift, 

or  otherwise. 

The  order  shall  be  proclaimed  at  some  place  on  or  adjacent 

to  such  property  by  beat  of  drum  or  other  customary  mode, 

and  a  copy  of  the  order  shall  be  fixed  up  in  a  conspicuous  part 

of  the  property  and  of  the  court-house^. 

When  the  property  is  land  paying  revenue  to  Grovemment, 

a  copy  of  the  order  shall  also  be  fixed  up  in  the  office  of  the 

Collector  of  the  District  in  which  the  land  is  situate. 

Order  to         275.  If  the  amount  decreed  with  costs  and  all  charges  and 

attachment  ®^^^^^  resulting  from  the  attachment  of  any  property  be 

after  satis-  paid  into  court,  or  if  satisfaction  of  the  decree  be  otherwise 

decree.       made  through  the  Court,  or  if  the  decree  is  set  aside  or 

reversed,  an  order  shall  be  issued,  on  the  application  of  any 

person  interested  in  the  property,  for  the  withdrawal  of  the 

^'  attachment. 

Private  276.  When  an  attachment  has  been  made  by  actual  seizure 

alienation 

^  This    does   not   include   a   debt  7  Cal.  34.    The  omission  to  beat  a 

secured  by  mortgage-lien  on  immove-  drum  is  a  material  irregularity,  10 

able  property,  i  a  Cal.  546.     But  see  Bom.  504.    That  objections  as  to  the 

9  Cal.  511.  absence  of  formalities  cannot  be  taken 

'  See  form,  Sched.  IV.  no.  141.  for  the  first  time  before  the  Judicial 

'  As  to  irregularity  in  proclaiming  Committee,  see  6  Cal.  129. 
sales,  see  4  All.  300,  dissenting  from 
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or  by  written  order  duly  intimated  and  made  known  in  o^  property 
manner  aforesaid  ^,  any  private  alienation^  of  the  property  tachment. 
attached^  whether  by  sale^  gift^  mortgage^  or  otherwise,  and 
any  payment  of  the  debt  or  dividend^  or  a  delivery  of  the 
share^  to  the  judgment-debtor  during  the  eontinuance  of  the 
attachments^  shall  be  void  as  against  all  claims  enforceable 
under  the  attachment  ^. 

277.  If  the  property  attached.is  coin  or  currency-notes,  the  Court  may 
Court  may,  at  any  time  during  the  continuance  of  the  attach-  etc^at-^^^ 
ment,  direct*  that  such  coin  or  notes,  or  a  part  thereof  sufficient  twhed  to 
to  satisfy  the  decree,  be  paid  over  to  the  party  entitled  under  to  ^trty 
the  decree  to  receive  the  same.  entitled. 

278.  If  any  claim  be  preferred  to,  or  any  objection  be  Investiga- 
made  to  the  attachment  of,  any  property  attached  in  execution  eUin^  to 
of  a  decree*,  on  the  ground  that  such  property  is  not  liable  to  ^^^  ^^i^- 
such  attacliment,  the  Court  shall  proceed  to  investigate  the  tachment 
claim  or  obiection''  with  the  like  power  as  regrairds  the  examin-  o^»»tt*f^ed 

.  .  .  property. 

ation  of  the  claimant  or  objector,  and  in  all  other  respects,  as 
if  he  was  a  party  to  the  suit  *  : 

Provided  that  no  such  investigation  shall  be  made  where 
the  Court  considers  that  the  claim  or  objection  was  designedly 
or  unnecessarily  delayed. 

If  the  property  to  which  the  claim  or  objection  applies  Postpone- 
has   been  advertised  for  sale,  the  Court  ordering  the  sale  ^^^  ^ 


^  I  Ben.  S.  N.  zx,  followed  in  a 
/  AU.  58. 

j  ^4  All.  219.  ^jieafisral  of  a  mort- 
t  gage  e^8ti^i£a  the  property  prior  to 
I  tl\e  attachment  is  not  an  '  alienation ' 
I  within  the  meaning  of  this  section, 
\  except  so  far  as  it  enhances  the 
\  charge,  4  Mad.  417.  And  a  transfer 
ibected  by  a  vesting  order  of  the 
Court  under  the  Indian  Insolvent  Act 
(11  &  12  Yic.  c.  21),  8.  7,  is  not  a 
'  private  alienation/. but  rather  one  by 

ojgratiojLQOiftSiCf  i  N.  W.  P.  172,  188. 
""^  12  Ben.  411. 

*  2  Ben.  F.  B.  R.  49  (aflfirmed  by 
the  Judicial  Committee,  10  Ben.  134)  : 
6  All.  33:  7  Cal.  118.  This  section, 
beinga  restriction  of  private  rights  of 


alienation,  must  be  strictly  construed. 
While  it  gives  an  especial  right  to 
judgment-creditors  as  distinguished 
from  simple  creditors,  it  is  an  essential 
condition  precedent  to  the  exercise  of 
that  right  that  there  should  be  a  sale 
in  execution  and  that  its  result  should 
appear  in  assets  realised  thereby,  7 
AH.  703. 

*  See  form  of  order,  Sched.  IV.  no. 

143. 

*  otherwise  than  undttc  sec.  268, 
see  4l5bm.  323. 

^  5  Suth.  Mis.  28,  col.  1 :  8  Suth. 
Civ.  R.  26. 

*  2  Ben.  F.  B.  91.  See  form  of 
notice  to  the  attaching  creditor, 
Sched.  TV.  no.  144. 
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may  postpone  it  pending  the  investigation  of  the  claim  or 
objection  ^. 

279.  The  claimant  or  objector  most  adduce  evidence  to 
show  that  at  the  date  of  the  attachment  he  had  some  int^est 
inj^r  was  possessed  '  of,  the  property  attached. 

280.  If  upon  the  said  investigation  the  Court  is  satisfied 
that,  for  the  reason  stated  in  the  claim  or  objection,  such 
property  was  not,  when  attached,  in  the  possession  of  the 
judgment-debtor  or  of  some  person  in  trust  for  him,  or  in  the 
occupancy  of  a  tenant  or  other  person  paying  rent  to  him, 
or  that,  being  in  the  possession  of  the  judgment-debtor  at 
such  time,  it  was  so  in  his  possession,  not  on  his  own  acoomit 
or  as  his  own  property,  but  on  account  of  or  in  trust  for 
some  other  person,  or  partly  on  his  own  account  and  partly 
on  account  of  some  other  person,  the  Court  shall  pass  an 
order  for  releasing  the  property,  wholly  or  to  such  extent 
as  it  thinks  fit,  from  attachment^. 

28L  If  the  Court  is  satisfied  that  the  property  was,  at 
the  time  it  was  attached,  in  possession  of  the  judgment- 
debtor  as  his  own  property  and  not  on  account  of  any  other 
person,  or  was  in  the  possession  of  some  other  person  in  trust 
for  him,  or  in  the  occupancy  of  a  tenant  or  other  person 
paying  rent  to  him,  the  Court  shall  disallow  the  claim  ^. 

282.  If  the  Court  is  satisfied  that  the  property  is  subject 
to  a  mortgage  or  lien  in  favour  of  some  person  not  in  pos- 
session, and  thinks  fit  to  continue  the  attachment,  it  may  do 
so,  subject  to  such  mortgage  or  lien  ^. 

283.  The  party  against  whom  an  order  imder  section 
280,  281,  or  282  is  passed  may  institute  a  suit  to  establish 
the  right  which  he  claims  to  the  property  in  dispute  ^,  but, 
subject  to  the  result  of  such  suit,  if  any,  the  order  shall  be 
conclusive  ®. 


^  12  Cal.696  :  II  Bom.  118  :  9  All. 

*  on  his  own  account,  and  not,  e.  g., 
as  a  trustee  for,  or  tenant  of,  the  judg- 
ment-debtor. 

'  As  to  suits  by  persons  against 
whom  orders  are  passed  under  sec. 
380,  281,  or  282,  see  the  Limitation 


Act,  Sched.  II.  art.  11. 

*  4  All.  190. 

»9Cal.  888:  iiCal.673:  10  Bom. 
659.  A  suit  under  sec.  283  does  not 
lie  in  a  provincial  Court  of  SmaU 
Causes,  Act  IX  of  1887,  Sched.  IL 

*  9  Bom.  35  :  I  All.  381 :  4  Mad. 

131. 
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284.  Any  Court  may^  order  that  any  property  which  has  Power 
been  attached  ^,  or  such  portion  thereof  as  may  seem  necessary  ^^  ^  ®J 
to  satisfy  the  decree^  shall  be  sold,  and  that  the  proceeds  proceeds 
of  such  sale,  or  a  sufficient  portion  thereof,  shall  be  paid  to  ^  person 
the  party  entitled  under  the  decree  to  receive  the  same.  entitled. 

285.  Where  property  not  in  the  custody  ^  of  any  Court  Property 
has  been  attached  in  execution"  oi  decrees  of  more  Courts  ^^^^^^^^(^ 
than  one^.   the   Court  which  shall    receive  or  realise    such  o^  decrees 
property  and  shall   determine  any  claim   thereto,   and  any  courts. 
objection  to  the  attachment  thereof,  shall  be  the   Court  of 
highest  grade,   or,   where  there   is   no  difference  in  grade 
between  such  Courts,   the   Court   under  whose  decree  the 
property  was  first  attached  *. 

G, — Of  Sale  and  Belivery  of  Property. 
(fl)  General  Rules. 

286.  Sales  in  execution   of   decrees   shall  be  conducted  Sales  by 
by  an  officer  of  the  Court  or  by  any  other  person  whom  ducted  and 

le  Court  may  appoint  •,  and,  except  as  provided  in  section  ^o'' "i»<l«' 
296,  siialTBe^made  by  public  auction "^  in  manner  hereinafter 
mentioned.  "^ 

287-  When  any  property  is  ordered  to  be  sold  by  public  Proclama- 
auction  in  execution  of  a  decree,  the  Court  shall  cause  agaiesby 
proclamation  of  the  intended  sale  to  be  made  in  the  language  P^^ic  auc- 
of  such  Court®.     Such  proclamation  shall  state  the  time 


.  tion. 


*  4  Bom.  522,  523:  2  All.  753:  7  Mad.  48,  49,  following  3  All.  356. 
3  All.  504.  He  may  also  apply  for  a  ^e  doubt  was  raised  in  7  Cal.  413. 
review  of  the  order,  7  Suth.  Civ.  R.  *  12  Suth.  Civ.  R.  238 ;  where  the 
79^  dot.  9:  Bat  see  3  Mad.  H.  C.  220.  Court  held  that  the  words  '  whom  the 
lliis  section  is  Bot  an  eicaptian  to  Court  may  appoint*  applied  to  the 
•ec.  545,  6  Mad.  98.  *  officer '  M  weU  as  the/  other  person.' 

*  "TIEat  a  regularly  perfected  attach-  "^  As  to  sham  bidders  at  such  aiic- 
ment  is  an  essential  preliminary  to  tionsVee  the  Penal  Code,  s.  228,  supra, 
sales  in  execution  of  simple  decrees  for  vol.  I,  p.  183,  and  9  Moo.  I.  A.  324. 
money,  see  5  All.  91,  per  Straight  J.           'It  cannot  refuse  to  seU  on  the 
See  12  Cal.  322.  ground  that  a  stranger  impeaches  the 

i'^^t  *!  I  '^4^^^  *W^-^yt  7  Mad.  48.  d^ree  as  having  been  fraudulently 

/      *  and  such  ftUftchments  are  existing  obtained,   8  Bom.   533.    He  should 

I    at  the  same  time,  6  All.  255,  258.  sue  for  an  injunction. 

'»  6  Mad.  357:  4  All.  361 :  12  Cal.  •  The  sale  should  not  beon  a  holiday 

338.   This  section  applies  to  immove-  or  when  the  Courts  are  closed,  3  Suth. 

able,  as  well  as  to  moveable  property,  Misc.  24. 

V_VOL.  II.  Pp 
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and  place  of  sale  ^,  and  shall  specify  ae  fairly  and  accurately 
as  ponible — 

(a)  the  property  to  be  sold ; 

{i)  the  revenue  assessed  upon  the  estate  or  part  of  the 
estate'^.when  the  property  to  be  sold  is  an  interest  in  an 
estate'or  apart  of  an  esta^  paying  revenue  to  Govemment^j 

{e)  any  incumbrance  to  which  the  property  is  liable  ^ ; 

(d)  the  amount  for  the  reooveiy  of  which  the  sale  is 
ordered^  and 

(e)  eveiy  other  thing  which  the  Court  considers  material 
for  the  purchaser  to  know  in  order  to  judge  of  the  nature 
and  value  of  the  property  ^. 

for  the  purpose  of  ascertaining  the  matters  so  to  be 
specified,  the  Court  may  summon  any  person  whom  it  thinks 
necessary,  and  examine  him  in  respect  to  any  such  matters, 
and  require  him  to  produce  any  document  in  hb  possession 
or  power  relating  thereto  •. 

The  High  Court  shall,  as  soon  as  may  be  after  this  Code 
comes  into  force,  make  rules  for  the  guidance  of  the  Courts  in 
exercise  of  their  duties  under  this  section.  The  High  Court 
may,  from  time  to  time,  alter  any  rules  so  made.  All  such 
rules  shall  be  published  in  the  local  official  Gazette  and  shall 
thereupon  have  the  force  of  law  ^.  As  r^^ards  his  own  Court 
and  the  Court  of  Small  Causes  at  Rangoon,  the  Recorder 


^  10  as  to  give  dae  notice  to  in- 
tending  purchasers,  I  a  Suth.  488. 

'  i.e.  aliquot  part  of  an  estate,  1 1 
Ben.  56. 

»  9  CaL  656. 

*  The  amoimt  of  the  incnmhrance 
■tiU  outstanding  should  be  specified, 
7  Cal.  34,  41-42.  He  that  causes  the 
property  of  his  judgment-^lebtor  to  be 
sold  in  execution  cannot  afterwards 
set  up  any  claim  of  his  own  against 
that  property  unless  he  shows  that 
the  purchaser  bought  with  notice  of 
his  claim,  10  Cal.  611,  following  3 
Ben.  A.  C.  J.  407  :  24  Suth.  Civ.  R. 
263,  and  I  Bom.  314. 

'^  If,  therefore,  the  property  of  which 
sale  is  sought  is  a  debt,  and  the  Court 
receives  notice  from  the  alleged  debtor 
that  no  such  debt  ezi.its,  the  Court 


should  satisfy  itself  of  the  existence,  or 
otherwise,  of  the  debt,  and  if  it  comes 
to  the  oonclosion  that  the  debt  does 

not  exist,  shopldjihitoln  jmm.  jmriaed- 
ing  t»  M^  4  Bom.  326. 

For  a  fonn  of  warrant  of  sale  under 
this  section  see  sched.  IV,  no.  145. 

*  As  to  th#-  issaa  4tf  *  new  pro- 
cUmation  where  portion  of  the  pro- 
perty is  released  from  attachment,  see 

3  Cal.  544 ;  and  whfim  thfi.a»le  iajort: 
poned,  we  aeo.  191  in&a. 

*  See  Bombay  Government  Qatette, 
8 Feb.  18S3,  Parti,  p.  119:  N.  W,P, 
and  Oudk  Gazette,  16  April  1881,  Part 
III  p.  365 ;  ibid,  12th  Nov.  1881,  Part 
II,  p.  1143 ;  24  Feb.  1883,  Part  II,  p. 
158  :  Aseam  &azette,  22  March  1879, 
Part  I,  p.  208. 
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of  Kangoon  shall  be  deemed  to  be  a  '  High  Court '  within  the 
meaning  of  this  paragraph. 

Notiimg  in  thifl  section  shaU  apply  to  cases  in  which  the 
execution  of  the  decree  has  been  transferred  to  the  Collector. 

288.  No  Judge  or  other  public  officer  shall  be  answerable  Indemnity 

M  '      A    A  1  ...  ^  A*        of  JudffCl, 

for  any  error^  misstatement  or  omission  m  any  proclamation  ^^^  ^ 
under  section  287^  unless  the  same  has  been  committed  or 
made  dishonestly. 

289.  The  proclamation  shall  be  made^  in  manner  pre-  Mode  of 
scribed  by  section  274,  on  the  spot  where  the  property  is  "|^|"^^ 
attached  ^^  and  a  copy  thereof  shall  then^  be  fixed  up  in  the  tion. 
court-house  and,  in  the  case  of  land  paying  revenue  to  Govern- 
ment, also  in  the  Collector's  office. 

If  the  Court  so  direct,  such  proclamation  shall  also  be 
published  in  the  local  official  Gkusette  and  in  some  local 
newspaper,  and  the  costs  of  such  publication  shall  be  deemed 
to  be  costs  of  the  sale. 

290.  Except  in  the  case  of  property  mentioned  in  the  Hme  of 
proviso  to  section  269,  no  sale  under  this  chapter  shall, 
without  the  consent  ^  in  writing  of  the  judgment-debtor,  take 
place  until  after  the  expiration  of  at  least  thirty  days  in 

the  case  of  immoveable  property,  and  of  at  least  fifteen  days 
in  the  case  of  moveable  property,  calculated  from  the  date 
on  which  the  copy  of  the  proclamation  has  been  fixed  up 
in  the  court-house  of  the  Judge  ordering  the  sale  ^. 

29L  The  Court  may  in  its  discretion  adjourn  any  sale  Power  to 
under  this  chapter  (other  than  a  sale  by  the  Collector)  to  a  gj^™^ 
specified  day  and  hour,  and  the  officer  conducting  any  such 
sale  may  in  his  discretion  adjourn  the  sale,  recording  his 
reasons  for  such  adjournment :  provided  that  when  the  sale 
is  made  in,  or  within  the  precincts  of,  the  court-house,  no  such 
adjournment  shall  be  made  without  the  leave  of  the  Court '. 

^  Wlkfi^  ^^tiBi*t  properties  are  pro>  ^  An   infringement    of  tliie   rale 

clftimiMJ  for  aale  in  one  execution,  a  vitiateB  the  sale,  7  All.  aSp ;  and  see 

copy  of  the  order  most  be  fixed  up  on  5  Gal.  878,  where  •»  pfdwr  confirming . 

each.  psc^Mrty,'  1 1  Cal.  76.  1^  premature  sale  was  set  aside  under 

'  At  to  the  former  law^  see  4  All,  ^ec.  62a. 

301.  ^  The  applicant  for  an  adjoomment 

'  5  Cal.  259.  ought  to  show,  (i)  that  serious  injury 

P  p  a 
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Whenerer  a  nle  is  adjoamed  under  this  section  for  a  longer 
period  than  seven  days,  a  fresh  prochunation  under  section 
289  shall  be  made,  unless  the  judgmoit-debtor  consents  to 
waive  it.  Every  such  sale  shall  be  stopped  if,  before  the 
lot  is  knocked  down,  the  debt  and  costs  (including  the  costs 
of  the  nle)  are  tendered  to  such  officer,  or  proof  is  given  to 
his  satisfaction  that  the  amount  of  such  debt  and  costs  has 
been  paid  into  the  Court  that  ordered  the  sale. 

292.  No  officer  ^  having  any  duty  to  perform  in  connection 
with  any  sale  under  this  chapter  shall  either  directly  or  in- 
directly bid  for,  acquire  or  attempt  to  acquire,  any  interest  in 
any  property  sold  at  such  sale* 

293*  The  deficiency  of  price  (if  any)  which  may  happen 
on  a  re-sale  under  this  Code'  by  reason  of  the  purchaser's 
default^,  and  all  expenses  attendrog  such  re-sale,  shall  be 
certified  to  the  Court  by  the  officer  holdrog  the  sale, 

and  shall,  at  the  instance  of  either  the  judgment-creditor  or 
the  judgment-debtor,  be  recoverable  from  the  de&ulter  ^  under 
the  rules  contained  in  this  chapter  K>r  tlie  execution  of  a 
decree  for  money  •. 

294.  No  holder  of  a  decree  in  execution  of  which  property 
is  sold  shall,  without  the  express  permission  of  the  Courts  bid 
for  or  purchase  the  property  *. 

When  a  decree-holder  purchases  with  such  permission,  the 
purchase-money  and  the  amount  due  on  the  decree  may^  if 


will  be  oansed  to  him  in  case  it  is  not 
granted,  and  (a)  that  he  has  applied 
for  it  promptly,  Ree  10  Moo.  I.  A, 
327,  and  5  Mad.  H.  G.  410. 

^  This  does  not  include  the  pleaders 
of  the  parties  to  the  suit,  10  Mad.  11 1 ; 
but  see  N.  W,  P.  46. 

*  See  infra,  sees.  397,  306,  308,  and 
7  Cal.  337. 

'  A  purchaser  at  a  court-sale  who 
fails  to  pay  the  deposit  required  by 
sec.  306  is  a  defaulting  purchaser  with- 
in  the  meaning  of  sec.  293,  5  Bom. 

575- 

*  but  not  from  his  agent^  20  Suth. 

Civ.  H.  80. 

*  The  defaulter  is  not  bound  to  pay 


interest  on  the  amount  of  the  defi- 
ciency and  expenses',"  9  Suih.  Civ.TR. 
500. 

*  5  Cal.  308.  When  such  pennis- 
sion  is  given  the  decree-holder  is  bound 
to  exercise  the  most  scrupulous  faimefis 
in  purchasing  the  property ;  and  if  he 
or  his  ageni  di^suade^i  Atto».  from, 
purdhasijig  at  the  sale,  that  of  Jjeglf  is 
a  sufficient  ground  why  the  purchase 
should  be  set  aside,  7  Cal.  347.  No 
appeal  lies  from  an  order  refusi  _ 
permission,  13  Cal.  174.  When  &e 
decree-holder  buys  without  permission 
the  sale  is  not  ipso  facto  void ;  but 
stands  until  set  aside  under  s.  294, 
para.  3. 
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lie  so  desires,  be  set-off  a^inst  one  another  ^,  and  the  Court  ohage, 
executing  the  decree  shall  enter  up  satisfaction  of  the  decree  decree  may 
in  whole  or  in  part  accordingly.  ^  taken 

When  a  decree-holder  purchases,  by  himself  or  through  ment. 
another  person,  without  such  permission,  the  Court  may,  if 
it  thinks  fit,  on  the  application  of  the  judgment-debtor  or 
any  other  person  interested  in  the  s^e^  by  order  ^  set  aside 
the  sale^;  and  the  costs  of  such  application  and  order,  and 
any  deficiency  of  price  which  may  happen  on  the  re-sale, 
and  all  expenses  attending  it,  shall  be  paid  by  the  decree- 
holder  *. 

295.  Whenever  assets  *  are  realised  •  by  sale  or  otherwise  "^  Proceeds 

,.  u         J  '^  '  -'■-"**-     -^      ,,     ^-"'^'Si    ■    ..ofexecu- 

m  execution  of  a  decree,  or  more  persons  than  one  ^  have,  tion-sale 
prior  to  the  realisation,  applied  to  the  Court  by  which  such  *?^^*'x^ 
assets  are  held  for  execution  of  decrees,  for  money  ^  against  ably  among 
the  same  judgment-debtor*^,  and  have  not  obtained   satis-  ^*^^ 

^  Wl^re  there  are  competing^decree^  in  execution  of  a  decree,  6  Bom.  16, 

holi^ra  wlio  Iiave  applied  for  execution,  but  not  nion<^  J2|kjul.jtl^  Ik  judgment- 

of  their  decrees^j^Bec.  294  must  be  taken  debtpr  under  arrest,  in  satisfaction  of 

as  subject  to  sec.  295.    So  that  the  t^e  decree  against  him,  6  Bom.  588. 
Secree-hoWerwho  has  been  permitted  *  from  theproperty  of  the  judgment 

under  the  former  section  to  purchase  debtor^  6  Bom.  588. 
in  execution  of  his  own  decree  must  ^  i.e.  by  other  process  of  executiQ;)^ 

share  the  proceeds  rateably  with  his  provided  toFUy  the  Code,  i3Cal.  225. 
competitors  and  will  not  be  allowed  '  i.  e.  more  decree-holders  than  one     ^ 

to  set-off  the  purchase-money  against  of  the  same  Court.    The  words  *  more 

/     the  amount  due  on  his  decree,  6  Bom.  persons  than  one  *  do  not  include  out- 

570,  5  Mad.  123.  siders  or  decree-holders  of  other  Courts,     ■ 

^,Such  orders  are  appealable,  sec.  except  perhaps    those  appearing   on     , 

588,  cl.  (16),  within  30  days  from  the  certificates   under  the  provisions   of 

date  of  sale,  Act  XV  of  1877,  sched.  chap.  XIX,  5  Bom.  201. 
II,  art.  166.                           '  *  '  This  includes  a  decree  for  mesne 

•  *  the   judgment-debtor    or    other  profits,  5  ISIad.  1 24,  a  mortgage-decree 

person  interested  must  show  that  he  directing  the  mortgage-money  to  be 

has  sustained  some  substantial  injury  realised  from  the  mortgaged  property 

arising  from  the  irregularity,  1 1  Cal.  and  from  the  mortgagor  personally, 

731.    The  purchase  is  not  void  06  and   indeed  every  other  decree   by 

initio,  but  only  voidable  on  the  %ppli-  virtue  of  which  money  is  payable, 

cation  of  the  judgment-debtor  etc.,  11  Cal.  718* 
II  Bom.  590.  '*  i.e.  the  judgment-debtor  or  the 

*  See  10  Cal.  759,  where  the  decree-  judgment-debtors,  whose  property  has 

holder  without  permission  bid   and  been  sold  in  execution  of  the  decree, 

ht  bendmi.   The  judgment-debtor  9  Cal.  92  a.    If  there  is  one  decree 

^'SSiSiJV^XJA.Jisi^  aside  the  sale/ see  against  At  and  another  decree  against 

dec.  244  and  5  Mad.  217.  A  and  B,  and  the  decree-holders  in 

'10  Mad.  6t.   Tliis  includes  money  each  case  apply  for  execntion  agunst 

paid  into  court  by  sale  or  otherwise  A,  but  execution  is  taken  out  and 
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faction  thereof,  the  taeetM,  after  dedacting  the  coets  of  the 
realisation,  shall  be  divided  lateably  among  all  sach  persons  ^  : 
Provided  as  follows  : — 
ProTito  (a)  when  any  property  is  sold  subject  to  a  mortgage  or 

fwrtj  iTT  c^iSfi^  the  mortgagee  or  incumbrancer  shall  not  as  such  be 
■old  tab-    entitled  to  share  in  any  surplus  arising  from  such  sale : 
mortgage.       (6)  when  any  property  liable  to  be  sold  in  execution  of  a 
decree  is  subject  to  a  mortgage  or  charge,  the  Court  may, 
with  the  assent  of  the  mortgagee  or  incumbrancer,   order 
that  the  property  be  sold  free  from  the  mortgage  or  charge, 
giving  to  the  mortgagee  or  incumbrancer  the  same  right 
against  the  proceeds  of  the  sale  as  he  had  against  the  pro- 
perty sold  ' : 
ProTiao.  {c)  when  immoveable  property  is  sold  in  execution  of  a 

decree  ordering  its  sale  for  the  discharge  of  an  incumbrance 
thereon,  the  proceeds  of  sale  shall  be  applied — 
frst,  in  defraying  the  expenses  of  the  sale; 
secondly,  in  discharging  the  interest  and  principal-money 
due  on  the  incumbrance; 

thirdly,  in  discharging  the  interest  and  principal-moneys 
due  on  subsequent  incumbrances  *  (if  any) ;  and 

fourthly y  rateably  among  the  holders^  of  decrees  for  money      . 
against  the  judgment-debtor^,  who  have,  prior  to  the  sale 
of  the  said  property,  applied  to  the  Court  which  made  the 
decree  ordering  such  sale  for  execution  of  such  decrees  and 
have  not  obtained  satisfaction  thereof. 

If  all  or  any  of  such  assets  be  paid  to  a  person  not  entitled 

Mwete  realised  in  one  case  only,  the  '  i.e.  sold  wUkQ3E|ic$m  xia^ce.  of  jT     I 

deoree-holden  under  each  decree  would  Biortgage  or  chairge,  14  Suth.  Giy.  K.  r,-   - 

nnder  this  section  be  entitled  to  a  209:  ai  ibid.  43:  5  Bom.  477.            .- 

rateable  share  of  the  assets,  9  Gal.  '  10  Gal.  567,  where  no  such  order 

920.  was  made.   Orders  under  sec.  295  may 

^  4Bom.  472 ;  laGal.  294, 321.  This  be  revised  under  sec  622, 4  Mad.  385* 

section  and  sec.  266,  clause  (r)  and  *  according  to  their  P^ioritj;!  7  All. 

.   explanation  (a)  must  be  read  together.  378,351."""   ""    "'"" 

An  ordinary  judgment-creditor  is  not,  "  i.e.  bond  fide  holdflcs,  11  Gal.  42. 

therefore,  entitled  to  a  rateable  pro-  Where  the  Gourt  cannot  satisfy  itself 

portion  of  the  assets  realised  by  the  as  to  the  bona  fidcM  of  tha  olaim*  it 

sale  of  a  house  belonging  to  and  occu-  should  exclude  the  claimant  from  t^e 

pied  by  an  agriculturist,  under  a  decree  distribution  of  assets* 

obtained  by  another  creditor  for  rent  '  whose  immoveable  property  has       \ 

due  to  him  in  respect  of  such  house,  4  been  sold  in  execntion  of  a  decree^     .  ;  g 

•  Bom.  429.  9  Gal.  92a. 
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to  receive  the  same^  any  person  so  entitled  may  sne  such 
person  to  compel  him  to  refand  the  assets  ^. 

Nothing  in  this  section  affects  any  right  of  the  Govern- 
ment 2. 


(by  Rules  as  to  Moveable  Troperty  ^, 

296.  If  the  property  to  be  sold  be  a  negotiable  instrmnent  Bulen  m 
or  a  share  in  any  public  Company  or  Corporation^  the  Court  *ble^*'" 
may^^  instead  of  directing  the  sale  to  be  made  by  public  Btraments 
auction,   authorise   the  sale   of    such    instrument    or    share  jn  p^t^^ 
through  a  broker  at  the  market-rate  of  the  day.  OompanieB. 

297.  In  the  case  of  other  moveable  property*,  the  price  of  Payment 
each  lot  shall  be  paid  for  at  the  time  of  sale,  or  as  soon  j^o^able 
after  as  the  officer  holding  the  sale  directs^,  and,  in  default  property 
of  payment,  the  property  shall  forthwith  be  again  put  up 

and  soldJ— 

On  payment  of  the  purchase-money,  the  officer  holding  the 
sale  shall  grant  a  receipt  for  the  same,  and  the  sale  shall 
become  absolute. 

298.  No  irregularity  in  publishing  or  conducting  the  sale  irregular- 
of  moveable  property  shall  vitiate  the  sale;  but  any  P^^^s^i^  ^"^ate  wJe 
sustaining  any  injury  by  reason  of  such  irregularity  at  the  of  move- 
hand  of  any  other  person  may  institute  a  suit  against  him  ^erty?'*^ 
for  compensation,  or  (if  such  other  person  be  the  purchaser)  Person 
for  the  recovery  of  the  specific  property  and  for  compensation  ^J^y  g^^^ 
in  default  of  such  recovery  *. 

299.  When  the  property  sold  is  a  n^otiable  instrument  DeUvery 

of  move* 


'  9  Snth.  Civ.  R.  515.  Such  a  suit 
cannot  be  brought  in  a  provincial  Court 
of  SmaU  Causes,  Act  IX  of  1887. 

'  And  the  rule  of  procedure  con- 
tained in  it  does  not  interfere  with  the 
substantive  rights  of  the  parties,  10 
Cal.  576. 

'  There  is  no  provision  (like  sec.  3 1 3 
as  to  immoveable  property)  that  the 
purchaser  at  ajiftXflfiutinn-aale  of  move- 
ables may  have  the  sale  set  aside 
on  the  ground  that  the  person  whose 
property  purported  to  be  sold  had  no 
saleable  in^^t  in  H.   The  execution- 


creditor  does  not  warrant  the  tlUej  ancTx 
as  in  the  case  of  a  sale  in  England  by    j 
the  sheriff  of  goods  seized  under  a  ^.    r   O 
fa.  the  buyers  buy  at  their  own  peril,  J 
2  Bom.  364.  — 

*  if  it  thinks  fit,  8  Suth.  Civ.  B. 

415- 
'  See    the    General   Clauses   Act, 

supra,  vol.  I.  p.  488. 

*  4  N.  W.  P.  37. 

*  In  case  of  a  deficiency  on   the 
resale,  see  sec.  293. 

«  6  N.  W.  P.  252,  following  9  Suth. 
Civ.  R.  118. 
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able  pro-  or  other  moveable  property,  of  which  actual  seizure  has  been 
pJU?  •*■     made,  the  property  shall  be  delivered  to  the  porehaser. 

DeliT  800,  VTben  the  property  sold  is  any  moveable  property 

of  pn>perty  to  which  the  jud|^ent-debtor  is  entitled  subject  to  the  posses- 
jod!niient-  ^^^^  ^^  ^™®  other  person,  the  delivery  thereof  to  the  purchaser 
debtor  shall  be  made  by  giving  notice^  to  the  person  in  possession 
•ubject  to  prohibiting  him  from  delivering  possession  of  the  property  to 
li«?«>.  njjy  person  except  the  purchaser. 

Delivery        SOL  "NVhen  the  property  sold  is  a  debt  not  secured  by  a 

**^H*V*      n^'gotiable  instrument,  or  is  a  share  in  any  public  Company, 

•hares  in     the  delivery  thereof  shall  be  made  by  a  written  order  of  the 

Compaaie».  Court  prohibiting  the  creditor  from  receiving  the  debt  or  any 

interest  thereon,  and  the  debtor  from  making  payment  thereof 

to  any  person  except  the  purchaser',  or  prohibiting  the  person 

in  whose  name  the  share  may  be  standing  from  making  any 

transfer  of  the  share  to  any  person  except  the  purchaser,  or 

rec»eiving  payment  of  any  dividend  or  interest  thereon,  and 

the  manager,  secretary  or  other  proper  oflScer  of  the  Company 

from   permitting  any   such   transfer   or  making  any   such 

payment  to  any  person  except  the  purchaser'. 

Traiufer         302.  If  the  endorsement  or  conveyance  of  the  party  in 

able*^-      whose  name  a  negotiable  instrument  or  a  share  in  any  public 

etruments   Company  is  standing  is  required  to  transfer  such  instrument 

'  or  share,   the   Judge  may  endorse  the  instrument  or   the 

certificate  of  the  share,  or  may  execute  such  other  document 

as  may  be  necessary. 

The  endorsement  or  execution  shall  be  in  the  following 
form  or  to  the  like  effect : — '  A.  B.,  by  C.  D.,  Judge  of  the 
Court  of  {or  as  the  case  may  be) ;  in  a  suit  by  E.  F.  against 

Until  the  transfer  of  such  instrument  or  share,  the  Court 
may,  by  order,  appoint  some  person  to  receive  any  interest 
or  dividend  due  thereon,  and  to  sign  a  receipt  for  the  same; 
and  any  endorsement  made,  or  document  executed,  or  receipt 
signed,  as  aforesaid,  shall  be  as  valid  and  effectual  for  all 

^  See  form,  icbed.  IV,  no.  146.  '  See  form,  ached.  IV,  no.  147. 

•  See  form,  sched.  IV,  no.  148. 
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purposes  as  if  the  same  had  been  made  or  executed  or  signed 
by  the  party  himself. 

303,  In  the  case  of  any  moveable  property  not  herein-  Vesting 
before  provided  for,  the  Court  may  make  an  order  vesting  ^^^^qJ-** 
such  property  in  the  purchaser  or  as  he  may  direct ;  and  such  other  pro- 
property  shaU  vest  accordingly.  P^^^' 

(c)  Rules  as  to  Immoveable  Vroperty, 

304*  Sales  of  immoveable  property  ^  in  execution  of  a  decree  What 
may  be  ordered  by  any  Court  ^  other  than  a  Court  of  Small  OTde/sakB 
Causes.  "*  of  land, 

305*  When  an  order  for  the  sale  of  immoveable  property  Poetpone- 
lias  been  made,  if  the  judgment-debtor  can  satisfy  the  Court  ^°*o 
that  there  is  reason  to  believe  that  the  amount  of  the  decree  enable  de- 
may  be  raised  by  mortgage  or  lease  or  private  sale  of  such  ^^^^ 
property,  or  some  part  thereof,  or  of  any  other  immoveable  amount, 
property  of  the  judgment-debtor,  the  Court  may  on  his  appli- 
cation postpone  the  sale  of  property  comprised  in  the  order  for 
sale,  for  such  period  as  it  thinks  proper^,  to  enable  him*  to  raise 
the  amount. 

In   such  case  the  Court  shall  grant  a  certificate  to  the  Certificate 
judgment-debtor    authorising    him,   within   a  period   to   be  ^  ^^^' 
mentioned  therein,  and  notwithstanding  anything  contained  debtor. 
in  section  976,  to  make  the  proposed  mortgage,  lease  or  sale : 
provided    that   all   moneys  payable  under   such   mortgage, 
lease  or  sale  shall  be  paid  into  court  and  not  to  the  judgment- 
debtor  : 

Provided  also  that  no  mortgage,  lease  or  sale  under  this 
section  shall  become  absolute  until  it  has  been  confirmed  by 
the  Court. 

306.   On  every  sale  of  unmoveable  property  under  this  Deposit  by 
chapter,  the  person  declared  to  be  the  purchaser*  shall  pay^ji^j^^g. 

^  See    supra,  vol.   I.   p.    487.    A  '5   Mad.   H .  C.    272 :    15   Suth. 

decree  ch^;gu)g.ipp[^oyeable  property  Civ.  B.  322.    A  year  is  too  much,  2 

ias'Heen  held  to  be  itself  *  immoveable  N.  W.  P.  i. 

property '  within  the  meaning  of  sees.  *  The  Court  itself  cannot  mortgage 

304-31 7,  I  All.  348.  or  let  the  property,  Suth.  1 864,  Misc.  5. 

"^  nhfiH  tha  property  in  mtnntr  mit  '  This  includes  a  decree-holder  to 

side  ^e  IpcaXliixutaof  Us  jurisdiction^  whom  a  lot  is  knocked  down,  Suth. 

jiee  sec.  223^  1864,  Misc.  30. 
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able  pro- 
perty. 


immediately  after  such  declaration  a  deposit  of  twenty-five 
per  centum  on  the  amount  ot  hia  purchage-money  ^  to  the 
officer  conducting  the  sale,  and,  in  default  of  such  deposit^, 
the  property  shall  forthwith  be  put  up  again  and  sold  ^. 


Time  fur 
pftyment 
in  fall. 


Procedure 
in  defaolt 
of  pay- 
ment. 


Notifica- 
tion on  re- 
sale of 
immove- 
able pro- 
perty. 


307*  The  full  amount  of  purchase-money  shall  be 
by  the  purchaser^  before  the  Court  closes  on  the  fifteenth 
day  alter  the  sale  of  the  property,  exclusive  of  such  day, 
or,  if  the  fifteenth  day  be  a  Sunday  or  other  holiday,  then  on 
the  first  office-day  after  the  fifteenth  day '. 

« ■     ■        * 

308.  In  default  of  payment  within  the  period  mentioned 
in  the  last  preceding  section,  the  deposit,  after  defraying  the 
expenses  of  the  sale,  shall  be  forfeited  to  Government,  and 
the  property  shall  be  re-sold,  and  the  defaulting  purchaser 
shall  forfeit  all  claim  to  the  property  or  to  any  part  of  the 
sum  for  which  it  may  subsequently  be  sold. 

309.  Every  re-sale*  of  immoveable  property,  in  default  of 
payment  of  the  purchase-money  within  the  period  allowed  for 
such  payment,  shall  be  made  after  the  issue  of  a  fresh  notifi- 
cation in  the  manner  and  for  the  period  hereinbefore  prescribed 
for  the  sale. 


Co-sharer       310.  When  the  property  sold  in  execution  of  a  decree  is  a 

have  pre-    share  of  undivided  immoveable  property^,  and  two  or  more 

ference  in  persons,  of  whom  one  is  a  co-sharer,  respectively  advance  the 

same  sum  at  any  bidding  at  such  sale,  such  bidding  shall  be 


Setting 
aside  sale 


deemed  to  be  the  bidding  of  the  co-sharer®. 

311.  The  decree-holder*,  or  any  person  whose  immoveable 


'  Unless  this  payment  is  made  at 
once,  there  is  no  sale,  5  All.  316. 

•  No  deposit,  no  sale,  5  All.  316. 

'  Dispntes  as  to  whether  the  deposit 
was  offered  shonld  be  decided  by  the 
Judge  before  commencing  a  second 
sale,  6  Mad.  197. 

-  *  into  court,  or,  in  the  Lower  Pro- 
vinces and  Madras,  into  the  Goyem- 
ment  Treasury. 

^  For  the  purposes  of  this  section  pay- 
ment into  the  Govemxnent  Treasury 
is,  in  the  Lower  Provinces  and  Madras, 
equivalent  to  a  payment  into  Court, 


_  k 


^Uth'.  J 

caM 


8  Cal.  528  and  7  Mad.  311.  ,     .  ^ 

*  not  every  jtostj^oned  sal^  i  Suth'    ' 
Misc.  3. 

^  This  does  not  include  the 
where  the  property  is  the  interest  of  a 
mortgagee  in  such  a  share,  3  All.  15. 

'  This  section  oontemplatoi  a  dis- 
tinct bid  by  the  co-iharer,  3  All. 
827,  following  a  All.  850;  and  see  6 
N.  W.  P.  27a  :  7  N.  W.  P.  a8i. 

*  This  includes  both  a  decree-holder 
who  has  attached  and  one  who  has 
entitled  himself  to  a  rateable  distri- 
bution under  sec.  295,  10  Mad.  57. 
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property  has  been  soldi  nnder  this  chapter,  may  apply  ^  to  the  of  bmd  on 
Uourt  to  set  aside  the  sale  on  the  ground  of  a  material  irregu-  f^^^  °5 
larity*  in  publishing  or  conducting  it*;  ity. 

but  no  sale  shall  be  set  aside  on  the  ground  of  irregularity 
unless  the  applicant  proves  to  the  satis&ction  of  the  Court 
that  he  has  sustained  substantial  injury  by  reason  of  such 
irregularity'. 

812.  If  no  such  application  as  is  mentioned  in  the  last  pre-  Effect  of 
ceding  section  be  made,  or  if  such  application  be  made  and  the  ^^^^^^^"^ 
objection  be  disallowed^;  the  Court  shall  jpass  an  order ^  con-  allowed 
firming  tte  bale  as  regards  the  parties  to  the  suit  and  the  l^f^^^ 
purchaser.  allowed. 

If  such  application  be  made,  and  if  the  objection  be  allowed, 
the  Court  shall  pass  an  order  setting  a^^jthe^jBiaJig^* 

No  suit  to  set  aside,  on  the  ground  of  such  irregularity,  an 
order  passed  under  this  section  shall  be  brought  by  the  party 
against  whom  such  order  has  been  made. 


^  ^ese  words  do  not  include  a  mere 
co-sharefttt  tindivided  unmoveable 
property,  5  All.  42,  or  a  person  who 
liaspiirehased  the  property  at  a  prior 
execution-sale,  such  prior  sale  not 
liaYipg  been  oozifizmed,  8  Cal.  567. 
But  see  2  All.  352,  596 :  13  Cal.  346 
(mortagees  who  had  obtained  a  fore- 
closure-decree) :  14  Cal.  240  (person 
alleging  tltat_ltJg,.property  has  been 
^o\d  in  execution), 

^  within  30  days  firom  the  date  of 
the  sale.  Act  XV  of  1887,  sched. 
II,  art.  166. 

»  8  AU.  116. 

*  The  expression  'conducting  the 
sale  *  refers  to  the  action  of  the  officer 
conducting  the  sale,  not  to  anything 
4,one  befo^  the  order  of  gale,  7  All. 
641. 

«  9  Cal.  656 :  II  Cal.  658.  Thus 
the  use  at  a  sale  of  depreciatory  Ian- 
guflige  by.  th»  czecution-creditor  who 
was  bidding  by  hig  agent,  5  Cal.  308 : 
not  affixing  copy  of  sale-procLama- 
tion,  7  Cal.  466 :  or  not  stating  the 
amount  of  Government  revenue  in 
the  sale-proclamation,  i^^J  ^  properly 


objected  to  in  the  Court  of  first  in- 
stance ;  L.  B.,  10  Ind.  App.  25.  But 
mere  inadequacy  of  price  is  not  a 
'material  irregularity,*  8  Bom.  424. 
Nor  is  s^Uifig  on  a  close  holiday,  3  AU. 
333*  Nor  is  the  omission  to  state  the 
amount  of  rent  payable  in  respect  of 
a  tenure  brought  to  sale,  7  Cal.  723. 
Nor  is  fraud,  7  Bom.  H.  C.  74:  8 
Suth.  Civ.  B.  506.  A  sale  will  not 
be  set  aside  because  the  decree  having 
been  passed  more  than  twelve  years 
before,  the  execution  had  been  barred, 
J)y  limitation,  6  Mad.  238.  And  the 
death  of  the  decree-holder  before  the 
sale  does  not  render  it  void,  3  All. 
765  ;  and  see  7  All.  365. 

•  by  the  Court  before  which  the  pro- 
ceedings under  sec.  311  M*e  taken,  1 1 
Cal.  287,  not  by  the  appellate  Court. 

^  See  form,  sched.  IV,  no.  149.  An 
appeal  to  the  High  Court  lies  firom 
this  order,  sees.  588,  d.  (16),  and  589. 

®  and  directing  by  whom  the  sale- 
expenses  should  be  paid,  6  N.  W.  P. 
309.  No  appeal  lies  from  such  order^ 
II  Bom.  603. 
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Applu 
tion  to  Mi 
Mide  Mlt 
on  ground 
of  judg- 
ment- 
debtor 
having  no 
Mleable 
intemt. 


Confirma- 
tion of 
■ale. 


313,  The  purchaser  at  any  snch  sale  may  apply'  to  the 
Court  ^  to  set  aside  the  sale,  on  the  ground  that  the  person 
whose  property  purported  to  be  sold  had  no  saleable  interest ' 
therein,  and  the  Court  may  make  such  oroer*  as  li  thinks  fit : 
provided  that  no  order  to  set  aside  a  sale  shall  be  made,  unless 
the  judgmijent-debtor  *  and  the  decree-holder  have  had  oppor- 
tunity of  being  heard  against  such  order*. 

314L  No  sale  of  immoveable  property  in  execution  of  a 
decree  shall  become  absolute  until  it  has  been  confirmed  by  the 

Court  \ 


if  sale  set       315.  When  a  sale  of  immoveable  property  is  set  aside  under 

to^be'Se^**  section  312  or  313, 

turned  to        Or  when  it  is  found  that  the  judgment-debtor  had  no  saleable 
^  '  interest*  in  the  property  which  purported  to  be  sold  and  the 

purchaser  is  for  that  reason  deprived  of  it, 

the  purchaser  shall  be  entitled  to  receive  back  his  purchase- 
money  (with  or  without  interest  as  the  Court  may  direct)  £roni 
any  person  to  whom  the  purchase-money  has  been  paid. 


^  within  60  days  from  the  date  of 
the  sale.  Act  XV  of  1877,  ached.  II, 
art.  172. 

'  not  to  the  Collector  to  whom  the 
decree  in  execution  of  which  the  sale 
is  made  has  been  transferred,  9  All. 

43. 

'  at  the  time  of  sale,  9  Cal.  aao. 

That  an  incumbrance  upon  a  property 
■old  in  execution  is  not  enough  to 
enable  an  auction-purchaser  to  set 
aside  the  sale  on  the  ground  that  the 
judgment-debtor  had  no  saleable 
interest  in  the  property,  see  9  Cal. 
506,  627,  and  10  Cal.  37a.  See  too 
9  All.  167,  where  the  incumbrance 
exceeded  the  probable  value  of  the 
property.  The  meaning  is  that,  if  a 
purchaser  under  an  execution-sale  buys 
a  property  which  turns  out  to  have  no 
existence  at  all,  or  to  be  of  no  saleable 
value  whatever,  the  Court  may  then 
set  aside  the  sale.  But  misrepresen- 
tation or  concealment  in  the  notifica- 
tion which  induces  the  purchaser  to 
pay  much  more  than  the  real  value  is 
no  ground  for  applying  under  this 
section,  10  Cal.  372. 


'  An  appeal  lies  from  snch  order  to 
the  High  Coort^  sees.  588,  cL  (16), 
589. 

*  or  where  he  has  died,  his  legal 
represeMKthre,  7  Bom.  424.  THib 
section  should  expressly  provide  for 
giving  notice  tfltlie"7tldgment-debtor 
or  his  f  epi'meiiUilf  V  \  7  ^ni.  434. 

*  Section  31 3  is  designed  for  the  pro- 
tection of  persons  who  ignorantly  and 
innocentlypurchase  valuelessproperty. 
It  does  not  apply  to  one  who  buys 
knowing  that  the    judgment-debtor 
had  no  saleable  interest,  3  All.  537. 
Under  this  section  the  purchaser  may 
resist  the  confirmation  of  the  sale  and 
BO  prevent    its  conclusion.      Under 
80C.  315  he  may  apply  after  the  con-   : 
firmation  for  the  refund  of  the  pur- 
chase-money,   on    the    ground  that  ! 
nothing  has  passed  by  the  sale,   8  | 
Mad.  loi. 

^  That  the  price  is  lojf  k  ia  ilis^ 
no  ground  for  refusing  to  confirm  the 
sale,  L.  B.,  3 1.  A.  330:  10 1.  A.  35 :  8 
Bom.  435. 

*  6  All.  577. 
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The  re-payment  of  the  said  purchase-money  and  of  the 
interest  (if  any)  allowed  by  the  Court  may  be  enforced  against 
such  person  under  the  rules  provided  by  this  Code  for  the 
execution  of  a  decree  for  money*. 

316.  When  a  sale  of   immoveable  property  has  become  Certificate 
absolute  in  manner  aforesaid^  the  Court  shall  g^nt  a  certificate  ^  chwer  of 
stating  the  property  sold  and  the  name  of  the  person  who  at  immove- 
the  time  of  sale  is  declared  to  be  the  purchaser.     Such  cer-  perty. 
tificate  shall  bear  the  date  of  the  confirmation  of  the  sale; 

and^  so  far  as  regards  the  parties  to  the  suit  and  persons 
claiming  through  or  imder  them^  the  title  to  the  property  sold 
shall  vest  in  the  purchaser  from  the  date  of  such  certificate 
and  not  before^ ;  provided  that  the  decree  under  which  the 
sale  took  place  was  still  subsisting^  at  that  date. 

317.  No  suit  shall  be  maintained  against  the  certified  pur-  Bar  to  suit 
chaser^  on  the  ground  that  the  purchase  was  made  on  behalf  parchaser 
of  any  other  person,  or  on  behalf  of  some  one  through  whom  ^^^l*^^, 
such  other  person  claims  •. 

Nothing  in  this  section  shall  bar  a  suit  to  obtain  a  declara- 
tion that  the  name  of  the  certified  purchaser  was  inserted  in 


^  The  last  clause  of  sec.  315  does 
not,  of  course,  bar  a  suit  for  the 
recQYerj  of  the  purchase-money  and 

^or  interest,  5  All.  577.  That  the 
purchase-money  may  be  paid  to  the 
decr^-holder  oefore  the  sale  in  cou- 

Jfirmeil,  see  12  Cal.  252. 

•  See  form,  ached.  IV,  no.  150. 
As  to  registering  this  certificate,  see 
9  Cal.  82:  7  Mad.  248,  419:  6  Bom. 
495  :  5  All.  568. 

'  As  to  the  effect  of  the  certificate 
if  registered,  see  the  Registration  Act, 
infra,  sec.  50 :  7  Mad.  248. 

*  A  '  subsisting*  decree  is  a  decree 
unreversed  and  in  full  &rce,  7  Gal. 
91,  9O,  not  a  decree  the  execution  of 
which  isnoliime-barred,  1 1  Cal.  376. 
Before  the  purchaser  applies  to  the 
court  to  confirm  the  sale  and  grant 
him  a  certificate,  he  ought  to  ascertain 
that  the  decree  under  which  the  sale 
was  ordered  is^sjjjj^  ia  existence^  2 
Bom.  540.  When  a  sale  takes  place 
under  a  decree,  which  ftt  ih»  time  of 


sale  is  in  force,  the  subsequent  re- 
versal of  the  decree  on  appeal  or 
review  does  not  vitiate  the  sale,  5 
Ben.  70.  But  a  sale  under  a  decree 
passed  without  jurisdiction  (4  All. 
582),  and  afterwards  set  aside  on  that  i 
account,  is  void,  6  Ben.  App.  90; 
and  so  where  the  execution  of  the 
decree  is  at  the  time  of  sale  barred  bj 
limitation,  5  Ben.  68. 

'  As  to  the  meaning  of  '  certified 
purchaser,'  see  13  Sath.  Civ.  K.  85 
and  5  All.  478. 

*  The  object  of  this  section  is  to 
discourage  a^eements  for  the  pur- 
chase of  property,  at  a  Court-sale,  in 
the  name  of  another:  it  does  not 
apply  to  a  suit  by  a  stranger  to  the 
agreement,  to  set  it  aside  as  made  in 
fraud  of  the  plaintiff's  rights  as  a 
member  of  the  family  to  which  the 
purchase-money  belonged,  6  Mad. 
T37;  and  see  8  Mad.  511  and  12  Cal. 
204. 
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the  certificate  fraudulently  or  without  the  consent  of  the  real 
purchaser. 

Delivery        818*  When  the  property  sold  is  in  the  occupancy  of  the 
•bU^*  judgment-debtor  or  of  some  person  on  his  behalf,  or  of  some 
perty  in     person  claiming  under  a  title  created  by  the  judgment-debtor 
^ndg^^  subsequently  to  the  attachment  of  such  property,  and  a  oer- 
meni-        tificate  in  respect  thereof  has  been  granted  under  section  316, 
the  Court  shall,  on  application  by  the  purchaser^,  order ^  de- 
livery to  be  made  by  putting  the  purchaser  or  any  person 
whom  he  may  appoint  to  receive  delivery  on  his  behalf  in 
possession  of  the  property,  and,  if  need  be,  by  removing  any 
person  who  refuses  to  vacate  the  same. 

Deliyery        818.  When  the  property  sold  is  in  the  occupancy  of  a 

^lepro^^  tenant  or  other  person  entided  to  occupy  the  same,  and  a  cer- 

perty  in     tificate  in  respect  thereof  has  been  granted  under  section  316, 

uTienjAt^  the  Court  shall  ^  order  delivery  thereof  to  be  made  by  affixing 

a  copy  of  the  certificate  of  sale  in  some  conspicuous  place  on 

the  property,  and  proclaiming  to  the  occupant  by  beat  of 

drum  or  in  such  other  mode  as  may  be  customary,  at  some 

convenient  place,  that  the  interest  of  the  judgment-debtor  has 

been  transferred  to  the  purchaser. 

Power  to        320.  The  Local  Government  may,  with  the  sanction  of  the 

^2J^j.**^  Governor  General  in  Council,  declare,  by  notification  in  the 

execution  official  Gazette,  that  in  any  local  area  the  execution  of  decrees 

for  sale  of  ^  cases  in  which  a  Court  has  ordered  any  immoveable  property 

imjnove-     to  be  sold,  or  the  execution  of  any  particular  kind  of  such 

perty.        decrees,  or  the  execution  of  decrees  ordering  the  sale  of  any 

particular  kind  of,  or  interest  in,  immoveable  property,  shall 

be  transferred  to  the  Collector^,  and  rescind  or  modify  any  such 

declaration. 

Power  to        The  Local  Government  may  also,  notwithstanding  anything 

rQleTas  to  hereinbefore  contained,  from  time  to  time  prescribe  rules  for 

transmig-    the  transmission  of  the  decree  from  the  Court  to  the  Collector, 

sion  of 

^  within  three  years  from  the  date  also  sue  for  possession  within  twelve 

of  the  certificate,  8  Bom.  257.  years,  10  CaL  40a. 

^  See  form,  sched.  IV,  no.  151.  *  .Thereupon  the  civil  Courts  cease* 

^  on  application  by  the  purchaser  to  have  jurisdiction  to  execute  the 

within  three  years  from  the  date  of  the  decree,  4  All.  382 ;  but  see  7  All.  407. 
sale-certificate,  3  Bom.  433.    He  may 


decrees. 
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and  for  regulating  the  procedure  of  the  Collector  and  his  sub- 
ordinates  in  executing  the  same^,  and  for  re-transmitting  the 
decree  from  the  Collector  to  the  Court. 

321.  When  the  execution  of  a  decree  has  been  so  transferred^  Power  of 
the  Collector  may—  CoUectop 

•'  ,  when  ex- 

(a)  proceed  as  the  Court  would  proceed  under  section  305 ;  ecution  of 

-J,  decree  is 

Bo  traiLS- 

(6)  raise  the  amount  of  the  decree  by  letting  in  perpetuity,  ferred. 
or  for  a  term,  on  payment  of  a  premium,  or  by  mortgaging, 
the  whole  or  any  part  of  the  property  ordered  to  be  sold ;  or 

(c)  sell  the  property  ordered  to  be  sold  or  so  much  thereof 
as  may  be  necessary*. 

322*  When  the  execution  of  a  decree,  not  being  a  decree  Procedure 
ordering  the  sale  of  immoveable  property  in  pursuance  of  a  ?^/i^hen 
contract  specifically  affecting  the  same,  but  being  a  decree  for  execution 
money  in  satisfaction  of  which  the  Court  has  ordered  the  sale  l^  tnma- 
of  immoveable  property,  has  been  so  transferred,  the  Collector,  f«fred. 
if,  after  such  enquiry  as  he  thinks  necessary,  he  has  reason  to 
believe  that  all  the  liabilities  of  the  judgment-debtor  can  be 
discharged  without  a  sale  of  the  whole  of  his  available  im« 
moveable  property,  may  proceed  as  hereinafter  provided. 

322  A.  In  the  case  mentioned  in  section  3:22,  the  Collector  Notice  to 
shall  publish  a  notice  calling  upon —  hdders 

(a)  every  person  holding  a  decree  for  money  against  the  and  to  per- 
judgment-debtor  capable  of  execution  by  sale  of  his  immove-  i^g  claims 
able  property,  and  which  such  decree-holder  desires  to  have  so  0^  V^^ 
executed,  and  every  holder  of  a  decree  for  money  in  execution 
of  which  proceedings  for  the  sale  of  such  property  are  pending. 


*  See  Bombay  Qovemment  Gazefte, 
Part  I,  39  Jan.  1880,  pp.  96, 97 :  ibid, 
26  Feb.  1880,  p.  214:  ibid.  3  June, 
1 880, p. 519:  ibid,  17  Feb.  i88i,p.83: 
ibid.  17  March,  1881,  p.  140:  ibid, 
37  July,  1882,  p.  557;  17  May,  1883, 
p.  358,  and  the  N.W,P.  and  Oudh 
Gazette^  Part  I,  4  Sept.  1880,  p.  340; 
6  Nov.  1880,  p.  310 ;  18  Nov.  1880, 
25  June  1881,  p.  253, 19  May  1883,  p. 
325.  Central  Provinces  Gazettef  1877, 
Part  I.  A.  p.  313:  ibid.  1881,  Part 
II,  p.  102.     BHtVih  Burma  Gazette, 


March  1883,  Part  I,  p.  92:  ibid.  Jan. 
1884,  Part  I,  p.  23. 

'  He  is  limited  to  one  of  these  three  '^ 
courses,   and   may   not   (e.  g.)  allow     ■ 
payment  by  instalments,  7  !^m.  332.  ^ 
Orders  passed  by  him  under  this  aXRT 
the  following  sections  are  not  appeal- 
able to  the  High  Court,  5  All.  314. 
And  notwithstEuiding  the  opinion  of 
West  J.  in  7  Bom.  332,  it  would  seem 
that  the  Court  has  no  power  to  recall 
a  case  sent  to  the  Collectors:  see  5 
All.  314;  and  consider  8  Bom.  301. 
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to  produce  before  the  Collector  a  copy  of  the  decree^  and  a 
certificate  from  the  Court  which  passed  or  is  executing  the 
same,  declaring  the  amount  recoverable  thereunder; 

(If)  every  person  having  any  claim  on  the  said  property,  to 
submit  to  the  Collector  a  statement  of  such  claim^  and  to  pro- 
duce the  dociunents,  if  any,  by  which  it  is  evidenced. 

Such  notice  shall  be  in  the  language  of  the  district,  and 
shall  allow  a  period  of  sixty  days  from  the  date  of  its  publica- 
tion for  compliance  therewith.  It  shall  be  published  by  being 
posted  in  the  court-house  of  the  Court  which  made  the 
original  order  under  section  304,  and  at  such  other  places 
(if  any)  as  the  Collector  thinks  fit.  Where  the  address  of  any 
such  decree-holder  or  claimant  is  known,  a  copy  of  the  notice 
shall  be  sent  to  him  by  post  or  otherwise. 

Amoant  of  322  B.  Upon  the  expiration  of  the  said  period  the  Collector 
ctmT  to  be  ^^*^^  appoint  a  day  for  hearing  any  representations  which  the 
McerUin-  judgment-debtor  and  the  decree-holders  or  claimants  (if  any) 
moYeable  ^^^Y  desire  to  make,  and  for  holding  such  enquiry  as  he  may 
l^'^P^'Jy  deem  necessary  for  informing  himself  as  to  the  nature  and 
for  their  extent  of  such  decrees  and  claims  and  of  the  judgment-debtor^s 
tfon  immoveable  property,  and  may,  from  time  to  time,  adjourn 

such  hearing  and  enquiry. 

If  there  be  no  dispute  as  to  the  fact  or  extent  of  the  liability 
of  the  judgment-debtor  to  any  of  the  decrees  or  claims  of 
which  the  Collector  is  informed,  or  as  to  the  relative  priorities 
of  such  decrees  or  claims,  or  as  to  the  liability  of  any  such 
property  for  the  satisfaction  of  such  decrees  or  claims,  the 
Collector  shall  draw  up  a  statement,  specifying  the  amount  to 
be  recovered  for  the  discharge  of  such  decrees,  the  order  in 
which  such  decrees  and  claims  are  to  be  satisfied,  and  the 
immoveable  property  available  for  that  purpose. 

If  any  such  dispute  arises,  the  Collector  shall  refer  the 
same,  with  a  statement  thereof  and  his  own  opinion  thereon, 
to  the  Court  which  made  the  original  order  under  section  304, 
and  shall,  pending  the  reference,  stay  proceedings  relating  to 
the  subject  thereof.  The  Court  shall  dispose  of  the  dispute  if 
the  matter  thereof  be  within  its  jurisdiction,  or  transmit  the 
case  to  a  competent  Court  for  disposal,  and  the  final  decision 
shall  be  communicated  to  the  Collector.      The  Collector  shall 
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then  draw  up  a  statement  as  above  provided  in  accordance  with 
such  decision. 

322  c.  The  Collector  may,  instead  of  himself  issuing  the  when  Bis- 
notices  and  holding  the  enquiry  required  by  sections  322A  and  J^^g"^ 
$2ZBy  draw  up  a  statement  specifying  the  circumstances  of  notices  and 
the  judgment-debtor  and  of  his  immoveable  property  so  far  as  f^\ry!^' 
they  are  known  to  the  Collector  or  appear  in  the  records  of  his 
office,  and  forward  such  statement  to  the  District  Court ;  and 
such  Court  shall  thereupon  issue  the  notices,  hold  the  inquiry 
and  draw  up  the  statement  required  by  sections  322  a  and 
322  B,  and  transmit  such  statement  to  the  Collector^. 

322  B.  The  decision  by  the  Court  of  any  dispute  arising  Decision  of 
under  section  322  b  or  section  322  c  shall,  as  between  the  ^^^p^ 
parties  thereto,  have  the  force  of,  and  be  appealable  as,  a  under  s. 
decree^.  Imc."^' 

323.  Whenever  the  amount  to  be  recovered  and  the  pro-  Scheme 
perty  available  have  been  determined  as  provided  in  section  ^tion^^of 
322  B  or  322  c,  the  Collector  may —  money- 

decrees 

(i)  if  it  appears  that  the  amount  cannot  be  recovered 
without  the  sale  of  the  whole  of  the  property  available,  proceed 
to  sell  such  property ;  or  if  it  appears  that  the  amount  with 
interest  (if  any)  in  accordance  with  the  decree,  and,  when  not 
decreed,  with  interest  (if  any)  at  such  rate  as  he  thinks 
reasonable,  may  be  recovered  without  such  sale, 

(2)  raise  such  amount  and  interest  (notwithstanding  any 
order  imder  section  304), 

(a)  by  letting  in  perpetuity  or  for  a  term,  on  payment  of 
a  premium,  the  whole  or  any  part  of  the  said  property;  or 

(b)  by  mortgaging  the  whole  or  any  part  of  such  pro- 
perty; or  1 

(c)  by  selKng  part  of  such  property;  or 

(d)  by  letting  on  farm,  or  managing  by  himself  or 
another,  the  whole  or  any  part  of  such  property  for  any  term 

*  See  Act  XII  of  1887,  sec.  23,  cl,  not  from  a  decree  passed  in  a  regular 

a  (e).  suit,  4  Mad.  420.    As  to  the  stamp, 

^  An  appeal  from  such  a  decision  see  the  Court  Fees  Act,  sched.  II, 

has  been  held  to  be  cognisable  as  a  art.  11,  and  7  All.  565,  dissenting 

'  miscellaneous '  appeal,  i.e.  an  appeal  from  4. Mad.  420, 

VOL.  II.  q  q 
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not  exceeding  twenty  years  from  the  date  of  the  order  of 
sale;  or 

(e)  partly  by  one  of  such  modes^  and  partly  by  another 
or  others  of  such  modes. 

(3)  For  the  purpose  of  managing  under  this  section  the 
whole  or  any  part  of  such  property,  the  Collector  may  exercise 
all  the  powers  of  its  owner. 

(4)  For  the  purpose   of  improving  the  saleable  value   of 
the  property  available  or  any  part  thereof,  or  rendering  it 
more  suitable  for  letting  or  managing,  or  for  preserving  the 
property  from  sale  in  satisfaction  of  an  incumbrance,  the 
Collector  may  discharge  the  claim  of  any  incumbrancer  which 
has  become  payable,  or  compound  the  claim  of  any  incum- 
brancer whether  it  has  become  payable  or  not,  and,  for  the 
purpose  of  providing  funds  to  effect  such  discharge  or  com- 
position, may  mortgage,  let  or  sell  any  portion  of  the  property 
which  he  deems  sufficient.     If  any  dispute  arises  as  to  the 
amount  due  on  any  incumbrance  with  which  the  Collector 
proposes  to  deal  under  this  paragraph,  he  may  institute  a  suit 
in  the  proper  Court,  either  in  his  own  name  or  the  name  of 
the  judgment-debtor,  to  have  an  account  taken,  or  he  may 
agree  to  refer  such  dispute  to  the  decision  of  two  arbitrators, 
one  to  be  chosen  by  each  party,  or  of  an  umpire  to  be  named 
by  such  arbitrators. 

In  proceeding  under  paragraphs  (2),  (3)  and  (4)  of  this 
section,  the  Collector  shall  be  subject  to  such  rules  consistent 
with  this  Act  as  may,  from  time  to  time,  be  made  in  this 
behalf  by  the  Chief  Controlling  Revenue-authority^. 

Beoovery        324.  If>  on  the  expiration  of  the  letting  or  management 

after  let-    ^^ider  section  323,  the  amount  to  be  recovered  has  not  been 

ting  or       realised,  the  Collector  shall  notify  the  fact  in  writing:  to  the 

ment.        judgment-debtor  or  his  representative  in  interest,  stating  at 

the  same  time  that,  if  the  balance  necessary  to  make  up  the 

said  amount  is  not  paid  to  the  Collector  within  six  weeks  of 

the  date  of  such  notice,  he  will  proceed  to  sell  the  whole  or  a 

sufficient  part  of  the  said  property ;  and,  if  on  the  expiration 

^  See  N.  W.  P,  and  Oudh  Gazette,      I  a.  p.  loi :  British  Surma  Qazette, 
27  Not.   1880,  pp.  1181-4:  Central      26  Jan.  1S84,  Part  I,  p.  27. 
Provinces  Gazette,  Ju«e  1878,  Part 
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of  the  said  six  weeks  the  said  balance  is  not  so  paid,  the 
Collector  shall  sell  such  property  or  part  accordingly.  • 

324  A.  The  Collector  shall^  from  time  to  time,  render  to  the  Collector 
Court  which  made  the  original  order  imder  section  304  an^^unta' 
account  of  all  moneys  which  come  to  his  hands  and  of  all  to  civil 

Court 

charges  incurred  by  him  in  the  exercise  and  performance  of 
the  powers  and  duties  conferred  and  imposed  on  him  under 
the  provisions  of  this  chapter,  and  shall  hold  the  balance  at 
the  disposal  of  the  Court. 

Such  charges  shall  include  all  debts  and  liabilities  from  time 
to  time  due  to  the  Government  in  respect  of  the  property  or 
any  part  thereof,  the  rent  (if  any)  from  time  to  time  due  to  a 
superior  holder  in  respect  of  such  property  or  part,  and  (if  the 
Collector  so  directs)  the  expenses  of  witnesses  summoned  by 
him. 

Such  balance  shall  be  apphcd  by  the  Court  as  follows  : —      Applica- 

Jirstly,  in  providing  for  the  maintenance  of  such  members  b^^n^e^ 
of  the  judgment-debtor's  family  (if  any)  as  are  entitled  to  be 
maintained  out  of  the  income  of  the  property,  to  such  amount 
in  the  case  of  each  member  as  the  Court  thinks  fit ;  and 

secondly y  where  the  Collector  has  proceeded  under  section 
321,  in  satisfaction  of  the  original  decree  in  execution  of 
which  the  Court  ordered  the  sale  of  immoveable  property  or 
otherwise  as  the  Court  may  under  section  295  direct ;  or 

thirdly y  where  the  Collector  has  proceeded  under  section  3:12, 
in  keeping  down  the  interest  on  incmnbrances  on  the  property, 
and  (when  the  judgment-debtor  has  no  other  sufficient  means 
of  subsistence)  in  providing  for  his  subsistence  to  such  amount 
as  the  Court  thinks  fit ;  and  in  discharging  rateably  the  claims 
of  the  original  decree-holder  and  any  other  decree-holders  who 
have  complied  with  the  said  notice,  and  whose  claims  were 
included  in  the  amount  ordered  to  be  recovered ; 

and  no  other  holder  of  a  decree  for  money  shall  be  entitled 
to  be  paid  out  of  such  property  or  balance  until  the  decree- 
holders  who  have  obtained  such  order  have  been  satisfied ; 

and  the  residue,  if  any,  shall  be  paid  to  the  judgment- 
debtor  or  such  other  person,  if  any,  as  the  Court  directs. 

326.  When  the  Collector  sells  any  property  under  this  Sales  how 

conducted. 
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chapter^  he  shall  put  it  up  to  public  auction^  in  one  or  more 
lots  as  he  thinks  fit^  and  may — 

(tj)  fix  a  reasonable  reserved  price  for  each  lot ; 

(b)  adjourn  the  sale  for  a  reasonable  time^  whenever  he 
deems  the  adjournment  necessary  for  the  purpose  of  obtaining 
a  fair  price  for  the  property^  recording  his  reasons  for  such 
adjournment ; 

(c)  buy  in  the  property  offered  for  sale,  and  re-sell  the 
same  by  public  auction  or  private  contract,  as  he  thinks  fit. 

Restrio-  825  a.  So  long  as  the  Collector  can  exercise  or  perform 

alienation  ^  respect  of  the  judgment-debtor's  immoveable  property,  or 
byjudg-  any  part  thereof,  any  of  the  powers  or  duties  conferred  or 
debtor  imposed  on  him  by  sections  ^2Z  to  325  (both  inclusive),  the 
and  prow-  judgment-debtor  or  his  representative  in  interest  shall  be  in- 
remedies  competent  to  mortgage,  charge,  lease  or  alienate  such  property 
hoid^*^  or  part  except  with  the  written  permission  of  the  Collector, 
nor  shall  any  civil  Court  issue  any  process  against  such  pro- 
perty or  part  in  execution  of  a  decree  for  money. 

During  the  same  period  no  civil  Court  shall  issue  any 
process  of  execution  either  against  the  judgment-debtor  or 
his  property  in  respect  of  any  decree  for  the  satisfaction 
whereof  provision  has  been  made  by  the  Collector  under 
section  323. 

The  same  period  shall  be  excluded  in  calculating  the  period 
of  limitation  applicable  to  the  execution  of  any  decree  affected 
by  the  provisions  of  this  section  in  respect  of  any  remedy  of 
which  the  decree-holder  has  thereby  been  temporarily  deprived. 

Proviiion  325  B.  When  the  property  of  which  the  sale  has  been 
perty  is  in  ordered  is  situate  in  more  districts  than  one,  the  powers  and 
S*T'!ii  duties  conferred  and  imposed  on  the  Collector  by  sections  321 
to  325  (both  inclusive)  shall,  from  time  to  time,  be  exercised 
and  performed  by  such  one  of  the  Collectors  of  the  said  dis- 
tricts as  the  Local  Government  may  by  general  rule  or 
special  order  direct. 

Attend-  325  c.    In  exercising   the  powers   conferred  on  him   by 

witnesses  Sections  322  to  325  (both  inclusive),  the  Collector  shall  have 
andproduc-  the  powers  of  a  civil  Court  to  compel  the  attendance  of  parties 
documents  and  witnesses  and  the  production  of  documents. 
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326.  When,  in  any  local  area  in  w^ich  no  declaration  When 
lander  section  320  is  in  force,  the  property  attached  consists  authoriBo 
of  land  or  of  a  share  in  land,  and  the  Collector  represents  to  Collector 

.to  stay 

^tlie  Court  that  the  public  sale  of  the  land  or  share  is  ob-  public  sale 
jectionable,  and  that  satisfaction  of  the  decree  may  be  made°^  ' 
'w^ithin  a  reasonable  period  by  a  temporary  alienation  or 
management  of  the  land  or  share,  the  Court  may*  authorise^ 
the  Collector  to  provide  for  such  satisfaction  in  the  manner 
recommended  by  him,  instead  of  proceeding  to  a  sale  of  the 
land  or  share.  In  such  case  the  provisions  of  sections  320, 
paragraph  two,  to  325  c  (both  inclusive)  shall  apply,  as  far 
as  they  are  applicable^. 

327.  The   Local  Government  may,  from  time  to  time.  Local  rules 
with  the  sanction  of  the  Governor  General  in  Council,  make  *?  Un^hf 
special  rules  for  any  local  area  imposing  conditions  in  respect  execution 

of  decrees 

of  sale  of  any  class  of  interests  in  land  in  execution  of  decrees  for  money, 
for  money,  where  such  interests  are  so  uncertain  or  undeter- 
mined as,  in  the  opinion  of  the  Local  Government,  to  make 
it  impossible  to  fix  their  value : 

and  if,  when  this  Code  comes  into  operation  in  any  local 
area,  any  special  rules  as  to  sale  of  land  in  execution  of 
decrees  are  in  force  therein,  the  Local  Government  may  con- 
tinue such  rules  in  force,  or  may,  from  time  to  time,  with 
the  sanction  of  the  Governor  General  in  Coimcil,  modify  the 
same. 

All  rules  so  made  or  continued,  and  all  such  modifications 
of  the  same,  shall  be  published  in  the  local  official  Gazette, 
and  shall  thereupon  have  the  force  of  law  *. 


^  in  its  discretion,  9  Cal.  293.  For 
the  purpose  of  effectually  exercising 
that  discretion,  the  Court  is  bonnd 
to  hear  any  objections  which  the 
decree-holder  may  make  to  the 
feasibility  of  the  proposed  scheme, 
and  any  evidence  offered  in  support 


52' 


of  t]u2B0  objections,  ibid.  395. 
^"^See  form,  sched.  IV,  no.  i 

'  T&is'  section  does  not  apply  to  a 
dffiTfMr  ffl'Tfii^iiTii;  the  sale  of  land^  or  of 
a  share  of  land,  in  pursuance  of  a  con- 


tract specifically  affecting  the  same^  a 
All.  856 :  see  sec.  322.  And  it  does 
not  enable  the  Court  to  authorise  the 
Collector  to  allow  ps^j^ent  by  instal- 
ments not  mentioned  in  the  decree, 
2  N.  W.  P.  347  :  6  N.  W.  P.  39. 

*  See  Calcutta  Gazette,  10  July 
1878,  Part  I,  p.  736,  and  7  Jan. 
1880,  Part  I,  p.  3.  Panj^b  Notifica- 
tion, No.  3839,  dated  3  Oct.  1877. 
As  to  Coorg,  see  Mysore  Gazette,  14 
June  1879,  Part  I,  p.  200. 
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ll.-^yf  Senstance  to  Execution. 
I*rocedar«  828.  If^  in  the  execution  of  a  decree  for  the  possession  of 
^tetTction  P^P®^y>  ^^®  oflScer  charged  with  the  execution  of  the  war- 
to  execn-  rant  is  resisted  or  obstructed  by  any  person,  the  decree-holder 
decree.  ma^l.ijomplain  to  the  Court  at  any  time  within  one  month  ^ 
from  the  time  of  such  resistance  or  obstruction. 

The  Court  shall  fix  a  day  for  investigating  the  complaint^ 
and  shall  summon  the  party  against  whom  the  complaint  is 
made  to  answer  the  same. 


Obfltruc- 
tion  by 
judgment- 
debtor  or 
ftt  hit  insti- 
gation. 

When  ob- 

Btruction 

continues. 


Obstruc- 
tion by 


329.  If  the  Court  is  satisfied  that  the  obstruction  or  re- 
sistance was  occasioned  by  the  judgment-debtor  or  by  some 
person  at  his  instigation^,  the  Court  shall  inquire  into  the 
matter  of  the  complaint,  and  pass  such  order  as  it  thinks  fit  *. 

330.  If  the  Court  is  satisfied  that  the  resistance  or  ob- 
struction was  without  any  just  cause,  and  that  the  com- 
plainant is  still  resisted  or  obstructed  in  obtaining  possession 
of  the  property  by  the  judgment-debtor  or  some  other  person 
at  his  instigation,  the  Court  may,  at  the  instance  of  the 
decree-holder  and  without  prejudice  to  any  penalty  to  which 
such  judgment-debtor  or  other  person  may  be  liable,  under 
the  Indian  Penal  Code  or  any  other  law,  for  such  resistance 
or  obstruction,  commit  the  judgment-debtor  or  such  other 
person  to  jail  for  a  term  which  may  extend  to  thirty  days, 
and  direct  that  the  decree-holder  be  put  into  the  possession 
of  the  property. 

331.  If  the  resistance  or  obstruction  has  been  occasioned 


*  That  this  section  is  not  obli- 
gatory on  the  decree-holder,  see 
8  Bom.  6o8. 

'  See  the  Limitation  Act  (XV. 
of  1877),  sched.  II,  art.  167,  where 
the  period  is  30  days.  The  day  on 
which  the  resistance  took  place  is 
excluded,  Act  I  of  1868,  sec.  3,  d. 
(2),  5  Bom.  H.  C.  39,  and  see  7 
All  91  :  5  Mad.  113. 

*  Where  the  resistance  is  by  third 
parties  see  sec.  331,  3  Mad.  81. 

*  See  form,  sched.  IV,  no.  153  : 
8  Suth.  Civ.  R.  79:  I  a  ibid.  98, 
Such  an  order  should  be  the  reason- 


able result  of  the  fact  that  the 
defendant  unjustly  instigates  a  titurd 
party,  who  has  no  real  interest 
in  the  property,  to  prevent  the  plain- 
tiff from  getting  the  benefit  of  his 
execution.  Section  339  does  not  em- 
power  the  Court  to  decide  important 
questions,  the  merits  of  which  are 
wholly  apart  from,  and  cannot  be 
affected  by,  the  fact  that  the  obstruc- 
tion was  caused  at  the  instigation  of 
the  defendant,  3  Mad.  85.  Orders 
under  this  section  passed  between 
parties  are  appealable,  3  Mad.  84. 
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by  any  person  other  than  the  judgment-debtor  claiming  in  claimant 
good  faith  to  be  in  possession  of  the  property  on  his  own  f^fjj  ^ther 
ax^coimt  or  on  account  of  some  person  other  than  the  judg-  *^«^  j«%- 
ment-debtor,  the  claim  shall  be  numbered  and  registered  as  debtor. 
a.  suit  between  the  decree-holder  as  plaintiff  and  the  claimant 
as  defendant^ : 


an3  the  Court  shall^  without  prejudice  to  any  proceedings 
to  which  the  claimant  may  be  liable  under  the  Indian  Penal 
Code  or  any  other  law  for  the  punishment  of  such  resistance 
or  obstruction,  proceed  to  investigate*  the  claim  in  the  same 
manner  and  with  the  like  power^  as  if  a  suit  for  the  property 
had  been  instituted  by  the  decree-holder  against  the  claimant 
under  the  provisions  of  Chapter  V, 

and  shall  pass  such  order  as  it  thinks  fit  for  executing  or 
staying  execution  of  the  decree. 

Every  such  order  shall  have  the  same  force  as  a  decree*, 
and  shall  be  subject  to  the  same  conditions  as  to  appeal  or 
otherwise  *. 


■V.'.».<l««h- 


332,   If  any  person  other  than  the  judgment-debtor  is  Person  dit- 
dispossessed  of  any  property  in  execution  of  a  decree,  and  §i^*J[*^ 
such  person  disputes  the  right  of  the  decree-holder  to  dis-  right  of 
possess  him  of  such  property  under  the  decree,  on  the  ground  h^^to 
that  the  property  was  bondfde  in  his  possession  on  his  own  ^  P^*  >»*o 

possession. 

account  ®  or  on  account  of  some  person  other  than  the  judg- 
ment-debtor, and  that  it  was  not  comprised  in  the  decree,  or 
that,  if  it  was  comprised  in  the  decree,  he  was  not  a  party 
to  the  suif^  in  which  the  decree  was  pass^,  he  may  apply 
to  the  Court®. 


^  Refusal  to  number  and  register 
the  claim  as  a  suit  is  appealable, 
14  Cifl.  234. 

•  10  Cal.  50. 

'  4  Mad.  aao. 

*  It  may  e.g.  be  pleaded  as  res 
judicata:  secus  under  the  Code  of 
1877,  3  Mad.  104. 

'  This  BeotioiLjQpLUfltbe  read  as  an  ex- 
ception to  sec.  15.  A  Court  executing 
a  decree  obtains  by  yirtue  of  sec.  331 
a  special  jurisdiction  enabling  it  to 
try  a  claim  though  the  amount  or 


ralue  of  the  subject-matter  falls  below 
the  pecuniary Jinit.fif  Ua  ardinftry 
jurisdiction^  8  Mad.  548. 

*  A  mortgagee  in  po.88e68ion  nnddr 
the  mortgage  is  within  these  words, 
a  All.  94.  A  person  claiming  under 
this  section  need  not  prove  his  title^ 
but  only  the  fact  of  possession,  ibid. 

^  Suth.  1864,  Misc.  18. 

'  within  30  days  from  the  date  of 
the  dispossession,  Act  XV  of  1877, 
sched.  II,  art.  165. 
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If,  after  examining  the  applicant  it  appears  to  the  Court 
that  there  is  probable  cause  for  making  the  application,  the 
Court  shall  proceed  to  investigate  the  matter  in  dispute ;  and 
if  it  finds  that  the  ground  mentioned  in  the  first  paragraph 
of  this  section  exists,  it  shall  make  an  order  that  the  applicant 
recover  possession  of  the  property,  and  if  it  does  not  find  as 
aforesaid,  it  shall  dismiss  the  application. 

In  hearing  applications  under  this  section,  the  Court  shall 
confine  itself  to  the  grounds  of  dispute  above  specified. 

The  party  against  whom  an  order  is  passed  under  this 
section  may  institute  a  suit^  to  establish  the  right  which  he 
claims  to  the  present  possession  of  the  property;  but,  subject 
to  the  result  of  such  suit,  if  any,  the  order  shall  be  final  ^. 

Transfer  333.  Nothing  in  section  331  or  ^^2  applies  to  a  person 
nwnt-  ^  whom  the  judgment-debtor  has  transferred  the  property 
debtor        after  the  institution   of    the  suit  in  which  the  decree   is 

after  sait  « 

inrtituted.  made. 


Ob- 
structing 
purohafier 
in  obtain- 
ing posses- 
sion of  im- 
moveable 
property. 


334.  If  the  purchaser  of  any  immoveable  property  sold  in 
execution  of  a  decree  be  resisted  or  obstructed  by  the  judg- 
ment-debtor or  any  one  on  his  behalf  in  obtaining  possession 
of  the  property,  the  provisions  of  this  chapter  relating  to 
resistance  or  obstruction  to  a  decree-holder  in  obtaining 
possession  of  the  property  adjudged  to  him  shall  be  ap- 
plicable '. 

Obstruo-         336.    If  the  purchaser  of  any  such  property  is  resisted 

claimant     ^^  obstructed  by  any  person  other  than  the  judgment-debtor 

other  than  claiming  in    good   faith   a  right   to  the  present  possession 

debtor.       thereof,   or  if,   in   delivering  possession  thereof,    any  such 

person  is  dispossessed,  the  Court,  on  the  complaint  of  the 

purchaser  or  the  person  so  dispossessed,  shall  inquire  into  the 

matter  of  the  resistance,  obstruction  or  dispossession,  as  the 

case  may  be,  and  pass  such  order  thereon  as  it  thinks  fit  ^. 


1  8  Mad.  8a. 

'  Neither  art.  11  nor  art.  13  of  the 
second  schedule  to  the  Limitation  Act 
applies  to  such  suits,  8  Mad.  8a. 

A  suit  under  sec.  3a a  does  not  lie 
in  a  provincial  Court  of  Small  Causes, 


Act  IX  of  1887,  sched.  II. 

•  13  Suth.  Civ.  E.  467. 

*  7  Suth.  Civ.  R.  87  ;  19  ibid.  319. 
The  power  to  apply  under  this  para- 
graph does  not,  of  course,  bar  a  suit 
to  recover  possession,  10  Mad.  53. 
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The  party  against  whom  such  order  is  passed  may  ^  institute 
a  suit  to  establish  the  right  which  he  claims  to  the  present 
possession  of  the  property;  but,  subject  to  the  result  of  such 
suit,  if  any,  the  order  shall  be  final  *. 

/. — Of  Arrest  and  Imprisonment, 

336.  A  judgment-debtor  may  be  arrested  in  execution  of  Place  of 
a  decree  at  any  hour  and  on  any  day^,  and  shall  as  soon  as  d^btOT^i^*" 
practicable  be  broughtoefore  the  Court,  and  his  imprison-  imprwon- 
jnent  *  may  be  in  the  civil  jail  of  the  district  in  which  the 

ourt  ordering  the  imprisonment  is  situate,  or,  when  such 
jail  does  not  afford  suitable  accommodation,  in  any  other  place 
-which  the  Local  Government  may  appoint  for  the  confinement 
of  persons  ordered  by  the  Courts  of  such  district  to  be  im- 
prisoned : 
'    Provided  as  follows : — 

{a)  for  the  purpose  of  making  an  arrest  under  this  section,  Arrest. 
no  dwelling-house  shall  be  entered  after  sunset  or  before 
sunrise,  and  no  outer  door  of  a  dwelling-house  shall  be  broken 
open.  But,  when  the  officer  authorised  to  make  the  arrest 
has  duly  gained  access  to  any  dwelling-house,  he  may  un- 
fasten and  open  the  door  of  any  room  in  which  he  has  reason 
to  believe  the  judgment-debtor  is  to  be  found :  provided  that, 
if  the  room  be  in  the  actual  occupancy  of  a  woman  who  is 
not  the  judgment-debtor,  and  who  according  to  the  customs 
of  the  country  ^es  not  appear  in  public',  the  oflScer  shall 
give  notice  to  her  that  she  is  at  liberty  to  withdraw;  and, 
after  allowing  a  reasonable  time  for  her  to  withdraw  and 
giving  her  every  reasonable  facility  for  withdrawing,  he  may 
enter  such  room  for  the  purpose  of  making  the  arrest : 

{b)  when  the  decree  in  execution  of  which  a  judgment-  Release  on 
debtor  is  arrested  is  a  decree  for  money  and  the  judgment-  P*y™®^*- 
debtor  pays  the  amount  of  the  decree  and  the  costs  of  the 

^  within  one  year  from  the  date  of  Lord's  Day  Act,  which  was  held  to  be 

the  order,  Act  XV  of  1877*  sched.  II,  in  force  in  the  Presidency  towns,  was 

no.  II.  repealed  by  Act  X  of  1877. 

'  It  may,  however,  be  revised  by  *  under  sec.  342  ;  see  11  Cal.  458. 

the  High  Court  under  sec.  622,  6  All.  "  If  she  is  the  judgment -debtor  he  ' 

172,  following  7  Bom.  541.  is  bound  to  go  in  at  once  and  arrest 

'  e.g.  Sunday,  4  Mad.  H.C.  Rulings,  her,  7  Cal.  19,  21. 
Ixii,   a  case   in  the    mufassal.    The 
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arrest  to  the  officer  arresting  him,  such  officer  shall  at  once 
release  him. 

The  Local  Govenunent  may,  by  notification  published  in 
the  official  Gazette  ^,  direct  that,  wheneyer  a  judgment-debtor 
is  arrested  in  execution  of  a  decree  for  money  and  brought 
before  the  Court  under  this  section,  the  Court  shall  inform 
him  that  he  may  apply  under  chapter  XX  to  be  declared  an 
insolvent,  and  that  he  will  be  discharged  if  he  has  not  com- 
mitted any  act  of  bad  faith  regarding  the  subject  of  his  ap- 
plication and  if  he  places  all  his  property  in  possession  of  a 
receiver  appointed  by  the  Court. 

If  after  such  publication  the  judgment-debtor  express  his 
intention  so  to  apply,  and  if  he  furnish  sufficient  security 
that  he  will  appear  when  called  upon,  and  that  he  will  within 
one  month  apply  under  section  344  to  be  declared  an  insol- 
vent, the  Court  shall  release  him  from  arrest  * : 

But  if  he  fails  so  to  apply,  the  Court  may  either  direct  the 
security  to  be  realised  or  commit  him  to  jail  in  execution  of 
the  decree. 

In  the  case  of  a  surety  such  security  may  be  realised  in 
manner  provided  by  section  253. 

337.  Every  warrant  for  the  arrest  of  the  judgment-debtor 

shall  direct  the  officer  entrusted  with  its  execution  to  bring 

judgment-  him  before  the  Court*  with  all  convenient  speed*,  unless  the 

be  brought  amount  which  he  has  been  ordered  to  pay,  together  with  the 

^P-  interest  thereon  and  the  costs,  if  any,  to  which  he  is  liable^ 

be  sooner  paid  '. 


Wamnt 
for  arrest 
to  direct 


'  SeeFortSt.Geor^eGazeite^T^Til, 
33  Oct.  1877,  p.  652:  Soff^y  Govern* 
tnent  Gazette,  Part  I,  a  a  Nov.  1877, 
p.  998 :  Calcutta  Gaz€tte,6  Aug.  1879) 
Part  I,  p.  809:  N.  W.P.  and  Oudh 
Gazette,  6  Oct.  1877,  1343:  Panj^b 
Notification,  No.  3860,  dated  3  Oct. 
1877 :  Central  Province*  Gazette,  Oct. 
1877,  Part  I  A,  p.  305  :  British 
Burma  Gazette,  Nov.  1878,  Part  II, 
p.  371. 

'  This  clause  applies  to  Sniall  Cause 
Court  debtors,  a  Mad.  9.  In  the 
Presidency  towns,  where  a  judgment- 
debtor,   arrested  in   execution  of  a 


decree  of  the  High  Court  in  its 
original  dyil  jurisdiction  and  brought 
before  the  Court  under  the  provisions 
of  section  336,  expresses  his  intention 
to  file  a  petition  and  schedule  under 
1 1  &  la  Vic.  c.  ai,  he  will  be  released 
on  complying  with  the  conditions  of 
that  section,  8  Mad.  376. 

Sec.  336  does  not  apply  to  judg- 
ment-debtors committed  to  jail.    As 
to  them  see  sec.  341. 
•    *  II  CaL  537. 

*  Bourke,  O.  C.  J.  59. 

"  See  form,  sched.  lY,  no.  154. 
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338.  The  Local  Government  may,  from  time  to  time,  pre-  Scales  of 
scribe  scales,  graduated  according  to  rank,  race  and  nation-  ^nce-al- 
ality,  of  monthly  allowances  payable  for  the  subsistence  of  lowances. 
judgment-debtors '. 

339.  No  judgment-debtor  shall  be  arrested  in  execution  Jndgment- 
of  a  decree  unless  and  until  the  decree-holder  pays  into  Court  gu^^tf 
such  sum  as,  having  regard  to  the  scales  so  fixed,  the  Judge  ei»ce- 
thinks  sufficient  for  the  subsistence  of  the  judgment-debtor 

from  his  arrest  until  he  can  be  brought  before  the  Coiui;. 

"When  a  judgment-debtor  is  committed  to  jail  in  execution 
of  a  decree,  the  Court  shall  fix  for  his  subsistence  such 
monthly  allowance  as  he  may  be  entitled  to  according  to 
the  said  scales,  or,  where  no  such  scales  have  been  fixed,  as 
it  considers  sufficient  with  reference  to  the  class  to  which  he 
belongs. 

The  monthly  allowance  fixed  by  the  Court  shall  be  supplied 
by  the  party  on  whose  application  the  decree  has  been  exe- 
cuted, by  monthly  payments  in  advance  before  the  first  day 
of  each  month  ^. 

The  first  payment  shall  be  made  to  the  proper  officer  of 

the  Court  for  such  portion  of  the  current  month  as  remains 

imexpired  before  the  judgment-debtor  is  conmiitted  to  jail, 

and  the  subsequent  payments  (lE  any)  shall  be  made  to  the 

officer  in  charge  of  the  jail  *. 
Hi's  i-  ^,. 

340.  Sums  disbursed  by  the  decree-holder  for  the  sub-  Subeisi- 
sistence  of  the  judgment-debtor  in  jail  shall  be  deemed  to  be  ^^^  ^ 
costs  in  the  suit :  be  costs  in 

Provided  that  the  judgment-debtor  shall  not  be  detained  *^^ 
in  jail  or  arrested  on  account  of  any  sum  so  disbursed. 

341.  The  iudfiment-debtor  shall  be  discharged  from  lail  *,    Release  of 
(.)  on  the  am^t  mentioned  in  the  wanunt  of  committ;i  &!"*- 

being  paid  to  the  officer  in  charge  of  the  jail ;  or 

^  See  notifications  by  the    Local  *  The  provisions  of  this  section  as 

GoYemment  of  Madras,  Macpherson*s  to    subsistence-allowances    apply    to 

ListSfiSS^f-p.  11^:  Central  Provincef  all  defendants  arrested  under  chap. 

Oasettey  Oct.  1877,  Parti  A,  p.  304:  XXXIV.    See  sec.  482  infra. 

British  Burma  Gazette,  Jan.  1878,  *  The    provisions   of  this   section 

Part  II,  p.  10  :  ihid.,  Oct.  1878,  Part  ^vem   the    imprisonment    directed 

II,  p.  265.  nnder  sec.  354,  13  Cal.  657. 

'  5  Bom.  Appx.  79,  80. 
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Imprison- 
ment  not 
to  exceed 
gizmonthi. 

Wben  not 
to  exceed 
six  weeks. 

Endorse- 
ment  on 
warrant. 


(4)  on  the  decree  being  otherwise  fully  satisfied ;  or 

(c)  at  the  request  of  the  person  on  whose  application  he  lias 
been  imprisoned;  or 

(//)  on  such  person  omitting  to  pay  the  allowance  as  herein- 
bef ore_<;Vjf>r,f'H  \ ;  or 

(e)  if  the  judgment-debtor  be  declared  an  insolvent,  as 
hereinafter  provided ;  or 

(/)  when  the  term  of  his  imprisonment^  as  limited  by 
section  342,jsJul£llfidJ  i 

Provided  that^  in  the  second,  third  and  fifth  cases  men- 
tioned in  this  section,  the  judgment-debtor  shall  not  be  dis- 
charged without  the  order  of  the  Coiui;. 

A  judgment-debtor  discharged  under  this  section  is  not 
thereby  discharged  from  his  debt;  but  he  cannot  be  re- 
arrested under  the  decree  in  execution  of  which  he  was  im- 
prisoned ^. 

342.  No  person  shall  be  imprisoned  in  execution  of  a 
decree  for  a  longer  period  than  six  months*; 

or  for  a  longer  period  than  six  weeks  if  the  decree  be  for 
the  payment  of  a  sum  of  money  not  exceeding  fifty  rupees  *. 

343.  The  officer  entrusted  with  the  execution  of  the  war- 
rant* shall  endorse  thereupon  the  day  on,  and,  the  manner 


1  When  the  warrant  of  commitment 
to  jail  had  been  made  out,  and  the  de- 
fendant, whilst  in  confinement  in  the 
conrt-honse,  was  dischai^ged  owing  to 
non-payment  of  the  subsistence-allow- 
ance, he  was  held  to  have  been  '  dis- 
charged under  this  section,'  9  Bom. 
181. 

'  The  imprisonment  need  not  be 
continuous,  5  N.  W.  P.  220. 

'  4  Mad.  H.  C.  76.  In  the  execu- 
tion of  a  decree  for  an  amount  payable 
by  instalments,  the  judgment-debtor 
cannot  be  arrested  and  imprisoned 
separately  for  default  in  the  payment 
of  each  instalment,  7  Bom.  108.  Sec. 
'341  read  in  connection  with  the  defini- 
tion of '  decree  *  shows  that  the  legis- 
lature intended  that  he  should  not  be 
imprisoned  more  than  once  under  the 
same  decree.  But  where,  after  arrest, 
but  before  imprisonment,   the  judg- 


i 


ment-debtor  is  discharged  on  account  ' 
of  non-payment  of  subsistence-allow-  , 
ance,  he  may  be  re-arrested  under 
the  decree,  8  Mad.  21. 

Where  a  judgment-debtor  is  dis^^ 
chaiged  under  this  se^on  his  property  A,< 
remains  liable  to  attachment  and  sale,  j 
Ben.  P.  B.  889'.  / 

*  Imprisonment  under  sec.  4S/XJ 
becomes,  after  decree,  imprisonment 
in  execution  of  the  decree,  and  the 
imprisonment  suffered  a£tar  that  date 
must  consequently  be  taken  into  con-  < 
sideration  in  calculating  the  period 
of  six  months  mentioned  in  sec.  343, 
7  Bom.  431. 

'  This  section  and  section  341  do 
not  apply  to  cases  of  imprisonmeut 
for  contempt  of  courts  4  Cal.  657. 

'  But  see  6  All.  385,  where  the 
endorsement  was  made  bx^the  naib 
nazir. 
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in^  which  it  was  executed^  and^  if  the  latest  day  specified 
in  the  warrant  for  the  return  thereof  has  been  exceeded,  the 
reason  of  the  delay,  or  if  it  was  not  executed,  the  reason 
"why  it  was  not  executed,  and  shall  return  the  warrant  with 
such  endorsement  to  the  Court. 

If  the  endorsement  is  to  the  effect  that  such  officer  is 
unable  to  execute  the  warrant,  the  Court  shall  examine  him 
on  oath  touching  his  alleged  inability,  and  may,  if  it  thinks 
fit,  summon  and  examine  witnesses  as  to  such  inability,  and 
shall  record  the  result. 


CHAPTER  XX. 

OF   INSOLVENT  JUDOMENT-DEBTOES  ^ 

344.  Any  judgment-debtor  arrested  or  imprisoned  in  exe-  Power  to 
tion  of  a  decree  for  money  ^,  or  against  whose  property  an  declara-^ 
order  of  attachment  has  been  made  in  execution  of  such  a  *ion  of  in- 

Bolvencv 

decree  ^,  may  apply  in  writing  to  be  declared  an  insolvent. 

Any  holder  of  a  decree  for  money  may  apply  in  writing 
that  the  judgment-debtor  may  be  declared  an  insolvent. 

Every  such  application  shall  be  made  to  the  District  Court* 
within  the  local  limits  of  whose  jurisdiction  the  judgment- 
debtor  resides  or  is  in  custody. 

345.  The  application,  when  made  by  the  judgment-debtor.  Contents 
shall  set  forth —  ^tion/' 

(a)  the  fact  of  his  arrest  or  imprisonment,  or  that  an  order 
for  the  attachment  of  his  property  has  been  made,  the  Court 
by  whose  order  he  was  arrested  or  imprisoned,  or  by  which 
the  order  of  attachment  was  made,  and,  where  he  has 
been  arrested  or  imprisoned,  the  place  in  which  he  is  in 
custody  j 

(b)  the  amount,  kind  and  particulars  of  his  property,  and 
the  value  of  any  such  property  not  consisting  of  money; 

^  This  chapter  applies  to  debtors  on  of  insolvency  in  a  Presidency  town,  * 

the  original  side  of  the  Presidency  under  11  &  12  Vic.  c.  21,  21  Suth. 

High  Courts,  11  Cal.  451 :  8  Mad.  276.  Civ.  R.  185. 

*  T^is  will  cover  a  decree  for  com-  *  This  includes  the  Deputy  Com- 

lensationior  libel,  11  Cal.  453.  missioner  of  Akyab,  4  Cal.  94. 
lb  has  not  filed  a  petition 
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(c)  the  place  or  places  in  which  such  property  is  to  be 
found  ^ ; 

(d)  his  willingness  to  put  it  at  the  disposal  of  the  Court ; 

(e)  the  amount  and  particulars  of  all  pecuniary  claiois 
against  him ;  and 

(/)  the  names  and  residences  of  his  creditors^  so  far  as  thej 
are  known  to  or  can  be  ascertained  by  him. 

The  application,  when  made  by  the  holder  of  a  decree  for 
money,  shall  set  forth  the  date  of  the  decree,  the  Court  by 
which  it  was  passed,  the  amount  remaining  due  thereunder^ 
and  the  place  where  the  judgment-debtor  resides  or  is  in 
custody. 

Si^tore        346.  The  application  shall  be  signed  and  verified  by  the 
yerifioa-     applicant  in  manner  hereinbefore  prescribed  for  signing  and 

Serrioe  of       347«  The  Court  shall  fix  a  day  for  hearing  the  application, 
p?Stion  ^  and  shall  cause  a  copy  thereof,  with  a  notice  in  writing  of  the 
and  notice,  time  and  place  at  which  it  will  be  heard,  to  be  stuck  up  in 
court  and  served  at  the  applicant's  expense — 

where  the  applicant  is  the  judgment-debtor — on  the  holder 
of  the  decree  in  execution  of  which  he  was  arrested  or  im- 
prisoned or  the  order  of  attachment  was  made,  or  on  the 
pleader  of  such  decree-holder,  and  on  the  other  creditors  (if 
any)  mentioned  in  the  application : 

where  the  applicant  is  the  decree-holder — on  the  judgment- 
debfx)r  or  his  pleader. 

The  Court  may,  if  it  thinks  fit,  publish  at  the  applicant's 
expense  the  application  in  such  official  Gazettes  and  public 
newspapers  as  it  thinks  fit. 

Where  the  applicant  is  the  judgment-debtor,  the  Court 
may  exempt  him  from  any  payments  under  this  section  if 
satisfied  that  he  is  unable  to  make  them. 

Power  to        348*  The  Court  may  also,  if  it  thinks  fit,  cause  a  like  copy 
creditors.    *^^  notice  to  be  served  on  any  other  person  alleging  himself 

to  be  a  creditor  of  the  applicant  or  applying  for  leave  to  be 

heard  on  the  application. 

^  10  Ben.  Appx.  ii. 
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349.  Where  the  judgment-debtor  is  under  arrest  ^,   the  Powers  of 
Court  may,  pending  the  hearing  under  section  350,  order  him  jj^^g^ent*^ 
to  be  immediately  committed  to  jail,  or  leave  him  in  the  debtor 

11X10.61*  AT— 

custody  of  the  officer  to  whom  the  service  of  the  warrant  was  ^^^^ 
entrusted,  or  release  him  on  his  furnishing  sufficient  security 
that  he  will  appear  when  called  upon  ^. 

350.  On  the  day  so  fixed,  or  on  any  subsequent  day  to  Procedure 
which  the  Court  may  adjourn  the  hearing,  the  Court  shall  **  '^«*"'«» 
examine  the  judgment-debtor,  in  the  presence  of  the  persons 

on  whom  such  notice  has  been  served  or  their  pleaders,  as  to 
Lis  then  circumstances  and  as  to  his  future  means  of  payment, 
and  shall  hear  the  said  decree-holder,  the  other  creditors 
mentioned  in  the  application,  and  the  other  persons  (if  any) 
alleg^g  themselves  to  be  creditors,  in  opposition  to  the  judg- 
ment-debtor^s  discharge ;  and  may,  if  it  thinks  fit,  grant  time 
to  the  said  decree-holder  and  other  creditors  or  persons  to 
adduce  evidence  showing  that  the  judgment-debtor  is  not 
entitled  to  be  declared  an  insolvent. 

351.  If  the  Court  is  satisfied —  Declara- 
(a)  that  the  statements  in  the  application  are  substantially  goivency 

true  ^ ;  ^  *P" 

(d)  that  the  judgment-debtor  has  not,  with  intent  to  de-  of  receiver, 
fraud  his  creditors,  concealed,  transferred  or  removed  any  part 
of  his  property  since  the  institution  of  the  suit  in  which  was 
passed  the  decree  in  execution  of  which  he  was  arrested  or 
imprisoned,  or  the  order  of  attachment  was  made,  or  at  any 
subsequent  time  * ; 

(c)  that  he  has  not,  knowing  himself  to  be  unable  to  pay  his 
debts  in  full,  recklessly  contracted  debts  ^  or  given  an  unfair  ® 


^  i.e.  *  under  detention'  or  'de- 
tained in  custody,'  1 1  Gal.  459 ;  but 
not  committed  to  jail,  8  Mad.  503. 

'  A  bond  given  under  this  section 
cannot  be  enforced  summarily,  7  Mad. 

373. 
'  14  Cal.  691.    The  burden  of  proof 

is  on  the  debtor,  see  8  Ben.  255,  264. 
*  The  concealment  etc.  must  be 
active:  Uie  clause  does  not  cover  a 
mere  omission  by  the  judgment- 
debtor  to  state  his  right  to  demand 


partition  of  ancestral  estate  in  which 
he  is  a  sharer,  7  All.  445. 

'  Belief  may  be  given  to  persons, 
who,  although  knowing  that  they 
had  not  the  means  of  paying  at 
the  time  the  debt  was  contracted, 
yet  honestly  believed,  upon  reason- 
able grounds,  that  they  would  have 
the  means  of  paying  eventually,  2 
Mad.  222 

•  3  All.  530. 
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preference  to  any  of  his  creditors  by  any  payment  or  dis- 
position of  his  property; 

(d)  that  he  has  not  committed  any  other  act  of  bad  faith 
regarding  the  matter  of  the  application  ^ — 

the  Court  may  declare  him  to  be  an  insolvent  *,  and  may 
also,  if  it  thinks  fit,  make  an  order  ^  appointing  a  receiver  of 
his  property,  or  if  it  does  not  appoint  such  receiver,  may  dis- 
chai^e  the  insolvent. 

If  the  Court  is  not  so  satisfied,  it  shall  make  an  order  ^  re- 
jecting the  application^. 

Creditors  352.  The  creditors  mentioned  in  the  application,  and  the 
th^debts.  other  persons  (if  any)  alleging  themselves  to  be  creditors  of 
the  insolvent,  shall  then  ^  produce  evidence  of  the  amount  and 
particulars  of  their  respective  pecuniary  claims  against  him ; 
and  the  Court  shall  by  order  ^  determine  the  persons  who  have 
proved  themselves  to  be  the  insolvent's  creditors  and  tbeir 
respective  debts ;  and  shall  frame  a  schedule  of  such  persons 
and  debts;  and  the  declaration  under  section  351  shall  be 
deemed  to  be  a  decree  in  favour  of  each  of  the  said  creditors 
for  their  said  respective  debts  ®. 

A  copy  of  every  such  schedule  shall  be  stuck  up  in  the 
court-house. 

Nothing  in  this  section  shall  be  deemed  to  entitle  a  partner 
in  an  insolvent  firm  or,  when  he  has  died  before  the  insolvency, 
his  legal  representative,  to  prove  in  competition  with  the 
creditors  of  the  firm  '^. 


Schedule 
to  be 
framed. 


^  i.e.  the  insolyency  and  all  the 
facts  and  circumstances  material  to 
explain  the  insolvency,  2  Mad.  221: 
12  Ben.  Appz.  12. 

^  If  the  applicant  has  not  brought 
himself  within  clauses  (a),  {b),  (c)  or 
{d)  the  Court  has  no  discretion  on 
other  grounds  to  reject  the  application, 

4  All.  337- 

'  That  such  orders  are  appealable 
to  the  High  Court,  see  infra,  sec.  588, 
cl.  (17),  sec.  589,  6  Cal.  168. 

*  Unintentional  inaccuracies  in  the 
statements  mentioned  in  cl.  (a)  are 
not  sufficient  grounds  for  rejection,  7 
All.  295. 

^  This  word  refers  to  sequence  of 
procedure,  not  to  periods  of  time  or 


dates,  5  All.  269. 

*  Unless  the  schedule  is  framed, 
the  declaration  does  not  operate  as  & 
decree,  7  Mad.  318.  This  section 
imposes  a  duty  upon  the  creditors 
of  the  insolvent  named  in  his  applica- 
tion  and  upon  the  Court.  The  creditors 
must  prove  their  debts  if  they  intend 
to  dispute  the  insolvent's  statement 
in  his  application,  and,  on  default, 
the  Court  ought  to  frame  a  schedule 
with  reference  to  the  particulars  oon«* 
tained  in  the  application,  subject, 
however,  to  amendment,  if  necessary, 
under  sec.  353,  ibid, 

^  This  is  in  accordance  with  Read 
V.  Bailey f  3  App.  Ca.  94. 
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353.  Any  creditor  of  the  insolvent  who  is  not  mentioned  in  Applioa- 
6uch  schedule  may  apply  ^  to  the  Court  for  permission  to  pro-  uMch^- 
duee  evidence  of  the  amount  and  particulars  of  his  pecuniary  ^^  credi- 
claims  against  the  insolvent^  and^  in  case  the  applicant  proves 
himself  to  be  a  creditor  of  the  insolvent^  for  an  order  directing 

his  name  to  be  inserted  in  the  schedule  as  a  creditor  for  the 
debt  so  proved. 

Any  creditor  mentioned  in  the  schedule  may  apply  to  the 
Court  for  an  order  altering  the  schedule. so  &r  as  regards  the 
amount^  nature  or  particulars  of  his  own  debt^  or  to  strike 
out  the  name  of  another  creditor,  or  to  alter  the  schedule  so 
far  as  regards  the  amount^  nature  or  particulars  of  the  debt 
of  another  creditor. 

In  the  case  of  any  application  under  this  section^  the  Court^ 
after  causing  such  notices  as  it  thinks  fit  to  be  served^  at  the 
applicant's  expense^  on  the  insolvent  and  the  other  creditors^ 
and  hearing  their  objections^  if  any,  may  comply  with  or 
reject  the  application. 

354.  Every  order  under  section  351  shall  be  published  in  Effect  of 
the  local  official  Gazette  and  shall  operate  to  vest  in  the  ^i^J^" 
Receiver  all  the  insolvent's  property  (except  the  particulars  fcoeiver. 
specified  in  the  first  proviso  to  section  2,66),  whether  set  forth 

in  his  application  or  not  *. 

355.  The  Receiver  so  appointed  shall  give  such  security  as  Receiver 
the  Court  may  direct  and  shall  possess  himself  of  all  such  g^^rity 
property,  except  as  aforesaid ;  and  collect 

and  on  his  certifying  that  the  insolvent  has  placed  him  in 
possession  thereof,  or  has  done  everything  in  his  power  for  of  IdsoI- 
that  purpose,  the  Court  may  discharge  the  insolvent  upon  ^®^*' 
such  conditions  (if  any)  as  the  Court  thinks  fit. 

356.  The  Receiver  shall  proceed  under  the  direction  of  the  Duty  of 
Court—  Receiver. 

(a)  to  convert  the  property  into  money : 
(i)  to  pay  thereout  debts,  fines  and  penalties  (if  any)  due  by 
the  insolvent  to  Government : 

^  within  90  days  from  the  date  of         '  As  to  after-acquired  property,  see 
the  pnblicatioii  of  the  schedule,  Act      8  Cal.  556. 
XV  of  1877,  ached.  II,  art.  174. 

VOL.  II.  11  r 
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(c)  to  pay  the  said  decree-holder's  costs : 

(d)  to  discharge  according  to  their  respective  priorities  all 
debts  secured  by  mortgage  of  the  insolvent's  property  ^ : 

(e)  to  distribute  the  balance  among  the  scheduled  creditors 
rateably  according  to  the  amounts  of  their  respective  debts 
and  without  any  preference, 

His  right        and  such  Receiver  may  retain  as  a  remuneration  for  the 

eratiOTi*"  performance  of  his  duties  a  oonunission,  to  be  fixed  by  the 
Court,  not  exceeding  the  rate  of  five  per  centum  upon  the 
amount  of  the  balance  so  distributed  (the  amount  of  the  com- 
mission so  retained  being  deemed  a  distribution),  and  shall 

Delivery  of  deliver  the  surplus,  if  any,  to  the  insolvent  or  his  l^al  repre- 

•"^^«'»-      sentative  : 

Provided  that,  in  any  local  area  in  which  a  declaration  has 
been  made  under  section  320  and  is  in  force,  no  sale  of  im- 
moveable property  paying  revenue  to  Government  or  held  or 
let  for  agricultural  purposes  shall  be  made  by  the  Receiver ; 
but,  after  he  has  sold  the  other  property  of  the  insolvent,  the 
Court  shall  ascertain  (a)  the  amount  required  to  satisfy  the 
claims  of  the  scheduled  creditors  after  deducting  the  moneys 
already  received,  (d)  the  immoveable  property  of  the  insolvent 
remaining  unsold,  and  (c)  the  incumbrances,  if  any,  existing 
thereon,  and  shall  forward  a  statement  to  the  Collector  con- 
taining the  particulars  aforesaid ;  and  thereupon  the  Collector 
shall  proceed  to  raise  the  amount  so,  required  by  the  exercise 
of  such  of  the  powers  conferred  on  him  by  sections  ^2,2  to  325 
both  inclusive,  as  he  thinks  fit,  and  subject  to  the  provisions 
of  those  sections  so  far  as  they  may  be  applicable ;  and  shall 
hold  at  the  disposal  of  the  Court  all  sums  that  may  come  to 
his  haniis  by  such  exercise. 

Effect  of         357.  An  insolvent  discharged  under  section  351   or  355 

^^*'^^^'   shall  not  be  arrested  or  imprisoned  on  accoimt  of  any  of  the 

scheduled  debts.     But  (subject  to  the  provisions  of  section 

358)  his  property,  whether  previously  or  subsequently  acquired 

^  The  receiver  ought  as  a  condition  and  so  rank  as  a  judgment-creditor, 
of  dealing  with  mortgaged  property  The  mortgagee's  position  is  essenti- 
in  every  case  to  pay  off  the  mortgage,  ally  different  from  that  of  the  un- 
even when  the  mortgagee  has  not  secured  creditor,  7  Bom.  458. 
sought  to  be  placed  in  the  schedule 
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(except  the  particulars  specified  in  the  first  proviso  to  section 
266  and  except  the  property  vested  in  the  Receiver),  shall,  by 
order  of  the  Court  ^,  be  liable  to  attachment  and  sale^  until  the 
debts  due  to  the  scheduled  creditors  are  satisfied  to  the  extent 
of  one-thii-d,  or  until  the  expiry  of  twelve  years  from  the  date 
of  the  order  of  discharge  under  section  351  or  355. 

358.  If  the  aggregate  amount  of  the  scheduled  debts  is  Declar»- 
two  hundred  rupees  or  a  less  sum,  the  Court  may,  and  in  any  i^jyent 
case  after  the  scheduled  debts  have  been  satisfied  to  the  extent  is  <^"- 
of  one-third^,  or  after  the  expiry  of  twelve  years  from  the^^iia. 
order  of  discharge,  the  Court  shall  declare  the  insolvent  dis-  ^^^^^J* 
charged  as  aforesaid  absolved  from  further  liability  in  respect 

of  such  debts. 

359.  Whenever  at  the  hearing  under  section  350,  it  is  Procedure 
proved  that  the  applicant  has  Sehwa^t 

(a)   been  guilty,  in  his  application,   of   any  concealment  »ppli<»^*« 
or  of  wilfully  making  any  false  statement  as  to   the  debts 
due  by  him,  or  respecting  the   property  belonging  to  him, 
whether  in  possession  or  in  expectancy,  or  held  for  him  in 
trust; 

(6)  fraudulently  concealed,  transferred  or  removed  any  pro- 
perty; or 

(c)  committed  any  other  act  of  bad  faith  regarding  the 
matter  of  the  application, 

the  Court  shall,  at  the  instance  of  any  of  his  creditors, 
sentence  him  by  order  in  writing  to  imprisonment  for  a 
term  which  may  extend  to  one  year  from  the  date  of  com- 
mittal. 

Or  the  Court  may,  if  it  think  fit,  send  him  to  the  Magis- 
trate to  be  dealt  with  according  to  law. 

360.  The  Local  Government  may,  by  notification  in  the  Invegt- 
official  Gazette,  invest  any  Court  other  than  a  District  Court  ^^ 
with  the  powers  conferred  on  District  Courts  by  sections  344  to  Courts 
359  (both  inclusive)  *,  and  the  District  Judge  may  transfer  to  powers  of 

^  Such  order  is  appealable  to  the  *  See  Bombay  Government  Gazette, 

HighCourt:  see  mfra^sec.  588,0!.  (17),  22nd  Nov.  1877,  Part  I,  p.  998;  11 

sec.  589.  Dec.  1879,  Part  I,  p.  975  :    Panj^ 

*  Ben.  F.  B.  889.  Notifications,  No.  3302,  dated  10  Sept. 

»  5  All.  258.  1879 ;  No.  4123,  dated  29  Oct.  1877  : 

Era 
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Diitrict     ftny  Court  situate  in  his  district  and  so  invested  any  case  in- 
Courto.       gtituted  under  section  ^44. 

Timnsfer  of  '' 

Any  Court  so  invested  may  entertain  any  application  under 
section  344  by  any  person  arrested  in  execution  of  a  decree  of 
such  Court  '• 


Central  Frovinees  Oatette,  Oct.  1877, 
Part  I  A,  p.  305 ;  ihid.,  Jan.  1878, 
Part  I  A,  p.  9 ;  ihid,^  May  1879,  P*'^ 
I  A,  p.  338 ;  ibid,,  Jan.  1 880,  Part  I  A, 
p.  18:  Britith  Burma  Gazette,  Oct. 
1879,  Part  II,  p.  an  :  4  Cal.  94. 
As  to  the  Court!  of  SmaU  CaosM  at 
Ajmer  and  Beawar,  lee  Gazette  of 
India,  6  Oct.  1883,  Part  II,  p.  545. 


'  Bat  it  cannot  entertain  an  appli- 
cation to  be  declared  an  inaolvent, 
made  by  a  judgment-debtor  whoee 
property  has  been  attached,  except 
where  lach  application  is  transferred 
to  it  by  the  District  Court,  7  Had. 
511;  and  see  8  Bom.  196  and  9  Mad. 

113. 
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PAET  IL 


OF  INCIDENTAL  PROCEEDINGS. 


CHAPTER  XXL 

OF   THE   DEATH,   MAEEIAGB   AND   IKSOLVEKCY   OP  PARTIES^. 

361.  The  death  of  a  plaintiff  or  defendant  shall  not  cause 
the  suit  to  abate  if  the  right  to  sue  survives  ^ 

lUtutrations, 

(a)  A  covenants  with  B  and  C  to  pay  an  annuity  to  B  during 
(7s  life.  B  and  C  sue  A  to  compel  payment,  B  dies  before 
the  decree:  the  right  to  sue  survives  to  C,  and  the  suit  does 
not  abate'. 

(b)  In  the  same  case,  all  the  parties  die  before  decree.  The 
right  to  sue  survives  to  the  representative  of  the  survivor  of  B  and 
C,  and  he  may  continue  the  suit  against  A'b  representative. 

(c)  A  sues  B  for  libel.  A  dies.  TLe  right  to  sue  does  not 
survive,  and  the  suit  abates. 

(d)  Af  a  member  of  a  Hindu  joint  fJEunily  under  the  Mit^shard 
law,  institutes  a  suit  for  partition  of  the  family-property.  A  dies 
leaving  B,  a  minor  son,  his  heir.  The  right  to  sue  survives  to  B, 
and  the  suit  does  not  abate  ^. 


No  abate- 
ment by 
party'i 
death,  if 
right  to 
sueior- 
yiyef. 


^  In  this  chapter,  so  far  as  may  be, 
the  words  '  plaintiff,' '  defendant '  and 
'snit'  include  'appellant,'  'respond- 
ent *  and  '  appeal  *  respectively  in  pro- 
ceedings arising  out  of  the  death 
etc.  of  parties  to  an  appeal,  sec.  58a, 
infra. 

'  Cf.  Order  xvii.  r.  I. 

'  Anderson  y.  Martindale,  I  East, 

497- 

*  4  All.  235.    Other  illnstrations 

are: — 

A  commits  a  tort  injoriously  affect- 
ing ^'s  estate.  B  sues  A  for  the 
tort,  and  dies  before  decree.  The 
igight  to  sue  snrylTes  to  ^s  repre- 
sentative^ and  the  suit  does  not  abate, 


Ticycross  v.  Grants  4  C.  P.  D.  40. 

A  commits  a  Uffi  on  B  by  which 
As  estate  profits.  B  sttes  A  for  the 
tort.  A  dies  before  decree.  The  right 
to  sue  A^B  representative  survives, 
and  ^e  suit  does  not  abate,  Ashley 
V.  Taylor,  10  Ch.  D.  768. 

Af  the  mother  of  B,a  Hindd  minor 
under  the  Mifaftshartt  law,  sues  on 
^s  behalf  to  set  aside  an  alienation, 
by  B*»  father,  of  ancestral  property. 
B  dies.  The  right  to  sue  does  not 
survive  to  A,  and  the  suit  abates, 
4  All.  235.  See  also  i  Agra»  49 :  the 
Succession  Act^  sec  368:  and  the 
Contract  Act,  sec.  37,  supra,  vol.  I, 
pp.  460,  570. 
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specifying  the  name^  description  and  place  of  abode  of  any 
person  whom  he  alleges  to  be  the  legal  representative  of  the 
deceased  defendant^  and  whom  he  desires  to  be  made  the 
defendant  in  his  stead. 

The  Court  shall  thereupon  enter  the  name  of  such  re- 
presentative on  the  record  in  the  pla^jg  of  fiiftbi.di^endant  \ 

and  shall  issue  a  summons  to  such  representative  to  appear 
on  a  day  to  be  therein  mentioned  to  defend  the  suit ; 

and  the  case  shall  thereupon  proceed  in  the  same  manner 
as  if  such  representative  had  originally  been  made  a  de* 
f endant  and  had  been  a  party  to  the  former  proceedings  in 
the  suit : 

Provided  that  the  person  so  made  defendant  may  object 
that  he  is  not  the  legal  representative  of  the  deceased  de- 
fendant^ or  may  make  any  defence  appropriate  to  his  character 
as  such  representative. 

When  the  plaintiff  fails  to  make  such  application  within 
the  period  prescribed  therefor^  the  suit  shall  abate^  unless  he 
satisfies  the  Court  that  he  had  sufficient  cause  for  not  making 
the  application  within  such  period  '. 

Suit  not         369.  The  marriage   of  a  female  plaintiff  or   defendant 

^j,„,l,jg/  shall  not  cause  the  suit  to  abate^  but  the  suit  may  notwith- 

of  female    standing  be  proceeded  with  to  judgment^  and,  where  the 

decree  is  against  a  female  defendant,  it  may  thereupon  be 

executed  against  her  alone. 

If  the  case  is  one  in  which  the  husband  is  by  law  liable 
for  the  debts  of  his  wife,  the  decree  may,  with  the  permission 
of  the  Court,  be  executed  against  the  husband  also ;  and,  in 
case  of  judgment  for  the  wife,  execution  of  the  decree  may 
with  such  permission  be  issued  upon  the  application  of  the 
husband,  where  the  husband  is  by  law  entitled  to  the  subject- 
matter  of  the  decree  ^. 

When  370.  The  bankruptcy  or  insolvency  of  a  plaintiff  in  any 

plaintiff's 

^  This  does  not  prevent  the  Court  '  The  provisions  of  sec.  568  are  in- 

from  making   (under  sec.  32)   some  applicable  to  the  case  of  the  death  of 

other     person    a    party,    when    he  a  judgment-debtor,  6  AIL  359. 
claims,  on  good  jprtmayocie  evidence,  '  From  the   C.  L.  P.  Act,  1852, 

to  be  the  representative  of  the  de-  sec.  141. 
ceased  respondent,  8  Mad.  500. 
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suit  which  his   assignee    or    the    receiver    appointed  under  bankrupt- 
section  351  might  maintain  for  the  benefit  of  his  creditors  ^1°^^^' 
shall  not  bar  the  suit,  unless  such  assignee  or  receiver  declines  ^»"  "^i*- 
to  continue  the  suit  and  to  give  security  for  the  costs  thereof 
within  such  time  as  the  Court  may  order  ^. 

If  the  assignee  or  receiver  neglect  or  refuse  to  continue  the  Procedure 
suit  and  to  give  such  security  within  the  time  so  ordered,  ^^J^ee^faih 
the  defendant  may  apply  for  the  dismissal  of  the  suit  on  the  to  continue 
ground  of  the  plaintiff's  bankruptcy  or  insolvency,  and  the  ^epurit^^^ 
Court  may  dismiss  the  suit  ^  and  award  to  the  defendant  the 
costs  which  he  has  incurred  in  defending  the  same,  to  be 
proved  as  a  debt  against  the  plaintiff's  estate^. 


H.* 


371.  When  a  suit  abates  or  is  dismissed  under  this  chapter,  Effect  of 
no  fresh  suit  shall  be  brought  on  the  same  cause  of  action.        *,  c^™*"* 

But  the  person  claiming  to  be  the  legal  representative  of  misBal. 
the  deceased  or  bankrupt  or  insolvent  plaintiff  may  apply*  for  '^??^^'. 
an  order  to  set  aside  the  order  for  abatement  or  dismissal ;  set  aside 
and,  if  it  be  proved  that  lie  was  prevented  by  any  sufficient  l^^^' 
cause  from  continuing  the  suit,  the  Court  shall  set  aside  the  migsal. 
abatement  or  dismissal  upon  such  terms  as  to  costs  or  other- 
wise as  it  thinks  fit^. 


»H»I   ■  Tfcii  i^m  ii.l»Hl|« 


372«  In  other  cases®  of  assignment,  creation  or  devolution  procedure 
of  any  interest  ^nding  the  suif^,  the  suit  may,  with  the^^?"®®^ 
leave  of  the  Court,  given  either  with  the  consent  of  all  parties  pending 
or  after  service  of  notice  in  writing  upon  them,  and  hearing  ®^'*' 
their  objections  ®,  if  any,  be  continued  by  or  against  the  person 
to  whom  such  interest  has  come  either  in  addition  to  or  in 


'  12  Bom.  H.  C.  257:  13  Suth. 
Civ.  R.  432. 

'  Orders  rejecting  applications  for 
dismissal  are  appealable,  sec.  588,  cl. 

(19). 

•  From  the  C.  L.  P.  Act,  1852,  sec. 


142, 


unljr  to  actions 


pend|jQ|gjc]Ma>.a  bankruptcy  or  insol- 
^ency^  9CfiWjL  ^^<**'<>*  ▼.  Colliery  23 
Ii.  J.,  Q.  B.  116. 

*  within  60  days  from  the  date  of 
the  order  for  abatement  or  dismissal. 
Act  XV  of  1877,  sched.  II,  art.  171  C 

'^  9  Bom.  275.    This  section  does 


(^ot  apj^ly  to  a  case  in  which  a  de- 
fendant  or  respondent  has  died,  but 
to  the  case  only  in  which  the  plaintiff 
or  appellant  has  died  or  become  vou^ 
.«olyent»  7  Mad.  196. 

Orders  refusing  to  set  aside  the 
abatement  or  dismissal  are  appealable, 
sec.  588,  d.  (20). 

•  8  Cal.  847  :  9  Bom.  151. 

^  These  words  relate  to  a  suit  in 
whic^  no  final  order  has  been  made, 
5  Cal.  731. 

'  Orders  disallowing  these  objecr 
tions  are  appealable,  sec.  588,  cl.  (21), 
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substitution  for  the  person  from  whom  it  has  passed,  as  the 
case  mar  require'. 


CHAPTER  XXIL 

OP  THE  WITHDRAWAL  AND   ADJUSTMENT  OF  SUITS. 

Power  to  373.  If,  at  any  time  after  the  institution  of  the  suit,  the 
plaintiff  to..^^^^^  ^^  Satisfied  on  the  application  of  the  plaintiff  {a)  that 
withdraw    the  suit  must  fail  by  reason  of  some  formal  defect,  or  (b)  that 

'witK  liber-  '         \  / 

ty  to  bring  there  are  sufficient  grounds  for  permitting  him  to  withdraw 
fresh  init.  from  the  suit  or  to  abandon  part  of  his  claim  with  liberty 
to  bring  a  fresh  suit  for  the  subject-matter  of  the  suit  or  in 
respect  of  the  part  so  abandoned^  the  Court  may  grant 
such  permission''  on  such  terms  as  to  costs  or  otherwise  as  it 
thinks  fit*. 

If  the  plaintiff  withdraw  from  the  suit,  or  abandon  part  of 
his  claim^  without  such  permission^  he  shall  be  liable  for  such 
costs  as  the  Court  may  awards  and  shall  be  precluded  from 
bringing  a  fresh  suit  for  the  same  matter  or  in  respect  of  the 
same  part*. 

Nothing  in  this  section  shall  be  deemed  to  authorise  the 
Court  to  permit  one  of  several  plaintiffs  to  withdraw  without 
the  consent  of  the  others  ®. 

Limitation  374.  In  any  fresh  suit  instituted  on  permission  granted 
a^ted  by  ^^^^^  the  last  preceding  section,  the  plaintiff  shall  be  bound 

^  This    section    applies    to    cases  For  cases  in  which  permission  has 

where  neither  party  to  the  record  been   granted,  see   14  Suth.   O.  J. 

was  alive  when  the  application  was  App.    17 :    16    Snth.   Civ.    R.  icx3 : 

made,  8  Cal.  837,  p.  848,  following  17  ibid.  164:  30  ibid.  163 :  5  N.  W.  P. 

5  Cal.  731.     The  cases  of  assignment  116 :  3  All.  528. 

etc.  contemplated  are  those  in  which  The  provisions  of  sec.  373  are  not 

'  the  person  to  whom  such  interest  affected  by  the  Bengal  Tenancy  Act, 

has  come^   is  on  the  same  side  of  VIII  of  1885,  sec.  37. 
the  suit  as  '  the  person  from  whom  it  "  But  see  Bonrke,  Part  VII,   p.  \ 

has   passed,'    5    All.    209.      As    to  162,  where  the  plaintiff  withdrew 

adding  a  purchaser  pendente  lite  b^  tii'«.  ■iii|  Y[\th  *h''  ^^^^^'Tf^ftntr^"  />/^i^ani%i^    T 

defendant,  see  S'Bmn.  323.  and  it  was  held  that  he  might  bring  J 

^  whether  original  or  appellate.  a  fresh  suit.  ^   \; 

'  5  All.  595.  *  This  section  and  section  ^.^ije  the 

*  The  order  permitting  withdrawal  only  provisions  in  ttie  Code  which 

with  liberty  eto.  is  not  appealable,  justify  proceedings    analogous  to  .a 

6  All.  211.  nonsuit,  9  All.  697. 
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by  the  law  of  limitation  in  the  same  manner  as  if  the  first  suit 
had  not  been  brought^. 

375«  If  a  suit  be  adjusted  ^  wholly  or  in  part  by  any  lawful  Compro- 
agreement  or  compromise^  or  if  the  defendant  satisfy  the  ^^^ 
plaintiff  in  respect  to  the  whole  or  any  part  of  the  matter 
of  the  suit^  such  agreement^  compromise  or  satisfaction  shall 
be  recorded^  and  the  Court  shall  pass  a  decree  in  accordance 
therewith  so  far  as  it  relates  to  the  suit  ^,  and  such  decree  shall 
be  finals  so  far  as  relates  to  so  much  of  the  subject-matter 
of  the  suit  as  is  dealt  with  by  the  agreement^  compromise  or 
satisfaction^ 


CHAPTER  XXIIL 

OP  PAYMENT  INTO   COURT. 

376.  The  defendant  in  any  suit  to   recover  a  debt  or  Deposit  by 
damages  may,  at  any  stage   of  the  suit,  deposit  in  court  of  amount 
such  sum  of  money  as  he  considers  a  satisfaction  in  full  of  "^  satisfac- 

tionof 

the  ciami.  claim. 

377.  Notice  *  in  writing  of  the  deposit  shall  be  given  Notice  of 
through  the  Court  by  the  defendant  to  the  plaintiff,  and  ^®P^^*' 
the  amount  of  the  deposit  shall  (unless  the  Court  otherwise 
directs)  be  ^aid  to.  the  ylftintiff  ^  on  his  application. 

378.  No    interest  shall  be  allowed  to  the  plaintiff  on  Interesl  on 
any  sum  deposited  by  the  defendant  from  the  date  of  the  ^u^ed  to 

^  This  role  applies  (see  sec.  647)  to  ooe  of  the  parties  wished  to  recede, 

applications  for  execution,  6    Bom.  was  enfocoed  on  motion  under  this  seo? 

681  :  7  AU.  359.  tion;  see  also  8  Mad.  482.    In  11  Cal. 

^  ^  (j^JLJMJfifliriMT*  *^  take  an  .oath  250,  howeyer,  the  Court  held  that  sec. 

''  at  ji  pagoda.  i>y  tha  ^MurtiM  bafocp  375  merely  oovered  cases  in  which  all 

the  suit  came  to  a  hearing  is  not  parties  consent  to  have  the    terms 

an  'adjustment/  4  Mad.  H.  C.  423 :  entered  into,  carried  out,  and  judg-  ' 

2  Mad.  356.  ment  entered  up.    As  to  an  attorney's  ! 

,^3  Cal.  170.     This  section  pro-  power  to  compromise  a  suit  without 

vides  an  altematiye  and  more  ex-  his  client's  consent,  see  7  Bom.  H.  C, 

peditious  course jthan  a  sej^imtft  suit  O.  C.  J.  79.     As  to  a  vakU's  power  ^ 

for^pecific  performance,  which  remedy  to  admit  and  auent,  2  Moo.  I.  A. 

atill  remains  open  to  the  parties.  The  253 :  2  N.  W.  P.  149. 

matter  may  be  decided  on  affidayiL  *  See  form,  sched.  IV,  no.  155. 

7    Bom.   304,   308,   309,  where    an  *  or  his  agent  or  pleader,  sec.  63, . 


reement  out  of  Court,  from  which      supra. 
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plaintiff  receipt  of  sucli  notice,  whether  the  sam  deposited  be  in  full  of 
notSoe.        ^^^  claim  or  fall  short  thereof. 

Where  879.  If  the  plaintiff  accept  such  amount  only  as  satisfac- 

MMpte  de-  ^^'^^  ^^  P^^  ^^  ^^  claim,  he  may  prosecute  his  suit  for  the 
poeit  u  balance  :  and  if  the  Court  decides  that  the  deposit  by  the  de- 
tionin  fendant  was  a  full  satisfiiction  of  the  plaintiff's  claim,  the 
P*^'  plaintiff  must  pay  the  costs  of  the  suit  incurred  after  the  de- 

posit and  the  costs  incurred  previous  thereto,  so  far  as  they  were 
caused  by  excess  in  the  plaintiff's  claim  ^. 
Where  he       If  the  plaintiff  accept  such  amount  as  satis&ction  ui  full  of 
M  Mtiifao-  h^s  claim,  he  shall  present  to  the  Court  a  statement  to  that 
tion  in       effect,  and  such  statement  shall  be  filed  and  the  Court  shall 

full, 

pass  judgment  accordingly,  and,  in  directing  by  whom  the 
costs  of  each  party  are  to  be  paid,  the  Court  shall  consider 
which  of  the  parties  is  most  to  blame  for  the  litigation. 

Illustrations, 

(a)  A  owes  ^  rs.  loo.  B  sues  A  for  the  amount,  haviug  made 
no  demand  for  payment  and  having  no  reason  to  believe  that  the 
delay  caused  by  making  a  demand  would  place  him  at  a  dis- 
advantage. On  the  plaint  being  filed,  A  pajrs  the  money  into 
court.  B  accepts  it  in  full  satisfaction  of  his  claim,  but  the  Oourt 
should  not  allow  him  any  costs,  the  litigation  being  presumably 
groundless  on  his  pai*t. 

(&)  B  sues  A  under  the  circumstances  mentioned  in  Illustration 
(a).  On  the  plaint  being  filed,  A  disputes  the  claim.  Afterwards 
A  pays  the  money  into  court.  B  accepts  it  in  full  satis&ction  of 
his  claim.  The  Court  should  also  give  B  his  costs  of  suit,  A's 
conduct  having  shown  that  the  litigation  was  necessary. 

(c)  A  owes  ^  rs.  lOO  and  is  willing  to  pay  him  that  sum  with- 
out suit.  B  claims  rs.  1 50  and  sues  A  for  that  amount.  On  the 
plaint  being  filed,  A  pays  rs.  100  into  court  and  disputes  only  his 
liability  to  pay  the  remaining  rs.  50.  B  accepts  the  rs.  100  in 
full  satisfaction  of  his  claim.  The  Court  should  order  him  to  pay 
A  s  costs. 


CHAPTER  XXIV. 

OP  HBQUIEING   SECUEITY  FOE   COSTS. 

When  380.  If,  at  the  institution  or  at  any  subsequent  stage 

fOT^TOstii     ^^  ^  ®^*'  ^^  appears  to  the  Court  that  a  sole  plaintiff  is,  or 

^    This  role  qualifies  the  discretionary  power  as  to  jcosto  nnnfarrfid  on 
the  Court  by  pec.  220,  supra. 
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(when  there  are  more  plaintilb  than  one)  that  all^  the  plaintiffs  may  be 
are  residing  ^  out  of  British  India  ^^  and  that  such  plaintiff  J^^^ 
^Hoes  no£J  or  that  no  one  of  such  plaintiffs  does^  possess  any  plaintiff, 
sufficient  immoveable  property  within  British  India  indepen- 
dent of  the  property  in  suit^  the  Court  may^  either  of  its  own 
motion  or  on  the  application  of  any  defendant^  order  the 
plaintiff  or  plaintiffs^  within  a  time  to  be  fixed  by  the  order^ 
to  give  Beeuiity^'for  the  payment  of  all  costs  incurred  and 
likeiy^o  be  incurred  by  any  defendant®. 

381.  In  the  event  of  such  security  not  being  furnished  within  Effect  of 
the  time  so  fixed,  the  Court  §hall  jdismiss  the  suit*^  unless  the  {^,^1^ 
plaintiff  or  plaintiffs  be  permitted  to  withdraw  therefrom  under  ■ecurity. 
the  provisions  of  section  373. 

382.  Whoever  leaves  British  India  under  such  circum- Besidence 
stances  as  to  afford  reasonable  probability  that  he  will  not^|?^ 
be  forthcoming  whenever  he  may  be  called  upon  to  pay  costs  India, 
shall  be  deemed  to  be  residing  out  of  British  India  within  the 
meaning  of  section  380*. 


'i.e.  substantial  security,  Tarying  \ 
in  amount  according  to  the  require-  ' 
ments  of  the  case,  3  Ch.  D.  62.  .' 

•  14  Cal.    533,   even  though  the       ' 
defitodant  also   is    residing    out    of     / 
!^ritish  India,  1 2  Suth.  Civ.  R.  465,    J 
^ol.  I.  ^ 

^  This  probably  means  *  dismiss  the 
suit  a*  agaiTitt  the  defendant  or  de- 
Jendanti  for   the  jtayment  of  whose        ] 
costs  the  security  was  ordered  to  he       j 
given^  see  Ward  v.  Ward,  1 1  Beav.      / 
1 59.    The  Court  should  first  see  that     \ 
notice  of  the  order  requiring  security       1 
has  been  served  on  the  plaintiff  or  his      / 
pleader,  5  Mad.  365.  ■'^"'^ 

"  Security  for  costs  may  also  be  re- 
quired where  the  plaintiff  is  a  limited 
company  with  insufficiesit  assets,  see 
Act  VI  of  1882,  sec.  93,  =  25  &  26 
Vic.  c.  89,  sec.  69. 


^  IXHormusgee  v.  Grei/f  10  Q.  B. 

,  r>.  13. 

^  under  such  circumstances  as  will 

'    afford  reasonaBTe  probability  that  the 

plaintiff   or  plaintiffs  will    Bot*  be 

•    ibicthcoming  when  the  suit  is  decided, 

3  Bom.  229. 

*  See  Act  I  of  1868,  sec.  a  (supra, 

vol.  I,  p.  488)  :    9  Bom.  244. 

f  /       *  A  fliibffV"*^f  V  nfi-tf  a  mere  nominal, 

.5  /  £     ^aintiff  is  meant :   see   Belmonte  v. 

f      f      Aynardf  4  C.  P.  D.  221,  352,  where 

■^Ttj£itfiti  Tiiiiding  in  Hambni^h  was 

for  mere  convenience  made  plaintiff  in 

^an  interpleader  issue.    A  defendant 

^^    cannot  be  compelled  to  give  security 

^\       for  costs,  and  this  principle  applies  to 

^   '^        a  shareholder  in  a  company,  resident 

^  \         abroad,  who  appears  to  oppose  a  peti- 

\        tion  for  winding  it  up.  In  re  Perr^ 

d'C.  Co, J  2  Ch.  D.  531. 


*< 


,-''     »  The  judgment  (by  an  obvious  clerical  emw)  and  the  headnote  (inadver- 
^  ,   tentlvl omits* not'. 
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CHAPTER  XXV. 


OF  COMMISSIONS. 

A, — Commimom  to  Examine  WttneMes. 

883.  Any  Court  maj  ^  in  any  suit  issue  a  commission  *  for 
the  examination  on  interrogatories  or  otherwise  of  persons 
resident  within  the  local  limits  of  its  jurisdiction^  who  are 
exempted  under  this  Code  from  attendipg  the  Court  ^^  or  who 
are  from  sickness  or  infirmity  unable  to  attend  it^. 

384.  Such  order  may  be  made  by  the  Court  either  of  its 
own  motion^  or  on  the  application^  supported  by  affidavit  or 
otherwise^  of  any  party  to  the  suit  or  of  the  witness  to  be 
examined^. 

Witnen         385.  The  commission  for  the  examination  of  a  person  who 
S^(Sart*8   resides  within  the  local  limits  of  the  jurisdiction  of  the  Court 
juriidic-     issuing  the  same  may  be  issued  to  any  person  whom  the  Court 
thinks  fit  to  execute  the  same. 


CMesin 
which 
Court  may 
issue  com- 
mission  to 
examine 
witness. 

Order  for 

conmiis- 

sion. 


Persons 
for  whose 
examina- 
tion com- 
mission 
may  issae. 


386.  Any  Court  may  in  any  suit  issue  a  commission  for 
the  examination  of — 

(a)  any  person  resident  beyond  the  local  limits  of  its  juris- 
diction ; 

(i)  persons  who  are  about  to  leave  such  limits  before  the 
date  on  which  they  are  required  to  be  examined  in  Court ;  and 

(<?)  civil  and  military  officers  of  Government  who  cannot^  in 
the  opinion  of  the  Judg^^  attend  the  Court  without  detriment 
to  the  public  service. 

Such  commission  may  be  issued  to  any  Court,  not  being 
a  High  Court  or  the  Court  of  the.  Recorder  of  Rangoon,  within 

In  England  and  probably  in  India  a 
Coart  of  Equity  has  inherent  jurisdio- 
tion  to  issue  a  commission  to.tftVe 
evidence  de  dens ' 'esse ^  5  Ben,  253 
note. 

*  That  the  Court  should  grant  itT 
assistance  as  a  matter  of  course,  see 
8  Ben.  ApjBC  TJT  \But  the  commis- 
sion shpuld  not  issse  withnnt  Jioiif» 
|o  the  opposite  party,  3  Suth.  Civ.  K. 
147,  150. 


^  in  its  discretion,  i  Hyde,  68 :  but 
see  15  Suth. Civ.  R.  447,  where Ainslie 
J.  said  that  the  Court  should  issue  a 
commission  as  a  matter  of  course. 

^  See  form,  sched.  IV,  no.  156. 

'  The  High  Court  has  refused  a 
commission  to  examine  a  Hindti 
widow  «g»d  eleven,  2  Hyde,  152. 

*  As  to  the  precedure  in  the  case  of 
prisoners,  see  Act  XY  of  1869,  sees. 
12-14. 
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the  local  limits  of  whose  jurisdiction  such  person  resides^  or  to 
any  pleader  of  a  High  Court  whom  the  Court  issuing  the 
commission  thinks  fit  to  appoint. 

The  Court  on  issuing  any  commission  under  this  section 
shall  direct  whether  the  commission  shall  be  returned  to  itself 
or  to  any  subordinate  Court. 

387.  When  any  Court  to  which  application  is  made  for  the  Witnew 
issue  of  a  commission  for  the  examination  of  a  person  residing  ^  ^f^ 
at  any  place  not  within  British  India  is  satisfied  that  his  British 
evidence  is  necessary,  the  Court  may  issue  such  conmiission  ^. 

388.  Every  Court  receiving  a  commission  for  the  examina-  Court  to 
tion  of  any  person  shall  examine  him  pursuant  thereto.  exMune 

389.  After  the  commission  has  been  duly  executed  ^^  it  Heturn  of 
shall  be  returned,  together  with  the  evidence  taken  under  it,  <?™™'f ; 

^  ,       ,    ,  .       .     '  Bion  with 

to  the  Court  out  of  which  it  issued,  unless  the  order  for  issuing  depotl- 
the  commission  has   otherwise  directed,  in  which  case  the  *°^* 
commission  shall  be  returned  in  terms  of  such  order ;  and  the 
commission  j^nd  the  return  ^  thereto,  and  the  evidence  taken 
under  it,  shall  (suKject  to  the  provisions  of  the  next  following 
section)  form  part  of  the  record  of  the  suit. 

390.  Evidence  taken  imder  a  commission  shall  not  be  read  When  de- 
as  evidence  in  the  suit  without  the  consent  of  the  party  against  P*^*^^^ 
whom  the  same  is  offered,  unless  read  in 

(a)  the  person  who  gave  the  evidence  is  beyond  the  juris-  *^^  ^"*^* 
diction   of  the   Court,  or  dead,  or  unable  from  sickness  or 
infirmity  to  attend  to  be  personally  examinad  \  or  exempted 

from  personal  appearance  in  Court,  or 

(b)  the  Court  in  its  discretion  dispenses  with  the  proof  of 
any  of  the  circimistances  mentioned  in  the  last  preceding 
clause,  and  authorises  the  evidence  of  any  person  being  read 

^  2  Ben.  A.  C.  J.  73.  tered,  2*>,  that  the  evidence  was  duly 

'  That  the  CommisBloner  mnat  ad-  recorded,  14  Snth.  Civ.  R.  269,  and, 

miittSfter  the  .p^th  to  himself  as  well  30,  that  it  was  taken  within  the  period 

af  to  the  interpreter  (if  any),  and  that  allowed. 

attorney!    may    not    cross-examine  *  i  Wm.  IV,  c.  a  a,  sec.  10.     It  is   - 

before  a  Commissioner  appointed  by  enough  if  it  appears  from  the  deposi- 

fk  High  Court,  see  8  Ben.  Appz.  loi.  tion  itself  that  the  deponent  is  'be-   • 

^  This  shogldshow^I^that  the  oath  yond  the  jurisdiction,*  etc.,  11  Bom. 

above  mentioned  was  duly  adminis-  H.  C.  132 
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as  evidence  in  the  soit^  notwithstanding  proof  that  the  cause 
for  taking  such  evidence  hj  commission  has  ceased  at  the  time 
of  reading  the  same. 

89L  The  provisions  hereinbefore  contained  as  to  the  execu- 
tion and  return  of  commissions  shall  apply  to  commissions 
issued  hj 

{a)  Courts  situate  beyond  the  limits  of  British  India  and 
established  by  the  authority  of  Her  Majesty  or  of  the  Governor 
General  in  Council^  or 

(£)  Courts  situate  in  any  part  of  the  British  Empire  other 
than  British  India,  or 

(c)  Courts  of  any  foreign  country  for  the  time  being  in 
alliance  with  Her  Majesty. 

£. — CommiMOfufor  Local  InvesiigatioM. 

Commif-         392.  In  any  suit  or  proceeding  in  which  the  Court  deems 

^1^^     .  a  local  investigation  to  be  requisite  or  proper  for  the  pxupose 

inyestiga-   of  elucidating  any  matter  in  dispute  ^,  or  of  ascertaining  the 

**®""'*         market-value  of  any  property,  or  the  amount  of  any  mesne 

profits,  or  damages  or  annual  nett  profits,  and  the  same  cannot 

be  conveniently  conducted  by  the  Judge  in  person,  the  Court 

may^  issue  a  commission^  to  such  person  as  it  thinks  fit, 

directing  him  to  make  such  investigation*   and   to   report 

thereon  to  the  Court : 

Provided  that,  when  the  Local  Government  has  made  rules 
as  to  the  persons  to  whom  such  commission  shall  be  issued,  the 
Court  shall  be  bound  by  such  rules  ^. 

393.  The  Commissioner,  after  such  local  inspection  as  he 
deems  necessary,  and  after  reducing  to  writing  the  evidence 
taken  by  him,  shall  return  such  evidence,  together  with  his  re- 
port in  writing,  signed  with  his  name,  to  the  Court  *. 


Procedure 
of  Com- 
xnissioner. 


^  such  as  the  physical  features  of 
the  place  in  dispute,  the  identification 
of  land  depicted  in  maps  with  parcels 
the  subject  of  the  suit,  the  identifica- 
tion of  maps  with  one  another  by  the 
aid  of  objects  found  on  the  land,  4 
Ben.  Appz.  34. 

^  in  its  discretion,  4  Cal.  718. 

^  See  form,  sched.  IV,  no.  157. 

*  Notice  should  be  given  to  the 


parties  of  the  time  when  the  investi- 
gation will  be  made,  12  Suth.  Civ.  R. 
139,  140. 

«  See  Calcutta  Gazette,  5  Oct. 
1881,  Part  I,  p.  915  :  N.  W.  P.  and 
Oudh  Geuiette,  10  Jan.  1880,  p.  10. 

*  As  to  fixing  a  day  to.  hear  ob« 
jections  and  giving  notice.,  tp  the 
parties,  see  ai  Suth.  Civ.  R.  a. 
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The  report  of  the  Commissioner  and  the  evidence  taken  by  Beportand 
him   (but   not  the   evidence  without  the   report)   shall  be^^^"^^?!"' 
evidence  ^  in  the  suit^  and  shall  form  part  of  the  record ;  but  dence  in 
the  Court,  or,  with  the  permission  of  the  Court,  any  of  the 
parties  to  the  suit,  may  examine  the  Commissioner  personally  Commia- 
in  open  Court  touching  any  of  the  matters  referred  to  him  ^  or  be  exam*^ 
mentioned  in  his  report,  or  as  to  the  manner  m  which  he  has  '^^  i^ 
made  the  investigation. 

C. — Commissioni  to  examine  Accounts, 
394*  In  any  suit  in  which  an  examination  or  adjustment  C^immis- 
of  accounts  is  necessary,  the  Court  may  issue  a  commission  ^  to  examine  or 
such  person  as   it  thinks  fit  directing  him  to   make  such  adjust  ao- 

.        .  ,.  .  counta. 

examination  or  adjustment^. 

395.  The  Court  shall  furnish  the  Commissioner  with  such  Court  to 
part  of  the   proceedings  and   such  detailed  instructions  as  Suwion«r' 
appear  necessary,  necessary 

and  the  instructions  shall  distinctly  specify  whether  the  tions. 
Commissioner  is  merely  to  transmit  the  proceedings  which  he 
may  hold  on  the  enquiry,  or  also  to  report  his  own  opinion  on 
the  point  referred  for  his  examination. 

The  proceedings  of  the  Commissioner  •  shall  be  received  in  Court  to 


receive 


evidence  in  the   suit,  unless  the   Court  has   reason  to  be  commis- 

dissatisfied  with  them,  in  which  case  the  Court  shall  direct  "J^|^ 

such  further  inquiry  as  is  requisite''.  higs  or 

direct 

^^not  conclusive  evidence^  1 7  Suth.  missioner  ihould  be  pwom  or  affirmed,  further 

Civ!  E;  270.'"  "  3  N.  W.  P.  asa,  233.  inquiry. 

'  And  it  is  sufficient  evidence  to  As    to   the    procedure   in    taking 

support  a  decree  if  it  be  believed  by  accounts,  see  6  Cal.  754 :  7  Cal.  654, 

the  Cour{/5' Suth.  Civ.  B.  51,  per  657.    AstothepoweroftheKegistrar 

Peacock  C.J.     As  to  the  weight  to  of  the  High  Court  to  do  acts  which 

be  attached  to  such  reports,  see  3  may  be  done  by  a  Commissioner  under 

Suth.  Civ.  B.  a  19.  this  section,  see  sec.  637  in£ra. 

'  24.  Suth.  Civ.  R.  342,  where  the  •  As  to  the  general  nature  of  his 

jeport  7J0..dfi£actlve.  certificate  or  report,  see  3  Bom.  161, 

*  See  form,  sched.  IV,  no.  157.  167. 

'  T)m  ;3fictioB  and  sec.  395  dbould  ^  While  the  Commissioner's  repor 

be  Resorted  to  when  the  taking  of  should  have  very  great  weight  given 

accounts* byTEe  Judge  would  occasion  to  it,  and  not  be  capriciously  deviated 

waste  of  public  time,  6  Cal.  758.    It  from,  it  is  not  absolutely  binding,  6 

is  not  necessary  that  the  consent  of  Mad.   H.  C.  36,  modifying  the   de- 

tbe  parties  should  be  obtained  (L.  B.,  cisions  in  i  Mad.  H.  C.  i  and  418,  and 

I.   I.   A.   362),  ^r    that   the    Com-  see  6  Bom.  H.  C,  A.  C.  J.  140.    But 

VOL.  II.  S  S 
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1), — Qmmiuion  to  make  Partition, 

896.  In  &ny  suit  in  which  the  partition  of  immoYeable 
property  not  paying  revenue  to  Goveminent  appears  to  the 
Court  to  be  necessary^  the  Courts  after  ascertaimng  the  several 
parties  interested  in  such  property  and  their  several  rights 
therein^  may  issue  a  commission  to  such  persons^  as  it  thinks 
fit  to  make  a  partition  according  to  such  rights. 

The  Qfixoinisfiioners^  shall  ascertain  and  inspect  the  pro- 
perty^ and  shall  divide  the  same  into  as  many  shares  as  may 
be  directed  by  the  order  under  which  the  commission  issues^ 
and  shall  allot  such  shares  to  the  parties  ^,  and  may^  if  author- 
ised thereto  by  the  said  order^  award  sums  to  be  paid  for  the 
purpose  of  equalising  the  value  of  the  shares'. 

The  Commissioners  shall  then  prepare  aii3  sign  a  report^  or 
(if  they  cannot  agree)  separate  reports^  appointing  the  share 
of  each  party^  and  distinguishing  each  share  (if  so  directed  by 
the  said  order)  by  metes  and  bounds.  Such  report  or  reports 
shall  be  annexed  to  the  commission  and  transmitted  to 
the  Court;  and  the  Courts  after  hearing  any  objections  which 
the  parties  may  make  to  the  report  or  reports^  shall  either 
quash  the  same  and  issue  a  new  conmiission,  or  (where  the 
Commissioners  agree  in  their  report)  pass  a  decree  in  accord- 
ance therewith*. 

E, — General  Provisions, 

Ezpensei  397.  Before  issuing  any  commission  under  this  chapter^ 
sion  to  be  ^^^  Court  may  order  such  simi  (if  any)  as  it  thinks  reasonable 
paid  into     f^j.  ^q  expenses  of  the  commission  to  be,  within  a  time  to  be 

oonrt.         -  * 


when  the  Commissioner  was  empower- 
ed by  oonwBt  of  parties  to  decide  on 
all  questions  of  fftct,  see  L.  B.,  i  I.  A. 

346. 

^  As  the  plural  includes  the  singular 
(Act  I  of  1868,  sec.  2,  cl.  2),  Pontifez 
J.  held  that  there  may  be  only  one 
Commissioner,  7  Cal.  318.  But  the 
clause  referred  to  does  not  operate 
where  there  is  any  repugnancy  in  the 
context,  and  the  third  paragraph  of 
sec.  396  clearly  intends  that  there 
shall  be  at  least  two  Commissioners. 

^  In    Bengal     the    Commissioners 


should  follow  as  far  as  possible  the 
rules  laid  down  in  Ben.  Beg.  XIX  of 
1814,  17  Suth.  Civ.  R.  137. 

'  The  principle  in  these  cases  isNi 
that,  if  the  propertj.  Qftn  be  divided  \ 
without  destroying  the  intrinsic  value 
of  the  whole  property,  or  bfthe  shares, 
such  division  ought  tot>e  made.  liP, 
on  the  contrary,  no  division  can  be 
made  without  destroying  the  intrinsic 
value,  then  a  money  compensation 
should  be  given,  10  Cal.  676. 

^13  Cal.  309.    Orders  und 
396  are  appealable,  12  Cal.  273,  275. 
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fixed  by  the  Court,  paid  into  court  by  the  party  at  whose 
instance  or  for  whose  benefit  the  commission  is  issued  ^. 


■^>*^iW^i«va 


398.  Any  Commissioner  appointed  under  this  chapter  may,  Powera  of 
unless  otherwise  directed  by  the  order  of  appointment^  ommia- 


sionen. 


(a)  examine  the  parties  them'selves  and  any  witness  whom 
they  or  any  of  them  may  produce,  and  any  other  person  whom 
the  Commissioner  thinks  proper  to  call  upon  to  give  evidence 
in  the  matter  referred  to  him; 

{b)  call  for  and  examine  documents  and  other  things 
relevant  to  the  subject  of  inquiry; 

(c)  at  any  reasonable  time  enter  upon  or  into  any  land  or 
building  mentioned  in  the  order. 

399*  The  provisions  of  this  Code  relating  to  the  sum-Attend- 
moning,  attendance  and  examination  of  witnesses,  and  to  the  ^^  ^ 
remuneration  of,  and  penalties  to  be  imposed  upon,  witnesses,  witnesses 
shall  apply  to  persons  required  to  give  evidence  or  to  produce  Commig- 
documents  under  this  chapter,  whether  the  commission  in"i<>"«^* 
execution  of  which  they  are  so  required  has  been  issued  by 
a  Court  situate  within,  or  by  a  Court  situate  beyond,  the 
limits  of  British  India. 

For  the  purposes  of  this  section,  the  Commissioner  shall  be 
deemed  to  be  a  Court  of  Civil  Judicature. 

400.  Whenever  a  commission  is  issued  imder  this  chapter,  C^urt  to 
the  Court  shall  direct  that  the  parties  to  the  suit  shall  appear  ties  to«^' 
before  the  Commissioner  in  person  or  by  their  agents  orPf"*^'^'® 

pleaders.  eloner. 

If  the  parties  do  not  so  appear^  the  Commissioner  may  pro-  Procedure 

J  ,0  ex  parte, 

ceedex  parte^.  ^ 

*  The  remuneration  of  a  Gommis-  has  been  decided  in  Calcutta  (Bourke,     | 

sioner  appointed  to  examine  accounts  O.  C.  J.  34)  that  the  Commissioners 

should,  as  ^.Tule^  be  a  definite  amount  under  a  commisiion  to  make  partition 

and  not  a  monthly  allowance.    The  have  no  lien  on  the  return  for  their    • 

V.»..  I  Code  does  nof  ie€Cl  to  authorise  the  fees.     See  Young  v.  Sutton,  2  V.  &    1 

dismissal  of  a  suit  on  refusal  or  failure  B.  365. 
of  a  partynBcT'pay  the  sum  ordered  '  6  Suth.  Civ.  B.  130. 

"under  sec.  397,  3  Mad.  259.    And  it  '  Marshall,  139. 


S   S   2 
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PART    III. 

OF  SUITS  IN  PARTICULAR  CASES. 


CHAPTER  XXVI. 


SUITS   BY   PAUPEKS. 


Suite  mftY       401*  Subject  to  the  following  rules^  any  suit  may  be 

^f^  *  brought^  by  a  pauper. 

pauperis.  Explanation. — A  person  is  a  'pauper'  when  he  is  not 
possessed  of  sufficient  means  to  enable  him  to  pay  the  fee  pre- 
scribed by  law  for  the  plaint  in  such  suit,  or,  where  no  such 
fee  is  prescribed,  when  he  is  not  entitled  to  property  worth  one 
hundred  rupees  other  than  his  necessary  wearing  apparel  and 
the  subject-matter  of  the  suit*. 

What  suite      402.  No  suit  shall  be  brought  by  a  pauper  to  recover  com- 
excepted,    pensation  for  loss  of  caste,  libel,  slander,  abusive  language  or 
assault. 

Applica-  403*  The  application  for  permission  to  sue  by  a  pauper 
[n  writiX  ^^"  ^  ^  writing,  and  shaU  coniain  the  particulars  required 
Contente  ^7  section  50  in  regard  to  plaints  in  suits :  a  schedule  of  any 
moveable  or  immoveable  property  belonging  to  the  petitioner, 
with  the  estimated  value  thereof,  shall  be  annexed  thereto; 
and  it  shall  be  signed  and  verified  in  the  manner  hereinbefore 
prescribed  for  the  signing  and  verification  of  plaints. 

'Pre^ea^        404,  Notwithstanding  anything  contained  in  section  36, 
plication,    the  application  shall  be  presented  to  the  Court  by  the  ap- 


of  appli- 
cation. 


^  The  Court  may  allow  a  suit  not 
originaUj  inaiiiuiedin formdpttuperit 
to  be  oondnued  in  /onnd  ptwperis^ 
8  Bom.  615,  following  2  Cal.  130. 

'  which  is  presumably  out  of  his 
reach  and  cannot  be  used  by  him  to 
carry  on  his  litigation,  10  Bom.  207. 
An  executor  or  administrator  may 
therefore  sue  as  a  pauper,  7  Mad.  390, 
and  see  3  Suth.  Misc.  ao.  Otherwise 
in  England,  Wms.  Exors.,  8th  ed., 


1938.  A  minor  mig?  HUA.  in  formd^j 
pauperis  by  his  next  friend,  whether  /, 
such  next  friend  is  A.  paiqiei  or  not^  3  y 
Mad.  3 :  11  Ben.  373.  But  in  Eng-* 
land  see  lAndsey  v.  Tyrrell,  34  Bea 
124,  2  De  G.  and  J.  7.  The  Court 
should  not  require  a  person  applying 
for  leave  to  sue  as  a  pauggrto  raise 
money  by  mortgaging  his  claim^  3 
Mad.  349. 
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pHcant  in  person  \  unless  he  is  exempted  from  appearing  in 
Court  imder  section  640  or  section  641^  in  which  case  the 
application  may  be  presented  by  %j;nlx  authorised  agent  ^  who 
can  answer  all  material  questions  relating  to  the  application^ 
and  who  may  be  examined  in  the  same  maimer  as  the  party 
represented  by  him  might  have  been  examined  had  such  party 
attended  in  person. 

405.  If  the  application  be  not  framed  or  presented  in  the  Rejection 
manner  prescribed  by  sections  403  and  404,  the  Court  shall  o^  *PPl»- 
reject  it. 

406.  If  the  application  be  in  proper  form  and  duly  pre-  Ezamina- 
sented^  the  Judge  may,  if  he  thinks  fit,  examine  the  petitioner,  **°^  *^^*P' 
or  his  agent,  when  the  applicant  is  allowed  to  appear  by  agent, 
regarding  the  merits  of  the  claim  and  the  property  of  the 
applicant. 

When  the  application  is  presented  by  an  agent,  the  Court  Power  to 
may,  if  it  thinks  fit,  order  that  the  applicant  be  examined  by  ^^^  *P" 
a  commission  in  the  manner  in  which  the  examination  of  an  be  ezAmln- 
absent  witness  may  be  taken  under  the  provisions  of  this  Code.  ^^o«°°^ 


407.  If  it  appear  to  the  Court  Rejection 

(a)  that  the  applicant  is  not  a  pauper,  or  of  applica- 

(b)  that  he  has,  within  the  two  months  next  before  the 
presentation  of  the  application,  disposed  of  any  property 
fraudulently  or  with  a  view  to  obtain  the  benefit  of  this 
chapter,  or 

(c)  that  his  allegations  do  not  show  a  right  to  sue  in  such. 
Court  ^,  or 

(d)  that  he  has  entered  into  any  agreement  with  reference 
to  the  subject-matter  of  the  proposed  suit  imder  which  any 
other  person  has  obtained  an  interest  in  such  subject-matter  ^, 

the  Court  shall  reject  the  application  *. 

^10  Mad.   193 :    4  Bom.  H.  C,  inbaisting  cause  of  action,  capable  of  , 

A.  C.  J.  91.  enforcement  in  Court,  and  calling  for 

'-whoLinffJf  N*  a  pleader,  15  Suth.  an  answer,   and  not  barred  by  the 

Civ.  K.  198  :  21  ibid.  308.  Limitation  Act  or  any  other  law,  7 

^  The  Court  should  not  merely  as-  All.  664. 
certain  whether  the   'right  to  sue*  *  See  an  illustration,  9  Bom.  371. 
arose  within  its  jurisdiction :  the  ap-  '  The  Code  does  not  direct  the  ap- 
plicant must  show  that  he  has  a  good  plication  to  be  refused  when  the  Court 
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Notice  of        408.  H  the  Court  sees  no  reason  to  refuse  the  application 
ceiTing       on  any  of  the  grounds  stated  in  section  407^  it  shall  fix  a  day 
eWdence  of  ^q{  ^hJcii  ^t  least  ten  days'  previous  notice  shall  be  given  to 
paaperitm.  the  opposite  party  and  the  Government  Pleader)  for  receiving 
such  evidence  as  the  applicant  may  adduce  in  proof  of  his 
pauperism,  and  for  hearing  any  evidence  which  may  be  ad- 
duced in  disproof  thereof. 

Frooedoro       409.  On  the  day  so  fixed,  or  as  soon  thereafter  as  may  be 

^^^'  convenient,  the  Court }  shall  examine'  the  witnesses  (if  any) 

produced  by  either  party,  and  may  cross-examine  the  applicant 

or  his  agent,  and  shall  make  a  memorandxmi  of  the  substance 

of  their  evidence  '. 

The  Court  shall  also  hear  any  argument  which  the  parties 
may  desire  to  offer  on  the  question  whether,  on  the  face  of  the 
application  and  of  the  evidence  (if  any)  taken  by  the  Court  as 
herein  provided,  the  applicant  is  or  is  not  subject  to  any  of 
the  prohibitions  specified  in  section  407. 

The  Court  shall  then  either  allow  or  refuse  to  allow  the 
applicant  to  sue  as  a  pauper  ^. 

IVooedure  410.  If  the  application  be  granted,  it  shall  be  numbered 
if  appUoa-  ^j^^  registered,  and  shall  be  deemed  the  plaint  in  the  suit,  and 
mitted.  the  suit  shall  proceed  in  all  other  respects  as  a  suit  instituted 
under  Chapter  V,  except  that  the  plaintiff  shall  not  be  liable 
to  any  court-fee  (other  than  fees  payable  for  service  of  process) 
in  respect  of  any  petition,  appointment  of  a  pleader,  or  other 
proceeding  connected  with  the  suit  *. 


is  not  laiiified  of  the  exigtence  of 
merits,  4  Mad.  333.  The  order  re- 
jecting the  application  is  not  appeal- 
able, I  All.  745,  and  see  7  Snth.  Civ. 
B.  416,  col.  2  :  24  ibid.  62,  But  it 
may  in  proper  cases  be  revised  by  the 
High  Court  under  sec  622,  7  All.  661, 
or  reviewed  under  sec.  623,  4  Bom. 
414. 

^  i.e.  the  Judge  himself,  i  Bom. 
H.  C.  102. 

-^  On  any  grounds  mentioned  in 
sec.  407,  not  merely  as  to  the  ques- 
tion of  pauperism,  14  Suth.  Civ.  R. 
281 :  II  Ben.  Appx.  3. 


'N 


'  So  much  of  this  section  as  relates 
to  the  making  of  a  memorandum  does 
not  apply  to  the  High  Courts  or  the 
Chief  Court  of  the  Panj^b  in  the  ex- 
ercise of  original  civil  jurisdiction,  sec. 
638  infra,  and  Act  XVIII  of  1884, 
sec.  66. 

*  An  order  made  under  this  section  1 
refusing  leave  to  sue  as  a  paupcqci  is 
reviewable   under  sec.  623,  4  Bom. 

414-  ''"    ^^^^--^ 

*  But  he  must  pay  the  stamptWty 

and  penalty  (if  any)  due  in  respect  of    ^ 
a  document  on  which  he  relies,  10 
Suth.  Civ.  B.  357.  / 


•v^ 
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411.  If  the  plaintiff  succeed  in  the  suit,  the  Court  shall  Costo  when 
calculate  the  amount  of  court-fees  which  would  have  been  succeeds. 
paid  by  the  plaintiff  if  he  had  not  been  permitted  to  sue  as 
a  pauper;   and  such  amount  shall  be  a  first  charge  on  the 
subject-matter  of  the  suit  ^,  and  shall  also  be  recoverable  by  Recovery 
the  Government  2  from  any  party  ordered  by  the  decree  to  fees. 
pay  the  same,  in  the  same  manner  as  costs  of  suit  are  re- 
coverable under  this  Code  ^. 

412*  If  the  plaintiff  fails  in   the  suit,  or  if  he  is  dis-  Procedure 
paupered,  or  if  the  suit  is  dismissed  under  section  97  or  98,  ^^fi^ns^" 
the  Court  *  shall  order  the  plaintiff,  or  any  person  made,  under 
section  32,  co-plaintiff  to  the  suit,  to  pay  the  court-fees  which 
would  have  been  paid  by  the  plaintiff  if  he  had  not  been 
permitted  to  sue  as  a  pauper  * ; 

and  if  it  find  that  the  suit  was  frivolous  or  vexatious,  it 
may  also  punish  the  plaintiff  with  fine  not  exceeding  one 
hundred  rupees,  or  with  imprisonment  for  a  term  which  may 
extend  to  a  month,  or  with  both  •. 

413*  An  order  of  refusal  made  imder  section  409  to  allow  Refusal 
the  applicaiit  to  sue  a«  a  pauper  shaU  be  a  bar  to  any  sub-  %^, 
sequent  application  of  the  like  nature  by  him  in  respect  of  to  sue  as 
the  same  right  to  sue  "^ ;  but  the  applicant  shall  be  at  liberty  ^^S)se- 
to  institute  a  suit  in  the  ordinary  manner  in  respect  of  such  quent  ap- 
right,  provided  that  he  first  pays  the  costs  (if  any)  incurred  like  na- 
by  Government  in  opposing  his  application  for  leave  to  sue  as  *°"' 
a  pauper. 

414.  The  Court  may,  on  motion  by  the  defendant,  or  by  Dispau- 
the   Government  Pleader,   of  which   one  week's   notice   in  P^™** 


*  I  Bom.  7 :  a  AU.  196. 

^  but  subject  to  the  limitation-law 
as  to  applications,  4  Mad.  155 :  7  Bom. 
552  :  22  Suth.  Civ.  R.  512. 

^  An  appeal  lies  firom  an  order 
given  by  an  application  on  behalf  of 
tl^e  Government  under  this  section, 

9  AJTrtT4.: 

*  having,  jurisdiction  to  try  the 
suit,  6  Bom.  590. 

•  But  see  6  Bom.  590. 

•  The    plaintiff,   moreover,     may, 


under  sec.  220^  be  ordered  to  pay  the 
costs  of  a  successfdl  defendant,  8  Bom. 

577. 
^  This  does  not  bar  a  subsequent 

application  where  the  former  one  is 
dismissed  in  default  of  prosecution, 
5  Ben.  Appx.  29 ;  or  is  struck  off '  for 
the  present  *  for  default  by  n<m-appear- 
ance,  4  Agra  Misc.  App.  i ;  or  is 
returned  to  have  the  question  of  pau- 
perism tried  by  a  court  of  concurrent 
jurisdiction,  6  N.  W.  P.  225. 
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writing  has  been  given  to  the  plaintiff^  order  the  plaintiff  to 
be  dispaupered — 

(a)  if  he  is  guilty  of  vexatious  or  improper  conduct  in  the 
course  of  the  suit ; 

(£)  if  it  appears  that  his  means  are  such  that  he  ought  not 
to  continue  to  sue  as  a  pauper;  or 

(c)  if  he  has  entered  into  any  agreement  with  reference  to 
the  subject-matter  of  the  suit^  under  which  any  other  person 
has  obtained  an  interest  in  such  subject-matter. 

Cottt.  415.  The  costs  of  an  application  for  permission  to  sue  as  a 

pauper  and  of  an  inquiry  into  pauperism  are  costs  in  the  suit  ^. 


CHAPTER  XXVII. 

SUITS   BY   OR  AGAINST   OOVEENMENT  OB  PUBLIC   OFFICERS. 

Suits  by  or  416.  Suits  by  or  against  the  Government  shall  be  instituted 
S^tarr  ^^  ^^  against  (as  the  case  may  be)  the  Secretary  of  State  for 
of  State  in  India  in  Council  2. 

Gotmcil. 

Persoiui  417.  Persons  being  ex  officio  or  otherwise  authorised  to  act 

to  ^"or^  for  Government  in  respect  of  any  judicial  proceeding  shall  be 
GoYem-      deemed  to  be  the  recognised  agents  by  whom  appearances, 
""«"*•        acts  and  applications  under  this  Code  may  be  made  or  done 
on  behalf  of  Government. 

PlaintBin  418.  In  suits  by  the  Secretary  of  State  for  India  in 
ScretMy  Council,  instead  of  inserting  in  the  plaint  the  name  and 
of  State  in  description  and  place  of  abode  of  the  plaintiff,  it  shall   be 

sufficient  to  insert  the  words  'The  Secretary  of  State  for 

India  in  Council/ 

Agent  for       419.  The  Government  Pleader  in  any  court  shall  be  the 

Govem- 

^  Though  this  chapter  provides  only  the  Grovemment,  see  infra,  Act  XV 
for  suits  to  be  brought  by  a  pauper,  of  1877,  sched.  II,  no.  149.  That  a 
the  Courts  had  adways  as  Courts  of  judgment  debt  due  to  the  Crown  or  the 
Equity  power  to  allow  a  defendant  to  Secretary  of  State  in  Council  is  en- 
defend  in  formd  pauperis ;  and  this  titled  to  precedence  in  execution,  see 
power  is  not  taken  away  by  the  Code,  5  Bom.  H.  C,  O.  C.  J.  23.  ._ 
5  Cal.  819.  The   Government   must   be   euejl 

*  4  Mad.  344 :   6  Bom.  670,  673  where  the  cause  of  action  has  arisenT/ 

(amendment).    As  to  the  period  of  i  Mad.  H.  C.  286  :  i  Hyde  37,  41 
limitation  for  suits  by  or  on  behalf  of 
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agent  of  the  Government  for  the  purpose  of  receiving  pro-  ment  to 
cesses  against  the  said  Secretary  of  State  in  Conncil  issuing  process, 
out  of  such  court. 

420.  The  Court,  in  fixing  the  day  for  the  said  Secretary  Appear- 
of  State  in  Council  to  answer  to  the  plaint,  shall  allow  a  answer  by 
reasonable  time  for  the  necessary  commimication  with  the  ^J^®**^ 

•^  '  .of  State  in 

Government  through  the  proper  channels,  and  for  the  issue  ConncU. 
of  instructions  to  the   Government  Pleader  to   appear  and 
answer  on  behalf  of  the  said  Secretary  of  State  in  Council  or 
the  Government,  and  may  extend  the  time  at  its  discretion. 

421.  The   Court  may  also,   in  any  case  in  which  the  Attend- 
Government  Pleader  is  not  accompanied  by  any  person  on  personable 
the  part  of  the  said  Secretary  of  State  in  Council  who  may  ^  answer 

*  ...  .     questions 

be  able  to  answer  any  material  questions  relating  to  the  suit,  relating  to 
direct  the  attendance  of  such  a  person.  ^^"^ 

422.  Where  the  defendant  is  a  public  oflGicer,  the  Court  °^®'^; 
may  send  a  copy  of  the  simmions  to  the  head  of  the  office  in  public 
which  the  defendant  is  employed,  for  the  purpose  of  being  officers, 
served  on  him,  if  it  appear  to  the  Court  that  the  sunmions 

may  be  most  conveniently  so  served. 

423.  If  the  public  officer  on  receiving  the  summons  con-  Extension 
siders  it  proper  to  make  a  reference  to  the  Government  before  ©nable^of- 
answering  to  the  plaint,  he  may  apply  to  the  Court  to  grant  ^^^  ^ 
such  extension  of  the  time  fixed  in  the  summons  as  may  be  Govem- 
necessary  to  enable  him  to  make  such  reference  and  to  receive  ^^^^ 
orders  thereon  through  the  proper  channel; 

and  the  Court  upon  such  application  may  extend  the  time 
for  so  long  as  appears  to  be  requisite. 

424*  No  suit  shall  be  instituted^  against  the  said  Secretary  Notice 
of  State  in  Council,  or  against  a  public  officer  ^  in  respect  of  to  suing 
an  act  purporting  to  be  done  by  him  in  his  official  capacity  ^  Secretary 

^  This  does  not  {oaTent  the  Court  '  public  officer/  4  Bom.  638. 

from  adding  (under  sec.  33)  the  Secre-  ^  The  cases  in  which  notice  to  a 

tary  of  State  in  Council  as  a  party,  public    officer    is    required    by  this 

9  Cal.  277;  section  are  only  those  in  which  he  is 

^^  ^'  3   All.   30   (CoUector  acting  as  sued  for  damages  for  some  wrong  in- 

agent  of  Court  of  Wards),  and  see  advertently  or  ignorantly  committed 

I  Bom.  218.    ^ut  a  Jiizix  appointed  by  him  in  the  discharge  of  his  official 

guardian  ad  litem  of  a  minor  is  not  a  duties,  7  ^^^*  499«  <^^^^^S  ^^^orney 
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of  State  in  until  the  expiration  of  two  months  ^  next  after  notice  in  writ- 
poblio  ^S  ^  ^  been^  in  the  caseof  the  Secretary  of  State  in  Cotincil, 
officer.  delivered  to,  or  left  at  the  oflGice  of,  a  Secretary  to  the  Local 
Government  or  the  Collector  of  the  District,  and,  in  the  case 
of  a  public  officer,  delivered  to  him  or  left  at  his  office,  stating 
the  cause  of  action  and  the  name  and  place  of  abode  of  the 
intending  plaintiff ;  and  the  plaint  must  contain  a  statement 
that  such  notice  has  been  so  delivered  or  left  \ 

Arrests  in       425.  No  warrant  of  arrest  shall  be  issued  in  such  suit 
"  *  without  the  consent  in  writing  of  the  District  Judge. 

Applioa-  426*  If  the  Government  undertakes  the  defence  of  a  suit 
Govern-*'*  *^u^t  a  public  officer,  the  Government  Pleader,  upon  being 
ment  un-  furnished  with  authority  to  appear  and  answer  to  the  plaint, 
defence,  ^ball  apply  to  the  Court,  and  upon  such  application  the  Court 
shall  cause  a  note  of  his  authority  to  be  entered  in  the  roister. 

Procedure       427.  If  such  application  is  not  made  by  the  Gt)vemment 

such  appli-  Pleader  on  or  before  the  day  fixed  in  the  notice  for  the 

oB^on        defendant  to  appear  and  answer  to  the  plaint,  the  case  shall 

proceed  as  in  a  suit  between  private  parties,  except  that  the 

defendant  shall  not  be  liable  to  arrest,  nor  his  property  to 

attachment,  otherwise  than  in  execution  of  a  decree. 

Exemption  428.  In  a  suit  against  a  public  officer  in  respect  of  such 
officers^*  act  as  aforesaid,  the  Court  shall  exempt  the  defendant  from 
from  per-  appearing  in  person  when  he  satisfies  the  Court  that  he  cannot 
pearance.  absent  himself  from  his  duty  without  detriment  to  the  public 
service. 

Procedure  429.  When  the  decree  is  against  the  said  Secretary  of  State 
decree  ^^  Council  or  against  a  public  officer  in  respect  of  such  act  as 
against  aforesaid,  a  time  shall  be  specified  in  the  decree  within  which 
ment  or  it  shall  be  satisfied ;  and,  if  the  decree  is  not  satisfied  within 
f^}!^  the  time  so  specified,  the  Court  shall  report  the  case  for  the 
orders  of  the  Local  Government. 

Execution  shall  not  issue   on  any  such  decree  unless  it 

General  v.  Hackney  Local  Board,  vid.  supra,  vol.  I,  pp.  487,  489,  and 

L.  R.,  20  Eq.  626,  and  Theobald  y,  Yotmff  ^,Si^j^^ni'^'^.  ft  WT^p. 

Crichmore,   i   B.  &  Aid.   227.     No  '  See  7  Suth.  Civ.  R.  92,  a  case 

such  notice  need  be  given  in  a  suit  under  Ben.  Act  III  of  1864,  sec.  77. 

for  breach  of  a  specific  contract.  '  As  to  the  object  of  such  provisions, 

^  Exclusive  of  the  days  of  serving  see  8  Bom.  421. 
the  notice  and  of  instituting  the  suit, 


officer. 
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remains  xmsatisfied  for  the  period  of  three  months  computed 
from  the  date  of  the  report. 


CHAPTER  XXVIII. 

SUITS    BY   ALIENS   AND   BY   OR   AGAINST    FOEEIGN   AND 

NATIVE   EULEES. 

430.  Alien  enemies  residing  in  British  India  with  the  per-  When 
mission  of  the  Governor  General  in  Council,  and  alien  friends,  ^^^^  ™*^ 
may  sue  in  the  Courts  of  British  India  as  if  they  were  subjects 

of  Her  Majesty  ^. 

No  alien  enemy  residing  in  British  India  without  such  per- 
mission, or  residing  in  a  foreign  country,  shall  sue  in  any  of 
such  Courts. 

Explanation. — Every  person  residing  in  a  foreign  country, 
the  Government  of  which  is  at  war  with  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  carrying  on  business  in 
that  country  without  a  license  in  that  behalf  under  the  hand 
of  one  of  Her  Majesty's  Secretaries  of  State  or  of  a  Secretary 
to  the  Government  of  India,  shall,  for  the  purpose  of  the  second 
paragraph  of  this  section,  be  deemed  to  be  an  alien  enemy 
residing  in  a  foreign  country. 

431.  A  foreign  State  may  sue  in  the  Courts  of  British  When 
India,  provided  that—  Stetf  Ly 

{a)  it  has  been  recognised  by  Her  Majesty  or  the  Grovemor  sue. 
General  in  Council,  and 

{h)  the  object  of  the  suit  is  to  enforce  the  private  rights  ^ 
of  the  head  or  of  the  subjects  of  the  foreigji  State  ^. 


^  As  to  prisoners  of  war  see  Sparei^ 
hurgh  v.  Baimatyne,  1  Bob.  &  P.  163  : 
Maria  v.  HaUj  2  ibid.  236. 

^  These  rights  '  do  not  mean  indi- 
vidual rights  as  opposed  to  those  of 
the  body  politic  or  State,  but  those 
private  rights  of  the  State  which 
must  be  enforced  in  a  Oom*t  of  justice, 
as  distinguished  from  its  political  or 
territorial  rights  which  must,  from 
their  very  nature,  be  made  the  subject 
of  arrangement  between  one  State 
and  another.  They  are  rights  which 
may  be  enforced  by  a  foreign  State 


against  private  individuals,  as  dis- 
tinguished from  rights  which  one 
State  in  its  political  capacity  may 
have  as  against  another  State  in  its 
political  capacity,*  11  Calc.  24,  per 
Garth  0.  J.,  who  adds  that  the  rule 
laid  down  in  section  431  is  only  an 
enactment  of  that  which  prevails  in 
England.  See  Emperor  of  Austria  v. 
Day,  30  L.  J.,  Ch.  690,  2  Giff.  628 : 
United  States  y.Wdffner,  L.  R.,  2  Ch. 
App,  582. 

'  In    England,    where    a    foreign 
Grovemment  is   plaintiff,  the  Court 
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The  Court  sball  take  judicial  notice  of  the  fact  that  a 
foreign  State  has  not  been  recognised  by  Her  Majesty  or  by 
the  Governor  General  in  Council. 

Persons  482.  Persons  specially  appointed  by  order  of  Government 

JJJ^^JJ^  at  the  request  of  any  Sovereign  Prince  or  ruling  Chief*, 
by  Govern-  whether  in  subordinate  alliance  with  the  British  Govcmment 
proseeate  ^^  otherwise^  and  whether  residing  within  or  without  British 
f'  ^p!!?""*  India,  to  prosecute  or  defend  any  suit  on  his  behalf,  shall  be 
orChiefc.    deemed  to  be  the  recognised  agents  by  whom  appearances, 

acts  and  applications  under  this  Code  may  be  made  or  done 

on  behalf  of  such  Prince  or  Chief*. 

Suits  483.  Any  such  Prince  or  Chief,  and  any  ambassador  or 

SovmUm  ^^^^7  ^^  *  foreign  State,  may,  with  the  consent  of  Govem- 
Prinoes,      ment  certified  by  the  signature  of  one  of  its  Secretaries  (but 

not  without  such  consent),  be  sued  in  any  competent  Court 

not  subordinate  to  a  District  Court  ^. 
Such  consent  shall  not  be  given  unless — 

(a)  the  Prince,  Chief,  ambassador  or  envoy  has  instituted  a 
suit  in  such  Court  against  the  person  desiring  to  sue  him ;  or 

(b)  the  Prince,  Chief,  ambassador  or  envoy,  by  himself  or 
another,  trades  within  the  local  limits  of  the  jurisdiction  of 
such  Court;  or 

{c)  the  subject-matter  of  the  suit  is  immoveable  property 

situate  within  the  said  local  limits  and  in  the  possession  of  the 

Prince,  Chief,  ambassador  or  envoy*. 

Sovereign        No  such  Prince,  Chief,  ambassador  or  envoy  shall  be  arrested 

etc. exempt  under  this  Code;  and  no  decree  shall  be  executed  against  the 

from  ar-     property  of  any  such  Prince,  Chief,  ambassador  or  envoy  unless 

with  consent  of  Government  certified  as  aforesaid^. 


wiU  stay  proceedings  in  the  action 
until  BuchGoyemment  names  a  proper 
person  to  make  discovery,  Republic 
of  Casta  Sica  v.  Erlanger^  I  Ch.  B. 
171 :  Republic  of  Peru  v.  Weguelin^ 
L.  E.,  20  Eq.  140. 

^  As  to  the  meaning  of  'ruling 
chief/  see  i  Bom.  418. 

'  This  section  does  not,  of  course, 
prevent  a  prince  or  chief  from  suing 
in  his  own  name,  or  through  a  recog- 
nised agent  other  than  one  appointed 


hereunder,  10  Gal.  136. 

»  9Cal.  535  (IWji  of  HillTipperah). 

*  A  suit  for  maintenance,  which 
seeks  to  have  the  maintenance  made 
a  charge  on  immoveable  propertjiCy 
does  not  fall  within  this  clause,  9 
Cal.  535. 

'  As  to  the  privilege  of  an  indepen* 
dent  sovereign  prince  firom  suit  in 
the  courts  of  British  India,  see  7  Bom. 
H.  C,  O.  C.  J.  150. 
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434.  The  Governor  General  in  Council  may  from  time  to  Execution 
time^  by  notification  in  the  Gazette  of  India,  jn^,^  Jf 

(a)  declare  that  the  decrees  of  any  Civil  or  Revenue  Courts  decrees  of 
situate  in  the  territories  of  any  Native  Prince  or  State  in  Native 
alliance  with  Her  Majesty,  and  not  established  by  the  au-  States. 
thority  of  the  Governor  General  in  Council,  may  be  executed 
in  British  India  as  if  they  had  been  made  by  the  Courts  of 
British  India  ^,  and 

{b)  cancel  any  such  declaration. 

So  long  as  such  declaration  remains  in  force,  the  said  decrees 
may  be  executed  accordingly  2. 


CHAPTEK  XXIX. 

SUITS   BY   AND  AGAINST  CORPOEATIONS   AND   COMPANIES. 

435.  In  suits  by  a  Corporation,  or  by  a  Company  authorised  Sabsorip- 
to  sue  and  be  sued  in  the  name  of  an  officer  or  of  a  trustee,  ^^^^^0^ 
the  plaint  may  be  subscribed  and  verified  on  behalf  of  the  of  plaint. 
Corporation  or  Company  by  any  director,  secretary  or  other 
principal  officer  of  the  Corporation  or  Company,  who  is  able 
to  depose  to  the  facts  of  the  case. 

436*  When  the  suit  is  against  a  Corporation,  or  against  a  Service  on 
Company  authorised  to  sue  and  be  sued  in  the  name  of  an  ti^^^r*" 
officer  or  of  a  trustee,  the  summons  may  be  served —  Company. 

(a)  by  leaving  it  at  the  registered  office  (if  any)  of  the  Cor- 
poration or  Company,  or 

(fi)  by  sending  it  by  post  in  a  letter  addressed  to  such  officer 
or  trustee  at  the  office  (or  if  there  be  more  offices  than  one,  at 
the  principal  office  in  British  India)  of  the  Corporation  or 
Company,  or 

(c)  by  giving  it  to  any  director,  secretary  or  other  principal 
officer  of  the  Corporation  or  Company; 


*  Notifications  under  the  corre- 
sponding section  of  Act  X  of  1877 
haye  been  issued  as  to  the  decrees  of 
the  Courts  of  Knch  Bih^  and  Mysore, 
Maepherson,  Lists,  1884,  p.  57. 

*  The  limitation-hiw  applicable  to 
execntion-proceedings  under  this  sec- 


tion (which  should  be  transferred  to 
chap,  zliz)  is  the  law  which  would  be 
applicable  thereto  if  the  decree  had 
been  made  by  a  Court  in  British  India, 
14  Cal.  570.  As  to  suits  on  foreign 
judgments  in  Indian  Courts,  see  6  Mad. 
191,  supra  p.  393. 
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and  the  Court  may  require  the  personal  appearance  ^  of  any 
director,  secretary  or  other  principal  officer  ^6^  the  Corporation 
or  Company  who  may  be  able  to  answer  material  questions 
relating  to  the  snit^. 


CHAPTER  XXX. 

SUITS   BY   AND  AGAINST  TRUSTEES,   EXECUTORS   AND 

ADMINISTRATORS. 

Repeten-  487«  In  all  suits  concerning  property  vested  in  a  trustee, 

benefice  cxecutor  or  administrator,  when  the  contention  is  betweoi  the 

wietin  persons  beneficially  interested  in  such  property  and  a  third 

oerning  person  *,  the  trustee,  executor  or  administrator  shall  represent 

P™^*y  ^^^  persons  so  interested,  and  it  shall  not  ordinarily  be  necessary 

trnsteet,  to  make  them  parties  to  the  suit^.     But  the  Court  may,  if  it 
thinks  fit,  order  them  or  any  of  them  to  be  made  such  parties*. 


etc. 


Joinder  of 
ezecaton 
and  ad- 
miniBtra- 
tort. 


438.  When  there areseveral  executors  or  administrators,  they 
shall  all  be  made  parties  to  a  suit  against  one  or  more  of  them : 

Provided  that  executors  who  have  not  proved  their  testator's 
will,  and  executors  and  administrators  beyond  the  local  limits 
of  the  jurisdiction  of  the  Court,  need  not  be  made  parties. 

flniband        438.  Unless  the  Court  directs  otherwise,  the  husband  of  a 
of  married  maj-rig^  administratrix  or  executrix  shall  not  be  a  party  to  a 

executrix.         ^  ^  r       j 

suit  by  or  against  her. 


^  See  sec.  X07  supra. 

*  An  executive  engineer  of  a  rail- 
way comxMmj  is  not  a  'principal 
oflBcer,*  i  Hyde,  197. 

'  This  would  apply  to  a  foreign  cor- 
poration haying  a  place  of  business 
and  trading  in  British  India,  its 
chief  officer  in  British  India  being 
for  the  purpose  of  this  section  a  '  prin- 
cipal officer.'  See  Newhy  v.  Von 
Oppen,  L.  B.,  7  Q.  B.  293.  As  to  ser- 
vice on  other  foreign  corporations,  see 
above,  sec.  89,  note.  As  to  the  delivery 
of  interrogatories  to  members  and 
officers  of  litigant  corporations  and 
companies,  see  sec.  124,  supra.  As  to 
the  remedies  against  a  corporation,  see 
supra,  p.  435. 

*  i.e.  between  the  beneficiaries  on 
the  one  hand  and  a  stranger  on  the 


other,  Mamond  v.  Walker,  5  Jur.  N. 
S.  686. 

'  In  England,  where  beneficiaries 
are  made  parties  unnecessarily,  their 
costs  are  disallowed,  £e  Cooper,  ao 
Ch.  D.  611. 

*  Taken  from  15  and  16  Yio.  c.  86, 
42,  r.  9.  Compare  the  English  Order 
xvi.  r.  8.  The  beneficiaries  should  be 
made  parties  when  the  trustees  are 
wholly  uninterested- ur  liavvany  in- 
terest adverse  to  that  'Of  the  benefi- 
ciaries. See  L.  K.,  3  £q.  373 :  L.  B.,  i 
Gh.  App.  327.  In  suits  against  the 
legal  representative  of  a  deceased 
debtor  it  is  unnecessary  to  prove  that 
assets  have  come  to  his  hands.  It  is 
sufficient  if  there  are  assets  of  wiiich 
he  may  become  possessed,  8  Bom.  309. 
As  to  execution,  see  sec.  252  supra. 
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CHAPTEE  XXXL 


SUITS  BY  AND  AGAINST  MINOB6  AND  PEESONS   OP  UNSOUND 

MIND^. 

440.  Every  stiit  by  a  minor ^  shall  be  instituted^  in  bis 
name  by  an  adult  person  ^^  wbo  in  such  suit  shall  be  called  the 
next  friend  of  fhe  "minor*,  and  may  be  ordered  to  pay  any 
costs  inj:he  suit*  as  if  he  were  the  plaintiff''. 

441.  Every  application  to  the  Court  on  behalf  of  a  minor 
(other  than  an  application  under  section  449)  shall  be  made 
by  his  next  friend,  or  his  guardian  for  the  suit. 

442.  If  a  plaint  be  filed  by  or  on  behalf  of  a  minor  without 
a  next  friend,  the  defendant  may  apply  to  have  the  plaint 
taken  off  the  file,  with  costs  to  be  paid  by  the  pleader  or  other 
person  by  whom  it  vras  presented.  Notice  of  such  application 
shall  be  given  to  such  person  by  the  defendant;  and  the 
Court,  after  hearing  his  objections,  if  any,  may  make  such 
order  in  the  matter  as  it  thinks  fit^. 

443.  Where  theHefendant  to  a  suit  is  a  minor*,  the  Court ^®, 


Minor 
to  sue 
by  next 
mend« 

Coatfl. 

Applica- 
tions on 
minor*8 
behalf. 

Plaint  filed 
withont 
next  friend. 


Costs. 


^  14  Gal.  209,  210. 

>  See  the  Majority  Act,  IX  of  1875. 
That  the  rules  in  CSiap.  zzxi  must  be 
strictly  followed,  see  5  Gal.  453. 

'  Subject  to  the  law  of  limitation 
applicable  to  the  minor,  7  Cal.  137 : 
4  Mad.  119. 

*  He  should  not  be  an  officer  of  the 
Court,'fft')eMtif  he  may  have  a  direct 
personal  interest  either  in  the  institu- 
tion orthe  conduct  of  the  suit,  3  Moo. 
I.  A*.  Jtip,  345. 

'  No  one  can  be  made  a  next  friend 
withoutliis  uuuiuulj  suu.  5«  irapra. 
'^  TMr  Is*  the  prtacipal  reason  for 
amwiniing  a  next  friend.  The  costs 
wul  be  allowed  out  of  the  infant's 
estate,  provided  the  next  friend  has 
acted  propotly.  He  is  not  a  party,  and 
no  decree  can  be  passed  against  him 
personally,  15  Suth.  Giv.B.  192. 

^  This  section  must,  where  Act  XL 
of  1858  is  in  force,  be  read  together 
with  sec.  3  of  that  Act»  10  Cal.  102, 
134.  Where  a  suit  is  brought  in 
violation   of  the  rules  in  these  sec- 


tions, the  Court  should  return  the 
plaint  m  order  that  tlie  error  may  be 
rectifiedj  10  Gal.  102.  The  form  in 
which  the  plaintiff  should  sue  may  be, 
'  A,  the  minor  son  of  £  deceased,  by  his 
mother  and  next  friend  C,'  &c.  But 
see  14  Cal.  1 59.  In  5  Mad.  H.  G.  435, 
the  High  Court  held  that  where  an 
infant  sued  without  a  next  friend, 
advantage  of  the  point '  must  be  taken 
by  plea  or  objection.*  As  to  suite 
by  minors  in  Presidency  Small  Cause 
Courts,  see  Act  XV  of  1882,  sec.  32, 
and  as  to  suits  on  behalf  of  Grovem- 
ment  warda  in  the  Central  F^vinces, 
Act  XYII  of  1885,  sec.  22. 

'  This  section  'refers  to  a  case 
where,  on  the  fSetce  of  the  plaint,  it 
appears  that  it  was  filed  by  a  person 
who  was  a  minor.  It  does  not  con- 
template any  enquiry  into  the  question 
of  minority,'  13  Cal.  189. 

*  Where  he  it  an  European  British 
subject  not  domiciled  in  British  India, 
see  7  All.  490. 

»*  5  Mad.  H.  C.  Appx.  viii. 


Guardian 
ad  litem 
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to  be  «p-     on  being  satisfied  of  the  £act  of  his  minority^  shall  appoint  a 
^^     ^  j>roper  person  *  to  be  goardian  for  the  suit  for  such  minor^  to 
put  in  the  defence  for  such  minor,  and  generallj  to  act  on  his 
behalf  in  the  conduct  of  the  case'. 

A  guardian  for  the  suit  is  not  Vguardian  of  person  or  pro- 
perty within  the  meaning  of  the  Indian  Majority  Act,  1^75^ 
section  3. 

444.  Every  order  made  in  a  suit  or  on  any  application 
before  the  Court,  in  or  by  which  a  minor  is  in  any  way 
n«rt  fHend  concerned  or  affected,  without  such  minor  being  represented 
by  a  next  friend  or  guardian  for  the  suit,  as  the  case  may  be, 
may  be  discharged,  and,  if  the  pleader  of  the  party  at  whose 
instance  such  order  was  obtained  knew,  or  might  reasonably 
have  known,  the  &ct  of  such  minority,  with  costs  to  be  paid 
by  such  pleader. 

445*  Any  person  being  of  sound  mina  and  full  age  may 
act  as  next  friend  of  a  minor,  provided  his  interest  is  not 
adverse  to  that  of  such  minor,  and  he  is  not  a  defendant  in 
the  suit. 


Order  ob- 
rithoQi 


or  goer* 
dUn. 


Coete. 


Who  m*j 
be  next 
friend. 


Bemoyal 
of  next 
friend. 


Retire- 
ment of 
next 
friend. 


446.  If  the  interest  of  the  next  friend  of  a  minor  is  adverse 
to  that  of  such  minor,  or  if  he  is  so  connected  with  a  defendant 
whose  interest  is  adverse  to  that  of  the  minor,  as  to  make  it 
unlikely  that  the  minor's  interest  will  be  properly  protected 
by  him,  or  if  he  does  not  do  his  duty,  or,  pending  the  suit, 
ceases  to  reside  within  British  India,  or  for  any  other  sufficient 
cause,  application  may  be  made  on  behalf  of  the  minor  or  by 
a  defendant  for  his  removal ;  and  the  Court  (if  satisfied  of  the 
sufficiency  of  the  cause  assigned)  may  order  the  next  friend  to 
be  removed  accordingly. 

447.  Unless  otherwise  ordered  by  the  Court,  a  next  friend 
shall  not  retire  at  his  own  request  without  first  procuring  a 


*  See  BecB.  456,  457  infra. 

'  ThiB  does  not  empower  the  Court 
to  appoint  a  person  against  his  will, 
5  Bom.  306.  And  of  course  before 
the  Court  appoints  there  must  be  a 
suit  in  which  the  minor  is  a  defendant 
1 1  Cal.  405.  The  want  of  a  formal  order 
appointing  guardians  ad  litem  is  not 
necessarily  fatal  to  the  suit,  14  Cal. 


204,  214.  But  see  ibid.  754.  The 
section  only  empowers  the  guardian  to 
act  on  behalf  of  the  minor  defendant 
in  the  conduct  of  the  case.  It  should 
declare  expressly  that  SQCxI^e^  on  Jthe, 
guardian  shall  be  deemed  good  ser- 
vice on  the  minor.  See  the  English 
Order  ix.  r.  4,  and  14  Cal.  204,  215, 
per  Wilson  J. 
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fit  person  to  be  put  in  his  plaee^  and  giving  security  for  the 
costs  already  incurred. 

The  application  for  the  appointment  of  a  new  next  friend  Applica- 
shall  be  supported  by  affidavit  ^  showing  the  fitness  of  the^^^'^*^" 
person  proposed^  and  also  that  he  has  no  interest  adverse  to  o^  ^^^ 

J. -I  .  next 

the  minor.  ^ien^ 

448.  On  the  death  or  removal  of  the  next  friend  of  a  minor,  stay  of 
further  proceedings  shall  be  stayed  until  the  appointment  of  a  P'*'^^*^" 
next  friend  in  his  place.  death  etcof 

next  friend. 

449.  If  the  pleader  of  such  minor  omits,  within  reasonable  Appllca- 
time,  to  take  steps  to  get  a  new  next  friend  appointed,  any  *^*?^^*?' 
person  interested  in  the  minor  or  the  ma^tter  at  issue  may  of  new  next 
apply  to  the  Court  for  the  appointment  of  one,  and  the  Court    *®^  * 
may  appoint  such  person  as  it  thinks  fit. 

450.  A  minor  plaintiff,  or  a  minor  not  a  party  to  a  suit  on  Election 
whose  behalf  an  application  is  pending,  on  coming  of  age  must  ^^J^' 
elect  whether  he  will  proceed  with  the  suit  or  application.         on  coming 

of  age. 

451.  If  he  elects  to  proceed  with  it,  he  shall  apply  for  an  where  he 
order  discharffine:  the  next  friend,  and  for  leave  to  proceed  in  ®^®^**  *? 

00  '  A  proceed. 

his  own  name. 

The  title, of  the  suit  or  application  shall  in  such  case  be 
corrected  so  as  to  read  thenceforth  thus : 

^  A.  B.y  late  a  minor,  by  C.  2>.,  his  next  friend,  but  now  of 
full  age.^ 

452.  If  he  elects  to  abandon  the  suit  or  application*^  he  where  he 
shall,  if  a  sole  plaintiff,  or  sole  applicant,  apply  Jor  an  order  elects  to 
to  dismiss  the  suit  or  application  on  repayment  of  the  costs  c^g^, 
incurred  by  the  defendant  or  respondent,  or  which  may  have 

been  paid  by  his  next  friend. 

453.  Any  application  under  section  451   or  section  452  Appli- 
may  be  made  ex  parte ;   and  it  must  be  proved  by  affidavit  ^*^g^g 
that  the  late  minor  has  attained  his  full  age.  45  <>  45 2- 

454.  A  minor  co-plaintifp  on  coming  of  age  and  desiring  when 
to  repudiate  the  suit  must  apply  to  have  his  name  struck  out  "J^**x.S 

*  5  Beav.  31. 

^  .on  any  groundS;  apparently,  other  than  those  mentioned  in  sec.  455. 

VOL.  II.  T  t 


CO- 
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oomingor  M  co-plaintiff;  and  the  Court,  if  it  finds  that  he  is  not  a 
^^^"1^  necessary  party,  shall  dismiss  him  from  the  suit  on  such  terms 
ftto  miii.     as  to  costs  or  otherwise  as  it  thinks  fit. 

Notice  of  the  application  shall  be  served  on  the  next  friend, 

as  well  as  on  the  defendant ;  and  it  must  be  proved  by  affidavit 
Cosu.        that  the  late  minor  has  attained  his  full  age.     The  oosts  of 

all  parties  of  such  application,  and  of  all  or  any  proceedings 

theretofore  had  in  the  suit,  shall  be  paid  by  such  persons  as 

the  Court  directs'. 

IF  the  late  minor  be  a  necessary  party  to  the  suit  the  Court 

may  direct  him  to  be  made  a  defendant. 


When  rait      466*  If  any  minor  on  attaining  majority  can  prove  to  the 
able  or  im-  satis&ction  of  the  Court  that  a  suit  instituted  in  his  name  by 
!***•'•       a  next  friend  was  unreasonable  or  improper^,  he  may,  if  a  sole 
plaintiff,  apply  to  have  the  suit  dismissed. 

Notice  of  the  application  shall  be  served  on  all  the  parties 
concerned :  and  the  Court,  upon  being  satisfied  of  such  un- 
reasonableness or  impropriety,  may  grant  the  application,  and 
Costs.         order  the  next  friend  to  pay  the  costs  of  all  parties  in  respect 
of  the  application  and  of  anything  done  in  the  suit'. 

Petition  456.  An  order  for  the  appointment  of  a  guardian  for  the 

pointment  suit  may  be  obtained  upon  application  in  the  name  and  on 
^Fh!^^  behalf  of  the  minor  or  by  the  plaintiff.  Such  application  must 
be  supported  by  an  affidavit  verifying  the  fact  that  the  pro- 
posed guardian  has  no  interest  in  the  matters  in  question  in 
the  suit  adverse  to  that  of  the  minor,  and  that  he  is  a  fit  person 
to  be  so  appointed. 

Where  there  is  no  other  person  fit  and  willing  to  act  as 
guardian  for  the  suit,  the  Court  may  appoint  any  of  its  officers 
to  be  such  guardian :  provided  that  he  has  no  interest  adverse 
to  that  of  the  minor  ^. 

^^<*  "^y       457.  A  co-defendant  of  sound  mind  and  of  full  age  may 
ian  ad        be  appointed  guardian  for  the  suit,  if  he  has  no  interest  ad- 

litem, 

\         *  Orders  under  sec.  454,455,  or  458  ^  4  Haddock,  461. 

directing  a  nextftiend  or  guardian  ad  '14  Cal.  314, 215.  ,.yo  one  can  be 

litem  to  pay  costs  are  appealable,  sec.  appointed  guardian  ad  litem  against 

588,  el.  (2a),  infra.  bis  will,  5  Bom.  3oi5. 
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verse  to  that  of  the  minor;   but  neither  a  plaintiff,  nor  a 
married  woman  ^,  can  be  so  appointed. 

458.  If  the  guardian  for  the  suit  of  a  minor  defendant  Removal 
does  not  do  his  duty,  or  if  other  sufficient  gromid  be  made  to  ^^^ 
appear,  the  Court  may  remove  him,  and  may  order  him  to  pay 

such  costs  as  may  have  been  occasioned  to  any  party  by  his  Costa, 
breach  of  duty^. 

459.  If  the  guardian  for  the  suit  dies  pending  such  suit,  Death  of 
or  is  removed  by  the  Court,  the  Court  shall  appoint  a  new  ^^^^ 
guardian  in  his  place.  lite. 

460.  When  the  enforcement  of  a  decree  is  applied  for  Guardian 
against  the  heir  or  representative,  being  a  minor,  of  a  deceased  ^^^^^ 
party,  a  guardian  for  the  suit  of  such  minor  shall  be  appointed  presenta- 
by  the  Court,  and  the  decree-holder  shall  serve  on  such  guardian  d^aaed 
notice  of  such  application.  *  judgment- 

^^  debtor. 

461.  No  sum  of  money  or  other  thing  shall  be  received  or  Before  de- 
taken  by  a  next  friend  or  g^rdian  for  the  suit  on  behalf  of  a  ^^^i^^** 
minor,  at  any  time  before  decree  or  order,  unless  he  has  first  not  to  re- 
obtained  the  leave  of  the  Court,  and  given  security  to  its  money  etc. 
satisfaction  that  such  money  or  other  thing  shall  be  duly  ac-  without 
counted  for  to,  and  held  for  the  benefit  of,  such  minor. 

462.  No  next  friend  or  guardian  for  the  suit  shall,  without  Next 
the  leave  of  the  Court  ^.  enter  into  any  agreement  or  compromise  ^f^^ 

.      iir  I        -,-        '     ,  ./     o  JT  ^  nottocom- 

on  behaUTof  a  minor,  with  reference  to  the  smt  m  which  he  promise 
acte  as  next  £rie;d  or  guardian.  i^*^-* 

Any  such  agreement  or  compromise  entered  into  without  Compro- 
the  leave  of  the  Court*  shall  be  voidable  against  all  parties  ™^^®  ^*^" 
other  than  the  minor ^.  voidable. 

*  II  Cal.  733.  103:  9  Cal.  810,  not  given  under 
^  8  Bom.  391.  This  is  the  only  fraudulent  miBrepresentation  of  ma- 
case  in  'vUph^jf}^  Court  can  decree  terial  facts,  6  Cal.  687. 
costs  against  the  guardian  of  a  dc-  *  This  impliedly  requires  the  Court 
^J^i\^^*;3  "Mad.  263.  So  far  as  regards  to  consider  whether  the  proposed  corn- 
costs,  this  section  does  not  apply  to  a  promise  shall  be  sanctioned.  Passing 
persoQ.  .TPViflltPif^  li?  <^t  as  guardian  a  decree  embodying  the  alleged  com- 
ad  litem  without  .his  previous  assent,  promise  is  not  a  substantial  compliance 
5  Bom.  306.  with  section  462. 

i.e.  its  express  sanction,  3  Mad.  '  See  6  Cal.  687  :  10  Cal.  357. 

T   t    % 
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Ap|iUo»-  468.  The  provimons  contained  in  sections  440  to  46a  (both 
gg]*^  lo  inclusive)  shall,  mutatis  mutandu^  ^Pply  ^  ^^  <2s^se  of  persons 
463  to  of  unsound  mind,  adjudged  to  be  so  under  Act  No.  XXXV  of 
of  vnaoand  ^^S^t  or  under  any  other  law  for  the  time  being  in  force ^. 

Wftrdf  of       464«  Nothing  in  sections  44a  to  46a  applies  to  any  minor 
Court.        0f  person  of  unsound  mind^  for  whose  person  or  property  a 
guardian  or  manager  has  been  appointed  by  the  Court  of 
Wards  or  by  the  Civil  Court  under  any  local  law  ^. 


CHAPTER  XXXII. 

SUITS   BY   AND  AGAINST   MILITARY  MEN. 

Offioenor  465.  When  any  officer  or  soldier  actually  serving  the 
■oldien  (i  ovemment  in  a  military  capacity  *  is  a  party  to  a  suit,  and 
not  obtain  Cannot  obtain  leave  of  absence  for  the  purpose  of  prosecuting 
^  uth^  ?*^  01  defending  the  suit  in  person,  he  may  authorise  any  person 
any  person  to  sue  or  defend  in  his  stead. 

defe^l^r  ^^'^  authority  shall  be  in  writing  and  shall  be  signed  by 
them.  the  officer  or  soldier  in  the  presence  of  (a)  his  commanding 
officer,  or  the  next  subordinate  officer,  it  the  party  be  himself 
the  commanding  officer,  or  (6)  where  the  officer  or  soldier 
is  serving  in  military  staff  employment,  the  head  or  other 
superior  officer  of  the  office  in  which  he  is  employed.  Such 
commanding  or  other  officer  shall  countersign  the  authority, 
which  shall  be  filed  in  court. 

When  so  filed,  the  coimtersignatnre  shall  be  sufficient  proof 
that  the  authority  was  duly  executed,  and  that  the  officer 
or  soldier  by  whom  it  was  granted  could  not  obtain  leave 
of  absence  for  the  purpose  of  prosecuting  or  defending  the 
suit  in  person. 

Hxplanatioit. — In  this  chapter  the  expression  ^  commanding 


*  A  guardian  flM^Ztfeificftnnot  there' 
fore  be  appointed  for  a  defendant  of 
unsound  mind  to  whom  Act  XXXV  of 
185$  applies,  until  the  latter  is  ad- 
judged a  lunatic  under  that  Act,6  Mad. 
380. 

The  Code  should  expressly  provide 
that  service  on  the  committee  etc.  of 
the  lunatic,  or  the  person  with  whom 


he  resides,  or  under  whose  care  he  is, 
shall,  ualees  ih«'€wat  tlCherw!&e  car- 
ders, be  deemed  good  service  on  t^ 
lunatic  See  the  English  Order  ix.  r.  5. 

'  e.  g.  Acts  XL  of  1858  and  XX  of 
1861. 

'  As  to  non-commissioned  officers,  or 
soldiers,  in  civil  employ  and  outside 
cantonments,  see  14  Suth.  Civ.R.  231. 
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officer'  means  the  officer  in  actual  command  for  the  time 
being  of  any  regiment,  corps,  detachment  or  depot  to  which 
the  officer  or  soldier  belongs  ^. 

466.  Any  person  authorised  by  an  officer  or  a  soldier  to  Person  so 
prosecute  or  defend  a  suit  in  his  stead  may  prosecute  or  de-  ^y^* 
fend  it  in  person  in  the  same  manner  as  the  officer  or  soldier  personally 
could  do  if  present ;  or  he  may  appoint  a  pleader  to  prose-  pleader, 
cute  or  defend  the  suit  on  behalf  of  such  officer  or  soldier  ^ 

467.  Processes  served  upon  any  person  authorised  by  an  Service  on 
officer  or  a  soldier,  as  in  section  465,  or  upon  any  pleader  aShorised 
appointed  as  aforesaid  by  sucli  person  to  act  for,  or  on  behalf  or  on  his 
of,  such  officer  or  soldier,  shall  be  as  effectual  as  if  they  had 

been  served  on  the  party  in  person  or  on  his  pleader. 

468.  When  an  officer  or  a  soldier  is  a  defendant,  the  Service  on 
Court  shall  send  a  copy  of  the  summons  to  his  commanding  goldiers. 
officer  for  the  purpose  of  being  served  on  him  '. 

The  officer  to  whom  such  copy  is  sent,  after  causing  it 
to  be  served  on  the  person  to  whom  it  is  addressed,  if 
practicable,  shall  return  it  to  the  Court  with  the  written 
acknowledgment  of  such  person  endorsed  thereon. 

If  from  any  cause  the  copy  cannot  be  so  served,  it  shall 
be  returned  to  the  Court  by  which  it  was  sent,  with  informa- 
tion of  the  cause  which  has  prevented  the  service. 

469.  If,  in  the  execution  of  a  decree,  a  warrant  of  arrest  Execution 
or  other  process  is  to  be   executed  within  the  limits  of  a  ?j  ^J[^n. 
cantonment,  garrison,  military  station  or  military  bdzdr,  the  ments,  etc. 
officer  charged  with  the  execution  of  such  warrant  or  other 
process  shall  deliver  the  same  to  the  commanding  officer. 

The  commanding  officer  shall  back  the  warrant  or  other 
process  with  his  signature,  and,  in  the  case  of  a  warrant  of 
arrest,  if  the  person  named  therein  is  within  the  limits  of 
his  command,  shall  cause  him  to  be  arrested  and  delivered 
to  the  officer  so  charged, 

*  See  Act  V  of  1869.  jurisdiction  could  not  be  cured  by 

^  Where   a   widow,    without   any  producing  a  written  authority  in  the 

written  authority,  sued  on  behalf  of  Court  of  second  appeal,  6  Bom.  H.  C, 

her  son,  a  sepoy  who  was  absent  on  A.  C.  J.  20. 

military    service    beyond    the    local"  '10   Mad.   319.    As   to  proof  of 

limits,  it  was  held  that  the  defect  of  service,  9  Ben.  Appx.  43. 
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CHAPTER  XXXIIL 


INTEEPLEADER. 

Wlioiin-       470.  When  two  or  more  persons  claim  adversely  to  one 
^mj^be  *^^^^^®'  ^^^  same  payment  or  property  ^  from  another  person^ 

initituted.  whose  Only  interest  therein  is  iliat  of  a^ere  stakeholder*  and 

^     .       -  -- 

who  is  ready  to  render  it  to  the  right  owner  ^,  such  stake- 
holder may  institute  a  suit  of  interpleader  against  all  the 
claimants  for  the  purpose  of  obtaining  a  decision  as  to  whom 
the  payment  or  property  should  be  made  or  delivered^  and  of 
obtaining  indemnity  for  himself  : 

Provided  that  if  any  suit  is  pending  in  which  the  rights  of 
all  parties  can  properly  be  decided^  the  stakeholder  shall  not 
institute  a  suit  of  interpleader. 

Plaint  in        471*  In  every  suit  of  interpleader  the  plaint  must^    in 
Buoh  iuit.    3^(ji(^iQjj  ^  jj^Q  other  statements  necessary  for  plaints  *,  state — 

(a)  that  the  plaintiff  has  no  interest  In  the  thing  claimed 
otherwise  than  as  a  mere  stakeholder; 

(b)  the  claims  made  by  the  defendants  severally;  and 

(c)  that  there  is  no  collusion  between  the  plaintiff  and  any 
of  the  defendants  *. 

Payment        472.   When  the  thing  claimed  is  capable  of  being  paid 
daimef      ^^^  court  or  placed  in  the  custody  of  the  Court,  the  plaintiff 
into  Court,  must  SO  pay  or  place  it  before  he  can  be  entitled  to  any  order 
in  the  suit. 

Procedure       473.  At  the  first  hearing  the  Court  may  — 

hearing.  (^)  declare  that  the  plaintiff  is  discharged  from  all  liability 


*  This  probably  means  only  more- 
able  property. 

'  It  has  been  held  in  England  that 
a  lien  for  charges  and  costs  is  not  such 
an  interest  in  the  subject-matter  as  to 
deprive  the  stakeholder  of  his  right  to 
relief,  Best  v.  Hayes,  i  H.  &  C.  718  ; 
see,  too,  AUenborough  v.  St.  Katha- 
rines Dock  Co,,  3  C.  P.  D.  450,  where 
the  stakeholder  had  issued  dock- 
warrants  for  the  property,  and  Tanner 


▼.  European  Bank,  L.  B.,  i  Ex.  261, 
where  he  was  under  a  special  con- 
tractual obligation  to  one  of  the 
defendants. 

'  This  assumes  that  th^jl^akfiholde^ 
is  in  possession,  see  Burnett  y.  Ander- 
souy  I  Mer.  405. 

*  See  sec.  50  supra,  pp.  493-494. 

^  As  to  what  is  collusion  in  a  stake- 
holder, see  Thompson  v.  Wright,  13 
Q.B.D.  633. 
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to  the  defendants  in  respect  of  the  thing  claimed^  award  him 

his  costs  ^,  and  dismiss  him  from  the  suit ; 

or^TT  it~thinks  that  justice  or  convenience  so  require, 
(d)  retain  all  parties  until  the  final  disposal  of  the  suit  ; 
and,  if  it  finds  that  the  admissions  of  the  parties  or  other 

evidence  enable  it, 

(c)  adjudicate  the  title  to  the  thing  claimed :  or  else  it  may 

(d)  direct  the  defendants  to  interplead  one  another  by  filing 
statements  and  entering  into  evidence  for  the  purpose  of 
bringing  their  respective  claims  before  the  Court,  and  shall 
adjudicate  on  such  claims  *. 

474.  Nothing  in  this  chapter  shall  be  taken  to  enable  When 
agents  to  sue  their  principals  ^,  or  tenants  to  sue  their  landlords,  Jfnwits*'* 
for  the  purpose  of  compelling  them  to  interplead  with  asij  mhj  insii- 
persons  other  than  persons  making  claim  through  such  prin-  pleader- 

cipals  or  landlords  *.  ■°^**" 

lUuetrOftione. 

(a)  A  deposits  a  box  of  jewels  with  B  as  his  agent.  C  alleges 
that  the  jewels  were  wrongfully  obtained  from  him  by  A,  and 
claims  them  frqm  £.  B  cannot  institute  an  interpleader-suit 
against  A  and  C, 

(&)  A  deposits  a  box  of  jewels  with  B  as  his  agent.  He  then 
writes  to  C  for  the  purpose  of  making  the  jewels  a  security  for 
a  debt  due  from  himself  to  C,  A  afterwards  alleges  that  C's 
debt  is  satisfied,  and  C  alleges  the  contrary.  Both  claim  the 
jewels  from  B,  B  may  institute  an  interpleader-suit  against  A 
and  (7. 

475.  When  the  suit  is  properly  instituted,  the  Court  may  Charge  of 
provide  for  the  plaintiff's  costs  by  giving  him  a  charge  on  the  jj^*^  * 
thing  claimed  or  in  some  other  effectual  way. 

476.  If  any  of  the  defendants  in  an  interpleader-suit  is  Procedure 
actually  suing  the  stakeholder  in  respect  of  the  subject  of  J^JIwitiB 
such  suit,  the  Court  in  which  the  suit  against  the  stake-  "uing 
holder  is  pending  shall,  on  being  duly  informed  by  the  Court  holder. 


■u 


The  stakeholder  has  his  costs  out  (a),  (6)  or  ((2), are  appealable, sec.  588, 

the  fund  [see  sec.  475,  infra],  and  cl.  (23),  infra. 

the  defencLant  in  the  wrong  has  then  '  But  see  Suart  v.  Welch,  4  My.  & 

to  indemnify  the  defendant  entitled  to  Cr.  305,  320,  wh^^e  there  was  doubt 


,  Laing  v.  Zeden,  L.  B.,  9  Ch.      as  ^o  who  was  the  stakeholder's  prin- 
8,  per  James  L.J.  cipal. 

Orders  under  this  section,  clause  *  Clarke  v.  jB.ywe,  13  VeS.  383. 
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which  pMsed  the  decree  in  the  interpleader-suit  in  &voiir  of 
the  stakeholder  that  such  decree  has  been  passed,  stay  the 
Cotto.  proceeding's  as  against  him  ^ ;  and  his  costs  in  the  suit  so  stayed 
may  be  proyuleil  for  in  such  suit ;  but  if ^  and  so  far  as^  tliey 
are  not  provided  for  in  that  suit,  they  may  be  added  to  his 
costs  incurred  in  the  interpleader-suit  \ 

^  Tliat    the   ttokeholder    iii*y  in  ▼.  Tktmas,  3  Clu  App.  74. 
his  interpleader-suit  .obtain   »n   in-  '  Orders   under    this  section    are 

junction  io  kUj  proceedings  a^fainst  appealable,  sec.  588,  d.  (33),  infra^ 
bimj^^s^  Prudemiial  Asiuramea  Co, 
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PART    IV. 

PROVISIONAL  REMEDIES, 


CHAPTEE  XXXIV. 

OF   ARREST  AND   ATTACHMENT   BEFORE   JUDGMENT  *. 

A, — Arrest  before  Judgment. 

477-  If  a,t  any  stage  of  any  snit^  other  than  a  suit  for  tha  When 
possession  of  immoveable  property,  the  plaintifE  satisfies  the  may\pply 
Court  by  affidavit  or  otherwise —  ihat§ecu- 

that  the  defendant,   with  intent   to   avoid  or  delay  the  taken, 
plaintifE,  or  to  avoid  any  process  of  the  Court,  or  to  obstruct 
or  delay  the   execution  of  any  decree  that  may  be  passed 
against  him, 

(a)  has  absconded  or  left  the  jurisdiction  of  the  Court,  or 

{b)  is  about  to  abscond  or  to  leave  the  jurisdiction  of  the 
Court,  or 

(c)  has  disposed  of  or  removed  from  the  jurisdiction  of  the 
Court  his  property  or  any  part  thereof,  or 

that  the  defendant  is  about  to  leave  British  India  under 
circumstances  affording  reasonable  probability  that  the  plaintiff 
will  or  may  thereby  be  obstructed  or  delayed  in  the  execution 
of  any  decree  that  may  be  passed  against  the  defendant  in 
the  suit  2, 

the  plaintifE  may  apply  to  the  Court  that  security  be  taken 
for  the  appearance  of  the  defendant  to  answer  any  decree  that 
may  be  passed  against  him  in  the  suit. 

478.   If  the  Court,  after  examining  the  applicant,  and  Order  to 
making  such  further  investigation  as  it  thinks  fit,  is  satisfied —  defen<]Uint 
that  the  defendant,  with  any  such  intent  as  aforesaid,  ^  ^^^^, 

eft  use  whv 

(a)  has  absconded  or  left  the  jurisdiction  of  the  Court,  or     he  should 

not  give 
*  See  infra,  sec.  648,  ^  2  N.W.P.  358  :  i4Cal.  605,  700.  ■ecurity. 
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(b)  is  about  to  abscond  or  to  leave  the  jurisdiction  of  the 
Court,  or 

(r)  has  disposed  of  or  removed  from  the  jurisdiction  of  the 
Court  his  property  or  any  part  thereof^  or 

that  the  dtf  endant  is  abont  to  leave  British  India  under  the 
circumstances  last  aforesaid, 

the  Court  may  issue  a  warrant  ^  to  arrest  the  defendant  and 
bring  him  before  the  Court  to  show  cause  ^  why  he  should  not 
give  security  for  his  appearance  ^. 

If  de-  479.  If  the  defendant  fail  to  show  such  cause,  the  Court 

faUto  ^^^  order  ^  him  either  to  deposit  in  court  money  or  other 
•howoAQte,  property  sufficient  to  answer  the  claim  against  him,  or  to 
order  him  give  security  for  his  appearance  at  any  time  when  called 
V*  "*^*  upon  while  the  suit  is  pending,  and  until  execution  or  satis- 
gtve  M-  faction  of  any  decree  that  may  be  passed  against  him  in  the 
"""^'^^       suit. 

The  surety  shall  bind  himself,  in  default  of  such  appearance, 

to  pay  any  sum  of  money  which  the  defendant  may  be  ordered 

to  pay  in  the  suit. 

Procedure       480«  The  surety  for  the  appearance  of  the  defendant  may 

appUoluon  *^  "^J"  *™^  ^PP^J  ^  ^®  Court  in  which  he  became  such 

by  gurety   surety  to  be  discharged  from  his  obligation. 

chftrged.  On  such  application  being  made,  the  Court  shall  summon 
the  defendant  to  appear,  or,  if  it  thinks  fit,  may  issue  a 
warrant  for  his  arrest  in  the  first  instance. 

On  the  appearance  of  the  defendant,  pursuant  to  the 
summons  or  warrant,  or  on  his  voluntary  surrender,  the  Court 
shall  direct  the  surety  to  be  discharged  from  his  obligation, 
and  shall  call  upon  the  defendant  to  find  fresh  security  *. 

Procedure  481.  If  the  defendant  fail  to  comply  with  any  order  under 
r^d»  t*"  ^^tio^  479  ^^  section  480,  the  Court  may  commit  him  to  jail 
fails  to       until  the  decision  of  the  suit,  or,  if  judgment  be  given  against       ij 

^  See  form,  ached.  IV,  no.  1 58.  an  injury  for  which  he  must  make          | 

'  See  I  Ind.  Jur.  N.  S.  294.  compensation,  i  W.WTPrpi. 

'  If  a  creditor,  without  reasonable  *  Such  orders  are  appealable,  sec. 

or  probable  cause,  procures  his  debtor  588,  d.  (24),  infra, 

to  be  arrested,  or  his  property  to  be  '  Orders  under    this    section  are 

attached,  on  mesne  process,  he  inflicts  appealable,  sec.  588,  cl.  (24). 


CHAPTER  XXXIV.     ARREST,  ETC.  BEFORE  JUDGMENT.      65  I 

the  defendant^  until  the  execution  of  the  decree  ^  :  provided  give  se- 
that  no  person  shall  be  imprisoned  under  this  section  in  any  gj^^  ^^sh 
case  for  a  longer  period  than  six  months^  nor  for  a  longer  •ecurity. 
period  than  six  weeks  when   the  amount  or  value  of  the 
subject-matter  of  the  suit  does  not  exceed  fifty  rupees : 

Provided  that  no  person  shall  be  detained  in  prison  under 
this  section  after  he  has  complied  with  such  order. 

482.  The  provisions  of  section  339  as  to  allowances  payable  Subsist- 
for  the  subsistence  of  judgment-debtors  shall  apply  to  all  JefendLnts 
defendants  arrested  under  this  chapter,  arrested. 

B. — Attachment  before  Judgment. 

483.  If  at  any  stage  of  any  suit  the  plaintiff  satisfies  Applica- 
the  Court  by  affidavit  or  otherwise  that  the  defendant^  with  jJiXnwnr 
intent  to  obstruct  or  delay  the  execution  of  any  decree  that  forsecurity 

,  ,  •     A  1  •  firom  de- 

may  be  passed  agamst  nim^  fendant  to 

la)  is  about  to  dispose  of  the  whole  or  any  part  of  his  ■**i8fy 
property,  or  to  remove  the  same  from  the  jurisdiction  of  the 
Court  in  which  the  suit  is  pending,  or 

[b)  has  quitted  the  jurisdiction  of  the  Court,  leaving  therein 
property  belonging  to  him, 

the  plaintiff  may  apply  to  the  Court  to  call  upon  the  and  in 
defendant  to  furnish  security  to  satisfy  any  decree  that  may  for^tadi- 
be  passed  against  him  in  such  suit  and,  on  his  failing  to  give  "*®"^*  °^ 
such  security,  to  direct  that  any  portion  of  his  property  within 
the  jurisdiction  of  the   Court*  shall  be  attached  until  the 
further  order  of  the  Court. 

The  application  shall,  unless  the  Court  otherwise  directs.  Contents 
specify  the  property  required  to  be  attached  and  the  estimated  \^^  **^" 
value  thereof. 

484.   If  the   Court,  after  examining  the  applicant  and  Court  may 
making   any   further  investigation   which   it  thinks    fit,   is.fendantto 
satisfied  that  the  defendant  is  about  to  dispose  of  or  remove  ^1^^^ 
his  property,  with  intent  to  obstruct  or  delay  the  execution  of  show 
any  decree  that  may  be  passed  against  him  in  the  suit  ^^  or  that 

^  See  form  of  order,  sclied.  IV,  no.  Court,  8  Bom.  H.  C,  O.C.J.  39:  8 

159.  Ben.  335  :  8  Mad.  30. 

^  Sections  483,   484  warrant   the  '  See  2  Hyde,  183,  where  the  suit 

attachment  before  judgment  only  of  had  not  been  actually  commenced, 
property  within  the  jurisdiction  of  the 


cause. 
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Attach' 
ment  if 
oaote  not 
shown 
or  Beourity 
not  fxo' 
nished. 


With- 
drawal  of 
»tt»oh- 
ment. 


he  has  with  such  intent  quitted  the  jurisdiction  of  the  Court, 
leaving  therein '  property  belong^in^  to  him,  the  Court  may 
require  him,  within  a  time  to  he  fixed  by  the  Court,  either  to 
furnish  security  *  in  such  sum  as  may  be  specified  in  the  order  ^ 
to  produce  and  place  at  the  disposal  of  the  Court,  when 
required,  the  said  property  or  the  value  of  the  sum,  or  such 
portion  thereof  as  may  be  sufficient  to  satisfy  the  decree, 
or  to  appear  and  show  cause  ^  why  he  should  not  furnish 
security. 

The  Court  may  also  in  the  order  direct  the  conditional 
attachment  of  the  whole  or  any  portion  of  the  property 
specified  in  the  application. 

485.  If  the  defendant  fail  to  show  cause  why  he  should 
not  furnish  security,  or  &il  to  furnish  Hie  security  required, 
within  the  time  fixed  by  the  Court,  the  Court  may  order  ^ 
that  the  property  specified  in  the  application,  or  such  p(Mrtion 
thereof  as  appears  sufficient  to  satisfy  any  decree  which  may 
be  passed  in  the  suit,  shall  be  attached  ^ 

If  the  defendant  show  such  cause  or  furnish  the  required 
security,  and  the  property  specified  in  the  application  or  any 
portion  of  it  has  been  attached,  the  Court  shall  order  the 
attachment  to  be  withdrawn^. 


Mode  of         48&  The  attachment  shall  be  made  in  the  manner  herein 
Uohment.   Provided  for  the  attachment  of  property  in  execution  of  a 
decree  for  money  ®. 

Investiga-  487«  If  any  claim  be  preferred  to  the  property  attached 
claims  to  before  judgment,  such  claim  shall  be  investigated  in  the 
^t^aSd  manner  hereinbefore*  provided  for  the  investigation  of  claims 
before        to  property  attached  in  execution  of  a  decree  for  money. 

judgment.^ 


*  See  note -2,  p.  651. 
'  5  Bom,  643, 

'  See  Ibrm^  ached.  IV,  no.  i6a 

*  This  may  be  done  after  security 
had  been  furnished,  5  Bom.  643. 

*  See  form,  sched.  IV,  no.  161, 

*  This  section  does  not  enable  a 
provincifll  Court  of  Small  Causes  to 
attach  immovemhle  property,  see  infra 


sched.  II,  following,  In  this  respect, 
6  Mad.  H.€.  91. 

^  Orders  under  this  section  are  ap- 
pealable, sec.  588,  cl.  (34). 

^  See  forms,  sched.  IV,  nos.  143, 
162-165. 

*  Sec.  278  supra,  p.  575,  and  see  2 
Hyde,  22, 
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488.  When  an  order  of  attachment  before  judgment  is  Removal 
passed^  the  Court  which  passed  the  order  shall  remove  the  m^t*when 
attachment  whenever  the  defendant  furnishes  the  security  Becority 
required^  together  with  security  for  the  costs  of  the  attach-  orTuit  dia- 
ment^  or  when  the  suit  is  dismissed.  miased. 

489.  Attachment  before  judgment  shall  not  affect  the  Saving  of 
rights,  existing  prior  to  the  attachment^,  of  persons  notg^^^^ 
parties  to  the  suit^,  nor  bar  any  person  holding  a  decree  against  ""*  ^^' 
the  defendant  from  applying  for  the  sale  of  the  property  holders. 
under  attachment  in  execution  of  such  decree^. 

490.  Where  property  is  under  attachment  by  virtue  of  J^«>perty 
the  provisions  of  this  chapter,  and  a  decree  is  given  in  favour  under 
of  the  plaintiff,  it  shall  not  be  necessary  to  re-attach  the^^*P-34 

^     •  i.-         is        1.  J  nottobere- 

propmy  in  execution  of  such  decree.  attached. 

C. — Compenmtion  for  improper  ArreaU  or  Attackmenis. 

491.  If  in  any  suit  in  which  an  arrest  or  attachment  has  Compen- 
been  effected,  it  appears  to  the  Court  that  such  arrest  or  ^^^^ 
attachment  was  applied  for  on  insufficient  grounds,  arrest  or 

or  if  the  suit  of  the  plaintiff  fails,  and  it  appears  to  the  ^ent  on 
Court  that  there  was  no  probable  ground  for  instituting  the  "w^fficient 

grounds. 

suit, 

the  Court  ^  may,  on  the  application  of  the  defendant,  award 
against  the  plaintiff  in  its  decree  such  amount,  not  exceeding 
one  thousand  rupees,  as  it  deems  a  reasonable  compensation  to 
the  defendant  for  the  expense  or  injury  caused  to  him  by  the 
arrest  or  attachment : 

Provided  that  the  Court  shall  not  award  imder  this  see-  Proviso, 
tion  a  larger  amount  than  it  might  decree  in  a  suit  for  com- 
pensation. 

An  award  under  this  section  shall  bar  any  suit  for  compen- 
sation in  respect  of  such  arrest  or  attachment^. 

^  As^toJ^ecro  w,3cdi  (suggested  by  '6  Mad.  H.  G.  135. 

the  case  in  2  Bom.  H.  C,  A.  G.  J.  *  i.e.  the  Gourt  disposing  of  the 

146)  see  10  Gal.  150,  where  the  opinion  case,  3  Slfth.'lHlse.  3S. 

of   the    minority    (Garth    G.J.  and  ^  ai  Suth.  Giv.  B.  375.  As  to  such 

Hitter  J.j  seems  correct.  suits  see  a  N.  W.  P.  353 ;  4  N.  W, 

»  I  N.  W.  P.  185.  P.  42. 
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CHAPTER  XXXV. 

OP  TEMPORARY   INJUNCTIONS  AND   INTSRLOCUTORT   ORDERS. 

A. — Temporary  Injunciions^. 
^^  ^^  492.  If  in  any  suit  it  is  proved  by  affidavit  or  otherwise — 

wnion  tem-       ,x,  •-».  •  .,., 

porary  (d)  that  any  property  in  dispute  m  a  suit  is  in  danger'  of 

TOv'be ****  being  wasted^  damaged  or  alienated  by  any  party  to  the  suit, 
granted,      or  wrongfully  sold  in  execution  of  a  decree^  or 

(b)  that  the  defendant  threatens,  or  is  about,  to  remove 
or  dispose  of  his  property  with  intent  to  defraud  his  creditors^, 
the  Court  ^  may  by  order  ^  grant  a  temporary  injunction  to 
restrain  such  act*,  or  give  such  order  for  the  purpose  of  staying 
and  preventing  the  wasting,  damaging,  alienation,  sale,  re- 
moval  or  disposition  of  the  property  as  the  Court  thinks  fit, 
or  refuse  such  injunction  or  other  order ''. 

493.  In  any  suit  for  restraining  the  defendant  from  com- 
mitting a  breach  of  contract  or  other  injury,  whether  com- 
or'oontinu-  pensation  be  claimed  in  the  suit  or  not,  the  plaintiff  may,  at 
breach.  ^^y  time  after  the  commencement  of  the  suit,  and  either  before 
or  after  judgment,  apply  to  the  Court  for  a  temporary  in- 
junction to  restrain  the  defendant  from  committing  the  breach 
of  contract  "^  or  injury  complained  of,  or  any  breach  of  con- 
tract or  injury  of  a  like  kind  arising  out  of  the  same  contract 
or  relating  to  the  same  property  or  right  ®. 

The  Court  may  by  order  grant  such  injunction  on  such 
terms    as   to   the  duration    of  the   injunction,   keeping  an 


iDJnnction 
io  restrain 
repetition 


^  Ajb  to  perpetual  injunctions,  see 
the  Specific  Belief  Act,  supra,  vol.  I. 

'  As,  for  instance*  when  the  defend- 
ant in  a  suit  for  a  specific  sum  of 
money  expresses  his  intention  of  em- 
ploying it  in  trade,  13  Suth.  Civ.  R.95. 

3  9  All.  497. 

*  i.e.  the  Court  actually  trying  the 
suit,  2  Bom.  H.  C,  A.  C.  J.  98.  When 
an  appeal  is  presented  its  power  seems 
to  cease.  II  Cal.  149. 

^  See  form,  sched.rV,  no.  1 66.  Orders 
under  this  section  are  appealable,  sec. 
5S8,  cl.  (24). 


*  See  an  illustration,  14  Ben.  352. 
'  7  All,  550:  12  Cal.  515.    Apart 

firom  the  special  circumstances  which 
determine  whether  the  Court  should, 
in  its  discretion,  grant  an  injunction 
before  the  hearing  of  the  suit,  the  same 
general  principles  must  equally  apply 
to  the  granting  of  a  temporary  injunc- 
tion as  to  a  perpetual  injunction,  and 
those  principles  must,  therefore,  be 
sought  in  the  Specific  Belief  Act, 
[supra,  vol.  I,  pp.  983 — 990],  6  Bom. 
279. 

*  See  the  English  Order  1.  r.  1 2. 
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account^  gxving  secority^  or  otherwise^  as  the  Court  thinks  fit, 
or  refuse  the  same^. 

In  case  of  disobedience^  an  injunction  granted  under  this 
section  or  section  49:2  may  be  enforced  by  the  imprisonment 
of  the  defendant  for  a  term  not  exceeding  six  months^  or  the 
attachment  of  his  property,  or  both  *. 

No  attachment  under  this  section  shall  remain  in  force  for 
more  than  one  year,  at  the  end  of  which  time,  if  the  de- 
fendant has  not  obeyed  the  injunction,  the  property  attached 
may  be  sold,  and  out  of  the  proceeds  the  Court  may  award  to 
the  plaintiff  such  compensation  as  it  thinks  fit,  and  may  pay 
the  balance,  if  any,  to  the  defendant. 

494.  The  Court  shall  in  all  cases,  except  where  it  appears  Before 
that  the  object  of  granting  the  injunction  would  be  defeated  p^^^^ff 
by  the  delay,  before  granting  an  injunction,  direct  notice^  notice  to 
of  the  application  for  the  same  to  be  given  to  the  opposite  p^^^*^ 

)art:-^ 

495.  An  injunction  directed  to  a  Corporation  or  public  iDjnnciion 
Company  is  binding  not  only  on  the  Corporation  or  Com-^^?P^" 
pany  itself,   but  also   on  all  members  and   officers  of  the  ing  on  its 
Corporation  or  Company  whose  personal  action  it  seeks  to  ^dofficew. 
restrain. 

496.  Any  order  for  an  injunction  may  be  discharged,  or  Order  for 
varied,  or  set  aside  by  the  Court,  on  application  made  thereto  iJ^Ju^c^^op 

'  ,         ,  .  *  may  be  dis- 

hy any  party  dissatisfied  with  such  order  ^.  charged  or 

varied. 

497.  If  it  appears  to  the  Court  that  an  injunction  which  Compen- 
it  has  granted  was  applied  for  on  insufficient  grounds,  or  »««^^  ^^ 

if,  after  the  issue  of  the  injunction,  the  suit  is  dismissed  or  injunction 
judgment  is  given  against  the  plaintiff  by  default  or  other-  ^^^^^^' 
wise,  and  it  appears  to  the  Court  that  there  was  no  probable  grounds, 
ground  for  instituting  the  sidt, 

the  Court  may,  on  the  application  of  the  defendant,  award 

^  Orders    under   this   section    are  chief  impending  must  be  made   out 

appealable,  sec.  588,  d.  (24).  before  an  ex  parte  injunction  will  be 

^  De  La  Bue  y.  Tort&scue,  2  H.  &  ,jp*anted,  see  2  Tayl.  &  £.  25,  per  Peel, 

N.  324.  C.  J. 

/  See  form,  sched.  lY,  no.  167.  ^  Orders    under    this   section   are' 

/  *  That  a  case  of  irremediable  mis-  appealable,  sec.  588,  cl.  (24). 
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against  the  plaintiff  in  its  decree  such  sum^  not  exceeding 
one  thousand  rupees^  as  it  deems  a  reasonable  compensation 
to  the  defendant  for  Hke  expense  or  injury  caused  to  him  by 
the  issue  of  the  injunction : 
Piroviao.  Provided  that  t^ie  Court  shall  not  award  under  this  sec* 

tion  a  larger  amount  than  it  might  decree  in  a  suit  for  com- 
pensation* 

An  award  ^  under  this  section  shall  bar  any  suit  for  compen* 
saiion  m1*espect  of  the  issue  of  the  injunction ^. 


Order  for 
interim 
Bale  of 
perishable 
articles. 


Order 
for  deten- 
tion etc. 
of  subject- 
matter, 


and  to 

authorise 

entry, 

taking  of 
samples 
and  ex- 
periments. 


-B. — Interlocntory  Order9, 

488.  The  Court  may,  on  the  application  of  any  party  to 
a  suit  *,  order  the  sale,  by  any  person  named  in  such  order, 
and  in  such  manner  and  on  such  terms  as  it  thinks  fit,  of  any 
moveable  property,  being  the  subject  of  such  suit,  which  is 
subject  to  speedy  and  natural  decay  *. 

■  "      —  -mm  m  ' 

489.  The  Court  may,  on  the  application  of  any  party  to  a 
suit,  and  on  such  terms  as  it  thinks  fit, 

(fl)  make  an  order  for  the  detention^  preservation  ^  or  inspec- 
tion of  any  property  being  the  subject  of  such  suit ; 

(&)  for  all  or  any  of  the  purposes  aforesaid,  authorise  any 
person  to  enter  upon  or  into  any  land  or  building  in  the 
possession  of  any  other  party  to  such  suit,  and 

(c)  for  all  or  any  of  the  purposes  aforesaid,  authorise  any 
samples  to  be  taken,  or  any  observation  to  be  made  or  experi- 
ment to  be  tried,  which  may  seem  necessary  or  expedient  for 
the  purpose  of  obtaining  full  information  or  evidence  ®. 

The  provisions  hereinbefore  contained  as  to^execufeon  of 


^  This  does  not,  of  course^  include 
a  denial  of  oompensation. 

^  Orders  under  this  section  are 
appealable  sec.  588,  cl.  (24). 

'  The  application  can  be  made  only 
after  service  of  summons  on  defendant 
and  reasonable  notice  in  writing  of 
the  intention  to  apply >  7  Had.  241. 

*  This  refers  only  to  thiugs  like 
fruit,  meat,  milk,  vegetables.  Under 
the  corresponding  English  rule  (Order 
1.  r.  a)  the  sale  of  a  horse  has  been 


ordered,  3  C.P.D.  316. 

^  e.g.  to  continue  pumping  water 
out  of  a  mine,  iStfW}§  v.  '^iUri^, 
15  Ch.  D.  113. 

*  Under  the  corresponding  English" 
rule  (Order  1.  r.  3)  an  order  was 
made  giving  the  plaintiff  liberty, 
before  the  hearing,  to  enter  on  the 
defendant's  land,  and  dig  up  soil 
for  the  purpose  of  discovering  a  drsjjir 
the  subject  of  the  actiony  Lamb  v. 
Beaumont  J  53  L.  J.,  Ch.  11 11. 
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process  shall  applj^  mutatis  mutandis,  to  persons  authorised  to 
enter  under  this  section. 

500.  An  application  by  the  plaintiff  for  an  order  under  Applica- 
section   498   or  section   499  may  be  made  after  notice  in  guch  orders 
writing  to  the  defendant  at  any  time  after  service  of  the*^^*^^ 

*'  notioe. 

summons. 

An  application  by  the  defendant  for  a  like  order  may  be 

made  after  notice  in  writing  to  the  plaintiff,  and  at  any  time 

after  the  applicant  has  appeared. 

501.  When  land  paying  revenue  to   Government,   or  a  When 
tenure  liable  to  sale,  is  the  subject  of  a  suit,  if  the  party  in  ^^uUn^ 
possession  of  such  land  or  tenure  neglects  to  pay  the  Govern-  immediate 
ment-revenue,  or  the  rent  due  to  the  proprietor  of  the  tenure,  ^und^the 
as  the  case  may  be,  and  such  land  and  tenure  is  consequently  subject  of 
ordered  to  be  sold,  any  other  party  to  the  suit  claiming  to    . 
have  an  interest  in  such  land  or  tenure  may  upon  payment  of 

the  revenue  or  rent  due  previously  to  the  sale  (and  with  or 
without  security  at  the  discretion  of  the  Court)  be  put  in  im- 
mediate possession  of  the  land  or  tenure  ; 

and  the  Court  in  its  decree  may  award  against  the  defaulter 
the  amount  so  paid,  with  interest  thereupon  at  such  rate  as  the 
Court  thinks  fit,  or  may  charge  the  amount  so  paid,  with 
interest  thereupon  at  such  rate  as  the  Court  orders,  in  any 
adjustment  of  accounts  which  may  be  directed  in  the  decree 
pass^  in  the  sidt. 

502.  When  the  subject-matter  of  a  suit  is  money  or  some  Deposit  of 
other  thing  capable  of  delivery,  and  any  party  thereto  admits  J^^couru^ 
that  he  holds  such  money  or  other  thing  as  a  trustee  for 
another  party,  or  that  it  belongs  or  is  due  to  another  party, 

the  Court  may  order  the  same  to  be  deposited  in  court  ^  or 
delivered  to  such  last-named  party,  with  or  without  security, 
subject  to  the  further  direction  of  the  Court  ^. 

^  A  defendant  ordered  to  deposit      the  order,  16  Suth.  Civ.  R.  297. 
money  due^,  and  failing  to  do  so,  is         '  Orders    nnder    this    section    are 
liable  to  pay  interest  from  the  date  of     appealable,  sec.  588,  cl.  (24). 
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CHAPTER  XXXVL 

APPOIXTMEXT  OP  EECEIVERS. 

Power  of  503.  Whenever  it  appears  to  the  Court  to  be  necessary  for 
apSntRe-  ^^^  realisation,  preservation  or  better  custody  or  management 
oeivera.  of  any  property,  moveable  or  immoveable,  the  subject  of  a 
suit^^r  under  attachment,  the  Court  maj^by  order  ^ — 

(a)  appoint  a  Receiver  of  such  property, 
and,  if  need  be, 

(b)  remove  the  person  in  whose  possession  pr  custody  the 
property  may  be  from  the  possession  or  custody  thereof ; 

{c)  commit  the  same  to  the  custody  or  management  of  such 
Receiver;  and 

{d)  grant  to  such  Receiver  such  fee  or  commission  on  the 
rents  and  profits  of  the  property  by  way  of  remuneration,  and 
all  such  powers  as  to  bringing  ^  and  defending  suits,  and  for 
the  realisation,  management*,  protection,  preservation  and 
improvement  of  the  property,  the  collection  of  the  rents  and 
profits  thereof,  the  application  and  disposal  of  such  rents  and 
profits,  and  the  execution  of  instruments  in  writing,  as  the 
owner  himself  has  *,  or  such  of  those  powers  as  the  Court 
thinks  fit  ^. 

^  A    receiver    may  be    appointed  ground  for  interference,  5  All.  561, 

after   decree,  where  this    conrse  t«  citing  Story,  Eq.  Jur. 
necessary  or  proper,    8  Mad.    229,  '  The  Court  may  authorise  a  re- 

233.  ceiver  to  sue  in  his  own  name,  10  Cal. 


«^^«       ir  i»^^ 


The  application  for  an  order  under  733. 
Bee.  503  shotdd  state  the  facts  fully,  *  The  receiver    may  employ  ser- 

Fulton,  90.  vaxxts  and  pay  thglr.^ages  in  full 

*  See  form,  Sched.  IV,  no.  168,  11  out  of  the  assets;  but  they  have  no 

Cal.  496.    Mere  refusal  to  make  such  preferential  claim  over  an  attaching 

order  is  not  appealable,  6  Mad.  356.  creditor   for  wages  due   before   the 

Otherwise  in  case   of   a  refusal  to  receiver's  appointment,  6  Mad.  138. 
remove  a  receiver,  5  Bom.  45.  »  i.e.   has   when    the    property  is 

The  discretion  given  to  High  Courts  brought  under  the  orders  of  the  Court, 
and  District  Courts  (sec.  505)  by  this  provided  those  powers  have  not  ceased 
section  should  be  used  with  the  by  operation  of  law,  8  Mad.  420.  Sec- 
greatest  care  and  caution.  And  a  bona  tion  503  must  be  read  with  sec.  276. 
fide  possessor  should  not  be  deprived  *  Orders  under  this  section  are 
of  any  of  the  just  rights  attached  to  appealable,  sec.  588,  d.  (24). 
his  tiUe  unless  there  be  some  equitable 
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Every  Receiver  so  appointed  shall —  ulbn'ti'^' 

(e)  give  such  securiiy  (if  any)  as  the  Court  thinks  fit 
duly  to  account  for  what  he  shall  receive  in  respect  of  the 
property  ^  ; 

(f)  passTis  accounts  at  such  periods  and  in  such  form  as 
the  Court  directs ; 

(^)  P^y  ^^^  balance  due  from  him  thereon  as  the  Court 
directs;  and 

{A)  be  responsible  for  any  loss  occasioned  to  the  property 
by  his  wilful  default  ^  or  gross  negligence. 

Nothing  in  this  section  authorises  the  Court  to  remove 
from  the  possession  or  custody  of  property  under  attachment 
any  person  whom  the  parties  to  the  suit,  or  some  or  one  of 
them,  have  or  has  not  a  present  right  so  to  remove  \ 

504.  Where  the  property  is  land  paying  revenue  to  Govern-  When  Col- 
ment,  or  land  of  which  the  revenue  has  been  assigned  or^^j^^"*^ 
redeemed,  and  the  Court  considers  that  the  interests  of  those  pointed 

xteceiveT 

concerned  will  be  promoted  by  the  management  of  the  Col- 
lector, the  Court  may  appoint  the  Collector  to  be  Receiver  of 
such  property, 

505.  The  powers  conferred  by  this  chapter  shall  be  exer-  Courts  em- 
cised  only  by  High  Courts  and  District  Courts :  provided  that  ^^^ot  this 
whenever  the  Judge  of  a  Court  subordinate  to  a  District  <^*P*®'' 
Court  considers  it  expedient  that  a  Receiver  should  be  appointed 

in  any  suit  before  him,  he  shall  nominate  such  person  as  he 
considers  fit  for  such  appointment,  and  submit  such  person^s 
I ,  name,  with  the  grounds  for  the  nomination,  to  the  District 
Court,  and  the  District  Court  shall  authorise  such  Judge  to 
appoint  the  person  so  nominated,  or  pass  such  other  order*. 
as  it  thinks  fit  ^. 

^  See  form  of  receiver's  bond,  Sched.  a  High  Court  appointing  a  receiver 

/"^  iy,no.  169.    In  England  his  appoint-  is  punishable  as  a  contempt,  see  7 

r  ment  is  only  inchoate  till  he  gives  Bom.  H.  C,  0.  C.  J.  172. 

tne*T*8qu!re(l''Hecurity', '  Edwards  v.  *  i.  e.  give  such  other  direction  to 

"jEi^j*Hzr^'2TJErD729i.  the  subordinate  Judge. 

As  to  a  receiver's  position  and  ^  These  words  give    the   District 

functions,  see  6  Ben.  486, 9  Mad.  334.  Judge  fuU  control  over  the  matter  of 

s  Thnt  disnbmiliancff  to  an  order  of  the  appointment,  7Cal.  721. 
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CHAPTER  XXXVII. 

EEFEKENCE  TO  AKBITEATION. 

506.  If  all  the  parties  to  a  suit  desire  ^  that  any  matter  in 
difference  between  them  in  the  suit  be  referred  to  arbitration, 
they  may^  at  any  time  before  judgment  is  pronounced^ 
apply^  in  person  or  by  their  respective  pleaders  specially 
authorised  in  writing  in  this  behalf^  to  the  Court  ^  for  an  order 
of  reference.  -^ 

Every  such  application  shall  be  in  writing  ^  and  shall  state 
the  particular  matter  sought  to  be  referred*^.' 

507.  The  arbitrator  shall  be  nominated  by  the  parties  in 
such  maimer  as  may  be  agreed  upon  between  them. 

If  the  parties  cannot  agree  with  respect  to  such  nomination, 
or  if  the  person  whom  they  nominate  refuses  to  accept  the 
arbitration,  and  the  parties  desire  that  the  nomination  shall 
be  made  by  the  Court,  the  Court  shall  nominate  the  arbitrator  ^. 

608.  The  Court  shall,  by  order®,  refer  to  the  arbitrator  the 
matter  in  difference''  which  he  is  required  to  determine,  and 


*  The  reference  should  proceed  on 
the  recorded  and  express  consent  of  all 
the  parties,  and  not  in  the  absence  of 
it,  Marshall,  517 ;  and  one  not  party 
to  the  submission  is  not  bound  by  the 
award,  L.  K.,  11  I.  A.  20. 

^  This  includes  an  appellate  Court, 
see  infra  sec.  582  :  7  N.  W.  P.  243  :  3 
Mad.  78 ;  but  not  a  Court  to  which 
issues  have  been  referred  under  sec. 
566  for  trial,  7  All.  523. 

'  and  either  by  the  parties  in  person 
or  by  their  pleaders  specially  au- 
thorisedf  16  Suth.  Civ.  B.  160. 

*  Unless  these  terms  are  complied 


with,  jurisdictioxi  dfit^.^.^^^  ^i^^)  ^ 
Moo.  I.  A.  155. 

^  The  parties  must  either  name  the 
arbitrators  or  consent  to  the  nomina- 
tion of  them  by  the  Court.  The 
Code  gives  no  authority  to  the  Court 
to  force  upon  a  reluctant  party  the 
decision  of  any  qxteitfoii  In  the  cause 
by  arbitrators  selected  aiitsdiscretiun, 
10  Moo.  I.  A.  425-6.  Of  course  the  , 
Court,  before  nominating  any  one, 
should  ascertain  that    he   will   act,  ^ 

Suth.  1864,  p.  3.^8. 
•  See  form,  Sched.  IV,  nos.  1 70, 171. 
'  specifying  all  the  points  referred. 
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shall  fix  such  time  as  it  thinks  reasonable  for  the  delivery  of 
the  award,  and  specify  such  time  in  the  order  ^. 

"When  once  a  matter  is  referred  to  arbitration,  the  Court 
shall  not  deal  with  it  in  the  same  suit^,  except  as  hereinafter 
provided  ^. 

509.  If  the  reference  be  to  two  or  more  arbitrators,  pro-  When  re- 
viuion  shall  be  made  in  the  order  for  a  difEerence  of  opinion  ^I^q^ 
among  the  arbitrators  *,  more,  order 

T- 1    I       ,1  w*-  - .- "     <     #  •  to  provide 

a)  Dy  tne  appomtment  of  an  umpire,  or  for  differ- 

(b)  by  declaring  that  the  decision  shall  be  with  the  majority,  «^p®  of 
if  the  major  part  of  the  arbitrators  agree,  or 

(c)  by  empowering  the  arbitrators  to  appoint  an  umpire,  or 

(d)  otherwise,  as  may  be  agreed  between  the  parties ;  or,  if 
they  cannot  agree,  as  the  Court  determines. 

If  an#  umpire  is  appointed,  the  Court  shall  fix  such  time  as 
it  thinks  reasonable  for  the  delivery  of  his  award  in  case  he  is 
required  to  act  ^. . 

510.  If  the  arbitrator,  or,  where  there  are  more  arbitrators  Death,  in- 
than  one,  any  of  the  arbitrators,  or  the  umpire,  die^  or  refuses  ^j^J^f  ^bj. 
or  neglects  or  becomes  incapable  to  act,  or  leaves  British  India  trators  or 
under  circumstances  showing  that  he  will  probably  not  return 

at  an  early  date,  the  Court  may  in  its  discretion  ^  either  appoint 
a  new  arbitrator  or  umpire  in  the  place  of  the  person  ®  so  dying, 
or  refusing,  or  neglecting,  or  becoming  incapable  to  act,  or 
leaving  British  India,  or  make  an  order  superseding  the 
arbitration,  and  in  such  case  shall  proceed  with  the  suit  ^. 

511-  Where  the  arbitrators  are  empowered  by  the  order  of  Appoint- 
ref erence  to  appoint  an  umpire  and  fail  to  do  so,  any  of  the  ^^^^  by 

Court. 
^  When  no  such  time  has  been  fixed  ^  and  may  extend  the  time  so  fixed, 

the  award  Talis  to  the  ground,  6  Moo.  4  Mad.  311. 

I.  A.  i34rX"Ben.'S.  N.  xiii.    Secus  •  i.e.  consents  to  ^t.ftud  after- 

7  N.  W.  P.  351.                                     *  wards  refuses,  6  Mad.  414,  per  Innes 

'  4  All.  546.  J.    That  the  Qo\ffi  i^oBoiJcefase  to 

'10  Bom.  381 :    8  All.   548 :    10  accept    the  arbitrators*   refusal  and 

Suth.   Civ.   R.   398.       And    neither  compel  them  to  act,  see  7  All.  20, 

pfirty  c^a  xasoke^  iih»  reference,  17  '  i  -^^**  ^^9' 

.Suth.  Civ.  R.  516.  *  One  new  arbitrator  may  be  ap-        ' 

*  Where  no  such  provision  is  made  pointed  in  place  of  several  arbitrators 

the  award  jjriust  be  made  and  signed  dying,  refusing,  etc. 
hy  all  the  arbitrators,  19  Suth.  Civ.  ^  10  Bom.  381 :  7  All.  523  :  8  All. 

R.  47.  548. 
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parties  may  serve  Hke  arbitrators  with  a  written  notice  to 
appoint  an  umpire ;  and  if ^  within  seven  days  after  such  notice 
has  been  served^  or  such  further  time  as  the  Court  may  in  each 
case  allow^  no  umpire  be  appointed^  the  Courts  upon  the  appli- 
cation of  the  party  who  has  served  such  notice  as  aforesaid^ 
may  appoint  an  umpire. 

Powers  of  512.  Every  arbitrator  or  umpire  appointed  under  section 
or  umpire  509>  section  510  or  section  51 1  shall  have  the  like  powers 
appointed   as  if  his  name  had  been  inserted  in  the  order  of  reference. 

under 

■eos.  509,        613.  The  Court  shall  issue  the  same  processes  to  the  parties 

Sammon-    *^^  witnesses  whom  the  arbitrators  or  umpire  desire  or  desires 

ing  wit-      to  examine^  as  the  Court  may  issue  in  suits  tried  before  it. 

Punigh-  Persons  not  attending  in  accordance  with  such  process,  or 

ment  for     making  any  other  default^  or  refusing  to  give  their  evidence,  or 

*  °  '*  '  guilty  of  any  contempt  to  the  arbitrator  or  umpire  during  the 

investigation  of  the  matters  referred,  shall  be  subject  to  the 

like  disadvantages,  penalties  and  punishments,  by  order  of 

the  Court  on  the  representation  of  the  arbitrator  or  umpire, 

as  they  would  incur  for  the  like  offences  in  suits  tried  before 

the  Court. 

Extension  614.  If >  from  the  want  of  the  necessary  evidence  or  infor- 
makSg  ^^  mation,  or  from  any  other  cause  ^,  the  arbitrators  cannot  com- 
award.  pletc  the  award  within  the  period  specified  in  the  order,  the 
Super-  Court  may,  if  it  thinks  fit  *,  either  grant  a  further  time,  and 
J^^°  from  time  to  time  enlarge  the  period  for  the  delivery  of  the 
*^on,  award  ^.  or  make  an  order  *  superseding  the  arbitration,  and  in 

such  case  shall  proceed  with  the  suit  *. 

When  um-      515.  When  an  umpire  has  been  appointed  he  may  enter  on 

arbitrate  in  ^^^  reference  in  the  place  of  the  arbitrators, 

lieu  of  fa)  if  they  have  allowed  the  appointed  time  to  expire  wlth- 

arbitrators.       ;  ^    ,  .       "^  , 

out  makmg  an  award,  or 

(b)^  when  they  have  delivered  to  the  Court  or  to  the  umpire 
a  notice  in  writing,  stating  that  they  cannot  agree  *. 

^  Such  as  the  illness  of  one  of  the  cl.  (25). 

arbitrators,  Bourke,  0.  C.  J.  359.  *  8  All.  548. 

'  2  Suth.  Civ.  R.  297.  •  Where  an  umpire  has  l?eeu  s^^ 

'  Thfi  Application  for  extension  and  pointed  the  Court  may  extend  iha^ 

the  order  iheceon  should  be  in  writing,  time  within  which  the  award  is  to  be 

3  Mad.  59.  submitted,  4  Mad.  311. 

*  Such  order  is  appealable,  sec.  588, 
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616«  When  an  award  in  a  suit  has  heen  made^  the  persons  Award  to 
who  made  it  ^shall  sig^  it  ^  and  cause  it  to  be  filed  in  court  ^j»and^^>d. 
together  with  any  depositions  and  documents   which  have 
been  taken  and  proved  before  them  ^ ;  and  notice  of  the  filing 
shall  be  given  to  the  parties. 

517.  Upon  any  reference  by  an  order  of  the  Court,  the  Arbitrators 
arbitrators  or  umpire  may^  with  the  consent  of  the  Court,  ^^^te 
state  the  award  as  to  the  whole  or  any  part  thereof  in  the  special 
form  of  a  special  case  for  the  opinion  of  the  Court ;  and  the 
Court  shall  deliver  its  opinion  thereon ;  and  such  opinion  shall 
be  added  to  and  form  part  of  the  award. 

618.  The   Court   may,  by   order,  modify  ^  or  correct  an  Court  may, 

award  v^-  -.-...  -  on  applica- 

awara,  ^  tion,modi- 

(a)  where  it^ appears  that  a  part  of  the  award  is  upon  a  fyor correct 
matter  not  referred  to  arbitration  •,  provided  such  part  can  be  certain  ^ 
separated  from  the  other  part  and  does  not  affect  the  decision  <5*««"« 

on  the  matter  referred,  or 

(b)  where  the  awafd  is  imperfect  in  form,  or  contains  any 
obvious  error  which  can  be  amended  without  affecting  such 
decision  '^, 

519.  The  Court  may  also  make  such  order  as  it  thinks  fit  Order  as  to 
respecting  the  costs  of  the  arbitration,  if  any  question  arise  ^^^^^ 
respecting  such   costs  and  the  award  contain  no   sufficient  tion. 
provision  concernmg  themj.^^ 

520.  The   Court  may  remit  ®  the  award  or  any  matter  When 
referred   to  arbitration  to  the  reconsideration  of  the  same^^.^^^^^ 
arbitrators  or  umpire,  upon  such  terms  as  it  thinks  fit,  referred  to 

(a)  where  the   award  has   left  undetermined  any  of  the  may  be 

remitted. 

*  12  Suth.  Civ.  R.  397. 

*  Orders  .modi^n^   awards    are 
aijipealabloi  sec^SS*  cl.  C^^)* 

*  2  Ben.  Appx.  25. 
^  See  sec  522  infra,  8  AIL  449. 
"  That  arbitrators  may  deal  with 

the  costs  of  the  reference  and  award, 
when  all  matters  in  difference  between 
the  parties  in  a  suit  have  been  referred, 
see  I  Ben.  O.G.  144. 
■  2  All.  150 :  14  Suth.  Civ.  R.  47a 


*  1  r,_jini  arfriirmrt   fur   umpire. 

Arbitrators    cannot    delegate     their 

^  author!^,  7   Suth.  Civ.  R.   269,   or 

associate  a  stranger  in  their  proceed' 

ings,  fT^.W.V.  367. 

"  8  Ben.  128:  1  Mad.  H.C.  178. 

^  See  5  Ben.  357  (delivery  of  award 
to  A.paEi](X  ^®  application  that  the 
award  be  filed  must  be  made  within 
six  months  from  the  date  of  the  award, 
Act  XV  of  1877,  Sched.  II,  art.  176. 
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matters  referred  to  arbitration,  or  where  it  determines  any 
matter  not  referred  to  arbitration  ^ ; 

(b)  where  the  award  is  so  indefinite  as  to  be  incapable  of 
exeeutionii 

^^Twhere  an  objection  to  the  legality  of  the  award  is 
apparent  upon  the  face  of  it  \ 

Gronndg         52I«  An  award  remitted  under  section  520  becomes  void  on 
Jride^*  the  refusal  of  the  arbitrators  or  umpire  to  reconsider  it  *.     But 
award.       no  award  shall  be  set  aside  except  on  one  of  the  following 
grounds  (namely) — 

(a)  corruption  or  misconduct  *  of  the  arbitrator  or  umpire ; 

(b)  either  party  having  been  guilty  of  fraudulent  conceal- 
ment of  any  matter  which  he  ought  to  have  disclosed,  or  of 
wilfully  misleading  or  deceiving  the  arbitrator  or  umpire ; 

(c)  the  award  having  been  made  after  the  is*sue  of  an  order 
by  the  Court  superseding  the  arbitration  and  restoring  the 
suit; 

and  no  award  shall  be  valid  unless  made  within  the  period 
allowed  by  the  Court  •. 

Judgment  522.  If  the  Court  sees  no  cause  to  remit  the  awiaid  or 
oordingto  ^^7  ^^  ^^  matters  referred  to  arbitration  for  reconsideration 
»ward«        in  manner  aforesaid,  and  if  no  application  has  been  made 

to  set  aside  the  award,  or  if  the  Court  has  refused  such 

application, 

the  Court  shall,  after  the  time  for  making  such  application  ^ 

has  expired,  proceed  to  give  judgment  according  to  the  award, 

*  3  Mad.  68.  3  Suth.  Civ.  R.  168  :^o  is  signing  the 
^  An  award  must  be  construed  by      aw^d  without  hftsin^^lSXISBI&Itri^r 

looking  to  its  language,  not  by  help  taken  any  interest  iii,  ^gjf gceedings, 

of  the  oral  evidence  of  the  arbitrators,  2  2  ibid.  41S. 

3  N.  W.  P.  1 1 7.  '8  All.  543,  548.    An  order  setting 

'  2  All.  181,186.   Applications  that  aside  anawurd  is  merely  interlocutory, 

awards  be  remitted  under  this  section  not  subject  to  i^peal,  but  only  to 

must,  it  seems,  be  made  within  ten  revision  by  an  appellate   Court,  11 

days  after  the  award  has  been  filed,  Cal.  174,  dissenting  from  4  Cal.  231. 

a  Ind.  Jur.  N.  S.  16,  cited  by  O'K.  The  Allahabad  High  Court  declined 

490.  to  revise  such  an  order,  5  All.  293. 

*  7  Suth.  Civ.  R.  406.  ^  i.  e.  ten  days  from   the   day   on 
^  i*  e.  legalj  not  moral,  misconduct,  which  the  award  is  submitted  to  the 

9  All.  253,  264,  following  Russell,      Court,  Act  XV  of  1877,  Sched.  II, 
6th  ed.  677.     Refusal  to  reconsider      art.  158. 
an  award  remitted    is    misconduct, 


4iy»  Oa  *  '^^  t  ;^ 


A    ^  ^ 
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or^  if  the  award  lias  been  submitted  to  it  in  the  form 
of  a  special  case^  according  to  its  own  opinion  on  such 
case. 

Upon  the  judgment  so  given  a  decree  shall  follow^  and  Decree  to 
shall  be  enforced  in  manner  provided  in  this  Code  for  the  ^  ^^' 
execution  of  decrees.     No  appeal  shall  lie  from  such  decree 
except  in  so  far  as  the  decree  is  in  excess  of^  or  not  in  accord- 
ance with,  the  award  *. 

523.  When  any  persons  agree  in  writing  ^  that  any  dif-  Agreement 
f erence  ^etween  them  ^  shall  be  referred  t6*The  arbitration  of  arWtration 
any  person  named  inlhe  agreement  or  to  be  appointed  by  any  ni»y  J>® 
Court  having  jurisdiction  in  the  matter  to  which  the  agreement  court, 
relates^  the  parties  thereto,  or  any  of  them,  may  apply  that 
the  agreement  be  filed  in  court  *. 

The  application  shall  be  m  writing,  and  shall  be  numbered  AppHca- 
and  registered  as  a  suit  between  one  or  more  of  the  parties  numbered 
interested  or  claiming  to  be  interested  as  plaintiff  or  plaintiffs,  »nd  regia- 

tereu« 

and  the  others  or  other  of  them  as  defendants  or  defendant,  if 
the  appKcation  have  been  presented  by  all  the  parties,  or,  if 
otherwise,  between  the  applicant  as  plaintiff  and  the  other 
parties  as  defendants. 

On  such  appKcation  being  made,  the  Court  shall  direct  Notice  to 
notice  thereof  to  be  given  to  all  the  parties  to  the  agreement  L^]^*5i*"'*' 
other  than  the  applicants,  requiring  such  parties  to  show  filing, 
cause,  within  the  time  specified  in  the  notice,  why  the  agree- 
ment should  not  be  filed. 


'  ninriTfTihTf^"''*'"' 


w-wt^^^vm 


^liotafl 


fV^ended  by  the  Court  under  sec.  518, 

8  ATI. -449. -    •' 

The  question  whether  an  appeal 
lies  under  section  522  against  a  de- 
cree given  in  accordance  with  an  award 
depends  on  whether  the  award  was 
valid  and  legal,  11  Cal.  41,  following 

9  Gal.  905  and  6  All.  1 74.  Section  522 
assumes  that  the  conditions  existed 
for  passing  a  decree,  that  is  to  say,  an 
a^^d  regularly  and  properly  arrived 
^t  by  arbitrators  duly  appointed,  6 
Mad.  415.  See  too  8  All.  449,  where 
Mahmtid  J.  held  that  the  words  '  in 
excess  . . .  award '  are  meant  to  enable 


the  appellate  Court  to  check  the  im> 
p:^g£er  use  of  the  power  conferred  by 
sec.  518.  IF  the  Court  has,  without 
j  urisdiction,  appointed  new  arbit^rators^ 
its  decree  according  to  their  award 
may  be  set  aside  under  eec.  622,  6 
Mad.  414. 

"  e.  g.  by  a  series  of  letters. 

*  present  or  future,  19  C.  B.  N.  S. 
34a  :  L.  K.,  I  C.  P.  671. 

*  The  mere  pendency  of  a  suit  re- 
specting the  matters  in  dispute  is  not 
of  itself  a  sufficient  reason  to  induce 
the  Court  to  refuee  to  file  the  agree- 
ment, 4  Bom.  I. 
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If  no  sufficient  cause  ^  b^  shown^  the  Court  may  cause  the 
agreement  to  be  filed,  and  shall  make  an  order  of  reference 
thereon,  and  may  also  nominate  the  arbitrator,  when  he  is 
not  named  therein  and  the  parties  cannot  agree  as  to  the 
nomination. 


Provinont  524,  The  foregoing  provisions  of  this  chapter,  so  (slt  as 
applicab^  ^^^7  *"*  consistent  with  any  agreement  so  filed*,  shall  be 
to  proceed-  applicable  to  all  proceedings  under  an  order  of  reference 
(^r  of  niade  by  the  Court  under  section  523,  and  to  the  award  of 
referenoet.  arbitration  and  to  the  enforcement  of  the  decree  founded 


thereupon. 


Rli 

awi 


ard  in 


525.  When  any  matter  has  been  referred  to  arbitration 
matter  re-  ^thout  the  intervention  of  a  Court  of  Justice,  and  an  award  * 
ferredto  has  been  made  thereon,  any  person  interested  in  the  award 
without  in-  Di^y  apply*  to  the  Court  of  the  lowest  grade  having  jurisdiction^ 
*?!Z®°*!°'^  over  the  matter  •  to  which  the  award  relates,  that  the  award  be 

of  Court.  ,         ■         • 

filed  in  court. 
AppUca-         The  application  shall  be  in  writing  and  shall  be  numbered 
numbered   ^^^  registered  as  a  suit  between  the  applicant  as  plaintiff  and 
and  regis-   the  other  parties  as  defendants ''. 

tered.  *  *        .  , 

Notice  to        The  Court  shall  direct  notice  to  be  given  to  the  parties  to 
P^?^  *®    the  arbitration,  other  than  the  applicant,  requiring  them  to 


^  In  a  case  on  the  corresponding 
section  (327)  of  Act  VIII  of  1859, 
the  Judicial  Committee  thought  that 
the  words  '  sufficient  cause  *  included 
any  subsUxktial  objection  appearing 
on  the  face  of  the  award,  or  founded 
on  the  misconduct  of  the  arbitrators 
or  on  any  miscarriage  in  the  course 
of  the  proceedings,  or  on  any  other 
ground  which  would  be  considered 
fatal  to  an  award  on  an  application 
to  the  Courts  in  England,  L.  B.,  3 1.  A. 
213.  A  mere  arbitrary  revocation  of 
the  submisBion  is  clearly  not  'sufficient 
cause,'  12  Moo.  I.  A.  112. 

*  These  words  refer  to  the  pro- 
visions of  the  agreement  as  to  matters 
for  which  it  may  lawfully  provide, 


J)ut  not  (e»g.)  to  a  provision  excluding 
applications  to' {he  Court  to  set  aside 
the  award,  6  Mad.  369. 

'11  Cal.  356. 

*  within  six  months  from  the  date 
of  the  award,  Act  XV  of  1877,  Sched. 
II,  art.  176  :  see  21  Suth.  Civ.  B.  248. 
He  may  also  enforce  the  award  by 
regular  suit,  4  Mad.  H.  C.  119. 

»  2  Bom,  H.  C.  91. 

'  i,  e.  the  whole  m^^t^^j^  5  Mad. 
H.C.  128. 

'  After  being  rQgj|dbfi294  the  appli- 
cation  is  a  suit,  for  other  purposes 
than  mere  classification,  7  Bom.  320, 
following  2  All.  471,  but  differing 
from  7  Cal.  490. 
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show  cause  ^,  within  a  time  specified^  why  the  award  should 
not  be  filed  ^. 

526.  If  no  ground  such  as  is  mentioned  or  referred  to  in  Filing  and 
section  52^0  or  section  ^zi  be  shown  against  the  awards  the  menrof 
Court  sl^  order  it  to  be  filed  ^,  and  such  award  shall  then  award, 
take  effect  as  an  awai^^inade  under  the  provisions  of  this 
chapter  *, 

CHAPTER  XXXVIII. 

OF   PROCEEDINGS   ON   AGREEMENT  OF   PARTIES. 

527.  Parties  claiming  to  be  interested  in  the  decision  of  Power  to 

j«*i»ii  x*x  J.  *     state  case 

any  question  of  fact  or  law  may  enter  mto  an  agreement  m  f^,  court's 
writing  stating  such  question  in  the  form  of  a  case  for  the  opinion, 
opinion  of  the  Court  ^,  and  providing  that,  upon  the  finding  of 
the  Court  with  respect  to  such  question^ 

(a)  a  sum  of  money  fixed  by  the  parties,  or  to  be  determined 
by  the  Courts  shall  be  paid  by  one  of  the  parties  to  the  other 
of  them ;  or 

(b)  some  property,  moveable  or  immoveable,  specified  in  the 
agreement,  shall  be  delivered  by  one  of  the  parties  to  the  other 
of  them ;  or 

(c)  one  or  more  of  the  parties  shall  do,  or  refrain  from  doing, 
some  other  particular  act  specified  in  the  agreement. 


^  i.e.  allege  and  prove  to  the  satis- 
faction of  the  Court,  6  Bom.  633, 
followed  in  9  Cal.  575,  11  Gal.  166. 
But  the  Calcutta  High  Court  has 
held  that  it  is  enough  to  show  by 
affidavit  or  verified  petition  that  the 
award  is  impugned  for  any  of  the 
reasons  mentioned  in  sec.  530  or  sec. 
521 ;  9  Cal.  560. 

*  When  the  Court  refuses  to  file 
the  award  no  appeal  lies,  7  Cal.  490  : 
6  AU.  186. 

^  The  power  to  file  the  award  in- 
cludes the  power  to  inquire  if  there 
was  a  submission  to  arbitration  ;  and 
the  question  of  fact  whether  the  sub- 
mission was  made  is,  like  any  other 
question  of  fact  essential  to  the  validity 
of  the  award,  concluded  by  the  decree, 
4  Mad.  319,  320. 


*  The  meaning  of  the  last  seventeen 
words  is  that  the  Court,  afber  ordering 
the  award  to  be  filed,  shaU  do  as 
directed  in  sec.  523 ;  2  All.  473.  No 
appeal  lies  against  an  order  under 
this  section,  9  Bom.  85:  10  Cal.  11 
and  74.  The  Court  has  no  power  to 
^ud  back  the  award.  But  the  party 
to  be  benefited  can  sue  on  an  award 
which  the  Court  refuses  to  file,  9 
Bom.  86.  Where  the  objection  gives 
rise  to  difficult  qoestiona,  the  appli- 
cant should  be  left  to  a  regular  suit 
on  the  award,  9  Bom.  254,  which  of 
course  may  be  brought,  8  Mad. 
H.  C.  81. 

'  The  case  must  be  upon  a  real, 
not  a  hypothetical,  state  of  facts,  Re- 
public of  Boliviav,  National  Bolivian 
Navigation  Co.,  24  W.  R.  361. 
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Every  case  stated  under  this  section  shall  be  divided  into 

consecutively  numbered  paragraphs,  and  shall  concisely  state 

such  facts  and  documents  as  may  be  necessary  to  enable  the 

Court  to  decide  the  question  raised  thereby^. 

When  528*  If  the  agreement  is  for  the  delivery  of  any  property^ 

•ubjMi-      ^^  ^^^  ^^^  doing,  or  the  refraining  from  doing,  any  particular 

matter        act,  the  estimated  value  of  the  property  to  be  delivered,  or  to 

,^1^        which  the  act  specified  has  reference,  shall  be  stated  in  the 

agreement. 

Agreement      529.  The  agreement,  if  framed  in  accordance  with  the 

and  num-    "^^^s  hereinbefore  contained,  may  be  filed  in  the  Court  which 

beredM      would  have  jurisdiction  to  entertain  a  suit,  the  amount  or 

value  of  the  subject-matter  of  which  is  the  same  as  the 

amount  or  value  of  the  subject-matter  of  the  agreement  ^. 

The  agreement,  when  so  filed,  shall  be  numbered  and  regis- 
tered as  a  suit  between  one  or  more  of  the  parties  claiming  to 
be  interested,  as  plaintiff  or  plaintiffs,  and  the  other  or  others 
of  them  as  defendant  or  defendants ;  and  notice  shall  be  given 
to  all  the  parties  to  the  agreement,  other  than  the  party  or 
parties  by  whom  it  was  presented. 

Parties  to  530.  When  the  agreement  has  been  filed,  the  parties  to  it 
to  Court*!  ^^^^^  ^  subject  to  the  jurisdiction  of  the  Court,  and  shall  be 
jnrisdic-     bound  bv  the  statements  contained  therein. 

tinn 

Hearing  531.  The  case  shall  be  set  down  for  hearing  as  a  suit  insti- 
and  di8-  tuted  under  Chapter  V,  the  provisions  of  which  shall  apply  to 
case.  such  suit  SO  far  as  the  same  are  applicable. 

If  the  Court  is  satisfied,  after  an  examination  of  the  parties, 
or  after  taking  such  evidence  as  it  thinks  fit, 

(a)  that  the  agreement  was  duly  executed  by  them,  and 

(b)  that  they  have  a  bond  fide  interest  in  the  question  stated 
therein,  and 

(c)  that  the  same  is  fit  to  be  decided, 

it  shall  proceed  to  pronounce  judgment  thereon,  in  the  same 
way  as  in  an  ordinary  suit,  and  upon  the  judgment  so  given  a 
decree  shall  follow  and  shall  be  enforced  in  Hie  manner  pro- 
vided in  this  Code  for  the  execution  of  decrees. 

^  For  precedents  of  cases  stated  '  not  necesparilj  in  ^e  Court,  of 

under  this  section  see  6  Bom.  43-46  the  lowest  grade  having  jurisdiction, 
and  10  Bom.  416.  etc 
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CHAPTER  XXXIX. 

OP   SUMMARY    PROCEDURE   ON   NEGOTIABLE   INSTRUMENTS  ^ 

532,  In  any  Court  to  whicli  this  section  applies  all  suits  institation 
upon  bills  of  exchange,  hundis  or  promissory  notes  may,  in  ^^  '^™" . 
case  the  plaintiff  desires  to  proceed  under  this  chapter,  be  upon  biUs 
instituted  by  presenting  a  plaint  *  in  the  form  prescribed  by  ^fexchange 
this  Code;  but  the  sunmions  shall  be  in  the  form  contained 
in  the  fourth  schedule  hereto  annexed,  No.  172,  or  in  such 
other   form    as  the   High   Court   may  from  time   to   time 
prescribe  *. 

*■"  Hi  any  case  in  which  the  plaint  and  sunmions  are  in  such 
forms  respectively,  the  defendant  shall  not  appear  or  defend 
the  suit  imless  he  obtains  leave  from  a  Judge  as  hereinafter 
mentioned  so  to  appear  and  defend ; 

and  in  default  of  his  obtaining  such  leave  or  of  appearance 
and  defence  in  pursuance  thereof,  the  plaintiff  shall  be  entitled 
to  a  decree  for  any  smn  not  exceeding  the  smn  mentioned  in 
the  summons,  together  with  interest  *  at  the  rate  specified  (if 
any)  to  the  date  of  the  decree,  and  a  sum  for  costs  to  be  fixed 
by  a  rule  of  the  High  Court,  unless  the  plaintiff  claims  more 
than  such  fixed  smn,  in  which  case  the  costs  shall  be  ascer- 
tained in  the  ordinary  way,  and  such  decree  may  be  enforced 
forthwith. 

The   defendant  shall  not  be  required  to  pay  into  Court  Payment 
the  sum  mentioned  in  the   summons,  or  to   give  security  ^°^^^^"^ 
therefor,  unless  the  Court  thinks  his  defence  not  to  be  prime!  mentioned 
facie  sustainable,  or  feels   reasonable  doubt  as  to  its  good 
faith  K 

Exjilanation. — This  section  is  not  confined  to  cases  in  which 


in  sum- 
mons. 


^  The  corresponding  English  prac- 
tice is  under  Ord.  iii.  rr.  6,  7,  and 
Ord.  ziv.  r.  I.  In  the  County  Courts 
the  BiUs  of  Exchange  Act,  1855,  is 
still  in  force. 

'  within  six  months  firom  the  time 
when  the  instrument  sued  upon  be> 
comes  due  and  payable,  Act  XV  of 
1877,  Bched.  II,  no.  5. 


'  The  High  Court  may  extend  the 
time  within  which  a  defendant  In  a 
suit  under  this  chapter  can  come  in 
and  obtain  leare  to  defend,   3  Cal. 

539- 

*  6  Mad.  H.  C.  257. 

'  See  per  Bramwell  B.  in  ^^a  aixl 

Masterman'eSank  v.Leighton,  L.  R., 

2  Exch.  56. 
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the  bill,  hondi  or  note  sued  upon,  together  with  mere  lapse 
of  time,  is  sufficient  to  establish  %  prima  facie  right  to  recover  ^. 

Defendant       533.  The  Court  shall,  upon  application  b][^the  defendant  ^^ 
defen^on  ff^^®  leave'  to  appear  and  to  defend  the  suit,  upon  the  de- 
meriti  to    f  endant  paying  into  court  the  sum  mentioned  in  the  summons^ 
to  appear,   o^  upon  affidavits  satisfactory  to  the  Court,  which  disclose  a 
defence  or  such  &cts  as  would  make  it  incumbent  on  the 
holder  to  prove  consideration,  or  such  other  &cts  as  the  Court 
may  deem  sufficient  to  support  the  application,  and  on  such 
terms  as  to  security  ^,  framing  and  recording  issues,  or  other- 
wise, as  the  (Jourt  thinks  fit. 

Power  to        534*  After  decree,  the  Court  may,  under  special  circum- 

J[^^  *     stances  *,  set  aside  the  decree  •,  and  if  necessary  stay  ^  or  set 

.      ■       aside  execution,  and  may  ^ive  We  to  appear  to  the  summons 

and  to  defend  the  suit,  if  it  seem  reasonable  to  the  Court  so  to 

do,  and  on  such  terms  as  the  Court  thinks  fit. 

Power  to  535.  In  any  proceeding  under  this  chapter  the  Court  may 
etc.^to  bo  <>rdcr  the  bill,  hundi  or  note  on  which  the  suit  is  founded  to 
deposited  be  forthwith  deposited  with  an  officer  of  the  Court,  and  may 
ofCoiirt.  further  order  that  all  proceedings  shall  be  stayed  until  the 
plaintiff  gives  security  for  the  costs  thereof. 

Recovery  536.  The  holder  of  every  dishonoured  bill  of  exchange  or 
no^Lnon-  promissory  note  shall  have  the  same  remedies  for  the  recovery 
aooeptanoe  of  the  expenses  incurred  in  noting  ®  the  same  for  non-acceptance 
honoured  or  non-payment,  or  otherwise  ^,  by  reason  of  such  dishonour,  as 
bUlornote.  ^^  jj^^  under  this  chapter  for  the  recovery  of  the  amount  of 
such  bill  or  note. 

Procedure       537.  Except  as  provided  by  sections  53a  to  536  (both  in- 

in  suits 

^  This  expUuubtion  reverses  a  de-  order  under  this  section,  refusing  to 

cision  of  Phear  J.  on  Act  V  of  1866,  set  aside  an  ex  pmri9  dtcree,  see  2 

3  Ben.  O.  C.  J.  146 :  see  i  Gal.  130.  Bom.  644,    But  see  4  All.  387. 

'  within  ten  days  from  the  time  ^  3  Ben.  O.  C.  J.  83. 

when  the  summons  is  served,  Act  '  See  the  Negotiable  Instruments 

XV  of  1877,  sched.  II,  no.  159.  Act,  1881,  sec.  99 :   supra,  vol.  I.  p. 

^  Leave  may  be  granted  ex  parte,  706. 

6  Beii.  Appx.  64.  •  The  .words  '  or  otherwise '  seem 

"•'"     *  As  to  the  discretionary  power  to  to   enlarge   the  words  'expenses  in- 

require  security,  see  6  Ben.  Appx.  64.  curred,'     and    would,     accordingly, 

^  3  Ben.  Appx.  7.  include  costs  of  protest  on  a  foreign 

^  That    an    appeal    lies  from    an  bill. 
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elusive)^  the  procedure  in  suits  under  this  chapter  shall  be  the  under 
same  as  the  procedure  in  suits  instituted  under  Chapter  V.    ^'^P*®'- 

538.  Sections  53  Ji  to  537  (both  inclusive)  apply  only  to —  Applica- 

(a)  the  High  Courts  of  Judicature  at  Fort  WiUiam,  Madras  ^^^^^^^^ 
and  Bombay; 

(b)  the  Court  of  the  Recorder  of  Rangoon ; 

(c)  the  Courts  of  Small  Causes  in  Calcutta^  Madras  and 
Bombay^ ; 

(d)  the  Court  of  the  Judge  of  Earichf ;  and 

(e)  any  other  Court  having  ordinary  original  civil  jurisdic- 
tion to  which  the  Local  Government  may^  by  notification  in 
the  official  Gazette^  ^PP^J  them  ^. 

In  case  of  such  application  the  Local  Government  may 
direct  by  whom  any  of  the  powers  and  duties  incident  to  the 
provisions  so  applied  shall  be  exercised  and  performed,  and 
make  any  rules  which  it  thinks  requisite  for  carrying  into 
operation  the  provisions  so  applied. 

Within  one  month  after  such  notification  has  been  published 
such  provisions  shall  apply  accordingly,  and  the  rules  so  made 
shall  have  the  force  of  law. 

The  Local  Government  may,  from  time  to  time,  alter  or 
cancel  any  such  notification. 

CHAPTER  XL. 


OF   SUITS   EELATING  TO  PUBLIC   CHARITIES. 


539.  In  case  of  any  alleged  breach  of  any  express  or  con-  "wiien  suits 
structive  trusts  created  for  public  charitable  or  religious  relating  to 
purposes^or  whenever  the  direction  of  the  Court  is  deemed  charities 


^  8  Ben.  Appz.  10,  where  a  suit  for 
a  sum  within  the  jurisdiction  of  the 
Small  Cause  Court  was  successfully 
brought  in  the  High  Court. 

'  The  Government  of  Madras  has 
applied  them  to  the  Madras  Small 
Cause  Court  and  to  all  District  Mun- 
sifs'  Courts  in  the  Madras  Presidency, 
MacpheTBon^sListSj  i884,pp.ii5,  128; 
and  the  Chief  Commissioner  of  British 
Burma  has  extended  them  to  the 
Courts  of  the  Judge  of  Maulmain  and 


the  Deputy  Commissioner  of  Akyab, 
BriHsh  Burma  GazetteyMtiXch  1883, 
Part  I.  p.  98. 

■  A»  trust  *  for  the  feeding  of  way- 
farers and  travellers '  is  a  trust  for 
the  benefit  of  a  considerable  portion 
of  the  public  answering  a  particular 
description,  and  therefore  a  trust  for 
a  'public  charitable  purpose'  11  Cal. 
36.  As  to  the  words  *or  religious,* 
see  10  Mad.  506. 


672 


THE   CODE   OP  CIVIL  PROCEDURE, 


nifty  be 
broogfat. 


neceBsary  for  the  administration  of  any  sncli  trust,  tlie  Adv(V» 
cate  General  acting  ex  officio  ^,  or  two  or  more  persons  having  a 
direct  inter^t  In  xhe'trusfaiid  having  obtained  the  consent 
in  writing  of  the  Advocate  General  ^,  may  institute  a  suit  in 
the  High  Court  or  the  District  Court  within  the  local  limits 
of  whose  civil  jurisdiction  the  whole  or  any  part  of  the  subject- 
matter  of  the  trust  is  situate,  to  obtain  a  decree — 

{a)  appointing  new  trustees  under  the  trust ; 

(c)  vesting  any  property  in  the  trustees  under  the  trust ; 

(c)  declaring  the  proportions  in  which  its  objects  are  en- 
titled j 

(d)  authorising  the  whole  or  any  part  of  its  property  to  be 
let^  sold^  mortgaged  or  exchanged ; 

(e)  settling  a  scheme  for  its  management ; 

or  granting  such  further  or  other  relief  as  the  nature  of  the 
case  may  require  *. 

The  powers  conferred  by  this  section  on  the  Advocate 
General  may^  outside  the  Presidency-towns^  be^  with  the 
previous  sanction  of  the  Local  Government^  exercised  also  by 
the  Collector  or  by  such  officer  as  the  Local  Goverment  may 
appoint  in  this  behalf  ^. 

Act  No.  X  of  1840,  section  two,  is  hereby  repealed. 


^  His  costs  come  out  of  the  trust 
fund,  7  Bom.  19,  22,  23. 

^  8  CaL  3a.     But  see  7  AU.  178. 

per  Mahmiid  J.    As  to  the  power  of 

the  representativeB  of  the  author  of  a 

charitable  or  religious  trust,  see  5  CaL 

700. 

^  10  Mad.  185. 

*  Where  the  object  of  a  suit  is 
merely  to  recoT«r  the  trust -property 
from  outsiders,  this  section  does  not 
apply j  8  Bom.  365.  The  section  is 
permissive  or  directory,  not  man* 
datory,  8   Bom.  451,  45a.     It  does 


not  prohibit  private  suits  without  the 
Advocate '  trenerfiTfe  OCmsent.  As  to 
suits  for  the  management  of  a  re- 
ligious endowment,  to  which  the 
Advocate  General  is  not  a  party,  see 
3  Cal.'563:  3  Bom.  a  7  (breach  of 
trust  with  reference  to  detatihdn 
property). 

*  N,  W.P.  and  Oudh  Gazette,  27 
July,  1878,  p.  1058 :  Central  Provinces 
Gazette,  Oct.  1877,  Part  I.  A.  p.  305. 
As  to  the  Assistant  Commissioner, 
Ajmer,  see  Gazette  of  India ^  23  Dec* 
i88a,  Part  IL  p.  856. 
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PAKT    VI. 


OF  APPEALS. 


CHAPTER  XLI. 

OF   APPEALS   FROM  ORIGINAL   DECREES. 

540.  Unless  when  otherwise  expressly  provided  by  this  Appeal  to 
Code  ^  or  by  any  other  law  for  the  time  being  in  force  ^,  an  oriirinal 
appeal  shall  he  from  the  decrees,  or  from  any  part  of  the*^^"*®"* 
decrees  ^  of  the  Courts  exercising  original  jurisdiction  to  the  when  ex- 
Courtg  authorised  ^  to  hear  appeals  from  the  decisions  of  those  K^!^^^*^ 
Courts  ^. 


*  See  sec,  J597. 

"*  See,  for  example^^Act  I  of  1877, 
sec.  9  j^aammary  suits  for  possession 
of  immoveable  property),  and  Act  XV 
of  1882'J  sec,  37  (judgments  of  Pre- 
gldenej  Small  Cause  Courts).  An 
appeal  may  qj^sp  J)e  barred  by  agree- 
ment, 14  Moo,  I.  A.  203 :  8  Cal.  455  : 
1  All.  267. 

'  TheCode  allows  an  appeal  against 
a  portion  o|['|tific3eclBion ;  buttliis  sup- 
poses C^t  there  is  a  decision  relating 
to  the  disposal  of  the  entire  suit,  3 
Mad.  13.  "There  is  no  appeal  from 
^judgment  or  any  part  thereof,  6  Cal. 
20^Sut  see  ibid.  303.  And  a  ma- 
jority of  the  High  Court  at  Allahabad 
has  held  thatjf  a  decree  is  on  the  face 
of  it  entirely  mTSvour  of  a  party  to  a 
suit,  lie  Tias  no  tight  of  appeal  there- 
from, 7-All.  610. 

-  That  there  may  be  circumstances 
justifying  an  iippeal  on  a  mere  question 
of  costs,  see  3  Mad.  H.  C.  279 :  8 
Bom.  370,  but  see  8  Bom.  H.  C,  A. 
C.  J.  100,  142.  The  Judicial  Com< 
mittee  will  not,  as  a  rule,  alter  the 


direction  of  the  Court  below  with 
respect  to  costs  when  no  substantial 
alteration  is  made  in  the  decree  itself, 
7  Bom.  33. 

As  to  thetimes  within  which  appeals 
under  this  Code  must  be  made  see 
infra,  Act  XV  of  1877,  sched.  II,  arts. 
151,  152,  153,  156, 

*  with  reference  to  the  actual  value 
of  the  subject-matter  in  dispute  in  the 
original  suit,  7  l^ad.  H.  C.  356 :  9 
Ben.  190  :  5  N.  W.  P.  175  :  9  Bom. y 
H,  C.  286.  N^X 

'  A  defendant  against  whom  a  de- 
cree has  been  passed  ex  parte  may 
therefore  appeal,  3  Mad.  264 :  9  Mad, 
445,  dissenting  from  4  All.  387.  An 
appeal  therefore  lies  from  a  decree 
under  sec.  77  of  the  Begistration  Act, 
1877,  8  Bom.  269.  Or  from  an  order 
made  under  sec.  37  of  the  Bengal 
Rent  Act  (Ben.  Act  VIII  of  1869), 
7  Cal.  684.  Or  from  an  order  purport- 
ing to  cancel  a  certificate,  granted 
under  Act  XXVII  of  i860,  to  coUect 
the  debts  of  a  deceased  person. 


■) 
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Fonn  of  54L  The  appeal  shall  be  made  in  the  form  of  a  memoran- 
dum in  writing  presented  'by  the  appellant*^  and  shall  be  ac- 
Copy  to  oompanied  by  a  copy  of  the  decree  appealed  against  and  (unless 
memorui*  ^^^  Appellate  Court  dispenses  therewith)  of  the  judgment  on 
*o™*  which  it  is  founded. 

Cont«iiti         Such  memorandum  shall  set  forth,  concisely  and  under  dis- 
andam.      tinct  heads,  the  grounds  of  objection  to  the  decree  appealed 
against,  without    any  argument    or   narrative;    and    such 
grounds  shall  be  numbered  consecutively. 

Appellant  542.  The  appellant  shall  not,  without  the  leave  of  tlie 
sTOundBwt  ^^^^>  ^^"^  ^^  ^  heard  in  support  of  .any  other  ground  of 
out.  objection,  but  the  Court  in  deciding  the  appeal  shall  not  be 

confined  to  the  grounds  set  forth  by  the  appellant  ^ : 

Provided  that  the  Court  shall  not  rest  its  decision  on  any 

ground  not  set  forth  by  the  appellant,  tmless  the  respondent 

has  had  sufficient  opportunity  of  contesting  the  case  on  that 

ground*. 

Rejection        543*  If  the  memorandum  of  appeal  be  not  drawn  up  in 

ment  of      ^^^  manner  hereinbefore  prescribed,  it  may  be  rejected,  or  be 

memoran-   returned  to  the  appellant  for  the  purpose  of  being  amended 

within  a  time  to  be  fixed  by  the  Court  *^  or  be  amended  then 

and  there  •. 

When  the  Court  rejects  under  this  section  any  memoran- 
dum, it  shall  record  the  reasons,  for  such  rejection. 

When  a  memorandum  of  appeal  is  amended  under  this 
section,  the  Judge,  or  such  officer  as  he  appoints  in  this  behalf, 
shall  attest  the  amendment  by  his  signature. 

When  one       544.  Where  there  are  more  plaintifiEs  or  more  defendants 

of  Bever&l 

plaintiflfs     than  one  in  a  suit,  and  the  decree  appealed  against "^  proceeds 

ordefen-     q^  g^jjy  aground  common  to  all  the  plaintiffs  or  to  all  the 
dants  may  •'    °  ^ 

>  to  the  Judge,  3  N.  W.  P.  341.  *  a  All.  884. 

^  See  the  form,  ached.  IV,  no.  173.  'So  when  it  is   returned  for  the 

The  appellant  may  be  any  party  to  purpose  of  being  sufficiently  stamped 

the  suit  who  is  dissatisfied  with  the  a  time  should  be  fixed;  2  All.  875. 

decree,  3  All.  15a,  157.    But  he  must  *  There  is  no  limitation  as  to  the 

be  a  party,  i  Mad.  H.  C.  8,  or  the  time  within  which  the  memorandum 

representative  of  one,  5  Suth.  Civ.  R.  may  be  rejected  or  amended,  7  All. 

133  :  7  Ben,  149.  ^  whether  ex  parte  or  not.  13  Suth. 

*  Ben.  F.  B.  900.  Civ.  B.  1 14. 
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defendants'^  any  one  of  the  plaintiffs  or  of  the  defendants  may  obtain  re- 
"^appeal  kg-airist  the  whole  ^  decree,  and  thereupon  the  Appellate  whole  de- 
Court  may  revSrse  or  modify  the  decree  in  favour  of  all  the  ^^' 
plaintiffs  or  defendants,  as  the  case  may  be^. 

Of  staying  and  executing  Decrees  under  ApjpeaL 

545.  Execution  of  a  decree  shall  not  be  stayed  by  reason  Execution 
only  of  an  appeal  having  been  preferred  against  the  decree ;  ^ot  stayed 
but  the  Appellate  Court  may  for  sufficient  cause*  order  the  ^^^^J  ^X 

f^,        ^         _,  ^^ — -•*  ■  reasonof 

execution  to  be  stayed  ^:  appeal. 

If  an  application  be  made  for  stay  of  execution  of  an  ap-  Stay  of 
pealable  decree  before  the  expiry  of  the  time  allowed  f or  ^^^^  time 
appealing  therefrom,  the  Court  which  passed  the  decree  may  for  appeal- 
for  sufficient  cause  order  the  execution  to  be  stayed*  :  expired. 

Provided  that  no  order  shall  be  made  under  this  section 
unless  the  Court  making  it  is  satisfied — 

{a)  that  substantial  loss  may  result  to  the  party  applying 
for  stay  of  execution  unless  the  order  is  made  ^ ; 

[b)  that  the  application  has  been  made  without  unreasonable 
delay®;  and 

{c)  that  security  has  been  given  by  the  applicant  for  the 
due  performance  of  such  decree  or  order  as  may  ultimately  be 
binding  upon  him^. 

546.  If  an  order  is  made  for  the  execution  of  a  decree  Security 
against  which  an  appeal  is  pending,  the  Court  which  passed  ^^^^^  fo^ 
the  decree  shall,  on  sufficient  cause  being  shown  by  the  ap-  execution 
pellant,  require  security  to  be  given  for  the  restitution  of  any  appealed 
property  which  may  be  taken  in  execution  of  the  decree^®,  or  *g*^^*' 


^  aad  in  such  caseg  only,  14  Suth. 
Civ.  K."i30. '  "■"  "' 

*  18  Suth.  Civ.  R.  26. 

^  For  cases  within  this  section  see  3 
Cal.  738 :  7  Ben.  Appx.  28 :  4  Mad. 
H.  C.  26  :  II  Bom.  596.  For  cases  not 
within  it,  see  2  Suth.  Civ.  B.  227  :  11 
ibid.  238. 

*  phewn  by  a  party,  Marshall,  478. 
As  to  staying  execution  of  decrees 

appealed  to  Her  Majesty  in  Council, 
see  infra,  sees.  606,  608. 

*  Such  order  is   appealable   under 


sec.  244,  7  All.  73. 

'  See  Wilson  v.  Church,  12  Ch. 
Div.  454. 

»  17  Suth.  Civ.  R.  160. 

•  Bourke,  O.  C.  J.  103.  An  order 
requiring  excessive  security  is  appeal- 
able, 1 2  Cal.  624.  As  to  the  cessation 
of  the  surety's  liability,  see  13  Suth. 
Civ.  R.  403 :  2  Bom.  654  :  3  Bom.  204. 

^'^  An  ordec  requiring  such  security 
is  appealable  under  sec.  244,  cl.  (c), 
8  Cal.  477. 
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for  the  payment  of  the  valae  of  sach  property  and  for  the  due 
performance  of  the  decree  or  order  of  the  Appellate  Court, 

or  the  Appellate  Coort  may  for  like  cause  direct  the  Court 
which  passed  the  decree  to  take  such  security. 

And  when  an  order  has  heen  passed  for  the  sale  of  im- 
moveable  property  in  execution  of  a  decree  for  money^  and  an 
appeal  is  pending  against  such  decree^  the  sale  shall  on  the 
application  of  the  judgment-debtor  be  stayed  until  the  appeal 
is  disposed  of,  on  such  terms  as  to  giving  security  or  other- 
wise as  the  Court  which  passed  the  decree  thinks  fit. 

No  todi  547*  No  such  security  as  is  mentioned  in  sections  545  and 
bereq^red  54^  shaR  be  required  from  the  Secretary  of  State  for  India  in 
^^  Council,  or  (when  Government  has  undertaken  the  defence  of 

mentor  the  suit)  from  any  public  officer  sued^  in  respect  of  an  act 
offi'^        alleged  to  be  done  by  tumTn  his  oiTicial  capacity. 

Of  Procedure  iu  Appeal  from  Decrees. 

Rcgiitrjof  548«  When  a  memorandum  of  appeal  is  admitted,  the 
memonn-  Appellate  Court  or  the  proper  officer  of  that  Court  shall 
pe«L  endorse  thereon  the  date  of  presentation,  and  shall  register  the 

appeal  in  a  book  to  be  kept  for  the  purpose. 
Register  of      Such  book  shall  be  called  the  Register  of  Appeals^. 

appeals. 

Power  to  649«  The  Appellate  Court  may  at  its  discretion^,  either 
require  ap-  before  the  respondent  is  called  upon  to  appear  and  answer  or 

Dellant  to 

^jyesecari-  afterwards  on  the  application  of  the  respondent,  demand  {rom 
ty forcoetp.  \^q  appellant  security*  for  the  costs  of  the  appeal,  or  of  the 
original  suit,  or  of  both^ : 

^  under  chap.  XXVII.  no    sufficieulLjg^SA^.  ^^^   rg^^urisg 

'  see    form,    ached.   IV,   no.    174.  hiin  to  give  security  for  the  costs  of 

When  an  appeal  is  once  registered,  the  the  appeal,  3  Bom.  a :  417  All.  546 : 

appellant  cannot  withdraw  it  without  8  All.  203.    A  buHqx  in ^ornid  j^aw 

the  Court's  permission,  3  Mad.  H.  C.  pirU  may,  however,  be  required  under 

368.  this  section  to  give  security  for  costs  ; 

'  Of  course  this  discretion  must  be  but  very  special  grounds  (e.g.  that  he 

properly  exercised ;  and  it  is  not  so  is  a  mere  creatosa  in  tha  ^iT>*ii^f  of  a 

exercised  when  the  order  requiring  wealthy  man)   should  be  shown,   3 

security  has  been  made  without  oppor-  Mad.  66  (dissenting  from   17   Suth. 

tunity  being  given  to  the  appellant  Civ.  B.  68),  and  see  7  All.  542  :  3  Bom. 

to  show  cause  against  it,  5  All.  380.  242.    No  appeal  liea  from  an  order 

*  i.  e.  some  ascertained  amount  of  under  this  paragraph,  6  N.  W.  P.  172, 
security,  9  All.  164.  175. 

*  The  appellant's  poverty  is  by  itself 
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Provided  that  the  Court  shall  demand  such  security  in  all  When  ap- 
cases  in  which  the  appellant  is  residing  out  of  British  India,  ^^"^01^! 
and  is  not  possessed  of  any  sufficient  immoveable  property  BritiBh 
within  British  India  independent  of  the  property  (if  any)  to  ^     ' 
which  the  appeal  relates. 

If  such  security  be  not  furnished  within  such  time  as  the 
Court  orders,  the  Court  shall  reject  the  appeal  ^, 

550.  When  the  memorandmn  of  appeal  is  registered,  the  Notice 
Appellate  Court  shall  send  notice  of  the  appeal  to  the  Court  Jj^oge  de- 
against  whose  decree  the  appeal  is  made.  cree  ap- 

If  the  appeal  be  from  a  Court  the  records  of  which  are  not  Jl^ainst. 
deposited  in  the  Appellate  Court,  the  Court  receiving  such  Trans- 
notice  shall  send  with  all  practicable  despatch   all   material  ™"8ion  of 

*  *  ^  papers  to 

papers  in  the  suit^,  or  such  papers  as  may  be  specially  called  Appellate 
for  by  the  AppeUate  Court.  ^^^• 

Either  party  may  apply  in  writing  to  the  Court  against  Copies  of 
whose  decree  the  appeal  is  made,  specifying  any  of  such  papers  ®^     *  * 
in  such  Court  of  which, he  requires  copies  to  be  made;  and 
copies  of  such  papers  shall  be  made  at  the  expense  of  the 
applicant,  and  shall  be  deposited  accordingly. 

551.  The  Appellate  Court  may,  if  it  thinks  fit,  after  fixing  Power  to 
a  time  for  hearing  the  appellant  or  his  pleader,  and  hearing  ^gj^ 
him  accordingly  if  he  appears   at   such   time,  confirm  the  of  lower 
decision  of  the  Court  against  whose  decree  the  appeal  is  made,  out  sending 
without  sending  notice  of  the  appeal  to  such  Court  and  with-  ^*  ^<>^^^* 
out  serving  notice  on  the  respondent  or  his  pleader ;  but  in 

such  case  the  confirmation  shall  be  notified  to  the  same  Court  ^. 

552.  The  Appellate  Court,  unless  where  it  confirms,  under  Day  for 
section  551,  the  decision  of  the  lower  Court,  shall  fix  a  day  ^^^ 
for  hearing  the  appeal. 

Such  day  shall  be  fixed  with   reference  to   the   current 


^  This,  of  course,  is  subject  to  the 
power  of  the  Court  to  extend  the 
tinie  i^ltMtt*^^!cTi  it  has  ordered  the 
security  to  he  furnished,  1  All.  687 ; 
II  Cal.  716;  see  9  All.  164.  The 
ri^ection  of  Jihe  9^^^^  is.  a  decree  and 
agpealable^  All.  380. 

«  ii  Suth.  Civ.  B.  248. 


»  Cf.  Act  IX  of  1 873,  sec.  7,  by  which 
sec.  551  was  suggested.  A  proceeding 
under  this  section  is  a  trial,  2  AH.  819, 
823;  the  'confirmation'  is  a  decree 
(sec.  2)  ;  and  the  procedure  authorised 
under  sec.  552  does  not  dispense  with 
the  necessity  of  drawing  up  a  judg- 
ment, 3  Mad.  I . 
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pQblica- 
tioQ  And 
MTvice  of 
notice  of 
day  for 
hearing 
appeal. 


Appellate 
Omrt  may 
it«elf  cause 
notice  to  be 
lenred. 


business  of  the  Court,  the  place  of  residence  of  the  respondent, 
and  the  time  necessary  for  the  service  of  the  notice  of  appeal, 
so  as  to  allow  the  respondent  sufficient  time  to  appear  and 
answer  the  appeal  on  such  day. 

558«  Notice  of  the  day  so  fixed  shall  be  stuck  up  in  the 
appellate  court-house,  and  a  like  notice^  shall  be  sent  by  the 
Appellate  Court  to  the  Court  against  whose  decree  the  appeal 
is  made,  and  shall  be  served  on  the  respondent  or  on  his 
pleader  in  the  Appellate  Court  in  the  manner  provided  in 
Chapter  VI  for  the  service  on  a  defendant  of  a  summons  to 
appear  and  answer ;  and  all  rules  applicable  to  such  sunmions 
and  to  proceedings  with  reference  to  the  service  thereof,  shall 
apply  to  the  service  of  such  notice. 

Instead  of  sending  the  notice  to  the  Court  against  whose 
decree  the  appeal  is  made,  the  Appellate  Court  may  itself 
cause  the  notice  to  be  served  on  the  respondent  or  his  pleader 
under  the  rules  above  referred  to. 


Contents  of     554*  The  notice  to  the  respondent  shall  declare  that,  if  he 
notice.        ^q^  j^q^  appear  in  the  Appellate  Court  on  the  day  so  fixed^ 
the  appeal  will  be  heard  ex  parte. 


Bight  to 
begin. 


Dismissal 
of  appeal 
fur  appel- 
lant's dofi 
fault. 


Procedure  on  Hearing. 

555.  On  the  day  so  fixed^  or  on  any  other  day  to  which  the 
hearing  may  be  adjourned^,  the  appellant  shall  be  heard  in 
support  of  the  appeal.  The  Court  shall  then,  if  it  does  not 
dismiss  the  appeal  at  once^,  hear  the  respondent  against  the 
appeal,  and  in  such  case  the  appellant  shall  be  entitled  to 
reply. 

556.  If  on  the  day  so  fixed,  or  any  other  day  to  which  the 
hearing  may  be  adjourned,  the  appellant  does  not  attend  in 
person  or  by  his  pleader,  the  appeal  shall  be  dismissed  for 
default*. 


^  See  form,  sched.  IV,  no.  1 75.  In 
the  case  of  the  High  Courts  see  sec. 
636. 

'  When  an  appeal  was  decided 
hefpri.  ,tha  day  40  fixed,  the  pleaders 
beii^  present  and  arguing  the  case, 
the  irr^^larity  was  condoned,  i  Suth. 
Civ.  R.  246. 


•  3  Bom.  O.  C.  J.  53. 

*  So  when  both  parties   failed 


kiled   tf)     W 
appeal,  "Marshall,  5.     So  when  the^^ 
pleader  who  has  signed  the  memopsn^^ 
dum  refuses  to  argue  on  the  ground 
that  he  is  unprepared,  15  Suth.  Civ. 
R.  143.    The  order  of  dismissal  is  not 
appealable,  a  All.  616.  I 
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If  the  appellant  attends  and  the  respondent  does  not  attend^  Hearing 
the  appeal  shall  be  heard  ex  parte  in  his  absence.  parte, 

557.  If  on  the  day  so  fixed,  or  any  other  day  to  which  the  Dismissal 
hearing  may  be  adjourned,  it  is  found  that  the  notice  to  the  ^1^*^^^ 
respondent  has  not  been  served  in  consequence  of  the  failure  notice  not 
of  the  appellant  to  deposit,  within  the  period  fixed  by  the  conse-  ^ 
Court  ^,  the  sum  required  to  defray  the  cost  of  issuing  the  qnence  of 
notice,  the  Court  may  order  that  the  appeal  be  dismissed  f  :       failure  to 

Provided  that  no  such  order  shall  be  passed,  although  the  ^^V^^ 
notice  has  not  been  served  upon  the  respondent,  if  on  the  day 
fixed  for  hearing  the  appeal  the  respondent  appears  in  person 
or  by  a  pleader,  or  by  a  duly  authorised  agent. 

558.  If  an  appeal  be  dismissed  imder  section  556  or  section  Re-admis- 
557,  the  appellant  may  apply  ^  to  the  Appellate  Court  for  the  '^^^  ^[ 
re-admission  of  the  appeal ;  and  if  it  be  proved  that  he  was  missed  for 
prevented  by  any  suflScient  cause  from  attending  when  the  **®™'"^*- 
appeal  was  called  on  for  hearing  or  from  depositing  the  sum 

so  required,  the  Court  may  re-admit  the  appeal  on  such  terms 
as  to  costs  or  otherwise  as  the  Court  thinks  fit  to  impose  upon 
him*. 

559*  If  it  appear  to  the  Court  at  the  hearing  that  anypowerto 
person  who  was  a  party  to  the  suit  in  the  Court  afifainst  whose  f ^J<^^ 

*  .  *•  •  hearing, 

decree  the  appeal  is  made,  but  who  has  not  been  made  a  party  and  make 
to  the  appeal,  is  interested  in  the  result  of  the  appeal,  the  ^Z^ 
Court  may  adjourn  the  hearing  to  a  future  day  to  be  fixed  respon- 
by   the   Court,   and  direct   that    such   person   be   made    a 
respondent^. 

560.  When  an  appeal  is  heard  ex  parte  in  the  absence  of  Re-hearing 
the  respondent,  and  judgment  is  given  against  him,  he  may  tion  of  r^' 


»  II  Suth.  Civ.  R.  390. 

'  And  there  is  no  appeal  against 


^ch  orH&PT*' 
^^teHhin  thirty  days  from  the  date 
of  the  dismissal,  Act  XV  of  1877, 
sched.  II,  art.  168. 

*  An  order  refusing  to  re -admit  an 
appeal  is  appealable,  sec.  588,01.  (27). 

'^  This  discretionary  power  is  not 


affected  by  the  Limitation  Act,  9  Cal. 
363.  It  does  not  empowef  the  Court 
virtually  to  make  an  appeal  for  an 
appellant,  who  has  re&ained  from 
availing  himself  of  his  privileges 
under  the  law,  by  introducing  for  him 
other  respondents  than  those  he  has 
included  in  his  petition  of  appeal,  5 
AU.  267. 
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•popdent     apply  ^  to  the  Appellate  Court  to  rehear  the  appeal^ ;  and  if  he 

C^m«»    satisfies  theCourt'  that  the  nollee  was  not  duly  served,  or  that 

paHe  de-    he  was  prevented  by  sufficient  cause  from  attending  when  the 

appeal  was  called  on  for  hearing*,  the  Court  may  rehear  the 

appeal  on  such  terms  as  to  costs  or  otherwise  as  the  Court 

thinks  fit  to  impose  upon  him  ^. 

ITpon  b«ftr-  56L  Any  respondent,  though  he  may  not  have  appealed 
dStmSy''  against  any  part  of  the  decree,  may  upon  the  hearing  not  only 
object  to     support  the  decree  on  any  of  the  grounds  decided  against  him  •^^ 

hehad        i^  the  Court  below,  but  take  any  objection  to  tLe  decree* 

preferred  which  he  could  have  taken  by  way  of  appeal  *,  provided  he  has 
appeal.       filed  a  notice  of  such  objection  not  less  than  seven  days  before 

the  date  fixed •  for  the  hearing  of  the  appeal^®. 
Form  of         Such  objection  shall  be  in  the  form  of  a  memorandum,  and 
proWaioM^  the  provisions  of  section  541,  so  far  as  they  relate  to  the  form 
applicable  and  contents  of  the  memorandum  of  appeal,   shall  apply 
*''"^-      thereto". 

Remand  of  562.  If  the  Court  against  whose  decree  the  appeal  is  made 
AppelUte   lias  disposed  of  the  suit  upon  a  preliminary  point  so  as  to 

Court. 

>  witbin  tbirty  days  from  tbe  date  decree,  see  7  All.  620. 

of  tbe  bearing  of  tbe  i^peal.  Act  XV  "      "  Tbe  right  w    a»4    ■natrirftii.  Jba 

of  1877,  scbed.  IT,  no.  169.  matters  in  contention  between  ,.ths 

*  This  iB  permissive  and  discretion-  objecting  respondent  and  the  afip^J- 
ary,   not  mandatory^  and  does    not  l»nt,  7  Mad.  315. 

(e.g.)   deprive    respondents   of  their  'The  object  of  this  provision   £9 

right  of  second  appeal  under  sec.  584,  that  tbe  appellant  may  have  timelj 

3  All.  568.  intimation    of   pri^osed    objectiona. 

•  by  sufficient  evidence,  6  Suth.  When,  therefore,  the  hearing  is  post- 
Misc.  43.  poned,  it  is  enough  if  tbe  notice  is 

*  If  be  is  not  prepared  at  tbe  time  filed  seven  days  before  tbe  day  fixed 
to  satisfy  the  Court  in  these  particu-  for  the  postponed  bearing,  8  Bom. 
lars  his  application  is  properly  re-  559-  ^^  9  Cal.  631.  But  see  4  All. 
jected,  6  Cal.  548.  248.    The  provisions  of  para,  a    of 

■  An  order  refusing  to  rehear  is  sec.  5  of  the  Limitation  Act  do  not 

appeaUble,  sec.  588,  d.  (37).  extend  to  the  period  of  seven  days,  7 

•  The 'grounds 'referred  to  must  be  Cal.  654.  Bnt  where  the  time  for 
questions  substantially  in  issue,  4  AU.  filing  the  notice  expires  when  tbe 
^ni.  Court  is  closed,  the  first  paragraph  of 

7  Marshall,  153 :  Ben.  F.  B.  431 :  8  that  section  applies,  4  All.  43a 
Bom.  368.    Whether  the  words  'ob-  "  Cross-objectiona  cannot  be  taken' '     \ 

jection  to  the  decree '  refer  only  to  or  filed  in  formd  pav^^em,  1 1  Cal* 

matters  existing  upon  the  face  of  the  735  •  i  ^om-  75  •  ^  Mad.  215. 
decree,  and  not  to  those  which  should  ^*  8  All.  551. 

have  existed  h\ii  do  not  exist  in  the 
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exclude  any  evidence  of  fact  which  appears  to  the  Appellate 
Court  essential  to  the  detennination  of  the  rights  of  the 
parties^  and  the  decree  upon  such  preliminary  point  is  reversed 
in  appeal,  the  Appellate  Court  may,  if  it  thinks  fit,  by  order 
remand  the  case,  together  with  a  copy  of  the  order  in  appeal, 
to  the  Court  against  whose  decree  the  appeal  is  made,  with 
directions  to  re-admit  the  suit  under  its  original  number  in 
the  register  and  proceed  to  investigate  the  suit  on  the  merits. 
The  Appellate  Court  may,  if  it  thinks  fit,  direct  what  issue 
or  issues  shall  be  tried  in  any  case  so  remanded^. 

563*  When  a  case  is  remanded  with  directions  to  take  any  When 
evidence  so  excluded,  the  Court  to  which  the  case  is  remanded  ^y"  n^ 
shall  not  take  any  other  evidence  in  the  case,  except  evidence  barred, 
tendered  to  contradict  the  evidence  so  taken  2. 

564.  The  Appellate  Court  shall  not  remand  a  case  for  a  Limit  to 
second  decision,  except  as  provided  in  section  562^.  remand. 

565.  When  the  evidence  upon  the  record  is  sufficient  to  When  evi- 
enable  the  Appellate  Court  to  pronounce  judgment,  the  Appel-  p^^^^ 
late  Court  shall,  after  resettling  the  issues,  if  necessary,  finally  suflBcient, 
determine  the  case*,  notwithstanding  that  the  judgment  of  the  co^  u> 
Court  against  whose  decree  the  appeal  is  made  has  proceeded  determine 
wholly  upon   some  ground   other  than  that  on  which  the 
Appellate  Court  proceeds^. 

566.  If  the  Court  against  whose  decree  the  appeal  is  made  When  Ap- 
has  omitted  to  frame  or  try  any  issue,  or  to  determine  any  Court  may 
question   of  fact^,   which   appears  to  the  Appellate   Court  ^*™®*^- 
essential  to  the  right  decision  of  the  suit  upon  the  merits^,  refer  them 


*  This  ia  the  only  section  empower- 
ing tfieTSjp5[5SnalT Court  to  remand, 
8  yM.^-^Ti^^ti'.  "T?he  remand  cannot 
be  for  the  purpose  of  amending  the 
plaint,  2  Alt.  670,  pr  resettling  issues, 
14  Suth.  Civ.  R  69.  And  see  9  Mad. 
355  :  1 1  Bom.  663. 

Orders  remanding  a  case  are  appeal- 
able, sec.  588,  cl.  (28),  even  though 
the  case  remanded  is  a  Small  Cause 
Court  case,  3  All.  18. 

'  As  to  the  positive  duty  of  the 
Court  to  fix  a  day  for  the  parties  to 


appear  etc.,  see  14  Snth.  Civ.  B.  401 : 
i  7  IWd.  70* 
'  10  Bom.  398 :  6  Mad.  239,  244. 

*  3  Mad.  96  ;  but  see  5  All.  14. 
'12  Cal.  239.    Section  565  enables 

the  appellate  Court  in  some  cases  to 
determine  a  question  of  fact  upon 
the  evidence  then  on  the  record,  but 
cannot  apply  where  the  case  has  not 
been  set  up  in  the  lower  Court,  L.  R.,  ,■ 
12  I.  A.  170,  „^ 

•  in  a  legal  manner,  7  -^U*  655. 
^  5  Cal.  283. 


\ 
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for  iriAl  and  the  evidence  upon  the  record  is  not  sufficient  to  enable  the 
whoiede-  Appellate  Court  to  determine  such  issue  or  question^  the 
cree  ap-  Appellate  Court  may  frame  issues  for  trial  ^,  and  may  refer  the 
^nat,      same  for  trial  to  the  Court  against  whose  decree  the  appeal  is 

made,  and  in  such  case  shall  direct  such  Court  to  take  the 

additional  evidence  required, 

and  such  Court  shall  proceed  to  try  such  issues,  and  shall 

return  to  the  Appellate  Court  its  finding  thereon^  together 

with  the  evidence  \  ~ 

Finding  567.  Such  finding  and  evidence  shall  become  part  of  the 

beV^t^n  record  in  the  suit ;  and  either  party  may,  within__a_time*  tobe 
record.  fixed  by  the  Appellate  Court,  present  a  memorandum  of 
Objections  objections  to  the  finding. 

n  ing.  j^f^Y  the  expiration  of  the  period  fixed  for  presenting  such 
Ation  of  memorandum,  the  Appellate  Court  shall  proceed  to  determine 
*PP^       the  appeal. 

Prodaction  568.  The  parties  to  an  appeal  shall  not  be  entitled  to  pro> 
dittonal  ^^^®  additional  evidence,  whether  oral  or  documentary,  in  the 
evidence  in  Appellate  Court.     But  if 

Cou^.^  (^)  ^^^  Court  against  whose  decree  the  appeal  is  made 

refuses  to  admit  evidence  which  ought  to  have^been  admitted^ 
or  ' 

(b)  the  Appellate  Court  requires  any  document  to  be  pro-        ' 
duced   or   any  witness  to  be  examined  to  enable  it  to  pro- 
nounce judgment ;  or  for  any  other  substantial  cause, 

the  Appellate  Court  may  allow  such  evidence  to  be  pro- 
duced, or  document  to  be  received,  or  witness  to  be  examined®.         I 
Whenever  additional  evidence  is  admitted  by  an  Appellate 

^  Th%t  ibis  power  abould  be  can-  following  i  All.  165  and  dissoitiiig 

tiously  exercised,  see  1 1  Moo.  I.  A.  from  i  Agra,  50.                                  -^        , 

48  :  L.  R.,  3  I.  A.  279.  *  i.e.  a  reasonable  time,  4  Agra,  96.  J  O  /[ 

*  i.e.  its  answer  to  the  proposition  That  objections  not  taken  nndeMOTS: 

referred  Ibr-hiqniiy,  7  AD.  771.    The  567  cannot  be  raised  on  second  appeal,           1 

Court  to  which  idsnes  are  referred  see  10  All.  28.                                                 1 

under  this  section  has  only  jurisdiction  «  11  Cal.  142, 143.  .  A  looaUn^liU^C^ 

to  try  them,  and  cannot,  e.  g.,  refer  the  may  be  ordered  under  this  section,  17/ 

case  under  chap.  XXXVII,  7  All.  5  23.  Suth.  Oir.  R.  300.    An  order  refusini^ ' 

'  That  the   appellate    Court  may  to  admit  additional  evidence  may  be  "1  ^ 

examine  the  eyidenoe  on  which  such  reviewed,  17  ibid.  47.                             / 

finding  is  founded,   see   2  All.  908,  y 
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Court,  the  Court  shall  record^  on  its  proceedings  the  reason  for 

1  1  *  *  9     ^**>*— — ».WM  III      Kit* 

such  admission'^. 

569.  Whenever  additional  evidence  is  allowed  to  be  re-  Mode  of 
ceived,  the  Appellate  Court  may  either  take  such  evidence,  or  Jj^/^^ 
direct  the  Court  against  whose  decree  the  appeal  is  made,  or  evidence, 
any  other  subordinate  Court,  to  take  such  evidence  and  to 

send  it  when  taken  to  the  Appellate  Court. 

570.  In  all  cases  where  additional  evidence  is  directed  or  Points  to 
allowed  to  be  taken,  the  Appellate  Court  shall  specify  the^®^^f®^ 
points  to  which  the  evidence  is  to  be  confined,  and  record  on  corded, 
its  proceedings  the  points  so  specified^. 

Of  the  Judgment  in  Appeal, 

571.  The  Appellate   Court,  after  hearing  the   parties   or  judgment 
their  pleaders  and  referring  to  any  part  of  the  proceedings,  ^^here^prt 
whether  on  appeal  or  in  the  Court  against  whose  decree  the  nounced. 
appeal  is  made,  to  which  reference  may  be  considered  necessary, 

shall  pronounce  judgment  in  open  Court,  either  at  once  or  on 
some  future  day,  of  which  notice  shall  be  given  to  the  parties 
or  their  pleaders. 

572.  The  judgment  shall  be  written  in  English ;  provided  Language 
that  if  English  is  not  the  mother-tongue  of  the  Judge,  and  he  ^J^^  ^" 
is  not  able  to  write  an  intelligible  judgment  in  English,  the 
judgment  shall  be  written  in  his  mother-tongue  or  in  the 
language  of  the  Court. 

573.  When  the  language  in  which  the  judgment  is  written  Tranala- 
is  not  the  language  of  the  Court,  the  judgment  shall,  if  any  j^^^eJ^t. 
party  so  require,  be  translated  into  such  language,  and  the 
translation,  after  it  has  been  ascertained  to  be  correct,  shall 

be  signed  by  the  Judge  or  such  officer  as  he  appoints  in  this 
behalf. 


in  open  court  and  in  the  presence  reception  of  evidence  at  a  late  stage  ' 

e"  piurties,  2 1  butli.  <div.  R.  416.  of  litigation,  and  the  statement  of  the  . 

This  provision,  though  not  a  con-  reasons  may  inspire  confidence  and 

dition  precedent  to  the  reception  of  disarm  objection,  1 1  Moo.  I.  A.  368, 

the  evidence,  is  yet  one  that  ought  at  per  Lord  Bomilly. 

all  times  to  be  strictly  complied  with.  ^  See  form  of  order,  Suth.  Sp.  No.  p. 

It    is   a  salutary    provision,    which  125. 

operates  as  a  check  against  a  too  easy 
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Contciito 
of jadg- 
meni. 


Date  and 
eignatare. 


574.  The  judgment  of  the  Appellate  Court  shall  state — 
(a)  the  points  for  determination; 
(6)  the  decision  thereupon ; 

(c)  the  reasons  for  the  decision  ]^;  and 

(d)  when  the  decree  appealed  against  is  reversed  or  varied^ 
the  relief  to  which  the  appellant  is  entitled^, 

and  shall  at  the  time  that  it  is  pronounced  be  signed  and 
dated  by  the  Judge  or  by  the  Judges  concurring  therein^. 


Decision         575.  When  the  appeal  is  heard  by  a  Bench  of  two  or  more 
peaThMrd  Judges,  the  appeal  shall  be  decided  in  accordance  with  the 


r^ 


y  two 

or  more 

Jadgea. 


opinion  of  such  Judges  or  of  the  majority  (if  any)  of  such 
Judges. 

If  there  be  no  such  majority  which  concurs  in  a  judgment 
varying  or  reversing  the  decree  appealed  against^  such  decree 
shall  be  affirmed : 

Provided  that  if  the  Bench  hearing  the  appeal  is  composed 
of  two  Judges  belonging  to  a  Court  consisting  of  more  than 
two  Judges^  and  the  Judges  composing  the  Bench  differ  in 
opinion  on  a  point  of  law^  the  appeal  may  be  referred  to  one 
or  more  of  the  other  Judges  of  the  same  Courts  and  shall  be 
decided  according  to  the  opinion  of  the  majority  (if  any)  of 
all  the  Judges  who  have  heard  the  appeal^  including  those 
who  first  heard  it*. 

"When  there  is  no  such  majority  which  concurs  in  a  judg- 
ment varying  or  reversing  the  decree  appealed  against^  such 
decree  shall  be  affirmed. 

The  High  Court  may,  from  time  to  time,  make  rules 
consistent  with  this  Code  to  regulate  references  under  this 
section*. 


^  showing  upon  what  points  of  fact 
or  law  the  decision  turns,  1 2  Suth.  Civ. 
11.  272,  per  Marlcby  J. 

^  I  Ben.  A.  C.  50. 

'  These  provisions  are  imperative, 
and  apply  alike  to  cases  remanded  by 
the  first  appellate  Court  for  the  trial 
of  iaauea  and  to  those  in  which  no 
such  remand  has  taken  place,  6  All. 
383,  and  see  9  All.  27,  31. 

*  The  Bench  hearing  an  appeal  so 


referred  must  include  the  Judges  who 
first  heard  it»  aod  whose  difference  in 
opinion  necessitated  the  reference,  6 
All.  468. 

'  This  section  does  not  take  away 
the  right  of  appeal  which  is  given  by 
clause  15  of  the  Letters  Patent.  But 
it  supersedes  the  provision  in  clause 
36,  10  Cal.  816,  following  3  Bom. 
204. 
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576.  When  the  appeal  is  heard  by  more  Judges  than  one,  Dissent 
any  Judge  dissenting  from  the  judgment  of  the  Court  shall  ^^^^T 
state  in  writing  the  decision  or  order  which  he  thinks  should 

be  passed  on  the  appeal^  and  he  may  state  his  reasons  for  the 
same. 

577.  The  judgment   may  be  for  confirming,  varying  or  what 
reversing  the  decree  against  which  the  appeal  is  made^  or,  if  ^"^^^j^* 
the  parties  to  the  appeal  agree  as  to  the  form  which  the  decree 

in  appeal  shall  take,  or  as  to  the  order  to  be  passed  in  appeal, 
the  Appellate  Court  may  pass  a  decree  or  order  accordingly, 

578.  No  decree  shall  be  reversed  or  substantially  varied.  No  decree 
nor  shall  any  case  be  remanded,  in  appeal,  on  account  of  any  ^^  fo^  ^r- 
error,  defect  or  irregularity,  whether  in  the  decision  or  in  any  ^^^  ®*?-  ^^' 

.  .  •  .  .      affecting 

order  passed  in  the  suit,  or  otherwise^  not  affecting  the  merits  meritt  or 

jurisdic- 
tion. 


of  the  case^  or  the  jurisdiction  of  the  Court ^. 

Of  the  Decree  in  Appeal. 
579.  The  decree  of  the  Appellate  Court  shall  bear  date  the  Date  and 

J  i_*  "L  j.i_     •    J  X  J  contenta  of 

day  on  wnicn  the  judgment  was  pronounced.  decree. 

The  decree  shall  contain  the  number  of  the  appeal,  and  the 
memorandum  of  appeal,  including  the  names  and  description 
of  the  appellant  and  respondent,  and  shall  specify  clearly  the 
relief  granted  or  other  determination  of  the  appeal^. 

The  decree  shall  also  state  the  amount  of  costs  incurred  in 
the  appeal,  and  by  what  parties  and  in  what  proportions  such 
costs  and  the  costs  in  the  suit  are  to  be  paid. 

The  decree  shall  be  signed  and  dated  by  the  Judge  or 
Judges  who  passed  it : 


*  15  Snth.  Civ.  R.  535  (decree 
xnakinj^  an  agent  liable  instead  of  his 
principal)!  oBoin.  H".  C,  A.  C.  J.  20 
(suit  without  written  aathoritj  on 
"behalf  orabsent  sepoy). 

*  See  the  Evidence  Act  (I  of  187a), 
sec.  167 :  8  Bom.  410:  a  All.  889:  4 

>  All.  163, 389:  i4Cal.  159.  Sec.  12  of 
the  Court  Fees  Act  (which  requires  a 
superior  or  appeUate  Court  to  dismiss 
tlie  suit  in  case  the  court-fee  is  de- 
ficient and  the  defaulter  does  not  pay 
in  the  deficiency)  must  be  read  with 

j    sec.  578  of  the  Code,  7  Cal.  348,  35  a. 


See  Act  VII  of  1887,  sec.  ii. 

For  instances  of  the  irregularities 
contemplated  by  this  section  see 
Marshall,  455  (trying  two  suits  to- 
gether) :  13  Suth.  Civ.  K.  325  (mis- 
valuation  of  suit) :  1 1  Bom.  H.  C. 
135  (admitting  a  document  not  duly 
stamped) :  8  Bom.  408  (excluding 
evidence):  3  All.  824  (wrong  side 
beginning) :  4  All.  163  (misjoinder). 

'  But  it  need  not  state  the  claim, 
so  as  to  make  such  statement  part  of 
the  decree  itself,  11  Bom.  177. 
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Certified 
copy  of 
a«ctT«  to 
bewni 
toComi 


Provided  tint  where  there  are  more  Judges  than  one,  if 
there  be  a  diiFoence  of  opinion  among  them,  it  shall  not  be 
necessarr  for  any  Judge  dissenting  from  the  judgment  of  the 
Court  to  sign  the  decree^. 

580.  Certified  copies  of  the  judgment  and  decree  in  appeal 
JJjJ^^  shall  be  fnnushed  to  the  parties  on  application  to  the  Court 
to  be  fim*  mnd  at  their  expense. 

681.  A  copy  of  the  judgmoit  and  of  the  decree,  certified 
by  the  Appellate  Court  or  such  officer  as  it  appoints  in  this 
behalf,  shall  be  sent  to  the  Court  which  passed  the  decree 
appealed  against,  and  shall  be  filed  with  the  original  proceed- 
ings in  the  suit,  and  an  entry  of  the  judgment  of  the  appellate 
Court  shall  be  made  in  the  register  of  ciyil  suits. 

582.  The  Appellate  Court  shall  have,  in  appeals  under  this 
chapter,  the  same  powers  ^,  and  shall  perform  as  nearly  as  may 
be  the  shme  duties,  as  are  conferred  and  imposed  by  this  Code 
on  Courts  of  original  jurisdiction  in  respect  of  suits  instituted 
under  chapter  V ;  and,  in  chapter  XXI,  so  far  as  maybe^,  the 
words  'plaintiff,'  defendant '  and  '  suit  shall  t>e  neld  to  in- 
clude an  appellant,  a  respondoit  and  an  appeal,  respectiyely, 
in  proceedings  arising  out  of  the  death,  marriage  or  insolyency 
of  parties  to  an  appeal  ^* 


appealed 

Appellata 
Coort's 

powew 
and  dutief. 


^  This  eection  does  not  apply  to  the 
High  Courts  or  the  Chief  Court  of 
the  Panjitt)  in  the  exercise  of  appel- 
late jurisdiction,  sec.  638,  infra :  Act 
XVIII  of  1884,  8,  16. 

'  i.  e.  powers  for  granting  time,  forad* 
jonmment  of  hearing,  for  examination 
of  parties  and  pleaders,  for  awarding 
costs,  etc.  Tlie  word  is  not  used  in 
the  sense  of  'jurisdiction,'  i  Ben.  A. 
C.  J.  163;  and  see  4  Suth.  Civ.  R. 
109  (separating  misjoined  suits) :  8 
ibid.  368  (adding  a  respondent) : 
14  ibid.  A.  O.  J.  1 7  (^allowing  a  case  to 
be  withdrawn) :  1 7  ibid.  300  (directing 
a  local  investigation). 

'  i.  e.  so  far  as  may  be  necessary  in 
order  to  carry  into  effect  the  remedies 
contemplated  by  chap,  xxi,  7  All.  697, 
p6r  rVslimani  C«F. 

*  Thus  the  appellate  Court  may. 


with  the  consent  of  the  parties,  refer 
to  arbitraffiru  imUgW  tirfWgpttte  th 
an  appeal,  ^M'ad.'T'T^ssc^trng  from 
I  a  Ben.  266.  But  in  disposing  of  the 
case  it  should  confine  itself  to  decid* 
ing  the  matters  pat  in  issue  by  the 
parties,  1  AH.  545.  As  to  the  finality 
of  an  appellate  decree  in  accordance 
with  an  award,  see  i o  All.  8.  As  there 
18  no  section  in  chap,  xxi  which  pro- 
Tides  for  the  representatives  of  a  sole 
defendant  who  has  died  being  placed  on 
the  record  at  Uieir  own  request,  sec.  ; 
58a  supplies  no  snch  procedure  in  the  [ 
case  of  the  death  of  a  sole  respondent,  \ 
9  Bom.  56.  As  to  the  application 
to  appeals  of  sections  368,  369,  and 
373,  see  4  Bom.  654:  9  Bom.  151. 
An  appellant  may  detecmiiie  who 
shall  be  a  respondent,  but  not  that 
any  particular  person  shall  not  be  a 
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The  provisions  hereinbefore  contained  shall  apply  to  appeals 
under  this  chapter  so  far  as  such  provisions  are  applicable. 

583*  When  a  party  entitled  to  any  benefit  (by  way  of  Exeoation 

J 'J    i«  i-i    •     \         J  J  J   •  1  of  decree  of 

restitution  or  otherwise)  under  a  decree  passed  in  an  appeal  Appellate 
under  this  chapter  desires  to  obtain  execution  of  the  same,  he  Court, 
shall  apply  to  the  Court  which  passed  the  decree  against 
-which  the  appeal  was  preferred;  and  such  Court  shall  proceed 
to  execute  the  decree  passed  in  appeal^,  according  to  the 
rules  hereinbefore  prescribed  for  the  execution  of  decrees  in 
suits  ^. 


CHAPTEE  XLII. 


OP   APPEALS   PROM  APPELLATE   DECREES. 

584,  Unless  when  otherwise  provided  by  this  Code  or  by  Second  ap- 
any  other  law,  from  all  decrees^  passed  in  appeal  by  any  High 
Court  subordinate  to^a  JiigE^Court,  an  appeal  shall  lie  to  the  ^**^^- 
High  Court  on  any  of  the  following  grounds  (namely) — 

(a)  the  decision  being  contrary  to  some  specified  law*  or ^'^^^^^^^s of 
usage  having  the  force  of  law  * ;  " "  appeal. 

(b)  the  decision  having  failed  to  determine  some  material 
issue  of  law  or  usage  having  the  force  of  law ; 

(c)  a  substantial  error  or  defect  in  the  procedure^  as  pre- 
scribed by  this  Code  or  any  other  law,  which  may  possibly'' 


respondent,  ibid.    There  is  no  power 
lO  MM  A  UO-appellatit,  lo  Bum.  227. 
'^''^i^TffbolT."  A.  489,  490. 

'  7  All.  i70and  197  :  8  All.  545  :  9 
Mad.  506. 

'  not  from  the  judgments^  or  any 
)art  tnereof.  o  ual.  i^8,  A 2,^. 

1.  e.  the  statute  law,  7  All.  653. 
Deciding  an  issue  wholly  upon  that 
whicTTiriiof  evideilcritf  erroneous  in 
)int  oflaw,  Sev.  163. 
"f.  e.  the  common  or  customary  law 
of  the  couiiiry  or  coinmunity,  7  All. 
653.' '  "For  instance,  a  usage  which 
ivented  the  Government  or  superior 
landholder  from  ejecting  an  ordinary 
tenant  so  long  as  the  latter  was  willing 


to  pay  such  reasonable  assessment  as 
might  be  demanded  of  him. 

•  Where,  therefore,  a  lower  appel- 
late Court  has  drawn  strained  or  un- 
reasonable ^conclusions  Ifiom  the  evr- 
den<!^,  (Tfhas  discredited  or  disbelieved 
witnesses  or  documentary  proof  upon 
caprtctons  or  unsustainable  grounds, 
or  has  perversely  interpreted  or  shut 
its  eyes  to  proved  facts,  or  has  stated 
no  intelligible  reasons  for  arriving  at 
its  findings  of  facts,  the  High  Court 
may  take  notice  of  all  such  matters  in 
second  appeal,  7  All.  655 ;  and  see  9 
Cal.  309 :  10  Cal.  933. 

'  The  insertion  of  '  possibly '  was  "" 
suggested  by  21  Buih.  Civ.  H.  57.  ^ 
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have  produced  error  or  defect  in  the  decision  of  the  case  upon 
the  merits^. 

586.  No  second  appeal  shall  lie  except  on  the  grounds 
mentioned  in  section  584. 

586*  No  second  appeal  shall  lie  in  any  suit  of  the  nature 
cognisable  in  Courts  of  Small  Causes^  when  the  amount  or 
value  of  the  subject-matter  of  the  original  suit  does  not 
exceed  five  hundred  rupees'. 

587.  The  provisions  contained  in  chapter  XLI  shall  apply^ 
•MODd  «>.  as  far  as  may  be^  to  appeab  under  this  chapter*,  and  to  the 
P^-          execution  of  decrees  passed  in  such  appeals^ 


Beoond 

no  other 
groaiub. 

N^O  MOOUd 
8UiU. 


Provitiont 


Orden  ap- 
peftlftble. 


CHAPTER  XLIII. 


OP  APPEALS   PROM   ORDERS. 


588.  An  appeal  shall  lie  from  the  following  orders  under 
this  Code,  and  from  no  other  such  orders  : — 

( i)  orders  under  section  20,  staying  proceedings  in  a  suit ; 

(2)  orders  under  section  32,  striking  out  or  adding  the 
name  of  any  person  as  plaintiff  or  defendant  •^^ 

(3)  orders  under  section  36  or  section  66,  directing  that  a 
party  shall  appear  in  person ; 


^  6  Cal.  ao6:  12  Cal.  199. 

*  9  Bom.  359 :  3  Cal.  474  (bat  see 
2  Bom.  H.  C.  4) :  7  Bom.  loa  This 
does  not  take  away  the  right  of  appeal 
given  by  sees.  588,  589  from  an  order 
of  remand  contemplated  by  sec.  563, 
7  Bom.  392;  and  see  8  Bom.  360. 
Seotion  586  applies  only  to  appeals 
from  appellate  decreet^  3  All.  18.  No 
appeal  lies  to  Her  Majesty  in  Council 
from  any  decree  which,  under  sec 
586,  is  final ;  see  infra,  sec.  597. 

^  i.  e.  as  far  as  is  consistent  with 
the  principles  on  which  appeals  from 
appellate  decrees  are  admitted  and 
determined,  7  Mad.  53,  which  prin- 
ciples c<infine  the  adjudication  to 
matters  in  which  a  question  of  law  is 
involved,  ibid.  54. 

*  This  restriction  does  not  apply  to 
appeals  from  one  of  the  Judges  of  the 


High  Court  to  the  fuU  Court,  L.  R.,  10 
Ind.  App.  17:9  Cal.  494  (S.  C). 

For  the  form  of  the  register  of  ap- 
peals from  appellate  decrees,  see 
Bcfaed.  IV,  no.  177. 

'  But  see  9  All.  147  (overruling  7 
All.  765  and  8  All.  173)  as  to  the 
non-applicability  of  sees.  565  and  566 
to  second  appeals. 

The  provisions  of  sec.  541,  ex- 
tended to  second  appeals  by  sec.  587, 
do  not  require  that  any  documents 
should  be  presented  with  the  appeal 
other  than  a  copy  of  the  decree  ap- 
pealed against  and  the  judgment  on 
which  it  is  founded.  A  copy  of  the 
decree  of  the  Court  of  first  instance  is 
not  required,  4  Mad.  419. 

*  But  orders  under  sec.  33  refusing 
to  make  certain  persons  defendants 
are  not  appealable,  2  All.  904. 
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(4)  orders  under  section  44^  adding  a  cause  of  action ; 

(5)  orders  under  section  47,  excluding  a  cause  of  action ; 

(6)  orders  returning  plaints  for  amendment  or  to  be  pre- 
sented to  the  proper  Court  ^ ; 

(7)  orders  under  section  iii,  setting-off,  or  refusing  to  set- 
off, one  debt  against  another ; 

(8)  orders  rejecting  applications  under  section  103  (in  cases 
open  to  appeal)  for  an  order  to  set  aside  the  dismissal  of  a 
suit; 

(9)  orders  rejecting  applications  under  section  108,  for^  an 
order  to  set  aside  a  decree  ex  parte ; 

(10)  orders  under  sections  113,  iJio  and  177; 

(11)  orders  under  section  116  or  section  245,  rejecting,  or 
returning  for  amendment,  written  statements  or  applications 
for  execution  of  decrees ; 

(12)  orders  under  sections  143  and  145,  directing  anything 
to  be  impounded ; 

(13)  orders  under  section  163,  for  the  attachment  and  sale 
of  moveable  property; 

(14)  orders  under  section  168  for  attachment  of  property, 
and  orders  under  section  170  for  the  sale  of  attached  property; 

(15)  orders  under  section  261,  as  to  objections  to  draft- 
conveyances  or  draft-endorsements ; 

(16)  orders  under  section  294,  the  first  paragraph  of  section 
312^  or  section  313,  for  confirming,  or  setting  aside,  or  re- 
fusing to  set  aside,  a  sale  of  iinmoveable  property; 

(17)  orders  in  insolvency -matters*,  under  section  351, 
section  352,  section  353  or  section  357  ^; 

(18)  orders  under  section  ^66,  paragraph  two,  section  367 
or  section  368 ; 

(19)  orders  rejecting  applications  under  section  370  for 
dismissal  of  a  suit ; 


^  3  All.  456.  Court  nnder  the  sectioius  specified,  4 

*  ilmJJTor'  the  official   edition  of  Cal.  888,  890.  - 

the   Code    has  here   by   a  misprint,  ^  6  Cal.  168  (refusal  to  grant  an 

'  or.*  application  to  be  made  an  insolvent )» 

■"'•  7  All.  254.  dissenting   from   5    Cal.    719.     The 

*  This  wide  expression  is  used  in  orders  specified  in  clauses  (15),  (16), 
order  to  include  any  question  arising  and  (17)  are  appealable  to  the  High 
out  of  the  functions  entrusted  to  the  Court,  sec.  589. 

VOL.  II.  Y   V 


690 


THE  CODE   OP  CIVIL  PEOCEDUBE. 


What 
Courts  to 
hear  ap- 
peals. 


(ao)  orders  under  section  371,  refosing  to  set  aside  the 
mbatement  or  dismissal  of  a  suit ; 

(21)  orders  disaUowing  objections  under  section  372 ; 

(22)  orders  under  section  454,  section  455  or  section  458, 
directing  a  next  friend  or  guardian  for  the  suit  to  pay  costs; 

(23)  orders  in  interpleader-suits  under  section  473,  clause 
(a),  (b)  or  (d),  section  475  or  section  476 ; 

(24)  orders  under  section  479^  section  480,  section  485^ 
section  492,  section  493^  section  496^  section  497,  section  502 
or  section  503^; 

(25)  orders  under  section  514,  superseding  an  arbitration ; 

(26)  orders  under  section  518^  modifying  an  award; 

(27)  orders  of  refusal  under  section  558  to  re-admit,  or 
under  section  560  to  re-hear,  an  appeal ; 

(28)  orders  under  section  562,  remanding^a  case^j. 

(29)  orders  under  any  of  the  provisions  of  this  Code^^  im- 
posing fines  ^,  or  for  the  arresl  or  imprisonment  of  any 
person,  except  when  such  imprisonment  is  in  execution  of  a 
decree  *. 

The  orders  passed  in  appeals  under  this  section  shall  be 
final «. 

589.  An  appeal  from  any  order  specified  in  section  588, 
clauses  (15),  (16)  and  (17),  shall  lie  to  the  High  Court. 

When  an  appeal  from  any  other  order  is  allowed  by  this 
chapter,  it  shall  lie  to  the  Court  to  which  an  appeal  would 
lie  from  the  decree  in  the  suit  in  relation  to  which  such  order 
was  made,  or,  when  'such  order  is  passed,  by  a  Court  (not 
being  a  High  Court)  in  the  exercise  of  appellate  jurisdiction, 
then  to  the  High  Court  ^. 

'  An  order  rejeotmg  an  application 
to  appoint  a  receiver  is  appealable 
under  this  daose,  lo  Mad.  179,  over- 
ruling 6  Mad.  355. 

*  3  All.  18.  The  functions  of  the 
High  Court  in  appeals  under  this  clause 
are  limited  to  disposing  of  such  points 
as  properly  fall  within  the  scope  of  sec. 
56a,  7  All.  139:  8  Cal.  674. 

^  See  sec.  651  infra,  and  5  All.  318. 
Clause  (29)  does  not  apply  to  attach- 
ments for  contempt ;  but  ander  clause 
(15)  of  the  Letters  Psvtent  an  appeal 


will  lie  firom  a  High  Courtis  order  of 
committal  for  contempt,  7  Bom.  5. 

*  5  Cal.  311. 

'  Where  an  order  specified  in  this 
clause  is  made  by  a  Court  of  Small 
Causes  an  appeal  therefrom  shall  lie 
to  the  District  Court,  Act  IX  of  1887, 
sec.  24. 

*  3  All.  554:   9  Mad.  447.    The 
orders  specified  in  UuflUBfiCtlon  are  ex- 
cluded from 
supra,  sec.  3.    _ 

'  10  Cal.  524. 
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590.  The  procedure  prescribed  in  chapter  XLI  shall^  so  Procedure 
far  as  may  be,  apply  to  appeals  from  orders  under  this  Code,  fj^^^*  ' 
or  under  any  special  or  local  law  in  which  a  different  proce-  ordem. 
dure  is  not  provided  ^. 

591.  Except  as  provided  in  this  chapter,  no  appeal  shall  lie  No  other 

from  any  order  passed  by  any  Court  in  the  exercise  of  its  from 

original  or  appellate  jurisdiction  ^ ;  but  if  any  decree  be  ap-  ^^^  * 

pealed  against,  any  error,  defect  or  irr^^larity  in  any  such  therein 

order,  affecting  the  decision  of  the  case,  may  be  set  forth  as  a  ^J^^**^ 

ground  of  objection  in  the  memorandum  of  appeal.  memoran- 

dum of 

appeal 
against 

CHAPTER  XLIV.  '^^^^ 

OF   PAUPER   APPEALS. 

592.  Any  person  entitled  under  this  Code  or  any  other  Who  may 
law  to  prefer  an  appeal,  who  is  unable  to  pay  the  fee  required  paSLp.** 
for  the  petition  of  appeal,  may,  on  presenting  an.  aippli^^tion  ^ 
accompanied  by  a  memorandum  of  appeal,  be  allowed  to  ap- 
peal as  a  pauper,  subject  to  the  rules  contained  in  chapters 
XXVI,  XLI,  XLII  and  XLIII,  in  so  far  as  those  rules  are 
applicable : 

Provided  that  the  Court  shall  reject  the  application,  unless.  Procedure 
upon   a  perusal    thereof   and   of  the  judgment  and  decree  Son  for^ad- 
against  which  the  appeal  is  made,  it  sees  reason  to  think  that  mission  of 
the  decree  appealed  against  is  contrary  to  law  or  to  some 
usage  having  the  force  of  law,  or  is  otherwise  erroneous  or 
unjust*. 

593*  The  inquiry  into  the  pauperism  of  the  applicant  may  Inquiry 
be  made  either  by  the  Appellate  Court  or  by  the  Court  against  Lrfsm.*** 

^  As  to  appeals  from  orders  under  8  Mad.  504,  and  it  must  be  made 

the  Insolvent  Act,  see  la  Cal.  630.  within  thirty  days  of  the  date  of  the 

f         '  i.  e.  civil  jurisdiction,  7  Bom.  12.  decree  appealed  against,  Act  XY  of 

V.^JEIfe  section,  therefore,  does  not  apply  1877,  sched.  II,  art.   170.     It  need 

to  orders  of  attachment  for  contempt  not  be  preceded  by  a  separate  appli- 

made  by  a  High  Court.    In  such  case  catfon  for  inquiry  into  the  appellant's 

an  appeal  lies  under  sec.  15  of  the  j^auperism,  i  N.  W.  P.  246. 
Letters  Patent,  ibid.  *  No  appeal  lies  from  an  order  re- 

/     '  This  must  be  presented  in  person  jecting  an  application  under  this  sec- 

/   (not  by^lead^r),  unless  the  applicant  tion,  9  Mad.  447 :  4  All.  91. 
/     is  exempted   under   sec.  640  or  641. 


( 
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who0e  decision  the  appeal  is  made  under  the  orders  of  the 
Appellate  Court : 
Prorito.  Provided  that,  if  the  applicant  was  allowed  to  sue  or  appeal 
as  a  pauper  in  the  Court  against  whose  decree  the  appeal  is 
made,  no  further  inquiry  in  respect  of  his  pauperism  shaUhe 
neeessaiy,  unless  the  Appellate  Court  sees  special  cause  to 
direct  such  inquiry. 


CHAPTER  XLV. 


OF  APPEALS  TO  THE  QUEEN  IN  COUNCIL. 

594*  In  this  chapter,  unless  there  be  something  repugnant 
in  the  subject  or  context,  the  expression  'decree'  includes 
also  judgment  and  order. 

When  ftp-       595.  Subject  to  such  rules  as  may^  from  time  to  time,  be 
RJ^*?^    made  by  Her  Majesty  in  Council  regarding  appeals  from  the 
Coanoi].      Courts  of  British  India^  and  to  the  provisions  hereinafter  con- 
tained, 

an  appeal  shall  lie  to  Her  Majesty  in  Council — 
(a)  from  any  final  decree^  passed  on  appeal  by  a  High  Court 
or  any  othes  Court  of  final  appellate  jurisdiction ; 

(i)  from  any  final  decree '  passed  by  a  High  Court ^  in  the 
exercise  of  original  civil  jurisdiction,  and 

(c)  from  any  decree,  when  the  case,  as  hereinafter  provided, 
is  certified  to  be  a  fit  one  for  appeal  to  Her  Majesty  in 
Council  ^. 

Value  of         596.  In  each  of  the  cases  mentioned  in  clauses  (a)  and  (6) 

subject-  i.        .. 

matter.        of  section  595, 


»  3  All.  633 :  4  AU.  338 :  6  Bom. 
260.  When  a  decree  does  not  adjourn 
the  consideration  of  the  case,  it  is 
said  to  be  *  final.'  Such  is  said  to  be 
a  decree  in  a  suit  for  foreclosure  or 
redemption  although  accounts  are 
directed  to  be  taken  and  a  further 
order  is  required  (Act  IV  of  1882, 
sec.  86)  to  complete  the  decree,  see 
8  Bom.  551. 


*  This    includes    the   Recorder  of 
Rangoon,  sec.  61 4. 

'  Where  a  suit  miscarried  owing 
to  the  manner  in  which  the  Issue  was 
framed  by  the  Judge,  the  costs  of 
appeal  to  Her  &f  ajesty  in  Council  were 
directed  to  be  costs  in  the  cauAe,  1 2 
Moore,  I.  A.  289.  More  as  to  costs, 
bid.  343. 
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the  amount  or  value  ^  of  the  subject-matter  of  the  suit  in  the 
Court"  or  OTst  Tttstance  must  be  ten  thousand  rupees  or  up- 
Tv^ards,  and  the  amount  or  value  of  the  matter  in  dispute  on 
appeal  to  Her  Majesty  in  Council  must  be  the  same  sum  or 
upwards  ^. 

of  tlielecree  must  involve,  directly  or  indirectly,  some 
claim  or  question  to,  or  respecting,  property  of  like  amount  or 
value, 

and  where  the  decree  appealed  from  affirms  the  decision  of 
the  Court  immediately  below  the  Court  passing  such  decree, 
the  appeal  must  involve  some  substantial  question  of  law  ^, 

597.  Notwithstanding  anything  contained  in  section  595,   Bar  of 
no  appeal  shall  lie  to  Her  Majesty  in  Council  from  the  ^p©^, 

judgment  of  one  Judge  of  a  High  Court  established  under 
the  twenty-fourth  and  twenty-fifth  of  Victoria,  chapter  104, 
or  of  one  Judge  of  a  Division  Court,  or  of  two  or  more  Judges 
of  such  High  Court,  or  of  a  Division  Court  constituted  by 
two  or  more  Judges  of  such  High '  Court,  wherever  such 
Judges  are  equally  divided  in  opinion,  and  do  not  amount  in 
number  to  a  majority  of  the  whole  of  the  Judges  of  the  High 
Court  at  the  time  being  * ; 

and  no  appeSaTsliail  lie  to  Her  Majesty  in  Council  from  any 
decree  which,  under  section  586,  is  final. 

598.  Whoever  desires  to  appeal  under  this  chapter  to  Her  Applica- 
Majesty  in  Council  must  apply  by  petition  *  to  the  Court  whose  i^JZ> 
decree  is  complained  of.  appeal. 


^  i.e.  the  selling  or  market  value,  7 
Moore,  T^.  3..  4!?^^tMd.  193;  and 
see  K  K.,  i  J.  A.  317* 

^  8  Cal.  210.  Where  the  amount 
or  value  is  less  than  rs.  10,000  the 
Judicial  Committee  will  not  enter- 
tain an  application  for  special  leave 
to  appeal  to  Her  Majesty  in  Council 
unless  the  peti^osfar.  .has  applied  to 
the  teigh  Court  for  such  leave  and 
been  refuSfed;"  13  Moo.  I.  A.  433. 
As  to  'estimating  the  value  of  the 
subject-matter,  see  8  Moo.  I.  A.  165 ; 
that  interest  may  be  added  to  the 
principaT^iri  order  to  make  up  the 
amount,  see  ibid'.  164 ;  and  that  the 


stamg^pQ^ihfi.  jjaint  is  not  conclusive 
of  the  value  of  th&juiliiect-matter  of 
the  suit,  see  7  Moo.  I.  A.  428. 

'  That  this  provision  is  not  tdtra 
vires  of  the  Indian  legislature  as 
curtailing  the  jurisdiction  given  to 
the  High  Courts  by  the  Letters 
Patent,  1865,  d.  39,  see  i  Cal.  431  ^-^ 

*  In  such  case  an  appeal  should  be 
had  in  the  ftrst  instance  to  a  Division 
Bench  of  the  High  Court  before  an 
appeal  can  be  preferred  to  Her 
Majesty  in  Council,  10  Cal.  814,  817, 

^  within  six  months  irom  the  date 
of  the  decree  appealed  against,  see 
sec.  599  (the.reenactment  of  which  in 


^ 
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or  fita«M. 


£rt«c4of 


TiaM  with*     588.  Such  application  must  ordinarily^  be  made  within  six 
•ppliauioB  '>*<>'^^^*  from  the  date  of  such  decree'. 

matib*  But  if  that  period  expires  when  the  Court  is  closed^  the 

application  may  be  made  on  the  day  that  the  Court  re-opeos. 

600.  Every  petition  under  section  598  must  state  the 
grounds  of  appeal^  and  pray  for  a  certificate^  either  that^  as 
re<*ards  amount  or  value  and  nature^  the  case  fulfils  the 
requirvments  of  isection  596,  or  that  it  is  otherwise  a  fit  one 
for  api^eal  to  Her  Majesty  in  Council. 

Vyou  receipt  of  such  petition,  the  Court  may  direct  notice 
to  be  served  on  the  opposite  party  to  show  cause  why  the 
stiid  ocrtifii^ate  should  not  be  granted. 

60L  If  such  certificate  be  refused^  the  petition  shall  be 
dismissed : 

Provided  that^  if  the  decree  complained  of  be  a  final  decree 
passed  by  a  Court  other  than  a  High  Court,  the  order  refusing 
the  certificate  shall  be  appealable,  within  thirty  days  from  the 
date  of  the  order,  to  the  High  Court  to  which  the  former 
Court  is  subordinate  '. 

602,  If  the  certificate  be  granted,  the  applicant  shall, 
within  six  months  from  the  date  of  the  decree  complained 
of,  or  within  six  weeks  from  the  grant  of  the  certificate, 
whichever  is  the  later  date  *, 

(a)  give  security  for  the  costs  of  the  respondent,  and 

(b)  deposit  the  amount  required  to  defray  the  expense  of 
translating,  transcribing,  indexing  and  transmitting  to  Her 
[Majesty  in  Council  a  correct  copy  of  the  whole  record  of  the 
suit,  except 

(1)  formal  documents  directed  to  be  excluded  by  any 
order  of  Her  Majesty  in  Council  in  force  for  the  time 


security 
and  d«> 
|>odl  on 
)*raiit  of 
oertifioate. 


being ; 

18S4  WM  ft  mistake),  and  Act  XV  of 
1877,  Bcfaed.  II,  no.  177:  6  AU.  350. 
As  to  applications  to  appeal  imfonmA 
pauperis  to  Her  Majesty  in  Council, 
see  4  Moo.  I.  A.  114 :  10  Moo.  P.  C. 
533:  8  Sttth.  Civ.  B.  48. 

*  10  Mad.  373. 

'  Act  I  of  i868j  sec.  3,  d.  (3),  supra, 
vol.  I.  p.  489. 


'  }f  the  High  Court  dismisses  the 
appeal,  the  petitioner  may  stiTl  Apply 
to  Her  Majesty  in  Council  for  special 
leave  to  appeal.  As  to  the  petition 
in  such  case,  see  11  Moo.  I.  A.  i. 

*  The  time  named  is  subject  to 
extension  at  the  sound  discretion  of 
the  Court,  L.  B.,  11  Ind.  Ap.  7  (S.  C. 
10  Cal.  557):  6  All.  350:  7  All.  93. 


CHAP.  XLV.     APPEALS  TO  THE  QUEEN  IN  COUNCIL.    695 

(2)  papers  which  the  parties  agree  to  exclude ; 

(3)  accounts,  or  portions  of  accounts,  which  the  officer 

empowered  by  the  Court  for  that  purpose  considers 
unnecessary,  and  which  the  parties  haye  not  specifi- 
cally  asked  to  be  included,  and 

(4)  such  other  documents  as  the  High  Court  may  direct 

to  be  excluded : 

and  when  the  applicant  prefers  to  print  in  India  the  copy 

of  the  record,  except  as  aforesaid,  he  shall  also,  within  the 

time  mentioned  in  the  first  clause  of  this  section,  dq)osit  the 

amount  required  to  defray  the  expense  of  printinjg  such  copy^. 

603.  When  such  security  has  been  completed  and  deposit  AdmlBsion 
made  to  the  satisfaction  of  the  Court,  the  Court  may  and^^^ 

(a)  declare  the  appeal  admitted,  and  oedure 

(b)  give  notice  thereof  to  the  respondent,  and  shall  then 

(c)  transmit  to  Her  Majesty  in  Council,  under  the  seal  of 
the  Court,  a  correct  copy  of  the  said  record,  except  as  afore- 
said, and 

(d)  give  to  either  party  one  or  more  authenticated  copies  of 
any  of  the  papers  in  the  suit  on  his  applying  therefor  and  paying 
the  reasonable  expenses  incurred  in  preparing  them. 

604.  At  any  time  before  the  admission  of  the  appeal,  the  Revocation 
Court  may,  upon  cause  shown,  revoke  the  acceptance  of  any  ^J^^^ 
such  security,  and  make  further  directions  thereon.  eecurity. 

605.  If  at  any  time  after  the  admission  of  the  appeal,  but  Power  to 
before  the  transmission  of  the  copy  of  the  record,  except  as  further 
aforesaid,  to  Her  Majesty  in  Council,  such  security  appears  security  or 

1  .  payment. 

inadequate, 

or  further  payment  is  required  for  the  purpose  of  trans- 
lating, transcribing,  printing,  indexing  or  transmitting  the 
copy  of  the  record,  except  as  aforesaid, 

the  Court  may  order  the  appellant  to  furnish,  within  a  time 
to  be  fixed  by  the  Court,  other  and  sufficient  security,  or  to 
make,  within  like  time,  the  required  payment. 

606.  If  the  appellant  fail  to  comply  with  such  order,  the  Effect  of 
proceedings  shall  be  stayed,  oomX*'' 

'  No  appeal  lies    from   an    order      mentioned  in  aecs.  600-602,  24  Suth.  oraer. 

granfing  or  refusing  the  certificate      Civ.  K.  148:  25  ibid.  529:  7Cal.  339. 
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and  the  appeal  shall  not  proceed  without  an  cider  in  this 
behalf  of  Her  Majesty  in  Council^ 

and  in  the  meantime  execution  of  the  decree  appealed 
against  shall  not  be  stayed. 

IMuttd  of       607.  When  the  copy  of  the  record,  except  as  aforesaid,  has 
dMKwtv      ^^  transmitted  to  Her  Majesty  in  Council,  the  appellant 

may  obtain  a  refund  of  the  balance,  if  any,  of  the  amount 

which  he  has  deposited  under  section  602, 

Towcrt  of       608.  Notwithstanding  the  admission  of  any  appeal  under 
MDdiiis      ^^^^  chapter,  the  decree  appealed  against  shall  be  uncondition- 
Afl^oaL       ally  enforced,  unless  the  Court  admitting  the  appeal  otherwise 
directs. 

But  the  Court  may,  if  it  thinks  fit,  on  any  special  cause 
shown  by  any  party  interested  in  the  suit,  or  otherwise  appear- 
ing to  the  Court, 

(a)  impound  any  immoveable  property  in  dispute  or  any 
part  thereof,  or 

{V)  allow  the  decree  appealed  against  to  be  enforced,  taking 
such  security  from  the  respondent  as  the  Court  thinks  fit  for 
the  due  performance  of  any  order  which  Her  Majesty  in 
Council  may  make  on  the  appeal,  or 

(r)  stay  the  execution  of  the  decree  appealed  against^,  taking 
such  security*  from  the  appellant  as  the  tourt  thinks  fit  for 
the  due  performance  of  the  decree  appealed  against,  or  of 
any  order  which  Her  Majesty  in  Council  may  make  on  the 
appeal,  or 

(//)  place  any  party  seeking  the  assistance  of  the  Court, 
under  such  conditions,  or  give  such  other  direction  respecting 
the  subject-matter  of  the  appeal,  as  it  thinks  fit^.  ^ 

InoreMe  of     609.  If,  at  any  time  during  the  pendency  of  the  appeal, 
found  in-    *^^  security  so  furnished  by  either  party  appears  inadequate, 
adequate,    the  Court  may,  on  the  application  of  the  other  party,  require 
further  security. 

^  As  to  tbe  cessation  of  a  rule  stay-  forcing  it,  2  All.  604.  ...^ 

iog  execution  when  the  judgment  of         '  The  object  of  this  section  is  tot  ) 

the  Judicial  Ck>mmittee  is  known  in  maintain,  if  it  is  expedient  to  do  so,'; 

India,  see  19  Suth.  Civ.  K.  186.  the  status  quo  between   the  parties  V 

^  As  to  the  amount  of  the  security,  pending  the  appeal   to  Her  Majesty 

ftee  14  Suth.  Civ.  B.  361  :   as  to  en-  in  Council,  see  14  Cal.  293.  I 


i 
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In  default  of  such  further  security  being  furnished  as  re- 
quired by  the  Courts  if  the  original  security  was  furnished  by 
the  appellant,  the  Court  may,  on  the  application  of  the  re- 
spondent, issue  execution  of  the  decree  appealed  against  as  if 
the  appellant  had  furnished  no  such  security. 

And  if  the  original  security  was  furnished  by  the  re- 
spondent, the  Court  shall,  so  far  as  may  be  practicable,  stay 
all  further  execution  of  the  decree,  and  restore  the  parties  to 
the  position  in  which  they  respectively  were  when  the  security 
which  appears  inadequate  was  furnished,  or  give  such  direction 
respecting  the  subject-matter  of  the  appeal  as  it  thinks  fit. 

610.  Whoever  desires  to  enforce  or  to  obtain  execution  of  Procedure 
any  order  of  Her  Majesty  in  Council  shall  apply  ^  by  petition,  orders  of 
accompanied  by  a  certified  copy^  of  the  decree  or  order  made  Q^e^J*  i^^ 
in  appeal  and  sought  to  be  enforced  or  executed,  to  the  Court 
from  which  the  appeal  to  Her  Majesty  was  preferred. 

Such  Court  shall  transmit  the  order  of  Her  Majesty  to  the 
Court  which  made  the  first  decree  appealed  from,  or  to  such 
other  Court  as  Her  Majesty  by  her  said  order  may  direct,  and 
shall  (upon  the  application  of  either  party)  give  such  directions 
as  may  be  required  for  the  enforcement  or  execution  of  the 
same^;  and  the  Court  to  which  the  said  order  is  so  transmitted 
shall  enforce  or  execute  it  accordingly,  in  the  manner  and 
according  to  the  rules  applicable  to  the  execution  of  its 
original  decreesj^.  . 

When  any  moneys  expressed  to  be  payable  in  British  currency 


\ 


^  within  twelve  years  from  the 
time  when  the  present  right  to  enforce 
the  order  arises,  Act  XV  of  1877, 
ached.  II,  art.  180  :  8  Cal.  218. 

'  5  Cal.  329.  This  provision  is 
directory  only,  and  intended  to  insure 
that  proper  Information  on  the  sub- 
ject of  any  order  in  Council  shall  be 
supplied  to  the  Courts  in  India,  L.  B., 
10  Ind.  App.  4  :  9  Cal.  482  (S.  C). 

^ 2 -Exercise  of  judicial  discretion  in 

giving  such  directions  may  amount 
to  a  judgment  under  sec.  15  of  the 
Charter  of  1865,  so  that  an  appeal 
will  lie,  ibid.,  but  see  6  Cal.  594. 

*  Sec.  610  cannot  be  construed  so 


as  to  extend  the  pffovitH»a  of  sec.  255 
to  a  case  not  expressly  provided  for 
by  the  legislature,  1 2  Cal.  405-406, 
dissenting  from  2  All.  604.  Where 
A  sued  for  possession  of  lands  and 
mesne  profits,  and  by  an  order  in 
Council  made  on  appeal  the  suit  was 
remitted  to  India,  and  it  was  ordered 
that  the  Court  below  should  direct 
possession  to  be  given  to  A,  this  order 
carries  by  its  own  force  the  right  to 
the  mesne  profits,  13  Moo.  I.  A.  490. 
As  to  the  effect  of  an  order  in  Council 
carrying  by  its  own  force  interest,  see 
7  Moore,  P.  C.  (N.  S.)  314. 
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are  pftVftble  in  India  under  snch  order,  the  amount  so  pay- 
able shall  he  estimated  according  to  the  rate  of  exchange 
for  the  tina  hein^ '  fixed  by  the  Secretary  of  State  for  India  in 
Council,  with  the  concurrence  of  the  Lords  Commissioners  of 
Ilor  Majesty's  Treasuij,  for  the  adjustment  of  financial  trans- 
actions between  the  Imperial  and  the  Indian  GoTemments. 

Arfx^l  61L  The  onlers  made  by  the  Court  which  enforces  or  ex- 

*>»xW  r^     eoutcii  the  order  of  Her  Majesty  in  Council^  relating  to  such 

Uiiui:  u%     enfoRvment   or  execution,  shall  be  appealable  in  the   same 

manner  and  subject  to  the  same  rules  as  the  orders  of  such 

(^ourt  rvlating  to  the  enforcement  or  execution  of  its  own 

dix*iv«u 

l\»ww  to        £12,  The  High  Court*  may,  from  time  to  time^  make  rules 
ci>nsistent  with  this  Act  to  regulate — 

(fi)  the  service  of  notices  under  section  600 ; 

(')  the  grant  or  refusal  of  certificates^  under  sections  601 
and  60^,  by  Courts  of  final  appellate  jurisdiction  subordinate 
to  the  High  Court ; 

{A  the  amount  and  nature  of  the  security  required  under 
solutions  602,  605  and  609; 

(1/)  the  testing  of  such  security; 

{f)  the  estimate  of  the  cost  of  transcribing  the  record ; 

(/)  the  preparation,  examination  and  certifying  of  such 
tmnsiTipt ; 

(fj)  the  revision  and  authentication  of  translations ; 

(A)  the  preparation  of  indices  to  transcripts  of  records,  and 
of  lists  of  the  papers  not  included  therein; 

(*)  the  recovery  of  costs  incurred  in  British  India  in  con- 
nection with  appeals  to  Her  Majesty  in  Council, 

and  all  other  matters  connected  with  the  enforcement  of  this 

chapter. 

PublioA-         All  such  rules  shall  be  published  in  the  local  official  Gazette, 

rlaeiu*         ^^^  ^^*^^  thereupon  have  the  force  of  law  in  the  High  Court 

and  the   Courts  of   final  appellate  jurisdiction  subordinate 

thereto^. 

*  i.e.  for  the  finuicial  year  in  the  '  See  jV.  W.  P.  and  Ondk  GazetU, 

oourtd  of  which  the  moneys  are  to  be  14    Dec.    1878,  p.    1937:    Judicial 

paid.  Circular  of  the  PanjiCb  Chief  Court, 

^  See  SCO.  614  infra.  No.    11 1  :    Oudh   Oazetfe,  30  Aug. 
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613.  AH  rules  heretofore  made  and  published  by  any  High  Legalisa- 
Court  relating  to  appeal  to  Her  Majesty  in  Council  and  in  ^Idathig 
force  immediately  before  the  passing  of  this  Act  shall^  so  far  rules. 
as  they  are  consistent  with  this  Act,  be  deemed  to  have  been 
made  and  published  hereunder. 

614.  In  sections  595  and  612,  the  expression  *  High  Court '  Recorder 
shall  be  deemed  to  include  also  the  Recorder  of  Rangoon,  but  Zq^^^ 
not  so  as  to  empower  him  to  make  rules  binding  on  Courts 

other  than  his  own  Court. 

615*  The  rules  and  restrictions  referred  to  in  Bengal  Regu-  Conatrao- 
lation  III  of  1828,  section  IV,  clsLuseJif^A,  shall  be  deemed  to  B^n/Reg. 
be  the  rules  and  restrictions  applicable  to  appeals  under  this  m  of 
Code  from  the  decisions  of  the  High  Court  of  Judicature  at  ^  ^i/  g. 
Fort  William  in  Bengal. 

616.  Nothing  herein  contained  shall  be  understood —  Saving  of 

(a)  to  bar  the  full  and  unqualified  exercise  of  Her  Majesty's  jesty'e 
pleasure  in  receiving  or  rejecting  appeals  to  Her  Majesty  in  pleasure, 
Council,  or  otherwise  howsoever,  or 

(b)  to  interfere  with  any  rules  made  by  the  Judicial  Com-  and  of 
mittee  of  the  Privy  Council,  and  for  the  time  being  in  force,  ^n^uct^of 
for  the  presentation  of  appeals  to  Her  Majesty  in  Council,  or  business 
their  conduct  before  the  said  Judicial  Committee.  Judicial 

And  nothing  in  this  chapter  appUes  to  any  matter  of  criminal  ^  ^?JJ' 
or  admiralty  or  vice-admiralty  jurisdiction  ^,  or  to  appeals  from 
orders  and  decrees  of  Prize  Courts  ^ 

1873,  Part  I.  p.  33.     As  to  appeals  Judicial  Committee^  174,  and  Appx. 

from  Ajmer  and  Merw^a,  Gazette  of  1 19 :  3  &  4  Wm.  IV,  c.  41 :  6  &  7  Vic. 

India,  24  June  1882,  Part  II.  p.  498.  c.  38 :  26  &  27  Vic.  c.  24,  sees.  22,  23, 

^  Supra,  p.  206,  note  2,  and  Ad-  and  30  &  31  Yio.  c.  45,  sec.  18. 

denda.  '  See  ibid.  173,  185,  and  3  &  4 

'  For  the  rules  as  to  appeals  to  the  Will.  IV,  c.  41,  sees.  2,  3,  31.    As  to 

Queen  from  Vice- Admiralty  courts,  the  procedure  in  Prize  causes,  see  27 

see  W.  Macpherson's  Fractice  of  the  &  28  Vic.  c.  25. 
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CHAPTEK  XLVI. 

OP   REPEREXCE  TO   AND   REVISION   BT   THE   HIGH   COOtT. 

Referent  617.  If  before  OF  OH  the  hearing  of  a  suit  or  an  appeal  in 
u>  ll'igh  which  the  decree  is  final*,  or  if  in  the  execution  of  any  such 
Coon.  dei*ree,  any  question  of  law  or  usage  having  the  force  of  law, 
or  the  construction  of  a  document,  which  construction  may 
affet»t  the  merits,  arises,  on  which  the  Court  trying  the  suit  or 
appeal,  or  executing  the  decree,  entertains  reasonable  doubt, 
the  Court  may,  either  of  its  own  motion  or  on  the  application 
of  any  of  the  parties,  draw  up  a  statement  of  the  &cts  of  the 
case  and  the  point  on  which  doubt  is  entertained,  and  refer 
8uch  statement  with  its  own  opinion  on  the  point  for  the 
det^ision  of  the  High  Court, 

('oiirt  may  618.  The  Court  may  either  stay  the  proceedings  or  proceed 
oontin^^^  in  the  case  notwithstanding  such  reference,  and  may  pass  a 
upon  decree  or  order  contingent  upon  the  opinion  of  the  High 

of  High      Court  on  the  point  referred ; 

c\>uri.  ]yyj^i  no  execution  shall  be  issued,  property  sold,  or  person 

imprisoned  in  any  case  in  which  such  reference  is  made  until 
the  receipt  of  a  copy  of  the  judgment  of  the  High  Court  upon 
such  reference. 

Judgment  619.  The  High  Couit  shall  hear  the  parties  to  the  case  in 

Courtto  which  the  reference  is  made,  in  person  or  by  their  respective 

be  trans-  pleaders,  and  shall  decide  the  point   so  referred,  and  shall 

case  dis-  transmit  a  copy  of  its  judgment,  under  the  signature  of  the 

P^*^®^  Registrar,  to  the  Court  by  which  the  reference  was  made ;  and 

ingly. 

^  Where  a  Munsif,  thinking  he  had      as  the  Mnnsif  'b  order  was  not  a  *  final  * 

no  jurisdiction  to  hear  a  certain  suit,  decree,  nor  would  any  order  of  the 

niade  an  order  returning  the  plaint  appellate  Ck>urt  passed  at  the  then 

for  presentation  to  the  proper  Court,  stage  of  the  suit,  disposing  of  the 

and  the  appellate  Court  (the  Dis-  plea    of  jurisdiction,  be    a    *  final  * 

trict  Judge)  referred  the  matter  to  decree,  7  AH.  816.    See  also  11  Bom. 

the    High    Court,   the    High  Court  57:  12  Bom.  30. 

refused  to  entertpJn    the  reference. 
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sucli  Court  shall,  on  the  receipt  thereof,  proceed  to  dispose  of 
the  case  in  conformity  with  the  decision  of  the  High  Court. 

620*  Costs,  if  any,  consequent  on  a  reference  for  the 
opinion  of  the  High  Court,  shall  he  costs  in  the  case. 

621.  When  a  case  is  referred  to  the  High  Court  under  this 
chapter,  the  High  Court  may  return  the  case  for  amendment, 
and  may  alter,  cancel  or  set  aside  any  decree  or  order  which 
the  Court  making  the  reference  has  passed  in  the  case  out 
of  which  the  reference  arose,  and  make  such  order  as  it 
thinks  fit. 


Costs  of  re- 
ference to 
High 
Court. 

Power  to 
alter  etc. 
decrees  of 
Court  mak- 
ing, refer- 
ence. 


622.  The  High  Court  may  call  for  the  record  of  any  case^  Power  to 
in  which  no  appeal  lies  to  the  High  Court,  if  the  Court  ^  ^ord  of 
by  which  the  case  was  decided  appears  to  have  exercised  a  *'****  ?°* 

...  .      .  .  appeAlable 

jurisdiction  not  vested  in  it  by  law^,  or  to  have  failed  to  exer-  to  High 
eise  a  jurisdiction  so  vested*,  or  to  have  acted  in  the  exercise  ^°*^* 
of  its  jurisdiction  illegally^  or  with  material  irr^gpilarity. ?..^.» 


^  This  includes  an  interlocutory- 
order^  14  Cal.  769,  and  all  adjudi- 
cations which  might  be  appealed  or 
revised  subject  to  the  rules  governing 
the  exercise  of  the  appellate  and 
revisional  jurisdictions  respectively, 
see  7  All.  661,  per  Mahmdd  J. 

*  3  N.  W.  P.  60  :  9  Bom.  97. 
'  9  Mad.  145  :  10  Mad.  68. 

*  II  Bom.  488,  foUowing  9  Bom. 
432  :  9  Mad.  508. 

'*  ^  The  illegality  here  intended  has 
been  held  to  be  ^an  obviously  per- 
verse use  of  jurisdiction,  or  authority, 
which  could  not  be  justified  even  on 
the  premisses  assumed  or  found  by 
the  Judge,  or  else  some  palpable 
transgression  of  rule  in  the  collection 
of  the  premisses,  an  error,  in  either 
case,  not  admitting  of  reasonable 
question,*  7  Bom.  359.  But  in  8 
•"^CSTiia  two  learned  Judges  thought 
that  *  illegally*  here  referred  to  the 
grounds  specified  in  clauses  (a)  and 
(h)  of  sec.  5»4"  Illustrations  are : 
admitting  an  application  after  the 
period  of  limitation  has  expired,  7 
All.  345  ;  improperly  raising  an  issue, 
1 1  Bom.  435 :  making  without  juris- 
diction an  order  to  refund,  9  Mad. 


437 ;  erroneously  deciding  a  question 
of  valuation,  affecting  the  court  fee, 
10  Bom.  610. 

'  These  words  of  course  do  not 
apply*  lb 'civil  cases  where  the  Court 
mer^y  decides  wrongly  a  case  which^ 
it  has  juribdiction'to  decide,  li  Cal. 
6  (is.  U.,  L.  "R."  II  T.  A.  237):  9 
Bom.  432 :  7  All.  336,  345  and  407, 
or  commits  an  irregularity  not  in- 
volving an  injustice,  9  Bom.  97.  A 
*  material  irregularity*  has  been  held 
to  be  a  departure  from  a  rule  which 
has  prevented  an  investigation  being 
made  such  as  would  enable  a  right 
or  duty  to  Be  established  in  the  way 
contemplated  by  the  Code,  or  which 
has  given  effect,  or  refused  effect,  to 
particular  rights  in  ways  quite  differ- 
ent from  what  it  prescribes,  7  Bom,» 
358 ;  and  see  6  All.  125,  where  the 
lower  Court  improperly  refused  to 
amend  a  decree  which  was  at  vari- 
ance with  the  judgment.  In  3  All. 
205,  Straight  J.  held  that  'acted  &c. 
illegally  or  with  material  irregu- 
larity* meant  *  decided  erroneously 
in  point  of  law,  or  Irregularly  in  a 
material  particular  in  respect  of  pro- 
cedure.   The  words  certainly  include 
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and  niay  pass 
thinks  fit'. 


such  order  in  the  case  as  the  High  Coart 


/ 


an  irrcgnUxitf  jof  prooedore  affeeiiag 
the  jaerito»  13  Cal.  335. 
^  *  For  other  OMM  in  whkhtlie  High 
Conn  aotod  ond«r  MO.  6aa,  tee  8  Bom. 
553,  where  it  set  Mide  ma  award  made 
onder  the  Imtkd  Aeqniiition  Act  with 
the  aid  of  a  biaaied  ameator;  and  a 
Mad.  364,  where  it  set  aside  an 
order  of  the  original  Court  oonfirming 
an  exeention-iale  to  a  frandnlent 
partner. 

For  easee  where  the  High  Court 
deolined  to  exereiM  jorisdiotion  under 
thie  section,  see  5  Cal.  807 :  7  CaL 
330 :  7  All.  914 :  8  All.  519 :  9  Mad. 
33  J  (a  ease  on  Mad.  Aet  VIII  of  1865, 
sec  76) .  A  part  J  applying  under  sec. 
6a a  for  relief  mast  show  that  he  has 
not  contribated  hj  his  own  oondtict  to 
his  being  pieced  in  the  poeition  in 
which  he  finds  himself,  9  Mad.  452. 
As  to  the  effect  of  delaj  in  applying 
under  this  section,  9  Mad.  453 :  4 
AU.  154. 


Hue  seotion  is  imyplicable  to  inter- 
loeatory  prooeedinga,  4  All.  91 :  5  All. 
a93,  a94,  or  to  the  exercise  of  the 
diseretionaiy  power  of  a  Court  in 
granting  or  withholding  sanction  to  a 
eriminal  prosecution,  3  All.  508,  or 
a  snit  onder  the  Beiigioiis  Endow- 
ments Act,  XX  of  1863,  10  Mad.  ^. 
See  also  as  to  sec.  62a,  9  All.  104, 
49a :  10  Mad.  5a,  518. 

The  proTisions  of  the  Suits  Valua- 
tion Act,  sec.  I  a,  with  respect  to 
i^ipellate  courts,  a|^ly  to  courta  ezer- 
eising  revisional  jurisdiction  under 
sec  62a  of  the  Code,  Act  VII  of 
1887,  sec  II,  cL  (4). 

Am  to  the  modifications  in  the  Pan- 
jib  of  sec  6a3,  see  Aet  XVHI  of 
1884,  sec  70. 

As  to  the  seyen  general  prinoiplea 
governing  the  High  Court  in  the 
exercise  of  its  visitatorial  or  super- 
intending powers,  see  7  Bom .  34 1 . 
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CHAPTER  XLVII. 

OP   EEVIEW  OF   JCDGMENT^. 

623.  Any  person  considering  himseU  aggrieved — 

(a)  by  a  decree  or  order  from  which  an  appeal  is  hereby  Applica- 
allowed,  but  from  which  no  appeal  has  been  preferred  ^j  liv^ew'^of 

(b)  by  a  decree  or  order  from  which  no  appeal  is  hereby  judgment, 
allowed;  or 

(c)  by  a  judgment  on  a  reference  from  a  Court  of  Small 
Causes, 

and  who  from  the  discovery  of  new  and  important  matter 
or  evidence^  which,  after  the  exercise  of  due  diligence,  was  not 
within  his  knowledge*  or  could  not  be  produced  by  him  at  the 
time  when  the  decree  was  passed  or  order  made,  or  on  account 
of  some  mistake  or  error  apparent  on  the  face  of  the  record^,  or 
for  any  other  sufficient*  reason '',  desires  to  obtain  a  review  of 
the  decree  passed  or  order  made  against  him, 

may  apply  ®  for  a  review  of  judgment  to  the  Court  which 


^  This  (rather  than  a  suit)  is  the 
regulaf  "course  of  procedure  to  set 
aside  a  decree  passed  in  pursuance  of 
a^mproMJM  QUI  ot'-corirt,  xo  Cal. 
6ia.  As  io  tfie' dtfftei'ence  between  a 
review  and  an  appeal,  see  7  Moo.  I. 
/  A.  304. 
/      *  By  such  person,  7  Suth.  Civ.  R. 

^  100. 

V ^  33  Suth.  Civ.  R.  333. 

*  9  Ben.  187. 

*  14  Cal.  627. 

*  i.e.  sufficient   to   the   Court   to 
which  appticalion  for  review  is  xsadtf, 

9  SlL  351 

*  -  ^  The  words  'sufficient  reason' 
'.  ahonld  be  liberaUy  construed,  so  as 
to  do  substantial  justice  between  the 
parties,  11  Cal.  775.  But  the  fact 
that  a  decision  of  a  Divisional  Bench 
has  been  overruled  by  the  Full  Bench 


\ 


is  no  such  reason,  6   All.  29  a.    A 
review  cannot  be  aUowed  merely  to 
enable  the  Court  to  reconsider  its 
judgment   upon  the  same  evidence, 
2  AH.  505.     while  the  discovery  of  a 
fresh   authority  may  not  entitle   a 
party  to  a  review,  yet  when  a  judge         i 
is   satisfied  that  his  judgment  has         \ 
proceeded  upon  an  erroneous  view  of         1 
the  law,  this  section  allows  him  to  I 

review  his  judgment,  7  Mad.  307.  / 

■  within  ninety  days  from  the  dat&— '"''^ 
of  the  decree  or  order,  except  when  it 
is  made  by  a  Presidency  High  Court 
or  by  the  Chief  Court  of  the  Panj^b 
in  the  exercise  of  original  jurisdiction. 
In  such  case  the  period  of  limitation 
is  twenty  days,  Act  XV  of  1877, 
sched.  II,  arts.  162  and  173:  Act 
XVII  of  1877,  sec.  18. 
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To  whom 
applica- 
tions fur 


pasted  the  decree  or  made  the  order,  or  to  the  Court,  if  any, 
to  which  the  business  of  the  former  Court  has  been  trans- 
ferred*. 

A  party  who  is  not  appealing  from  a  decree  may  apply  for 
a  review  of  judgment  notwithstanding  the  pendency  of  an 
appeal  by  some  other  party  ',  except  when  the  ground  of  such 
appeal  is  common  to  the  applicant  and  the  appellant,  or  when, 
being  a  respondent,  he  can  present  to  the  Appellate  Court  the 
case  on  which  he  applies  for  the  review  f,^ 

624*  Except  upon  the  g^und  of  the  discovery  of  such  new 
and  important  matter  or  evidence  as  aforesaid,  or  of  some 
J*^*"**y  clerical  error  apparent  on  the  face  of  the  decree,  no  application 
for  a  review  of  judgment,  other  than  that  of  a  High  Court, 
shall  be  made  to*  any  Judge  other  than  the  Judge  who 
delivered  it*. 

625.  The  rules  hereinbefore  contained  as  to  the  form  of 
making  appeals  shall  &pply>  mut-atU  muf4indis,  to  applications 
for  review, 

626.  If  it  appears  to  the  Court  that  there  is  not  sufficient 
ground  for  a  review,  it  shall  reject  the  application. 

If  the  Court  be  of  opinion  that  the  application  for  the 
review  should  be  granted,  it  shall  grant  the  same,  and  the 
Judire  shall  record  with  his  own  hand  his  reasons  for  such 
opinion  • : 
Proviso.  Provided  that — 

(a)  no  such  application  shall  be  granted  without  previous 
notice  "^  to  the  opposite  party,  to  enable  him  to  appear  and  be 


Form  uf 
applica- 
tions for 
review. 

Applica- 
tion when 
rejected. 

Applica- 
tion  when 

granted. 


*  One  against  whom  an  ex  parte 
decree  has  been  made  may  apply 
under  this  section,  6  All.  65,  and 
see  9  All.  61. 

*  7  Bom.  287. 

'  The  object  is  to  prevent  the 
possibility  of  having  a  case  pending 
in  two  Courts  at  the  same  time,  e.  g. 
where  a  plaintiff  partially  succeeds 
and  the  defendant  appeals  and  the 
plaintiff  applies  for  a  review  in  re* 
spect  of  the  portion  disallowed. 

*  This  does  not  include  *  heard  and 
determined  by,'  10  Cal.  80,  dissenting 


from  4  AIL  278  ;  see  13  Cal.  231. 

'  Sec.  624  must  be  read  as  a  pro- 
viso to  sec.  623, 8 Mad.  568  :  so  when 
there  has  been  a  change  of  the  pre- 
siding judgd,  no  application  can  be 
made  to  the  new  judge,  whether  of 
the  Court  which  passed  the  decree  or 
of  that  substituted  for  it,  except  on 
the  grounds  stated. 

*  If  he  does  not  do  so  the  judgm^ 
is  not  without  jurisdiction,  but  the 
case  should  be  remanded,  13  Suth. 
Civ.  R.  439 :  14  ibid.  237. 

^  See  form,  sched.  IV,  no.  1 78. 
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heard  in  support  of  the  decree^  a  revie\^  of  which  is  applied 
for;  and 

{d)  no  su£h  application  shall  be  g^nted  on  the  ground 
of  discovery  of  new  matter  or  evidence  which  the  applicant 
alleges  was  not  within  his  knowledge^  or  could  not  be  adduced 
by  him,  when  the  decree  or  order  was  passed,  without  strict 
>roof  2  of  such  allegation  ^. 


627.  If  the  Judge  or  Judges,  or  any  one  of  the  Judges,  Applica- 
who  passed  the  decree  or  order,  a  review  of  which  is  applied  pe^ew' 
for,  continues  or  continue  attached  to  the  Court  at  the  time  ^^  Cpurt 
when  the  application  for  a  review  is  presented,  and  is  not  of  two  or 
or  are  not  precluded  by  absence  or  other  cause,  for  a  period  of  ?*^® 
six  months  next  after  the  application,  from  considering  the    ''^^' 
decree  or  order  to  which  the  application  refers,  such  Judge  or 
Judges  or  any  of  them  shall  hear  the  application,  and  no 
other  Judge  or  Judges  of  the  Court  shall  hear  the  same. 

628.  If  the  application  for  a  review  be  heard  by  more  than  Applica- 
one  Judge  and  the  Court  be  equally  divided,  the  application  J^j^J^^" 
shall  be  rejected. 

If  there  be  a  majority  the  decision  shall  be  according  to 
the  opinion  of  the  majority. 

629.  An  order  of  the  Court  for  rejecting  the  application  Order  of 
shall  be  final ;  but  whenever  such  application  is  admitted,  the  ^^  ^^^ 
admission  may  be  objected  to  on  the  ground  that  it  was  Objectiona 


(a)  in  contravention  of  the  provisions  of  section  624, 
(I)  in  contravention  of  the  provisions  of  section  626,  or 
{c)  after  the  expiration  of  the  period  of  limitation  pre- 
scribed therefor  and  without  sufficient  cause. 

Such  objection  may  be  made  at  once  by  an  appeal  against 
the  order  granting  the  application,  or  may  be  taken  in  any 
appeal  against  the  final  decree  or  order  made  in  the  suit  ^. 

Where  the  application  has  been  rejected  in  consequence 
of  the  failure  of  the  applicant  to  appear,  he  may  ^  apply  for 

^  The  words  'or  order*  seem  omitted  *  There  is  no  second  appeal  against 

ner  uil^ffwn,'  an  order  passed  on  appeal  under  sec. 

''*  tmless  the  other  side  does  not  639,  11  Cal.  296. 

objectj  «eA22  Suth.  Civ.  B.  300.  'within    fifteen    days    from   the 

»  See  infra,  Act  711  of  1888.  sec.  rejection,  Act  XV  of  1877,  sched.  II, 

59.  art.  160. 
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mn  order  to  have  the  rejected  application  restored  to  the  file; 
and,  if  it  be  proved  to  the  satisfaction  of  the  Court  that 
he  was  prevaited  by  any  sufficient  cause  from  appearin^^  when 
SQch  application  was  called  on  for  hearing,  the  Court  may 
order  it  to  be  restored  to  the  file,  upon  such  terms  as  to  costs  or 
otherwise  as  it  thinks  fit,  and  shall  appoint  a  day  for  hearing 
the  same. 

No  order  shall  be  made  under  this  section  unless  the  applicant 
has  served  the  opposite  party  with  notice  in  writing  of  the 
latter  application. 

No  application  to  review  an  order  passed  on  review  or  on  an 
application  for  a  review  shall  be  entertained. 

B^ttryof     680.  When  an  application  for  a  review  is  granted,  a  note 
^iuiied,^  thereof  shall  be  made  in  the  roister,  and  the  Court  may  at 

and  order   onee  re-hear  the  case  or  make  such  order  in  regard  to  the  re- 
fer r*-  ... 
kMriag.     hearing  as  it  thinks  fit  ^. 

'  Hie  Court  has discretioiuuypower  a&d  Me  lo  Bom.  H.  C.  360.    Am  to^ 

•itlier  to  re-Kear  the  whole  case  or  a&y  reTiewi  for  dierical  etTors^  see  6  Cat  '^^ ' 

particular  point  that  it  thinks  fit»  9  as. 
Cal.  a  10,  foUo^Ing  1 1  Moo.  1 .  A.  499 ;  y' 
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CHAPTEE  XLVIII. 

SPECIAL  RULES  RELATING  TO  THE  CHARTERED  HIGH  COURTS. 

631.  This  chapter  applies  only  to  High  Courts  which  are  Chapter  to 
or  may  hereafter  be  established  under  the  twenty-fourth  and  JJc^^^ 
twenty-fifth  of  Victoria,  chapter  104  (^»  Act  far  esiablishhig  tei^d  High 
High  Courts  of  Judicature  in  Lidia)  ^.  ^ 

632.  Except  as  provided  in  this  chapter  the  provisions  Applica- 
of  this  Code  apply  to  such  High  Courts.  ^""^f 

633.  The  High  Court  shall  take   evidence,  and  record  Recording 
judgments  and  orders  in  such  manner  as  it  by  rule  from  time  J^**fif°^®^^- 
to  time  directs  ^. 

634.  Whenever  a  High  Court  considers  it  necessary  that  a  Execution 
decree  made  in  the  exercise  of  its  ordinary  original  civil  juris-  before'^tB 
diction  should  be  enforced  before  the  amount  of  the  costs  wcer- 
incurred   in  the  suit   can  be   ascertained  by  taxation,  the 

Court  may  order  that  the  decree  shall  be  executed  forthwith, 
except  as  to  so  much  thereof  as  relates  to  the  costs ; 

and,  as  to  so  much  thereof  as  relates  to  the  costs,  that  the  Execution 
decree  may  be  executed  as  soon  as  the  amount  of  the  costs  gubse- 
shall  be  ascertained  by  taxation.  quently. 

635*  Nothing  in  this  Code  shall  be  deemed  to  authorise  Unauthor- 
any  person  on  behalf  of  another  to  address  the  Court  in  the  g^^^"*o 
exercise  of  its  ordinary  original  civil  jurisdiction,  or  to  examine  addresg 
witnesses',  except  when  the  Court  shall  have  in  the  exercise  of    °"  * 
the  power  conferred  by  its  charter  authorised  him  so  to  do,  or 
to  interfere  with  the  power  of  the  High  Court  to  make  rules 
concerning  advocates,  vakils  and  attorneys. 

636.  Notices  to  produce  documents,  summonses  to  wit-  Who  may 
nesses,  and  every  other  judicial  process,  issued  in  the  exercise  ^^^f  "^^ 

^  These  Courts  are  at  present  esta-  '  9  All.  93.    As  to  female  paupers, 

blished   only   at   Calcutta,   Madras,  see  sec.  404,  supra. 

Bombay,  and  Allahabad.  '  9  AU.  613,  617. 

Z  Z  2 
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of  the  ordinary  or  extraoxdinary  original  civil  jurisdiction  of 
the  High  Court,  and  of  its  niatrimonial^  testamentary  and 
intestate  jurisdictions^  except  summonses  to  defendants  issued 
under  section  64,  writs  of  execution,  and  notices  under  section 
553,  may  be  served  by  the  attorneys  in  the  suit,  or  by  persons 
employed  by  them,  or  by  such  other  persons  as  the  High 
Court  by  any  rule  or  order,  from  time  to  time,  directs. 

Non-jQdi.  687.  Any  non-judicial  or  quasi-judicial  act  which  this  Code 
•***^  requires  to  be  done  by  a  Judge,  and  any  act  which  may 
done  bj  be  douc  by  a  Commissioner  appointed  to  examine  and  adjust 
^*^*^^'  accounts  under  section  394,  may  be  done  by  the  R^^istrar 

of  the  Court  or  by  such  other  officer  of  the  Court  as  the 

Court  may  direct  to  do  such  act. 

The  High  Court  may,  from  time  to  time,  by  rule  declare 

what  shall  be  deemed  to  be  non-judicial  and  quasi-judicial 

acts  within  the  meaning  of  this  section. 

Sections  638.  The  following  portions  of  this  Code  shall  not  apply 

^  apply-  ^  ^^^  High  Court  in  the  exercise  of  its  ordinary  or  extra- 
High  ^  ordinary  original  civil  jurisdiction,  namely,  sections  16,  17 
orif^nal  smd  19,  sections  54,  clauses  (a)  and  (b),  57,  119,  160,  182  to 
^cS™"  ^^^   ^^^  inclusive)/  187,   189,   190,  191,   19a   (so  far  as 

relates  to  the  manner  of  taking  evidence),  198  to  206  (both 

inclusive),  and  so  much  of  section  409  as  relates  to  the  making 

of  a  memorandum ; 

and  section  579  shall  not  apply  to  the  High  Court  in 

the  exercise  of  its  appellate  jurisdiction. 
Insolvent        Nothing  in  this  Code  shall  extend  or  apply  to  any  Judge  of 
Jj^j^  ^     a  High  Court  in  the  exercise  of  jurisdiction  as  an  Insolvent 

Court. 

Power  to        639*  The  High  Court  may,  from  time  to  time,  frame 

foms.        forms  for  any  proceeding  in  such  Court,  and  may  make  rules 

as  to  the  books,  entries  and  accounts  to  be  kept  by  its  officers. 
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640.  Womeiij  wlio  according  to  the  customs  and  manners  Exemption 
of  the  country  ought  not  to  be  compelled  to  appear  in  public,  women 
shall  be  exempt  from  personal  appearance  in  Court  ^.  ^^  P®'- 

But  nothing  herein  contained  shall  be  deemed  to  exempt  pearance. 
such  women  from  arrest  in  execution  of  civil  process  \ 

641.  The  Local  Government  may,  by  notification  in  the  Power  to 
official  Gazette,  exempt  from  personal  appearance  in  Court  from 
any  person  whose  rank,  in  the  opinion  of  such  Government,  pe"o^ 
entitles  him  to  the  privilege  of  exemption,  and  may,  by  like  anoe. 
notification,  withdraw  such  privilege  ^. 

The  names  and  residences  of  the  persons  so  exempted  shall,  ^**'  ^^ 
from  time  to  time,  be  forwarded  to  the  High  Court  by  the  exempted. 
Local  Government,  and  a  list  of  such  persons  shall  be  kept  in 
such  Court,  and  a  list  of  such  persons  as  reside  within  the 
local  limits  of  the  jurisdiction  of  each  Court  subordinate  to  the 
High  Court  shall  be  kept  in  such  subordinate  Court. 

When  any  person  so  exempted  claims  the  privilege  of  such  ^^**  ?^ 
exemption,  and  it  is  consequently  necessary  to  examine  him  sion. 
by  commission,  he  shall  pay  the  costs  of  that  commission, 
unless  the  party  requiring  his  evidence  pays  such  costs  ^. 

642.  No  Judge,  Magistrate  or  other  judicial  officer  shall  be  P«"om 
liable  to  arrest  under  civil  process  while  going  to,  presiding  in,  from  arrest 
or  returning:  from,  his  Court.  under  civil 

...  T  ,  procegs. 

And,  except  as  provided  in  sections  256  and  643,  where  any 
matter  is  pending  before  a  tribunal  having  jurisdiction  therein, 
or  believing  in  good  faith  that  it  has  such  jurisdiction,  the 
parties  thereto,  their  pleaders,  mukhtars,  revenue-agents  and 

^  9  Mad.  100.    As  to  the  'women*  '  Marshall,  637. 

to  which  this  section  applies,  see  24  '  When  the  person  exempted  is  a 

Suth.  CJiv.  E.  375  (unmarried  Hindd  pauper,  see  sec.  404,  supra, 
^rl  of  13),  and  8  ibid.  282. 
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15. 


recognifled  agents,  and  their  witnesses  acting  in  obedience  to 
a  summons,  shall  be  exempt  from  arrest  mider  civil  process 
while  going  to  or  attending  such  tribunal  for  the  purpose 
of  suchjnattor  *,  and  while  returning  from  such  tribunal^. 

648.  When  in  a  case  pending  before  any  Courts  there 
appears  to  the  Court  sufficient  ground^  for  sending  for  investi- 
gation to  the  Magistrate  a  charge  of  any  such  offence  as 
is  described  in  section  193,  section  196,  section  199,  section 
acx>,  section  205,  section  206,  section  207,  section  208,  section 
209,  section  210,  section  463,  section  471,  section  474,  section 
475>  section  476  or  section  477  of  the  Indian  Penal  Code, 
which  may  be  made  in  the  course  of  any  other  suit  or  pro- 
ceeding, or  with  respect  to  any  document  offered  in  evidence 
in  the  case,  the  Court  may  cause  the  person  accused  to  be 
detained  till  the  rising  of  the  Court,  and  may  then  send  him  in 
custody  to  the  Magistrate,  or  take  sufficient  bail  for  1^ 
appearance  before  the  Magistrate. 

The  Court  shall  send  to  the  Magistrate  the  evidence  and 
documents  relevant  to  the  charge,  and  may  bind  over  any 
person  to  appear  and  give  evidence  before  such  Magistrate. 

The  Magistrate  shall  receive  such  charge  and  proceed  with 
it  according  to  law  ^. 

644.  Subject  to  the  power  conferred  on  the  High  Court 
by  section  639  and  by  the  twenty-fourth  and  twenty-fifth  of 
Victoria,  chapter  104,  section  15,  the  forms  set  forth  in  the 
fourth  schedule  hereto  annexed,  with  such  variation  as  the 
circumstances  of  each  case  require,  shall  be  used  for  the  re- 
spective purposes  therein  mentioned. 

646.  The  language  which,  when  this  Code  comes  into 
force,  is  the  language  of  any  Court  subordinate  to  a  High 
Court,  shall  continue  to  be  the  language  of  such  subordinate 
Court  until  the  Local  Government  otherwise  orders ; 

but  it  shall  be  lawful  for  the  Local  Government,  from  time 


'  In  the  case  of  a  witness  there 
must  be  a  bond  fide  belief  that  his  at- 
tftBdABOftk  required,  i4Ben.Appz.  13. 

^  4  Mad.  H.  C.  145  :  4  Mad.  317 : 
1  Cal.  78 :  5  Cal.  106. 


Sec.  642   does,  not  jexempt   from  J 
arrest  for  a  coQteiapt^4  Ben.  O.  C.  J.  / 
91.  I  ^ 

»  7  Suth.  Civ.  R.  824. 

*  4  Mad.  325. 
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to  time,  to  declare  what  language  shall  be  the  language  of 
every  such  Court  ^. 

645  a.  In   any  Admiralty   or  Vice- Admiralty  cause    of  AwesBorg 
salvage,  towage  or  collision,  the  Court,  whether  it  be  exer-  of  salvage, 
cising  its   original  or   its  appellate  jurisdiction,  may  if  it  ***'• 
thinks  fit,  and  upon  request  of  either  party  to  such  cause  shall, 
summon  to  its  assistance,  in  such  manner  as  the  Court  may  by 
rule,  from  time  to  time,  direct,  two  competent  assessors^ ;  and 
such  assessors  shall  attend  and  assist  accordingly. 

Every  such  assessor  shall  receive  such  fees  for  his  attend- 
ance as  the  Court  by  rule  prescribes.  Such  fees  shall  be 
paid  by  such  of  the  parties  as  the  Court  in  each  case  may 
direct. 

646.  Whenever  the  Registrar  of  a  Court  of  Small  Causes  Power  of 
has  any  doubt  upon  any  question  of  law  or  usage  having  the  ^g^J^ 
force  of  law,  or  as  to  the  construction  of  a  document,  which  Cause 
construction  may  affect  the  merits  of  the  decision,  he  ^^^7  st^lt^, 
state  a  case  for  the  opinion  of  the  Judge ;  and  all  the  pro- 
visions herein  contained  relative  to  the  stating  of  a  case  by 

the  Judge  shall  apply,  mutatu  mutandis,  to  the  stating  of  a 
case  by  the  Registrar®. 

647.  The  procedure  herein  prescribed  shall  be  followed,  as  Miscel- 
far  as  it  can  be  made  applicable,  in  all  proceedings  in  anyp^o^j^. 
Court  of  civil  jurisdiction  other  than  suits  and  appeals  *.  "»«»• 


^  The  Panj^b  Government  declared 
Urdu  to  be  the  language  of  its  Courts ; 
Circular  No.  1-134,  dated  21  Feb. 
1863. 

"  They  represent  in  India  the  two 
Trinity  Masters  who  usually  sit  in 
England  with  the  Judge  of  the  Pro- 
bate, etc.  Division,  when  he  tries 
admiralty  actions.  See  as  to  the 
attendance  of  these  Masters,  WiUiams 
and  Bruce,  Admiralty  Practice,  and 
ed.  pp.  442,  528. 

»  See  infra,  Act  VII  of  1 888,  sec.  60. 

*  e.  g.  probate  cases,  whether  con- 
tentfous  (vol.  i.  p.  457),  or  non-conten- 
tious, 8  Cal.  882 ;  sales  of  under- 
tenures,  7  Cal.  165  ;  winding-up  com- 
panies, 9  All.  180;  applications  for 
the  appointment  of  guardians  and  for 


the  custody  of  infants,  9  All.  41 ; 
proceedings  under  the  Divorce  Act,  9 
AH.  41 ;  6  Bom.  416 ;  proceedings 
under  the  Native  Beligious  Endow- 
ments Act,  XX  of  1863,  sec.  5,  see  4 
Mad.  395.  As  to  proceedings  in 
Revenue  Courts,  see  5  All.  406;  6 
All.  170:  in  the  Central  Provinces, 
Act  XVIII  of  1881,  sec.  19:  in  the 
Panjib,  Acts  XVI  of  1887,  sec.  88 ; 
and  XVII  of  1887,  sec.  117,  cl.  (2), 
(h).  As  to  suits  between  landlord  and 
tenant,  see  in  the  Lower  Provinces, 
Act  VIII  of  1885,  sec.  143  :  in  Oudh, 
Act  XXII  of  1886,  sec.  135 :  in  the 
Central  Provinces,  Act  IX  of  1883, 
sec.  24. 

Section  647  confers  no  right  of  ap- 
peal not  expressly  given  elsewhere, 
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AdmiMion       The  High  Court  may,  from  time  to  time,  make  rules  to 

^^  ^    provide  for  the  admission,  in  such  proceedings,  of  affidavits  as 

evidenoe.    evidence  ^  of  the  matters  to  which  such  affidavits  respectively 

Telate ;  and  such  rules,  on  being  published  in  the  local  official 

Grazette,  shall  have  the  force  of  law. 


Prooednre 
when  per- 
son to  be 
arrested 
or  property 
to  be  at- 
tached is 
outside 
district. 


Bules  ap- 
plicable to 
all  civil 


648*  Where  any  Court  desires  that  any  person  shall  be 
arrested  or  that  any  property  shall  be  attached  under  any 
provision  of  this  Code^  not  relating  to  the  execution  of  decrees, 
an3'  such  person  resides  ^  or  property  is  situate  outside  the 
local  limits  of  its  jurisdiction,  the  Court  may,  in  its  discretion, 
issue  a  warrant  of  arrest  or  make  an  order  of  attachment,  and 
send  to  the  District  Court  within  the  local  limits  of  whose 
jurisdistion  such  person  or  property  resides^  or  is  situate  a 
copy  of  the  warrant  or  order,  together  with  the  probable 
amount  of  the  costs  of  the  arrest  or  attachment. 

The  District  Court  shall,  on  receipt  of  such  copy  and 
amount,  cause  the  arrest  or  attachment  to  be  made  by  its  own 
officers,  or  by  a  Court  subordinate  to  itself,  and  shall  inform 
the  Court  which  issued  or  made  such  warrant  or  order  of  the 
arrest  or  attachment ; 

and  the  Court  making  any  arrest  under  this  section  shall 
send  the  person  arrested  to  the  Court  by  which  the  warrant  of 
arrest  was  issued,  unless  he  furnishes  sufficient  security  for  his 
appearance  before  that  Court,  or  (where  the  case  is  one  under 
chapter  XXXIV)  for  satisfying  any  decree  that  may  be  passed 
against  him  by  such  Court,  in  either  of  which  cases  the  Court 
making  the  arrest  shall  release  him  ^. 

649.  The  rules  contained  in  chapter  XIX  shall  apply  to 
the  execution  of  any  judicial  process  for  the  arrest  of  a  person 


lo  Bom.  433.  Nor  does  it  empower 
the  Court  to  stay  execution  after 
passing  a  final  unappealable  decree 
and  before  granting  an  application 
for  review,  9  All.  36. 

^  The  Indian  Evidence  Act  does 
not  apply  to  affidavits  presented  to 
tokj  Court  or  officer. 

^  This  section  does  not  authorise 
the  Court  to  attach  any  property 
which  it  is  not  authorised  to  attach 
by  any  other  part  of  the  Code,  though 


it  permits  the  Court  to  transmit  its 
order  (where  such  order  may  "be  made) 
for  execution  beyond  th^-liMal  limits 
of  its  jurisdiction,  8  Mad.  ao. 

•  Bare   residence   is    suffictent^to 
render  him  liable  to  arreal  iiefore 

.judgment,  8  Mad.  205,  where  an 
officer  proceeding  from  Burma  to 
England  stopt  afsw dayi  at Madiiaa 
on  the  way. 

*  See  infra,  Act  VII  of  1 888,  sec.  6 1 . 
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or  the  sale  of  property  or  payment  of  money,  which  may  be 
desired  or  ordered  by  a  Civil  Court  in  any  civil  proceeding  \ 
In  the  same  chapter,  the  expression  '  Court  which  passed  a 
decree/  or  words  to  that  effect,  shall,  unless  there  is  something 
repugnant  in  the  context,  be  deemed  to  include,  where  the 
decree  to  be  executed  is  passed  in  appeal,  the  Court  which 
passed  the  decree  against  which  the  appeal  was  preferred,  and, 
where  the  Court  which  passed  the  decree  to  be  executed  has 
ceased  to  exist^^  or  to  have  jurisdiction  to  execute  it^,  the 
Court  which,  if  the  suit  wherein  the  decree  was  passed  were 
instituted  at  the  time  of  making  application  for  execution  of 
the  decree,  would  have  jurisdiction  to  try  such  suit  *. 

650.  The  provisions  of  chapters  XIV  and  XV  relating  to 
witnesses  shall  apply  to  all  persons  required  to  give  evidence 
or  to  produce  documents  in  any  proceeding  under  this  Code. 

650  A,  Summonses  issued  by  any  Civil  or  Revenue  Court 
situate  beyond  the  limits  of  British  India  may  be  sent  to  the 
Courts  in  British  India  and  served  as  if  they  had  been  issued 
by  such  Courts  :  provided  that  the  Courts  issuing  such  sum- 
monses have  been  established  or  continued  *  by  the  authority  of 


process  for 
arrest,  sale 
or  pay- 
ment. 


Applica- 
tion of 
rules  as  to 
witnesses. 

Service  of 
foreign 
sum- 
monses. 


^  This  includes  the  execution  of  a 
judgment  entered  up  under  sec.  86  of 
the  Indian  Insolvent  Act  (11  &  la 
Vic.  c.  21),  8  Bom.  511. 

'  These  words  refer  to  such  cases  as 
the  following :  where  a  Small  Cause 
Court,  having  been  in  existence  for  a 
certain  number  of  years,  has  afterwards 
been  abolished  by  an  order  of  the  Local 
Government  (Act  XI  of  1865,  sec.  3) ; 
where  ^  Sadr  Amin  who  had  juris- 
diction tBtonglRnit  mn  -wbole  of  the 
district  with  a  pecuniary  jurisdiction 
exceeding  that  of  a  Munsif  has  been 
abf^ished  as  such,  the  officer  who  was 
Sadr  Amin  becoming  the  Munsif  at 
head-quarters  with  a  local  jurisdiction 
limited  to  a  single  munsifi,  usually 
that  at  head^quarters  (see  the  repealed 
Act  XVI  of  1868,  sec.  4,  clause  2,  and 
sec.  8),  6  Cal.  518,  per  Field  J. 

'  This  does  not  apply  to  the  appellate 
side  of  the  High  Court,  though  it  does 
not,  as  a  general  rule,  execute  its  own 
decrees  or  orders,  but  directs  them  to 


be  executed  by  one  or  other  of  the 
mufassal  Courts  subordinate  to  its 
jurisdiction,  6  Cal.  201.  The  words 
'ceased . .  to  have  jurisdiction  to  execute 
it*  meet  such  cases  as  this  :  an  Addi- 
tional "or  15iib6r3ihate  Judge  attached 
to  districts  A  and  B  having  passed  a 
decaree  in  district  A  leaves  A,  and  sits 
in  district  B  under  the  provisions  of  the 
Bengal  Civil  Courts  Act,  sec.  15.  Such 
a  Court  sitting  in  B  has  not  ceased  to 
'  exist,*  but  has  ceased  to  have  juris- 
diction to  execute  that  particular 
decree,  6  Cal.  519.  _ 

*  Therefore,  where  the  Court  wEich 
passed  the  decree  has  ceased  to  have 
jurisdiction  to  execute  it,  the  applica- 
tion for  execution  may  be  made  either 
to  that  Couct  or  to  the  Court  which, 
if  the  suit  wherein  the  decree  was 
passed  were  instituted  at  the  time  of 
applying,  would  have  jurisdiction  to 
try  the  suit,  6  Cal.  515. 

•  Act  VII  of  1 888,  sec.  62. 
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Power  to 
make  tab- 
•idiary 
rulei  of 
procedure. 


the  Governor  General  in  Council,  or  that  the  Governor  General 
in  Council  has,  by  n<Jtification  in  the  Gazette  of  India,  declared 
the  provisions  of  this  section  to  apply  to  such  Courts  ^. 

The  Governor  General  in  Council  may,  by  like  notification, 
cancel  any  notification  made  under  this  section,  but  not  so  as 
to  invalidate  the  service  of  any  summons  served  previous  to 
such  cancellation. 

651.  Repealed  by  Act  X  of  1886, 

652.  The  High  Court  may,  from  time  to  time,  make  rulcu 
consistent  with  this  Code  to  regulate  any  matter  connected 
with  its  own  procedure  or  the  procedure  of  the  Courts  of 
Civil  Judicature  subject  to  its  superintendence.  All  such 
rules  shall  be  published  in  the  local  official  Gazette,  and  shall 
thereupon  have  the  force  of  law  •. 


^  The  provitions  of  this  section 
have  been  declared  to  apply  to  the 
Courts  in  Mysore,  Macpherson*s  Lists, 
1884,  p.  58. 

*  See  Rules  of  the  High  Court  of 
Madras,  Maopherson's  LutSf  1884,  pp. 
115,116,117,128.  See  also  the  ^om- 
ha^  Oovemment  Gazette,  Part  I, 
4th  Oct.  1877,  P-  875;  nth  Oct. 
1877*  P'  9^^'f  29^  ^'ov.  1877,  p. 
1030 ;  ist  Ang.  1878,  p.  477;  7th  Nov. 
1878,  p.  70a  :  the  N.  W,  P.  and  Oudh 
Gazette,  6th  March,  1880,  Part  II.  p. 
238;  nth  Feb.  i88a,  PartlLp.  118; 
i^th  Nov.  1 881,  Part  II.  p.  1163.  For 
the  rules  made  by  the  Chief  Court  of 
the  PaDJ^b,  see  B£acpherson*s  Lists, 


1 884,  p.  467 .  For  those  made  by  the 
Judicial  Commissioner  of  the  Central 
Provinces,  see  his  Circulars,  vol.  i. 
Part  I,  Procedure.  For  those  made  by 
the  Judicial  Conmiissioner  of  British 
Burma,  see  Maopherson's  £Mf«,  1884, 
PP-  657»  558,  559-  For  rules  to  regu- 
late the  subordinate  Courts  of  Coorg 
in  exercising  insolvency  jurisdiction, 
see  the  Gazette  of  India,  39  July  1882, 
Part  II.  p.  593.  As  to  Assam,  see 
A$sam  Gazette  for  nth  Oct.  1879; 
ibid.  a8th  Feb.  1880 ;  ibid,  6th  Maroh 
1880. 

See  the  clause  added  to  sec.  652  by 
Act  VII  of  1888,  sec.  63,  infra. 
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{See  Section  3.) 
ACTS  REPEALED. 


Number  and  year. 

Subject  or  title. 

Extent  of  repeal. 

X  of  1877      

XU  of  1879 

Vllofi88o 

The  Code  of  Civil  Pro- 
dure. 

Amending    Act    X    of 
1877,  etc. 

Merchant  Shipping     ... 

So  much  as   has    not   been 
repealed. 

Sections  one  to  one  hundred 
and  three  (both  inclusive). 

Section  eighty-five. 

THE  SECOND  SCHEDULE. 

{See  Section  5.) 

Chajyters  and  sections  of  this  Code  extending  to  Provincial  Courts 

of  Small  Causes, 

PRELiiflifABT :  Sections  i,  2,  3  and  5. 

Chafteb  I. — ^Of  the  Jurisdiction  of  the  Courts  and  Res  Judicata, 

except  section  ii. 
Chapter  II. — Of  the  Place  of  Suing,  except  section  70,  paragraph  4,  and 

sections  a  a  and  34  (both  inclusive). 
Chafteb         III. — Of   Parties    and   their   appearances,    Applications    and 

Acts. 
Chafteb         IV. — Of  the  Frame  of  the  Suit,  except  section  43  and  section 

44,  rule  a. 
Chafteb  V. —  Of  the  Institution  of  Suits. 

Chapter  VI. — Of  the  Issue  and  Service  of  Summonsi  except  section 

77- 
Chafteb       VII. — Of  the  Appearance  of  the  Parties  and  Consequence  of 

Non-appearance. 
Chafteb      VIII.— Of  Written  Statements  and  Set-off. 
Chafteb         IX. — Of  the  Examination  of  the  Parties  by  the  Court,  except 

section  119. 
Chafteb  X. — Of  Discovery  and  the  Admission  etc.  of  Documents. 

Chafteb        XII. — Section   155,  first   paragraph,   Judgment  where    either 

party  fails  to  produce  his  evidence. 
Chafteb      XIII.— Of  Adjournments. 

Chafteb      XIV. — Of  the  Summoning  and  Attendance  of  Witnesses. 
Chafteb        XV. — Of  the  Hearing  of  the  Suit  and  Examination  of  Witnesses, 

except  sections  i8a  to  188  (both  inclusive). 
Chafteb      XVI.— Of  Affidavits. 
Chafteb     XVII. — Of  Judgment  and   Decree,   except  sections   204,   207, 

211,  212,  213,  214  and  215. 
Chafteb  XVIII. — Sections  320,  221  and  232,  of  Costs. 
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Cbaptib 


Chaptkb 

Chaptkb 
Chaftxb 
Chafteb 
Chafteb 
Chaptkb 
Chaptbb 
Chapteb 

Chaptkb 

Chaptkb 
Chaptkb 

Chaptkb 

Chaptkb 
Chaptkb 
Chaptkb 

Chaptkb 
Chaptkb 

Chaptkb 
Chaptkb 
Chaptkb 
Chaptkb 


XIX. — Of  the  Ezeontion  of  Decrees,  leeiioiis  223  to  236 
(both  inclofiye),  239  to  258  ;both  indnnve),  259 
(except  M  fitf  M  relates  to  the  recovery  of  wives), 
266  (except  BO  fitf  AS  relates  to  Immoveable  pro- 
P^^7)t  367  to  272  (both  inclusive),  373  (so  &r 
M  relates  to  decrees  for  moveable  property),  275 
to  283  (both  indnrive),  284  (so  far  as  relates  to 
moveable  property),  285,  286,  287,  288,  289,  290^ 
291, 292, 293  (so far  as  relates  tore-sales  imder  297), 
294  to  303  (both  inclusive),  328  to  333  (both  in- 
dnsive,  so  far  as  relates  to  moveable  property), 
336  to  343  (both  indosive). 
XX. — Section  360,  Power  to  invest  certain  Courts  with 

Insdvency- jurisdiction. 
XXI. — Of  the  Death,  Marriage  and  Insolvency  of  Parties. 
XXII.--Of  the  Withdrawal  and  Adjustment  of  Suits. 
XXIII.— Of  Payment  into  Court. 
XXIV. — Of  requiring  Security  for  Costs. 
XXV. — Commissions. 
XXVI.— Suits  by  Paupers. 

XXVII. — Suits  .by  and  against  Grovemment  or  Government 
Servants. 
XXVIII. — Suits  by  Aliens  and  by  and  against  Foreign  and  Native 
Rulers,  except  the  first  paragraph  of  section  433. 
XXIX. — Suits  by  and  against  Corporations  and  Companies. 
XXX. — Suits  by  and  against  Trustees,  Executors  and  Ad- 
ministrators. 
XXXI. — Suits  by  and  against  Minors  and  Persons  of  uir- 
sound  mind. 
XXXII.— Suits  by  and  against  Military  Men. 
XXXIII. — Interpleader. 
XXXIV. — Of  Arrest  and  Attachment  before  Judgment,  except 

as  regards  immoveable  property. 
XXXVI. — Appointment  of  Receivers. 
XXXVII. — ^Reference  to  Arbitration,  sections  506  to  526  (both 

inclusive). 
XXXVIII.— Of  Proceedings  on  Agreemant  of  Parties. 
XL VI. — Reference  to  and  Revision  by  High  Court. 
XL VII. — Of  Review  of  Judgment,  sections  623,  626  and  630. 
XTJX. — Miscellaneous. 


THE  THIED  SCHEDULE. 

{See  Section  7.) 

Bombay  Enactments. 

Bombay  Regulation  XXIX,  1827. 

VII,  1830. 
I,  1831. 
XVI,  1831. 
Act  XIX  of  1835. 
„    Xniofi842. 
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•THE  FOURTH  SCHEDULE. 

{See  Section  644.) 

FORMS   OF  PLEADINGS  AND    DECREES. 
A. — Plaints.    Part  I. 

No.  1. 

Fob  Money  lent. 

In  the  Coubt  of  a^ 

CivU  Suit  No. 
A.  B,  of 
cigaingt 
a  D.  of 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18        ,  at  , 
he  lent  the  defendant                             rupees  repayable  on  demand  [or  on  the 

day  of  ]. 

2.  That  the  defendant  has  not  paid  the  same,  except  rapees 
paid  on  the                       day  of                           18     . 

[If  tJie  plaintiff  claims  exemption  from  any  law  of  limitation,  eay : — 
8.  The  plaintiff  was  a  minor  [or  insane]  from  the  day  of 

till  the  day  of  ]. 

4.  The  plaintiff  prays  judgment  for  rupees,  with  interest  at 

per  cent,  from  the  day  of  18     . 

[Note.— The  object  of  Btating  when  the  debt  is  to  ba  repaid  is  merely  to  fix  a  date  for 
interest.    If,  therefore,  interest  is  not  claimed,  the  statement  may  be  omitted.] 


No.  2. 

Fob  Money  beceived  to  Plaintiff's  Use. 

{TilU.) 
A .  B.  and  G,  H.,  the  above-named  plaintiffs,  state  as  follows  : — 

1.  That  on  the  day  of  18        ,  at  , 
the  defendant  receired                   rupees  [or  a  cheque  on  the 

Bank  for  rupees]  from  one  JE.  F.  for  the  use  of  the  plaintiffs. 

2.  That  the  defendant  has  not  paid  [or  delivered]  the  same  accordingly. 

8.  The  plaintiffs  pray  judgment  for  rupees,  with  interest  at 

per  cent,  from  the  day  of  18    . 


No.  3. 

Fob  Pbice  of  Goods  sold  by  a  Factob. 

iTiOe.) 
A,  B.f  the  above-named  plaintiff,  states  as  follows : — 
1.  That  on  the  day  of  18     ,  at  , 

he  and  E.  F.,  since  deceased,  delivered  to  the  defendant  [one  thousand  barrels 
of  flour  J  fif}e  hundred  rnaunds  of  rice,  or  as  the  case  mai/  bel  for  sale  upon 
commission. 
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2.  Th»t  on  the  day  of  i8        ,  [or,  on  some 

day  unknown  to  the  plaintiff,  before  the  day  of 

1 8    ],  the  defendant  told  the  said  merchandiee  for  'rapeee.  . 

8.  That  the  oomnuHion  and  ezpenaee  of  the  defendant  thereon  amount  to 
rupees. 

4.  Tliat  on  the  day  of  i8    ,  the  plaintiff  de- 
manded from  the  defendant  the  prooeedi  of  the  said  merchandise. 

5.  That  he  has  not  paid  the  same. 

[Demand  of  judgment] 


No.  4. 

Fob  Mokkt  bxcuvkd  bt  Dbfendant  thbouqh  thb  Plxihtifp's 

MiSTAKB  OF  Fact. 

A,  B,,  the  above*named  plaintiff,  states  as  follows : — 

1.  Tliat  on  the  day  of  i8  ,  at  , 
the  plaintiff  agreed  to  buy  and  the  defendant  agreed  to  sell  bars 
of  silver  at                       annas  per  tola  of  fine  silyer. 

2.  That  the  plaintiff  procured  the  said  bars,  to  be  assayed  by  one  E,  JF., 
who  was  paid  by  the  defendant  for  such  assay,  and  that  the  said  E.  E.  de- 
clared each  of  the  said  bars  to  contain  1,500  tolas  of  fine  silver,  and  that  the 
plaintiff  accordingly  paid  the  defendant  Rs.  annas 
therefor. 

8.  That  each  of  the  said  bars  did  contain  only  1,200  tolas  of  fine  silver. 

4.  That  the  defendant  has  not  repaid  the  sum  so  overpaid. 

\Pemand  qf  judgment.'] 

[Note.— A  demand  of  repayment  is  not  neoeanry,  bat  it  maj  ailbei  the  question  of 
intereet  or  the  ooeta.] 


No.  5. 

Fob  Monet  paid  to  a  tbibd  Pabtt  at  the  Defendant's  Request. 

(TitU.) 

A,  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18      ,  at 

at  the  request  [or  by  the  authority]  of  the  defendant,  the  plaintiff  paid  to  one 
E.  F.  rupees. 

2.  That,  in  consideration  thereof,  the  defendant  promised  [or  became  bound] 
to  pay  the  same  to  the  plaintiff  on'  demand  [or  a«  the  ease  may  be], 

8.  That  [on  the  day  of  18       ,  the  plaintiff 

demanded  payment  of  the  same  from  the  defendant,  but]  he  has  not  paid  the 

same. 

[Demand  of  judgment.'] 

[Note.— If  the  request  or  authority  is  implied,  the  plaint  should  state  facts  raising  the 
implication.] 
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No.  6. 

For  Goods  sold  at  a  fixed  Pbicb  and  dbltvebed. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  , 
H.  F.yof  ,  deceased,  sold  and  delivered  to  the  defendant  [one 
hundred  barrels  of  flour,  or,  the  goods  mentioned  in  the  schedule  hereto  an- 
nexed, or,  sundry  goods]. 

2.  That  the  defendant  promised  to  pay  rupees  for  the  said 
goods  on  delivery  [or,  on  the  day  of  eoiine  day  before 
the  plaint  was  jHedl, 

3.  That  he  has  not  paid  the  same. 

4.  That  the  said  E.  F.  in  his  lifetime  made  his  will,  whereby  he  appointed 
the  plaintiff  executor  thereof. 

5.  That  on  the  day  of  18      ,  the  said  E.  F,  died. 

6.  That  on  the  day  of  probate  of  the  said  will 
was  granted  to  the  plaintiff  by  the  Court  of 

7.  The  plaintiff  as  executor  as  aforesaid  [Demand  of  judgment']. 

[Note. — If  a  d&y  was  fixed  for  payment  it  should  be  stated  as  fumiahiiig  a  date  for  the 
oommenoement  of  interest.] 


No  7. 
Goods  sold  at  a  beasonable  Pbicb  and  delivebed. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  , 
plaintiff  sold  and  delivered  to  the  defendant  [sundry  articles  of  house<fumiture] 
but  no  express  agreement  was  made  as  to  the  price. 

2.  That  the  same  were  reasonably  worth  rupees. 

3.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment.] 
[Note.— The  law  Lmplies  a  promiae  to  pay  so  much  as  the  goods  are  reasonably  worth. ] 


No.  8. 

Fob  Goods  delivered  to  a  third  Party  at  Defendant's  Request  at 

A  fixed  Price. 

{Title.) 
A.  B.,  the  above*named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  , 
plaintiff  sold  to  the  defendant  [one  hundred  barrels  of  flour]  and,  at  the  re- 
quest of  the  defendant,  delivered  the  same  to  one  JS.  F. 

2.  That  the  defendant  promised  to  pay  to  the  plaintiff  rupees 
therefor. 

3.  That  he  has  not  paid  the  same. 

[Demand  of  judgment.'] 
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No.  9. 

Fob  K1CB88ABIB8  FURXI8BID  TO  THS  Family  07  DiFCNDAinr'a  Testator 
wiTHocT  BI8  xxrBxaa  Rkqubst,  at  a  rkabokable  Prick. 

{TitU.) 
A.  B,,  the  above-named  plaintiff,  itates  aa  follows : — 

1.  That  on  the  day  of  18  ,  at  , 
plaintiff  fnmiihed  to  [Jfary  Jonei]  the  wife  of  [Jame$  Jones]  deoeaied,  at 
her  request^  sundry  articles  of  [food  attd  dotkiny],  bnt  no  express  agreement 
was  made  as  to  the  price. 

2.  That  the  same  were  necessary  for  her. 

8.  That  the  same  were  reasonably  worth  rupees. 

4.  That  the  said  James  Junes  refused  to  pay  the  same. 

5.  That  the  defendant  is  the  executor  of  the  last  will  of  the  said  Jamee 

Jones, 

[Demand  of  judgment.'] 


No.  10. 

Fob  Goods  sold  at  a  fixed  price. 

{TitU.) 
A.  B,,  the  above-named  plaintiff,  states  as  follows  :— 

1.  That  on  the  day  of  18  ,  at  , 
the  plaintiff  sold  to  E,  T.,  of  ,  deceased,  [all  the  crop  the» 
jf rowing  on  kisfarm  in                                  ], 

2.  That  the  said  S.  F,  promised  to  pay  the  plaintiff  rupees  for 
the  same. 

3.  That  he  did  not  pay  the  same. 

4.  That  the  defendant  is  administrator  of  the  estate  of  the  said  E.  F. 

[^Demand  of  judgment] 


No.  11. 

Fob  Goods  sold  at  a  reasonable  Price. 

(TitU,) 
A.  B,y  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  , 
E.  F.,  of  ,  sold  to  the  defendant  [all  the  fruit  growing  in  his  orchard 
in                             ],  but  no  express  agreement  was  made  as  to  the  price. 

2.  That  the  same  was  reasonably  worth  rupees. 

3.  That  the  defendant  has  not  paid  the  same. 

4.  That  on  the  day  of  the  High  Court  of  Judi- 
cature at  Fort  William  duly  adjudged  the  said  £  Jl  to  be  a  lunatic  and  ap- 
pointed the  plaintiff  committee  of  his  estate,  with  the  usual  powers  for  the 
management  thereof. 

5.  The  plaintiff  as  committee  as  aforesaid  [Demand  of  judgment]. 

[NoTK. — When  the  lunatic's  estate  is  not  subject  to  the  ordinary  Jurisdiction  of  a  High 
Court,  for  paragraphs  4  and  5  substitute  the  following : — ] 

4.  That  on  the  day  of  the  Civil  Court  of 

duly  adjudged  the  said  E.  F.  to  be  of  unsound  mind  and  incapable  of 
managing  his  affairs,  and  appointed  the  plaintiff  Manager  of  his  estate. 

5.  The  plaintiff  as  Manager  as  aforesaid  [Demand  of  judgment.] 


t 
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No.  12. 
Fob  goods  made  at  Defendant's  Bequest,  and  not  accepted. 

{Title.) 
A.  B,,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  , 
E,  F.,  of  ,  agreed  with  the  plaintiff  that  the  plaintiff  should  make 
for  him  [six  tables  and  jlfty  chairs],  and  that  the  said  E.  F,  should  pay  for 
the  same  upon  delivery  thereof                       rupees. 

2.  That  the  plaintiff  made  the  said  goods,  and  on  the  day  of 

18        ,  offered  to  deliver  the  same  to  the  said  E,  F.,  and  has  ever 
since  been  ready  and  willing  so  to  do. 

8.  That  the  said  E.  F.  has  not  accepted  the  goods  or  paid  for  the  same. 

4.  That  on  the  day  of  18  ,  the  High  Court 
of  Judicature  at  Fort  William  duly  adjudged  the  said  E.  Jl  to  be  a  lunatic, 
and  appointed  the  defendant  committee  of  his  estate. 

5.  The  plaintiff  prays  judgment  for  rupees  with  interest  from 
the  day  of  ,  at  the  rate  of  per  cent, 
per  annum,  to  be  paid  out  of  the  estate  of  the  said  E,  F,  in  the  hands  of  the 
defendant. 


No.  13. 

Fob  DBnciENCT  upon  a  Re-sale  [Goods  sold  at  Auction]. 

{Title.) 
A,  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  » 
plaintiff  put  up  at  auction  sundry  [articles  of  merchandise'],  subject  to  the 
condition  that  all  goods  not  paid  for  and  removed  by  the  purchaser  thereof 
within  [ten  days]  after  the  sale,  should  be  re-sold  by  auction  on  his  account, 
of  which  condition  the  defendant  had  notice. 

2.  That  the  defendant  purchased  [one  crate  of  crockery^  at  the  said  auction 
at  the  price  of  rupees. 

8.  That  the  plaintiff  was  ready  and  willing  to  deliver  the  same  to  the  de- 
fendant on  the  same  day  and  for  [ten  days]  thereafter,  of  which  the  defendant 
had  notice. 

4.  That  the  defendant  did  not  take  away  the  said  goods  purchased  by  him, 
nor  pay  therefor,  within  [ten  days]  after  the  sale,  nor  afterwards. 

5.  That  on  the  day  of  18  ,  at  , 
the  plaintiff  re-sold  the  said  [crate  of  crockery],  on  account  of  the  defendant, 
by  public  auction,  for                       rupees. 

6.  That  the  expenses  attendant  upon  such  re-sale  amounted  to 
rupees. 

7.  That  the  defendant  has  not  paid  the  deficiency  thus  arising,  amounting 
to  rupees. 

[Demand  of  judgment.] 

[Note  to  §  4. — Unlees  the  seller  agreed  to  deliver,  the  purchaser  must  fetch  the  goods ; 
see  Act  IX  of  1872,  section  93.] 

VOL.  II.  3  A 
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No.  14. 

Fob  tri  Purchasi-mokit  of  Lands  oomtbted. 

{TitU.) 
A,  B,f  the  aboTe-iuuned  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  plaintiff  sold  [and  conveyed]  to  the  defendant  [the  house  and  oomponnd 
No.                               ,  in  the  city  of                                 or,  a  fann  known  aa 

,  in  or,  a  piece  of  land  lying,  Ac.'] 

2.  That  the  defendant  promised  to  pay  the  plaintiff  rapees  for 
the  said  [house  and  oompound,  or  fisnn,  or  land]. 

8.  That  he  has  not  paid  the  same. 

{^Demand  of  judgment,'] 

[NoTS.— Wh«rB  there  baa  been  no  actoAl  oonveyanoe,  say,  in  1 1* '  sold  to  the  defendant  the 
hoQM,  tiO.,  and  phujed  him  in  poananon  of  the  ume/j 


No.  15. 

Fob  thb  Pubchase-monet  op  ImfovBABLE  Pbopbbtt  contbacted  to  be 

SOLD,  but   not  CONVETEO. 

{Title.) 
A.  B.f  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  plaintiff  and  defendant  mutually  agreed  that  the  plaintiff  should  sell  to 
the  defendant,  and  that  the  defendant  should  purchase  firom  the  plaintiff  [the 
house  No.  ,  in  the  town  of  ,  or  one  hundred 
bfghiU  of  land  in  ,  bounded  by  the  East  Indian  railroad,  and  by 
other  lands  of  the  plaintiff]  for                    rupees. 

2.  That  on  the  day  of  i8  ,  at  , 
the  plaintiff  tendered  [or,  was  ready  and  willing,  and  offered  to  execute]  a 
sufficient  instrument  of  conveyance  of  the  said  property  to  the  defendant,  on 
payment  of  the  said  sum,  and  still  is  ready  and  willing  to  execute  the  same. 

8.  That  the  defendant  has  not  paid  the  said  sum. 

[Demand  of  judgment.'] 


No.  16. 
For  Services  at  a  fixed  Price. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  defendant  [hired  plaintiff  as  a  derk,  at  the  salary  of  rupees, 
per  year], 

2.  That  from  the  [said  day]  until  the  day  of  i8  , 
the  plaintiff  served  the  defendant  as  his  [derk]. 

3.  That  the  defendant  has  not  paid  the  said  salary. 

[Demand  of  judgment.] 
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No.  17. 

Fob  Sebvicbs  at  a  reasonable  Price. 

(Title.) 
A.  B.,  the  above-named  plaintiff,  states  m  follows : — 

1.  That  between  the  day  of  18        ,  and  the 

da  J  of  18        ,  at  ,  plaintiff  [executed 

sundry  drawings,  designs  and  diagrams]  for  the  defendant,  at  his  request; 
but  no  express  agreement  was  made  as  to  the  sum  to  be  paid  for  such  services. 

2.  That  the  said  services  were  reasonably  worth  rupees. 

3.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment.'] 


No.  18. 
For  Services  and  Materials  at  a  fixed  Price. 

{Title.) 
A .  B.f  the  above-named  plaintiff,  states  as  follows :  — 

1.  That  on  the  day  of  18  ,  at  , 
plaintiff  [furnished  the  paper  for  and  printed  one  thousand  copies  of  a  book 
called  ]  for  the  defendant,  at  his  request  [and  delivered  the  same 
to  him]. 

2.  That  the  defendant  promised  to  pay  rupees  therefor. 

3.  That  he  has  not  paid  the  same. 

[Demand  of  judgment. ] 


No.  19. 

For  Services  and  Materials  at  a  reasonable  Pbice. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the  day  of  18  ,  at  , 
plaintiff  built  a  house  [known  as  No.  ,  in  ],  and  furnished 
the  materials  therefor,  for  the  defendant,  at  his  request,  but  no  express  agree- 
ment was  made  as  to  the  price  to  be  paid  for  such  work  and  materials. 

2.  That  the  said  work  and  materials  were  reasonably  worth  rupees. 

3.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment.] 


No.  20. 

For  Rent  reserved  in  a  Lease. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  , 
the  defendant  entered  into  a  contract  with  the  plaintiff,  under  their  hands,  a 
copy  of  which  is  hereto  annexed. 

[  Or  state  the  substance  of  the  contract.] 

2.  That  the  defendant  has  not  paid  the  rent  of  the  [month]  ending  on 

the  day  of  18  ,  amounting 

to  rupees. 

[Demand  of  judgment^] 

3  Aa 
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Another  Form, 

1.  That  the  plaintiff  let  to  the  defendant  a  house,  No.  ij,  Chowringhee,  for 
•even  yean  to  hold  from  the  day  of  i8  , 
at                   rupees  a  year,  payable  quarterly. 

2.  lliat  of  mch  rent  qoartert  are  due  and  unpaid. 

{^Demand  of  judgment,'] 


Na21. 
Fob  Ubk  aud  Occupation  at  a  fixed  Rint. 

{Title.) 
A,  B,f  the  aboye-named  plaintiff,  statee  as  follows  : — 

1.  That  on  the  day  of  i8        ,  at  , 
the  defendant  hired  from  the  plaintiff  [the  house  No.                   , 

street],  at  the  rent  of  rupees,  payable  on  the  first 

day  of 

2.  That  the  defendant  oocupied  the  said  premises  from  the 

day  of  i8        to  the  day  of  i8 

8.  That  the  defendant  has  not  paid  rupees,  being  the  part  of  said 

rent  due  on  the  first  day  of  z8 

\^Dema»d  of  judgment.'] 


No.  22. 
Fob  Use  and  Occupation  at  a  bbasonable  Bent. 

{Title,) 

A,  B.,  the  above-named  plaintiff,  executor  of  the  will  of  X.  Y., 
deceased,  states  as  follows : — 

1.  That  the  defendant  occupied  the  [house  No.  , 

street],  by  permission  of  the  said  X.  Y.,  from  the  day  of 

i8        ,  until  the  day  of  i8         , 

and  no  agreement  was  made  as  to  payment  for  the  use  of  the  said  premises. 

2.  That  the  use  of  the  said  premises  for  the  said  period  was  reasonably 
worth  rupees. 

3.  That  the  defendant  has  not  paid  the  same. 

4.  The  plaintiff  as  such  executor  as  aforesaid  prays  judgment  for 
rupees. 


No.  23. 

Fob  Board  and  Lodoino. 

{Title.) 

A.  B.y  the  above-named  plaintiff,  states  as  follo¥re : — 

1.  That  from  the  day  of  i8  ,  until  the 

day  of  i8  ,  the  defendant  occupied  certain 

rooms  in  the  house  [No.  ,  street],  by  permission  of  the 

plaintiff,  and  was  furnished  by  the  plaintiff,  at  his  request,  with  meat,  drink, 

attendance  and  other  necessaries. 
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2.  That,  in  consideration  thereof,  the  defendant  promised  to  pay  [or  that 
no  agreement  was  made  as  to  payment  for  such  meat,  drink,  attendance  or 
necessaries,  but  the  same  were  reasonably  worth]  the  sum  of  rupees. 

3.  That  the  defendant  has  not  paid  the  same. 

{^Demand  of  judgment.'] 


No.  24. 

Fob  Freight  op  Goods. 

{Title,) 
A.  B,y  the  above-named  phiintiff,  states  as  follows  :  — 

1.  That  on  the  day  of  18  ',at  , 
plaintiff  transported  in  [his  barge,  or  otherunse]  [one  thousand  barrels  of 
flour,  or  sundry  goods],  from  to  , 
at  the  request  of  the  defendant. 

2.  That  the  defendant  promised  to  pay  the  plaintiff  the  sum  of  [one  rupee 
per  barrel]  as  freight  thereon  [or,  that  no  agreement  was  made  as  to  payment 
for    such  transportation,  but    such    transportation  was    reasonably   worth 

rupees] . 

8.  That  the  defendant  has  not  paid  the  same. 

[^Demand  of  judgment.'] 


No.  25. 
Fob  Pass  AGE-MONET. 
(Title.) 
A»  B.y  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  plaintiff  con- 
veyed the  defendant  [in  his  ship,  called  the  ],  from 

to  at  his  request. 

2.  That  the  defendant  promised  to  pay  the  plaintiff  rupees 
therefor.  [Or  that  no  agreement  was  made  as  to  the  price  of  the  said  passage, 
but  th^  said  passage  was  reasonably  worth                    rupees.] 

8.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment.'] 


No.  26. 

On  an  Awabd. 

(TiOe.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  :-^ 

1.  That  on  the  day  of  18         ,  at  , 

the  plaintiff  and  defendant,  having  a  controversy  between  them  concerning  [a 
demand  of  the  plaintiff  for  the  price  of  ten  barrels  of  oil,  which  the  defendant 
refused  to  pay],  agreed  to  submit  the  same  to  the  award  of  J?.  F,  and  G,  H., 
as  arbitrators  [or,  entered  into  an  agreement,  a  copy  of  which  is  hereto 
annexed]. 


726  THE   CODE    OF   CIVIL    PEOCBDURE. 

S.  That  on  the  dftj  of  i8        ,  at  , 

the  Hud  arbitnton    warded  that  the  defendant  ahonld  [paj  the  plaintiff 
rnpees]. 

3.  That  the  defendant  hai  not  paid  the  same. 

[/>eMa»I  o/judgmemt.'} 
(NoTic.  -Thi»  will  ftyj^  where  the  agreeiiieiit  to  refer  ia  not  filed  in  oonrt] 


No.  27. 
On  a  Foruon  Juimmemt. 

A.  B,,  the  above-named  plaintiff,  statee  at  follows  : — 

1.  That  on  the  daj  of  x8        ,  at  , 
in  the  State  [or  Kingdom]  of                                ,  the                                Coori 
of  that  State  [or  Kingdom],  in  a  luit  therein  pending  between  the  plaintiff 
and  the  defendant,  duly  adjudged  that  the  defendant  should  pay  to  the 
plaintiff                   rupees,  with  interest  from  the  said  date. 

2.  That  the  defendant  ha4  not  paid  the  same. 

[Demand  of  jud^memt.'] 


Plaints  upon  Instrumuits  fob  thk  Paymknt  of  Monet  onlt. 

No.  28. 
On  an  Annuity  Bond. 
^Title.) 
A.  B,y  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  defendant  by  his  bond  became  bound  to  the  plaintiff  in  the  sum  of 

rupees  to  be  paid  by  the  defendant  to  the  plaintiff,  subject  to  a 
condition  that  if  the  defendant  should  pay  to  the  plaintiff  rupees 

half-yearly  on  the  day  of  and  the 

day  of  in  every  year  during  the  life  of  the  plaintiff,  the  said  bond 

should  be  void. 

2.  That  afterwards,  on  the  day  i8  ,  the 
sum  of  rupees  for  of  the  said  half-yearly  payments  of  the 
said  annuity,  became  due  to  the  plaintiff  and  is  still  unpaid. 

[Demand  qfjadgtnent'] 


No.  29. 

Payee  against  Maker. 

{Title,) 

A.B,yihe  above-named  plaintiff,  states  as  follows  :— 

1.  That  on  the  day  of  i8  ,  at  , 
the  defendant,  by  his  promissory  note,  now  overdue,  promised  to  pay  to  the 
plaintiff                  rupees                      [days]  after  date. 

2.  That  he  has  not  paid  the  same  [except  rupees,  paid  on  the 

day  of         i8        ]. 

[Demand  of  judgment,] 
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[Note.  — Where  the  note  is  payable  after  notice,  for  paragraphs  1  and 
2  substitute — ] 

1.  That  on  the  day  of  18  ,  at  ,  the 
defendant  by  his  promissory  note  promised  to  pay  to  the  plaintiff 

rupees  months  after  notice. 

2.  That  notice  was  afterwards  given  by  the  plaintiff  to  the  defendant  to 
pay  the  same  monUis  after  the  said  notice. 

3.  That  the  said  time  for  payment  has  elapsed,  but  the  defendant  has  not 
paid  the  same. 

[Where  the  note  is  payable  at  a  particular  place,  my — ] 

1.  That  on  the  day  of  18  ,  at  , 
the  defendant,  by  his  promissory  note,  now  overdue,  promised  to  pay  to  the 
plaintiff  [at  Messrs.  A.  &  Co's,  Madras]  rupees  months 
after  date. 

2.  That  the  said  note  was  duly  presented  for  payment  [at  Messrs.  A,  & 
Co.^s']  aforesaid^  but  has  not  been  paid. 


Written  Statement  of  the  Defendant. 

In  the  Court,  &c. 

C.  D.f  the  above-named  defendant,  states  as  follows : — 

1.  The  defendant  made  the  note  sued  upon  under  the  following  circum- 
stances :  The  plaintiff  and  defendant  had  for  some  years  been  in  partnership  as 
indigo-manufacturers,  and  it  had  been  agreed  between  them  that  they  should 
dissolve  partnership,  that  the  plaintiff  should  retire  from  the  business,  and 
that  the  defendant  should  take  over  the  whole  of  the  partnership-assets  and 
liabilities  and  should  pay  the  plaintiff  the  value  of  his  share  in  the  assets  after 
deducting  the  liabilities. 

2.  The  plaintiff  thereupon  undertook  to  examine  the  partnership-books  and 
inquire  into  the  state  of  the  partnership-assets  and  liabilities;  and  he  did 
accordingly  examine  the  said  books  and  make  the  said  inquiries,  and  he 
thereupon  represented  to  the  defendant  that  the  assets  of  the  firm  exceeded 
Ks.  100,000  and  that  the  liabilities  of  the  firm  were  less  than  Rs.  30,000, 
whereas  the  fact  was  that  the  assets  of  the  firm  were  less  than  Bs.  50,000 
and  the  liabilities  of  the  firm  largely  exceeded  the  assets. 

8.  The  misrepresentations  mentioned  in  the  second  paragraph  of  this  state- 
ment induced  the  defendant  to  make  the  note  now  sued  on,  and  there  never 
was  any  other  consideration  for  the  making  of  such  note. 


No.  30. 
FiBST  Indorsee  against  Maker. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 
1.  That  on  the  day  of  18        ,  at 

the  defendant,  by  his  promissory  note,  now  overdue,  promised  to  pay  to  the 
order  of  E.  F.  [or  to  E.  F.  or  order]  rupees  [  days 

after  date]. 
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2.  Th«t  the  said  E.  F.  indorsed  the  same  to  the  plaintiff. 
8.  That  the  defendant  hai  not  paid  the  aame. 

[Demand  of  judgment. '\ 


No.  31. 

SCBSBQCINT  IXDOBSKE  AGAINST  MaKSB, 

{Titlt,) 
A,  D.f  the  above-named  plaintiff,  itatee  as  follows  : — 

1.  [A*  in  the  l<ui  preceding  form. '\ 

2.  That  the  same  was,  by  the  indorsement  of  the  said  E.  F,  and  of  G.  H, 
and  /.  /.  [or  and  others]  transferred  to  the  plaintiff. 

S.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment] 


No.  32. 
F1B8T  Indorses  against  first  Indorseb. 

{TitU.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  E,  F.,  on  the  day  of  18  ,  at  • 
by  his  promissory  note,  now  overdue,  promised  to  pay  to  the  defendant  or 
order                    rupees                        months  after  date. 

2.  That  the  defendant  indorsed  the  same  to  the  plaintiff.  * 

8.  That  on  the  day  of  18        ,  the  same  was 

duly  presented  for  payment,  but  was  not  paid. 

[Or  state  facts  excusing  toant  of  preeentmentJ] 
i.  That  the  defendant  had  notice  thereof. 
5.  That  he  has  not  paid  the  same. 

[Demand  of  judgment.'] 


No.  83. 

Subsequent  Indobseb  against  first  Indorsee;  the  Indobrement 

being  special, 

(TUle). 
A.  B.,  the  above-named  plaintiff,  states  as  follo¥r8  : — 

1.  That  the  defendant  indorsed  to  one  E.  F.  a  promissory  note,  now 
overdue,  made  [or  purporting  to  have  been  made]  by  one  Ch.  S.,  on  the 

day  of  18        ,  at  ,  to  the  order  of 

the  defendant,  for  the  sum  of  rupees  [payable  days 

after  date]. 

2.  That  the  same  was,  by  the  indorsement  of  the  said  E.  F.  [and  others], 
transferred  to  the  plaintiff.  [Or^  that  the  said  E.  F,  indorsed  the  same  to 
the  plaintiff.] 

3.  4  and  5.    [Same  aeZ,  i  and  5  of  the  last  preceding  form."] 

[Demand  of  jvdgment.'] 
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No.  34. 
Subsequent  Indorsee  against  his  immediate  Indobseb. 

{Title.) 
A .  B.y  the  above-named  plaintiff,  states  as  follows : — 

1.  That  the  defendant  indorsed  to  him  a  promissory  note,  now  overdue, 
made  [or  purporling  to  have  been  made]  by  one  H.  F.^  on  the 

day  of  18        ,  at  ,  to  the  order  of  one  &.  H.,  for 

the  sum  of  rupees  [payable  days  after 

date],  and  indorsed  by  the  said  Q,  H,  to  the  defendant. 

2,  3  and  4.     [Same  <u  in  3,  4  and  5  in  Form  No.  33.] 

[Demand  of  judgment.'] 


No.  35. 
Subsequent  Indorsee  against  Intebmediate  Indobseb. 

{TitU,) 

A,  B.y  the  above-named  plaintiff,  states  as  follows : — 

1.  That  a  promissory  note,  now  overdue,  made  [or  purporting  to  have  been 
made]  by  one  E.  F.,  on  the  day  of  •         t8        ,  at 

,  to  the  order  of  one  G.  B,,  for  the  sum  of  rupees 

[payable  days  after  date],  and  indorsed  by  the  said  0.  H,  to  the 

defendant,  was  by  the  indorsement  of  the  defendant  [and  others]  transferred 
to  the  plaintiff. 

2,  3  and  4.     [As  in  No.  33.] 

[Demand  of  judgment.] 


No.  36. 
Subsequent  Indobsee  against  Makeb,  and  fibst  and  second  Indobseb. 
In  the  Coubt  op  at 

Civil  Suit  No, 

A.  B.  of 
against 
C.  D.  of 
KF,, of 

and 
O.  E.  of 

A.  B.y  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  , 
the  defendant,  C.  i).,  by  his  promissory  note,  now  overdue,  promised  to  pay 
to  the  order  of  the  defendant,  E.  F.,  rupees  [  months 
after  date]. 

2.  That  the  said  E.  F.  indorsed  the  same  to  the  defendant,  &.  H.,  who 
indorsed  it  to  the  plaintiff. 

3.  That  on  the  day  of  18  ,  the  same  was  pre> 
sented  [or  state  facts  excusing  want  of  presentment]  to  the  said  C  D.  for 
payment,  but  was  not  paid. 

4.  That  the  said  E.  F,  and  G,  H,  had  notice  thereof. 

5.  That  they  have  not  paid  the  same. 

[Demand  of  judgment] 
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No.  37. 

DmAWEB  AGAIS8T  AOCEPTOB. 

A,  B.,  the  ftboTe-named  plaintiff,  ttatet  at  foUowi : — 

1.  That  on  the  day  of  18        ,  at 

hj  hit  bill  c^  exchange,  now  overdue,  the  plaintiff  reqoired  the  defendant 
to  pay  to  him  rapeet  [  daja  after  date,  or  sight,  thereof]. 

2.  That  the  defendant  accepted  the  said  bilL  [If  ike  bUl  U  payable  at  a 
certain  time  after  eiffht,  tie  date  of  acceptance  ekould  be  Uatedj  otherwise  it  ie 
not  neeesMry.'] 

8.  That  he  haa  not  paid  the  lame. 

4.  That  bj  reason  thereof  the  plaintiff  incnired  expenses  in  and  about 
the  presenting  and  noting  of  the  bill,  and  incidental  to  the  dishonour  thereof. 

[Demand  ofjudyment^. 
(Note.— Where  the  bill  ia  payable  to  a  third  party,  for  paragn^ihs  1,  2,  S,  aay ] 

1.  That  on,  &.c.,  at  &c.,  bj  his  bill  of  exchange,  now  overdae,  directed 
to  the  defendant,  the  plaintiff  required  the  defendant  to  pay  to  E.  F.  or 
order  rupees  months  after  date. 

2.  That  the  plaintiff  delivered  the  said  bill  to  the  said  E.  F.  on 

3.  That  the  defendant  accepted  the  said  bill,  but  did  not  pay  the  same, 
whereupon  the  same  was  returned  to  the  plaintiff. 


No.  38. 

PaTJEE   AOAIV8T  ACCKPTOB. 

{TitU,) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  the  defendant 
accepted  a  bill  of  exchange,  now  overdue,  made  (or  purporting  to  have  been 
made]  by  one  E.  JFl,  on  the                        day  of                        18        ,  at 

,  requiring  the  defendant  to  pay  to  the  plaintiff  rupees 

after  sight  thereof. 

2.  That  he  has  not  pud  the  same. 

[Demand  of  judgment.'] 


No.  39. 

FiBST  Indorsee  against  Acceptor. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18  ,  the  defendant 
accepted  a  bill  of  exchange,  now  overdue,  made  [or  purporting  to  have  been 
made]  by  one  E.  F.,  on  the  day  of  18  ,  at  , 
requiring  the  defendant  to  pay  to  the  order  of  one  G.  H.                 rupees 

after  sight  thereof. 

2.  That  the  said  G.  H.  indorsed  the  same  to  the  plaintiff. 

3.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment.] 
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No.  40. 

Subsequent  Indorsee  against  Acceptor. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  [^As  in  the  last  preceding  form,  to  the  end  of  article  1.] 

2.  That  by  the  indorsement  of  the  said  G.  H.  [and  others],  the  same  was 
transferred  to  the  plaintiff. 

3.  That  the  defendant  has  not  paid  the  same. 

{^Demand  of  judgment.'] 


No.  41. 
Payee  against  Drawer  for  Non-acceptance. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  defendant,  by  his  bill  of  exchange,  directed  to  H.  F.^  required  the  said 
E.  F.  to  pay  to  the  plaintiff                rupees  [            days  affcer  sight]. 

2.  That  on  the  day  of  i8  ,  the  same  was  duly 
presented  to  the  said  E.  F.  for  acceptance,  and  was  dishonoured. 

3.  That  the  defendant  had  due  notice  thereof. 

4.  That  he  has  not  paid  the  same. 

[Demand  of  judgment.'] 


No.  42. 

First  Indorsee  against  first  Indobser. 

{Title.) 
A.  B.f  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  the  defendant  indorsed  to  the  plaintiff  a  bill  of  exchange,  now 
overdue,  made  [or  purporting  to  have  been  made]  by  one  E.  F.,  on   the 

day  of  i8        ,  at  ,  requiring  one 

G.  H.  to  pay  to  the  order  of  the  defendant  rupees  [  days] 

after  sight  [or  after  date,  or  at  sight]  thereof,  [and  accepted  by  the  said  G,  H. 
on  the  day  of  iS        ]. 

2.  That  on  the  day  of  i8  ,  the  same  was 
presented  to  the  said  G.  H.  for  payment,  and  was  dishonoured. 

8.  That  the  defendant  had  due  notice  thereof. 
4.  That  he  has  not  paid  the  same. 

[Bema^  of  judgment.] 


No.  43. 

Subsequent  Indorsee  against  first  Indorser;  the  Indorsement 

being  special. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 
1.  That  the  defendant  indorsed  to  one  E.  F.  a  bill  of  exchange,  now  overdue, 
made  [or  purporting  to  have  been  made]  by  one  O.  H.,  on  the 
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dfty  of  i8        ,  at  ,  reqniriog  one  1.  /.  to  pay  to 

the  order  of  the  defendant  rapeet  dajt  after  light  thereof 

[or  otkerwiie],  and  aooepted  by  the  aaid  /.  J,  on  the  day  of 

1 8  [This  elaut9  may  be  omitted  if  not  according  to  the  fact  J\ 

2.  That  the  lame  was,  by  the  indorsement  of  the  said  E,  F.  [and  otherB3, 
transferred  to  the  plaintiff. 

8.  That  on  the  day  of  i8        the  same  was  pre- 

sented to  the  said  /.  /.  for  payment,  and  was  dishonoured. 

4.  That  the  defendant  had  doe  notice  thereof. 

5.  That  he  has  not  paid  the  same. 

[Demand  of  judgment.'] 


No.  44. 

Bdbsxquent  Indobbeb  against  his  immbdiatb  Indobseb. 

{Title.) 

A,  B.,  the  aboTe-named  plaintiff,  states  as  follows  :— 

1.  That  the  defendant  indorsed  to  plaintiff  a  bill  of  exchange,  now  oyerdne, 
made  [or  purporting  to  have  been  made]  by  one  E.  F,  on  the 

day  of                        i8          ,  at  ,  requiring  one  Ch.  H.  to  pay 

to  the  order  of  /.  /.                rupees  days  after  sight  thereof  [or  other- 

fPMe],  [accepted  by  the  said  Q-,  H.]  and  indorsed  by  the  said  I.  /.  to  the 
defendant. 

2.  That  on  the  day  of     .  i8  ,  the  same  was 
presented  to  the  said  Q,  H.  for  payment,  and  was  dishonoured. 

8.  That  the  defendant  had  due  notice  thereof. 

4.  That  he  has  not  paid  the  same 

[Demand  of  judgment.'] 


No.  45. 
Subsequent  Indobsee  against  intebmediate  Indobseb. 

{Title.) 

A,  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  a  bill  of  exchange,  now  overdue,  made  [or  purporting  to  have  been 
made]  by  one  j&.  F.,  on  the  day  of  i8        ,  at 

,  requiring  one  G,  H.  to  pay  to  the  order  of  one  /.  J. 
rupees  days  after  sigh   thereof  [or  otherwisel,  [accepted  by  the  said 

G.  MJ]  and  indorsed  by  the  said  J.  J,  to  the  defendant,  was,  by  the  indorse- 
ment of  the  defendant  [and  others],  transferred  to  the  plaintiff. 

2.  That  on  the  day  of  i8  ,  the  same  was 
presented  to  the  said  O,  H.  for  payment,  and  was  dishonoured. 

8.  That  the  defendant  had  due  notice  thereof. 

4.  That  he  has  not  paid  the  same. 

[Demand  of  judgment,"] 
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No.  46. 

Il^DOBSEE   AGAINST   DBAWEB,   ACCEPTOB  AND   InOOBSEB. 

In  thb  Coubt  of  ,  at  * 

Civil  Suit  No, 

A.  li.  of 
against 
C.  D.  of 
E.  F,  of 

and 
a.  H,  of 
A,  £.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18  ,  at  » 
the  defendant,  C.  D,,  bj  his  bill  of  exchange,  now  overdue,  directed  to  the 
defendant,  E,  F.^  required  the  said  E.  F.  to  pay  to  the  order  of  the  defendant 
G.  M.                 rupees  [                days  after  sight  thereof]. 

2.  That  on  the  day  of  18  >  the  said  E,  F. 
accepted  the  same. 

3.  That  the  said  G.  H,  indorsed  the  same  to  the  plaintiff. 

4.  That  on  the  day  of  18  ,  the  same  was 
presented  to  the  said  E,  F.  for  payment,  and  was  dishonoured. 

5.  That  the  other  defendants  had  due  notice  thereof. 

6.  That  they  have  not  paid  the  same. 

\I)emaihd  of  judgment.'] 


No.  47. 
Payee  against  Dbaweb  fob  Non-acceptance  of  a  Foreign  Bill. 

(TitU.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18         ,  at 

the  defendant  by  his  bill  of  exchange,  drawn  in  Calcutta,  required  one  B.  F, 
to  pay  to  the  plaintiff  in  [London]  pounds  sterling,  [sixty  days]  after 

sight  thereof. 

2.  That  on  the  day  of  18  ,  the  same  was 
presented  to  the  said  E.  F.  for  acceptance,  and  was  dishonoured,  and  thereupon 
duly  protested. 

8.  That  the  defendant  had  due  notice  thereof. 
4.  That  he  has  not  paid  the  same. 

[5.  That  the  value  of  pounds  sterling,  at  the  time  of  the  service 

of  notice  of  protest  on  the  defendant,  was  rupees  annas.] 

Wherefore    the  plaintiff  demands   judgment   against  the    defendant  for 
rupees,  with  [ten  per  centum]  compensation  and  interest  from  the 
day  of  18 


No.  48, 

Payee  against  Accefpob. 

{Title.) 

A.  B.y  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18        ,  at  , 

one  E.  F.y  by  his  bill  of  exchange,  now  overdue,  directed  to  the  defendant, 
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required  the  defendant  to  pay  to  the  plaintiff  rupees  after  date  [or 

days  after  sight]  thereof. 

2.  That  on  the  day  of  i8        ,  the  defendant 

accepted  the  said  bill. 

8.  That  he  hai  not  paid  the  lame. 

lDema»d  of  judgment,'] 


No.  49. 
On  a  Marine  [open]  Policy,  on  Vessel  lost  by  Perils  of  the  Sea,  &c. 

{Title.) 

A,  B.,  the  above-named  plaintiff,  statee  as  follows  : — 

1.  The  plaintiff  was  the  owner  of  [or  had  an  interest  in]  the  ship 

at  the  time  of  her  loss,  as  hereinafter  mentioned. 

2.  That  on  the  day  of  i8  ,  at  , 
the  defendants,  in  consideration  of  rupees  to  them  paid  [or  which 
the  plaintiff  then  promised  to  pay]  executed  to  him  a  policy  of  insurance  upon 
the  said  ship,  a  copy  of  which  is  hereto  annexed ;  [or,  whereby  they  promised 
to  pay  to  the  plaintiff,  within  days  after  proof  of  loss  and  interest, 
all  loss  and  damage  accruing  to  him  by  reason  of  the  destruction  or  injuiy  of 
the  said  ship,  during  her  next  voyage  from  to  ,  whether 
by  perils  of  the  sea  or  by  fire,  or  by  other  causes  therein  mentioned,  not 
exceeding                 rupees]. 

3.  That  the  said  ship,  while  proceeding  on  the  voyage  mentioned  in  the  said 
policy,  was  on  the  day  of  i8  ,  totally  lost  by 
Uie  perils  of  the  sea  [or  otherwise]. 

4.  That  the  plaintiff*R  loss  thereby  was  rupees. 

5.  That  on  the  day  of  i8  ,  he  furnished 
the  defendants  with  proof  of  his  loss  and  interest,  and  otherwise  duly  performed 
all  the  conditions  of  the  said  policy  on  his  part. 

6.  That  the  defendants  have  not  paid  the  said  loss. 

IDemand  of  judgment.'] 


No.  50. 
On  Cargo,  lost  by  Fibe: — valued  Policy. 

{Title.) 

A.  B.J  the  above-named  plaintiff,  states  as  follows : — 

1.  That  plaintiff  was  the  owner  of  [or  had  an  interest  in]  [one  hundred  bales 
of  cotton]  on  board  the  ship  at  the  time  of  her  loss  as  herein- 
after mentioned. 

2.  That  on  the  day  of  i8  ,  at  , 
the  defendants,  in  consideration  of  rupees  which  the  plaintiff  then 
paid  [or  promised  to  pay],  executed  to  him  a  policy  of  insurance  upon  the  said 
goods,  a  copy  of  which  is  hereto  annexed]  ;  [or,  whereby  they  promised  to  pay 
to  the  plaintiff  rupees  in  case  of  the  total  loss,  by  fire  or  other  causes 
mentioned,  of  the  said  goods  before  their  landing  at  ;  or,  in  case  of 
partial  loss,  such  damage  as  the  plaintiff  might  sustain  thereby,  provided 
the  same  should  not  exceed  per  centum  of  the  whole  value  of  the 
goods]. 
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3.  That  on  the  day  of  18  ,  at  , 
while  proceeding  on  the  voyage  mentioned  in  the  said  policy,  the  said  goods 
were  totally  destroyed  by  fire  (or,  as  the  case  may  be). 

4,  5  and  6.  [As  in  paragraphs  4,  6  and  6  of  the  precedinff  form.] 

{^Demand  of  judgment,'] 


No.  51. 

On  Freight: — valued  Policy. 

(ri«c.) 

A.  B.J  the  above-named  plaintiff,  states  as  follows : — 

1.  That  the  plaintiff  had  an  interest  in  the  freight  to  be  earned  by  the  ship 

on  her  voyage  from  to  at  the  time  of 

her  loss  as  hereinafter  mentioned,  and  that  a  large  quantity  of  goods  was 
shipped  upon  freight  in  her  at  that  time. 

2.  That  on  the  day  of  18  ,  at  , 
the  defendant,  in  consideration  of  rupees  to  him  paid,  executed  to 
the  plaintiff  a  policy  of  insurance  upon  the  said  freight,  a  copy  of  which 
is  hereto  annexed  [or  state  its  tenor,  as  before], 

S.  That  the  said  ship,  while  proceeding  upon  the  voyage  mentioned  in  the 
said  policy,  was,  on  the  day  of  18        ,  totally 

lost  |1)y  the  perils  of  the  sea]. 

4.  That  the  plaintiff  ha?  not  received  any  freight  from  the  said  ship,  nor 
did  she  earn  any  on  the  said  voyage,  by  reason  of  her  loss  as  aforesaid. 

6  and  6.  [As  in  Form  No.  49.] 

[Demand  of  Judgment.] 


No.  62. 

For  a  IjOss  bt  general  Average. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  plaintiff  was  the  owner  of  [or  had  an  interest  in]  [one  hundred 
bales  of  cotton]  shipped  on  board  a  vessel  called  the  Y.  Z.,  from  to 

,  at  the  time  of  the  loss  hereafter  mentioned. 

2.  That  on  the  day  of  18  ,  at  ,  in 
consideration  of  rupees  [which  the  plaintiff  then  promised  to  pay],  the 
defendant  executed  to  the  plaintiff  a  policy  of  insurance  upon  his  said  goods, 
a  copy  of  which  is  hereto  annexed  [or  state  its  tenor  <w  hefore]. 

5.  That  on  the  day  of  18  ,  while  proceeding 
on  the  voyage  mentioned  in  the  said  policy,  the  said  vessel  was  so  endangered 
by  perils  of  the  sea  that  the  master  and  crew  thereof  were  compelled  to,  and 
did,  cast  into  the  sea  a  large  part  of  her  rigging  and  furniture. 

4.  That  the  plaintiff  was,  by  reason  thereof,  compelled  to,  and  did,  pay 
a  general  average  loss  of  rupees. 

6.  That  on  the  day  of  18  ,  he  furnished  the 
defendant  with  proof  of  his  loss  and  interest,  and  otherwise  duly  performed  all 
the  conditions  of  the  said  policy  on  his  part. 

6.  That  the  defendant  has  not  paid  the  said  loss. 

[Demand  of  judgment.] 
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No.  53. 

Fob  a  Pabticulab  Avbbaoe  Loss. 

{Tiile,) 

A,  B,,  tlie  aboTe-named  plaintiff  sUtM  m  follows : — 

1  and  2.  [A*  in  the  hut  preceding  form,] 

3.  Thai  on  the  day  of  i8  ,  while  on  the 

high  leas,  the  lea-water  broke  into  the  said  shipt  and  damaged  the  said  [cotton] 
to  the  amoont  of  rupees. 

4  and  6*  [As  in  paragraphs  6  and  6  of  ike  loit  preceding  form.'] 

[Demand  of  judgment,'] 


No.  54. 

Ox  A  Fibe-iksubancb  Policy. 

{TitU.) 

A,  B.f  the  above-named  plaintiff  states  as  follows ; — 

1.  That  plaintiff  [was  the  owner  of,  or]  had  an  interest  in  a  [dwelling-honse, 
known  as  No.  ,  street,  in  the  city  ],  at  the  time 
of  Its  destraotion  [or,  injury]  by  fire  as  hereinafter  mentioned. 

2.  That  on  the  day  of  i8  ,  at  , 
in  consideration  of  rupees  [to  them  paid],  the  defendants  executed 
to  the  plaintiff  a  policy  of  insurance  on  the  said  [premises],  a  copy  of  which 
is  hereto  annexed  [or  ttait  ite  tenor], 

8.  That  on  the  day  of  i8        ,  the  said  [dwelling- 

house]  was  totally  destroyed  [or,  greatly  damaged]  by  fire. 

4.  That  the  plaintiflTs  loss  thereby  was  rupees. 

5.  That  on  the  day  of  i8  ,  he  furnished  the 
defendants  with  proof  of  his  said  loss  and  interest,  and  otherwise  duly  per- 
formed all  the  conditions  of  the  said  policy  on  his  part. 

6.  That  the  defendants  have  not  paid  the  said  loss. 

[Demand  of  judgment] 


No.  55. 
Against  Surety  fob  Payment  of  Rent. 

{Title,) 

A.  B.f  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  •  ,  at  , 
one  E,  F,  hired  from  the  plaintiff,  for  the  term  of  years,  the  [house 
No,  ,  street  ,]  at  the  annual  rent  of  rupees,  payable 
[monthly]. 

2.  That  [at  the  same  time  and  place]  the  defendant  agreed,  in  consideration 
of  the  letting  of  the  said  premises  to  the  said  E,  F.,  to  guarantee  the  punctual 
payment  of  the  said  rent. 

8.  That  the  rent  aforesaid  for  the  month  of  i8        ,  amount- 

ing to  rupees,  has  not  been  paid. 
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[If,  by  the  terms  of  the  agreement,  notice  is  required  to  he  given  to  the 
surety,  add : — ^] 

4.  That  on  the  day  of  i8  ,  the  plaintiff  gave 
notice  to  the  defendant  of  the  non-payment  of  the  said  rent,  and  demanded 
payment  thereof. 

5.  That  he  has  not  paid  the  same. 

[Demand  of  judgment.'] 


B. — Plaints  foe  Compensation  foe  Beeagh  of  Contract. 

No.  56. 
For  Bbeach  of  Agreement  to  convey  Land. 

{Title,) 

A,  B.f  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  plaintiff  and  defendant  entered  into  an  agreement,  under  their  hands,  of 
which  a  copy  is  hereto  annexed. 

[Or,  That  on,  &c.,  the  defendant  agreed  vnth  the  plaintiff  that,  in  consider- 
ation of  a  deposit  of  nipees  then  paid,  and  of  the  further  sum  of  [ten 
thousand]  rupees  payable  as  hereinafter  mentioned,  he  would,  on  the 
day  of                             i8        ,  at  execute  to  the  plaintiff  a 
sufficient  conveyance  of  [the  house  No.        ,  street,  in  the  city  of 

,  free  from  all  incumbrances ;  and  the  plaintiff  agreed  to  pay 
[ten  thousand]  rupees  for  the  same  on  delivery  thereof]. 

2.  That  on  the  day  of  i8  ,  the  plaintiff  de- 
manded the  convey auce  of  the  said  property  from  the  defendant  and  tendered 

rupees  to  the  defendant  [or,  that  all  conditions  were  fulfilled,  and 
all  things  happened  and  all  times  elapsed  necessary  to  entitle  the  plaintiff  to 
have  the  said  agreement  performed  by  the  defendant  on  his  part]. 

3.  That  the  defendant  has  not  executed  any  conveyance  of  the  said  property 
to  the  plaintiff  [or,  that  there  is  a  mortgage  upon  the  said  property,  made  by 

to  ,  for  rupees,  registered  in  the  office 

of  ,  on  the  day  of  i8        ,  and  still  un- 

satisfied, or  any  other  defect  of  title], 

4.  That  the  plaintiff  has  thereby  lost  the  use  of  the  money  paid  by  him  as 
such  deposit  as  aforesaid  and  of  other  moneys  provided  by  him  for  the  comple- 
tion of  the  said  purchase,  and  has  lost  the  expenses  incurred  by  him  in  investi- 
gating the  title  of  the  defendant  and  in  preparing  to  perform  the  agreement  on 
his  part,  and  has  incurred  expense  in  endeavouring  to  procure  the  performance 
thereof  by  the  defendant. 

6,  The  plaintiff  prays  judgment  for  rupees  compensation. 


No.  67. 
For  Breach  of  Agreement  to  purchase  Land. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 
1.  That  on  the  day  of  i8        ,  at  , 

the  plaintiff  and  defendant  entered  into  an  agreement,  under  their  hands,  of 
which  a  copy  is  hereto  annexed. 

VOL.  II.  3  B 
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[Or,  Thai  on  the  day  of  i8        ,  at  , 

the  pUintiff  Mid  defendaat  mutaally  agreed  that  the  plaintiff  should  sell  to  the 
defendaat  aad  that  the  defendant  shoold  parchaae  from  the  plaintiff  fortjr 
h%hi«  of  land  in  the  village  of  for  rapees.] 

i.  That  on  the  day  iii  i8        ,  at 

the  pUintiff,  heing  then  the  abeolate  owner  oi  the  said  property  [and  the  same 
being  free  from  all  incumhrsnces,  as  was  made  to  appear  to  the  defendant], 
tenJered  to  the  defendant  a  safficient  instrument  of  conveyance  of  the  same 
[or,  was  ready  and  willing,  and  offered,  to  couTey  the  same  to  the  defendant 
by  a  sufficient  instrument,]  on  the  payment  by  the  defendant  of  the  said  sum. 

3.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment.'] 


No.  58. 
Another  Form. 

For  not  coxrLiriNO  a  Pubchasi  of  Immov sable  Propbbtt. 

{TiiU.) 

A.  B.^  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  by  an  agreement  dated  the  day  of  i8  ,  it  was 
agreed  by  and  between  the  plaintiff  and  the  defendant  that  the  plaintiff  should 
sell  to  the  defendant  and  the  defendant  should  purchase  from  the  plaintiff'  a 
hou$e  and  land  at  the  price  of  rupees,  upon  the  terms  and  conditions 
following  ^that  is  to  say)  — 

\a\  That  the  defendant  should  pay  the  plaintiff  a  deposit  of  rupees 

in  part  of  the  said  purchase-money  on  the  signing  of  the  said  agreement,  and 
the  remainder  on  the  day  of  i8         ,  on  which 

day  the  said  purchase  should  be  completed. 

^6)  That  the  plaintiff  should  deduce  and  make  a  good  title  to  the  said 
premises  on  or  before  the  day  of  i8         ,  and  on 

payment  of  the  said  remainder  of  the  said  purdiase-money  as  aforesaid  should 
execute  to  the  defendant  a  proper  conveyance  of  the  said  premises,  to  be  pre- 
pared at  the  defendants  expense. 

2.  That  all  conditions  were  fulfilled,  and  all  things  happened  and  all  times 
elapsed  necessary  to  entitle  the  plaintiff  to  have  the  said  agreement  performed 
by  the  defendant  on  his  part,  yet  the  defendant  did  not  pay  the  plaintiff  the 
remainder  of  the  said  purchase  money  as  aforesaid  on  his  part. 

8.  Tliat  the  plaintiff  has  thereby  lost  the  expense  which  he  incurred  in  pre- 
paring  to  perform  the  said  agreement  on  his  part,  and  has  been  put  to  expense 
in  endeavouring  to  procure  the  performance  thereof  by  the  defendant. 

[Demand  of  judgment.'] 


No.  59. 
For  not  delivering  GtOODS  sold. 

(^Title.) 

A .  B,y  the  above-named  plaintiff,  states  as  follows  : — 
1.  That  on  the  day  of  i8        j  at  , 

the  plaintiff  and  defendant  mutually  agreed  that  the  defendant  should  deliver 
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[one  hundred  barrels  of  flour]  to  the  plaintiff  [on  the  day  of 

1 8         ]|  and  that  the  plaintiff  should  pay  therefor 
rupees  on  delivery. 

2.  That  on  the  [said]  day  the  plaintiff  was  ready  and  willing,  and  offei*ed  to 
pay  the  defendant  the  said  sum  upon  delivery  of  the  said  goods. 

8.  That  the  defendant  has  not  delivered  the  same,  whereby  the  plaintiff  has 
been  deprived  of  the  profits  which  would  have  accrued  to  him  from  such 
delivery. 

[^Demand  of  judgment.^ 


No.  60. 
For  Breach  of  Contract  to  employ. 

{Title.) 

A,  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  plaintiff  and  defendant  mutually  agreed  that  the  plaintiff  should  serve  the 
defendant  as  [an  accountant,  or  in  the  capacity  of  foremaD,  or  cu  the  case  may 
hel,  and  that  the  defendant  should  employ  the  plaintiff  as  such,  for  the  term 
of  [one  year],  and  pay  him  for  his  services                 rupees  [monthly]. 

2.  That  on  the  day  of  i8  ,  the  plaintiff 
entered  upon  the  service  of  the  defendant  as  aforesaid,  and  has  ever  since  been, 
and  still  is,  ready  and  willing  to  continue  in  such  service  during  the  remainder 
of  the  said  year,  whereof  the  defendant  always  had  notice. 

3.  That  on  the  day  of  i8  ,  the  defendant 
wrongfully  discharged  the  plaintiff,  and  refused  to  permit  him  to  serve  as 
aforesaid,  or  to  pay  him  for  his  services. 

[Demand  of  judgment.'] 


No.  61. 

Fob  Breach  of  Contract  to  employ,  where  the  Employment 

NEVER  took  Effect. 

{Title,) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  [-4*  in  last  preceding  Form.'] 

2.  That  on  the  day  of  i8  ,  at  , 
the  plaintiff  offered  to  enter  upon  the  service  of  the  defendant,  and  has  eyer 
since  been  ready  and  willing  so  to  do. 

3.  That  the  defendant  refused  to  permit  the  plaintiff  to  enter  upon  such 
service,  or  to  pay  him  for  his  services. 

[^Demand  of  judgment.'] 


No.  62. 

For  Breach  op  Contract  to  Serve. 

{Title.) 

A,  B.y  the  above-named  plaintiff,  states  as  follows  : — 
1.  That  on  the  day  of  i8        ,  at  , 

the  plaintiff  and  defendant  mutually  agreed  that  the  plaintiff  should  employ 

3B2 
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the  defendant  at  an  [annual]  compensation  of  rupees,  and  ihmX  the 

defendant  should  serve  the  plainUff  as  [an  ardst]  for  the  term  of  [one  yetur]. 

3.  That  the  plaintiff  has  always  been  ready  and  willing  to  perform  his  part 
of  the  said  agreement  [and  on  the  day  of  18         ^ 

offered  so  to  do]. 

S.  Tliat  the  defendant  [entered  apon]  the  senrice  of  the  plaintiff  on  the 
aboTe-mentioned  day,  hot  afterwards,  on  the  day  of 

18        9  he  refused  to  serre  the  plaintiff  as  aforesaid. 

[Dewu»nd  ofjudgmetU,'\ 


No.  63. 
Against  a  Buildeb  fob  DBFEcnvB  Wobkmanship. 

{TitU,) 
A.  B.y  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18        ,  at  , 

the  plaintiff  and  defendant  entered  into  an  agreement,  of  which  a  copy  ia 
hereto  annexed. 

[Or  state  the  tenor  of  the  contract,'] 

[2.  That  the  plaintiff  duly  performed  all  the  conditions  of  the  said  agreement 
on  his  part.] 

S.  That  the  defendant  [built  the  house  referred  to  in  the  said  agreement  in 
a  bad  and  unworkmanlike  manner]. 

[Demand  of  judgment.] 


No.  64. 

By  the  Master  against  the  Father  or  Guardian  of  an  Apprentice. 

{TttU.) 

A,  B.,  the  above>named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  18  ,  at  , 
the  defendant  entered  into  an  agreement,  under  his  hand  and  seal ',  a  copy  of 
which  is  hereto  annexed. 

[Or  state  the  tenor  of  the  contreu;tS\ 

2.  That  after  the  making  of  the  said  agreement  the  plaintiff  received  the 
said  lapprentice]  into  his  service  as  such  apprentice  for  the  term  aforesaid, 
and  has  always  performed  and  been  ready  and  willing  to  perform  all  things  in 
the  said  agreement  on  his  part  to  be  performed. 

8.  That  on  the  day  of  18        ,  the  said  [appren- 

tice] wilfully  absented  himself  from  the  service  of  the  plaintiff,  and  continues 
so  to  do. 

[Demand  of  judgment,] 

1  The  form  giyen  in  Act  XIX  of  1850  requireB  the  seal  of  the  father  or  guardian. 
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No.  65. 

Bt  the  Apprentice  against  the  Master. 

{Title,) 
A.  B.y  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  defendant  entered  into  an  agreement  with  the  plaintiff  and  his  [father] , 
JS,  F.,  under  their  hands  and  seals,  a  copy  of  which  is  hereto  annexed. 

2.  That  after  the  making  of  the  said  agreement  the  plaintiff  entered  into  the 
service  of  the  defendant  with  him  after  the  manner  of  an  apprentice  to  serve 
for  the  term  mentioned  in  the  said  agreement,  and  has  always  performed  all 
things  in  the  said  agreement  contained  on  his  part  to  be  performed. 

3.  That  the  defendant  has  not  [instructed  the  plaintiff  in  the  business  of 

,  or  state  any  other  breach,  such  as  cruelty,  failure  to  provide 
sufficient  foody  or  other  ill-treatment'], 

[Demand  of  judgmentJ] 


No.  66. 
On  a  Bond  for  the  Fidelity  of  a  Clerk. 

{TUU.) 

A .  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
plaintiff  employed  one  E.  F,m  Sk  clerk. 

2.  That  on  the  day  of  i8  ,  at  , 
the  defendant  agreed  with  the  plaintiff,  that  if  the  said  S.  F.  should  not 
faithfully  perform  his  duties  as  a  clerk  to  the  plaintiff,  or  should  fail  to  account 
to  the  plaintiff  for  all  moneys,  evidences  of  debt,  or  other  property  received 
by  him  for  the  use  of  the  plaintiff,  the  defendant  would  pay  to  the  plaintiff 
whatever  loss  he  might  sustain  by  reason  thereof,  not  exceeding 

rupees. 

[Or,  2.  That  at  the  same  time  and  place,  the  defendant  bound  himself  to  the 
plaintiff,  by  a  writing  under  his  hand,  in  the  penal  sum  of  rupees, 

conditioned  that  if  the  said  E,  F.  should  faithfully  perform  his  duties  as  clerk 
and  cashier  to  the  plaintiff,  and  should  justly  account  to  the  plaintiff  for  all 
moneys,  evidences  of  debt,  or  other  property  which  should  be  at  any  time 
held  by  him  in  trust  for  the  plaintiff,  the  same  should  be  void  but  not  other- 
wise.] 

[Or,  2.  That  at  the  same  time  and  place,  the  defendant  executed  to  the 
plaintiff  a  bond,  a  copy  of  which  is  hereto  annexed.] 

3.  That  between  the  day  of  i8        ,  and  the 

day  of  1 8         ,  the  said  E,  F.  received  money  and 

other  property,  amounting  to  the  value  of  rupees,  for  the  use  of  the 

plaintiff,  for  which  he  has  not  accounted  to  him,  and  the  same  still  remains 
due  and  unpaid. 

[Demand  of  judgment.'] 
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Xa  67- 
Bt  Tbhaitt  AOAtNar  Lakdloro,  with  Stwcixl  Daxagk. 

crt7/«.) 

A,  B.,  the  above-iiAmed  pUintiff,  lUtat  m  foDowa : — 

1.  Tliat  on  the  dbj  of  i8        ,  at  , 

the  defeadftiit,  by  an  instnunent  in  writing,  let  to  the  pUintiff  [the  honae 
No.  ,  street],  for  the  term  of  T^nn,  eontrmetiii^ 

with  the  plaintiff  that  he.  the  pUintiff,  and  hit  legal  lepteeentativea  ahoold 
quieUj  enjoy  poeneMion  thereof  for  the  aaid  term. 

3.  That  all  oonditiont  were  fnlfiUed  and  all  things  happened  necessary  to 
entitle  the  plaintiff  to  maintain  this  soit. 

8.  That  on  the  day  of  during  the  said  tenn,  one 

E.  F.f  who  was  the  lawfal  owner  of  the  said  hoose,  lawfully  evicted  the 
plaintiff  therefrom,  and  still  withholds  the  possession  thereof  from  him. 

i.  That  the  plaintiff  was  thereby  [prevented  from  continoing  the  bosineea 
of  a  tailor  at  the  said  place,  was  compelled  to  expend  rupees  in 

moving,  and  lost  the  custom  of  <?.  JJ.  and  /.  J,  by  such  removal]. 

[Demand  ofjudgment.'\ 


No.  68. 
Fob  Bbxach  op  Wabrantt  of  Motsablks. 

{TiOe.) 
A,  B.J  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8        ,at  , 

the  defendant  warranted  a  steam-engine  to  be  in  good  working  order,  and 
thereby  induced  the  plaintiff  to  purchase  the  same  of  him,  and  to  pay  him 
rupees  therefor. 

3.  That  the  said  engine  was  not  then  in  good  working  order,  whereby  the 
plaintiff  incurred  expense  in  having  the  said  engine  repaired,  and  lost  the 
profits  which  oould  otherwise  have  accrued  to  him  while  the  engine  was  under 
repair. 

[^Demand  of  judgment'] 


No.  69. 
On  ak  Aobeemxnt  of  Indshnitt. 

(Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  plaintiff  and  defendant  being  partners  in  trade  under  the  firm  of  A.  B.  <6 
C  D.f  dissolved  the  said  partnership,  and  mutually  agreed  that  the  defendant 
should  take  and  keep  all  the  partnership-property,  pay  all  debts  of  the  fiiTa, 
and  indemnify  the  plaintiff  against  all  claims  that  might  be  made  upon  him  on 
account  of  any  indebtedness  of  the  said  firm. 

2.  That  the  plaintiff  duly  performed  all  the  conditions  of  the  said  agreement 
on  his  part. 
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3.  That  on  the  day  of  i8  [a  judgment  was 
recovered  against  the  plaintiff  and  defendant  by  one  E.  F.f  in  the  High  Court 
of  Judicature  at  ,  upon  a  debt  due  from  the  said  firm  to  the 
said  E.  F.,  and  on  the  day  of  i8  ,]  the  plaintiff 
paid                    rupees  [in  satisfaction  of  the  same]. 

4.  That  the  defendant  has  not  paid  the  same  to  the  plaintiff. 

^Demand  of  judgment.'] 


No.  70. 

Bt   ShIFOWNEB  against   FbEIGHTOB  fob  KOT  LOADUfG. 

{Title.) 
A.  B.y  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  plaintiff  and  defendant  entered  into  an  agreement,  a  copy  of  which  is  here> 
to  annexed. 

[  Or,  1.  That  on  ,  at  ,  the  plaintiff  and  defendant 

agreed  by  charter-party  that  the  defendant  should  deliver  to  the  plaintiff's 
ship  at  on  the  day  of 

1 8        ,  five  hundred  tons  of  merchandise,  which  she  should  carry  to  , 

and  there  deliver,  on  payment  of  freight ;  and  that  the  defendant 

should  have  days  for  loading,  days  for  discharge,  and  days 

for  demurrage,  if  required,  at  rupees  ^er  day.] 

2.  That  at  the  time  fixed  by  the  said  agreement  the  plaintiff  was  ready  and 
willing,  and  offered,  to  receive  [the  said  merchandise,  or,  the  merchandise 
mentioned  in  the  said  agreement]  from  the  defendant. 

3.  That  the  period  allowed  for  loading  and  demurrage  has  elapsed,  but  the 
defendant  has  not  delivered  the  said  merchandise  to  the  said  vessel. 

Wherefore,  the  plaintiff  demands  judgment  for  rupees  for  de- 

murrage and  rupees  additional  for  compensation. 


C. — Plaints  fob  Compensation  upon  Wbongs. 

No.  71. 

For  Tbesfass  on  Land. 

(  Title,) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  ; — 

1.  That  on  the  day  of  i8         ,  at 

the  defendant  entered  upon  certain  land  of  the  pla-intiff,  known  as 
[and .  depastured  the  same  with  cattle,  trod  down  the  grass,  cut  the  timber^ 
and  otherwise  injured  the  same.] 

[Demand  of  judgment  ] 


744  THE   rODE   OF   CIVIL   PKOCEDUEE. 

Xo.  72. 

For  Tbespasd  ik  bntkrino  a  Dwslliko-housb. 

{TUle.) 
A,  B.,  the  ftbove-iiAmed  pUintiff,  BtatM  m  follows : — 

1.  That  the  defendant  entered  a  dwelliog-hooM  of  the  pUmtifT  called 

,  and  made  a  noise  and  distnrbanoe  therein  for  a  long  time,  and. 
broke  open  the  doort  of  the  «aid  dwelling-hooae,  and  removed,  took  and 
cairicd  away  the  fixtnree  and  goods  of  the  plaintiff  therein,  and  disposed  of 
the  same  to  the  defendant's  own  ose,  and  expelled  the  plaintiff  and  his  funllj 
from  the  possession  of  the  said  dwelling-hoose,  and  kept  them  so  expelled  for 
a  long  time. 

2.  That  the  plaintiff  was  thereby  prevented  from  carrying  on  his  bnnneas, 

and  inooired  expense  in  procuring  another  dwelling-house  for  himself  and 

family. 

[Dematid  of  Judgment.] 


No.  73. 
Fob  Trespass  ok  Motrablss. 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  defendant  broke  open  ten  barrels  of  rom  belonging  to  the  plaintiff,  and 
emptied  their  contents  into  the  street  [or^  seized  and  took  the  plaintiff's  goods, 
that  is  to  say,  iron,  rioe  and  household  furniture,  or  at  the  cam  may  he,  and 
carried  away  the  same  and  disposed  of  them  to  his  own  use] : 

or,  seised  and  took  the  plaintiff's  cows  and  bullocks,  and  impounded  them 
and  kept  them  impounded  f<M-  a  long  time. 

2.  That  the  plaintiff  was  thereby  deprived  of  the  use  of  the  cows  and 
bullocks  during  that  time,  and  incurred  expense  in  feeding  them  and  in  getting^ 
them  restored  to  him ;  and  was  also  prevented  from  selling  them  at 

fair,  as  he  othervrise  would  have  done,  and  the  said  cows  and  bullocks  are 

diminished  in  value  to  the  plaintiff  [otherwUe,  state  the  injury  according  /a 

thefacU'\. 

{^Demand  of  judgment."] 


No.  74. 
Fob  the  Gonvibsion  of  Moveable  Pbopebtt. 

{TitU.) 
A,  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8        ,  plaintiff  was  in 

possession  of  certain  goods  described  in  the  schedule  hereto  annexed  [or,  of 
one  thousand  barrels  of  flour]. 

2.  That  on  that  day,  at  ,  the  defendant  converted  the  same  to 
his  own  use,  and  wrongfully  deprived  the  plaintiff  of  the  use  and  possession 
of  the  same. 

[Demand  ofjtbdgment.'] 

The  Schedule. 
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No.  76. 
Against  a  Warehouseman  fob  Refusal  to  deliveb  goods. 

(Title.) 
A.  JB.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8        ,  at  , 
the  defendant,  in  consideration  of  the  payment  to  him  of                  rupees  [or, 

rupees  per  barrel,  per  month,  &c.],  agreed  to  keep  in  his  godown  [one 
hundred  barrels  of  flour],  and  to  deliver  the  same  to  the  plaintiff  on  payment 
of  the  said  sum. 

2.  That  thereupon  the  plaintiff  deposited  with  the  defendant  the   said 
[hundred  barrels  of  flour]. 

3.  That  on  the  day  of  i8  ,  the  plaintiff 
requested  the  defendant  to  deliver  the  said  goods,  and  tendered  him 

rupees  [or  the  full  amount  of  storage  due  thereon],  but  the 
defendant  refused  to  deliver  the  same. 

4.  That  the  plaintiff  was  thereby  prevented  from  selling  the  said  goods 
to  ^.  ^.,  and  the  same  are  lost  to  the  plaintiff. 

[Demand  of  judgment.'] 


No.  76. 
Fob  pbocurino  Propebtt  by  Fbaud. 

[TitU.'] 

A,  B.f  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  defendant,  for  the  purpose  of  inducing  the  plaintiff  to  sell  him  certain 
goods,  represented  to  the  plaintiff  that  [he,  the  defendant,  was  solvent,  and 
worth                       rupees  over  all  his  liabilities]. 

2.  That  the  plaintiff  was  thereby  induced  to  sell  [and  deliver]  to  the 
defendant  [dry  goods]  of  the  value  of  rupees. 

3.  That  the  said  representations  were  false  [or,  ttate  the  particular  falte- 
hood^y  and  were  then  known  by  the  defendant  to  be  so. 

4.  That  the  defendant  has  not  paid  for  the  said  goods.  [Or,  if  the  gooda 
were  not  delivered.  That  the  plaintiff,  in  preparing  and  shipping  the  said  goods 
and  procuring  their  restoration,  expended  rupees.] 

[Demand  of  judgment."] 


No.  77. 

Fob  fbaudulentlt  pbocubino  Cbedit  to  be  given  to  anotheb  Pebson. 

{TitU.) 

A.  B.f  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8        ,  at  , 

the  defendant  represented  to  the  plaintiff  that  one  E,  F.  was  solvent  and  in 
good  credit,  and  worth  rupees  over  all  his  liabilities  [or,  that  E,  F, 

then  held  a  responsible  situation  and  was  in  good  circumstances,  and  might 
safely  be  trusted  with  goods  on  credit]. 


746  THE    CODE   OF   CIVIL   PBOGEDUBE. 

2.  That  the  plaintiff  was  thereby  induced  to  sell  to  the  laid  E.  F.  [rice]  of 
the  value  of  rupees  [on  month's  credit]. 

S.  That  the  said  representations  were  false  and  were  then  known  by  the 
defendant  to  be  so,  and  were  made  by  him  with  intent  to  deceive  and 
defraud  the  plaintiff  [or,  to  deceive  and  injure  the  plaintiff]. 

4.  That  the  said  E.  F,  [did  not  pay  for  the  said  goods  at  the  expiration  of 
the  credit  aforesaid,  or]  has  not  paid  for  the  said  rice,  and  the  plaintiff  haa 
wholly  lost  the  same  by  reason  of  the  premises. 

[Demand  of  judgment.'] 


No.  78. 
Fob  polluting  the  Water  under  the  Plaintiff's  Land. 

(Title), 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  he  is,  and  at  all  the  times  hereinafter  mentioned  was,  possessed  of 
oertun  land  called  and  situate  in  ,  and  of  a  well 
therein,  and  of  water  in  the  said  well,  and  was  entitled  to  the  use  and  benefit 
of  the  said  well  and  of  the  said  water  therein,  and  to  have  certain  springs  and 
streams  of  water  which  flowed  and  ran  into  the  said  well  to  supply  the  same  to 
flow  or  run  without  being  fouled  or  polluted. 

2.  Than  on  the  *  day  of  18  ,  the  defendant 
wrongfully  fouled  and  polluted  the  said  well  and  the  said  water  therein  and 
the  said  springs  and  streams  of  water  which  flowed  into  the  said  well. 

8.  That  by  reason  of  the  prenuses  the  said  water  in  the  said  well  became 
impure  and  unfit  for  domestic  and  other  necessary  purposes,  and  the  plaintiff 
and  his  family  are  deprived  of  the  use  and  benefit  of  the  said  well  and  water. 

[Demand  of  judgment.] 


No.  79. 
For  carrying  on  a  noxious  Manufacture. 

{Title). 

A,  B.t  the  above-named  plaintiff,  states  as  follows : — 

1.  That  the  plaintiff  is,  and  at  all  the  times  hereinafter  mentioned  was, 
possessed  of  certain  lands  called  situate  in 

2.  That  ever  since  the  day  of  18  ,  the 
defendant  has  wrongfully  caused  to  issue  from  certain  smelting  works  carried 
on  by  the  defendant  large  quantities  of  offensive  and  unwholesome  smoke  and 
other  vapours  and  noxious  matter,  which  spread  themselves  over  and  upon  the 
said  lands,  and  corrupted  the  air,  and  settled  on  the  surface  of  the  said  lands. 

8.  That  thereby  the  trees,  hedges,  herbage  and  crops  of  the  plaintiff  growing 
on  the  said  lands  were  damaged  and  deteriorated  in  value,  and  the  catUe  and 
live-stock  of  the  plaintiff  on  the  said  lands  became  unhealthy,  and  divers  of 
them  were  poisoned  and  died. 
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4.  That  by  reason  of  the  premises,  the  plaintiff  was  unable  to  depasture  the 
said  lands  with  cattle  and  sheep  as  he  otherwise  might  have  done,  and  was 
obliged  to  remove  his  cattle,  sheep  and  farming  stock  therefrom,  and  has  been 
prevented  from  having  so  beneficial  and  healthy  a  use  and  occupation  of  the 
said  lands  as  he  otherwise  would  have  had. 

l^Demand  of  judgment.'] 


No.  80. 

For  0B8TBUCTING  A  Way. 

{Title). 

A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  the  plaintiff  is,  and  at  the  time  hereinafter  mentioned  was,  possessed 
of  [a  house  in  the  village  of  ]. 

2.  That  he  was  entitled  to  a  right  of  way  from  the  said  [house]  over  a 
certain  field  to  a  public  highway  and  back  again  from  the  said  highway  over 
the  said  field  to  the  said  house,  for  himself  and  his  servants  [with  vehicles,  or, 
on  foot]  at  all  times  of  the  year. 

3.  That  on  the  day  of  18  ,  defendant  wrong- 
fully obstructed  the  said  way,  so  that  the  {Aaintiff  could  not  pass  [with  vehicles, 
or,  on  foot,  or,  in  any  manner]  along  the  said  way  [and  has  ever  since  wrong- 
fully obstructed  the  same]. 

4.  [^State  special  damage,  if  any."] 

[Demand  of  judgment^ 


Another  Form. 

1.  That  the  defendant  wrongfully  dug  a  trench  and  heaped  up  earth  and 
stones  in  the  public  highway  leading  from  to  so  as  to 
obstruct  it. 

2.  That  thereby  the  plaintiff,  while  lawfully  passing  along  the  said  highway, 
fell  over  the  said  earth  and  stones  [or,  into  the  said  trench]  and  broke  his  arm, 
and  suffered  great  pain,  and  was  prevented  from  attending  to  his  business  for 
a  long  time,  and  incurred  expense  for  medical  attendance. 

[Demand  of  judgment]. 


No.  81. 

foB  DIVKBTING  A  WaTEB-C0UB8B. 
{TitU.) 

A.  B.J  the  above-named  plaintiff,  states  as  follows : — 

1.  That  the  plaintiff  is,  and  at  the  time  hereinafter  mentioned  was,  possessed 
of  a  mill  situated  on  a  [stream]  known  as  the  ,  in  the  village  of 

,  district  of 

2.  That  by  reason  of  such  possession  the  plaintiff  was  entitled  to  the  flow  of 
the  said  stream  for  working  the  said  mill. 
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8.  That  on  the  day  of  18        ,  the  defendftnt, 

hj  oQtting  the  beak  of  the  Mid  sireaoi,  wrongfiilly  diverted  the  water  iherao^ 
■o  that  len  water  ran  into  the  plaintifTs  mill. 

4.  That  hj  reason  thereof,  the  plaintiff  has  been  nnable  to  grind  more  than 
ladu  per  day,  whereas,  before  the  said  dlTersion  of  water,  he  was 
able  to  grind  sacks  per  day. 

[Demand  of  judgment.'] 


No.  82. 
Fob  obstbuctxno  a  Right  to  use  Watib  fob  Ibbioatiov. 

(Title). 

A.  B.t  the  above-named  plaintiff,  states  as  follows : — 

1.  That  the  plaintiff  is,  and  was  at  the  time  hereinafter  mentioned,  possessed 
of  certain  lands  situate,  &o.,  and  entitled  to  take  and  nse  a  portion  of  the  water 
of  a  certain  stream  for  irrigating  the  said  lands. 

2.  That  on  the  day  of  the  defendant  prevented 
the  plaintiff  irom  taking  and  nsing  the  said  portion  of  the  said  water  as  afore- 
said, by  wrongfully  obstnicting  and  diverting  the  said  stream. 

[Demand  of  judgment.'] 


No.  83. 
Fob  Waste  bt  a  Lessee. 
{TttU.) 
A,  B.t  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  the  defendant 
hired  from  him  [the  house  No.  ,  street]  for  the  term 
of 

2.  That  the  defendant  occupied  the  same  under  such  hiring. 

8.  That  during  the  period  of  such  occupation,  the  defendant  greatly  injured 
the  premises  [defaced  the  walls,  tore  np  the  floors,  and  broke  down  the  doors ; 
or  othenoiee  specify  the  injuries  as  far  as  posstbUi]. 

The  plaintiff  prays  judgment  for  rupees  compensation. 


No.  84. 
Fob  Assault  and  Battebt. 
(TitU.) 
A,  jB.)  the  above-named  plaintiff,  states  as  follows : — 

That  on  the  day  of  18         ,  at 

the  defendant  assaulted  and  beat  him. 

The  plaintiff  prays  judgment  for  rupees  compensation. 
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No.  85. 
Fob  Assault  and  Battebt,  with  special  Damage. 

{TUU.) 
A,  B.f  the  aboye-named  plaintiff,  states  as  follows ; — 

1.  That  on  the  day  of  18  ,  at  , 
the  defendant  assaulted  and  beat  him  until  he  became  insensible. 

2.  That  the  plaintiff  was  thereby  disabled  from  attending  to  his  business  for 
[six  weeks  thereafter],  and  was  compelled  to  pay  rupees  for  medical 
attendance,  and  has  been  ever  since  disabled  [from  using  his  right  arm].  \^0r 
otherwise  state  the  damage  as  the  case  may  he\. 

[Demand  of  judgment."] 


No.  86. 
Fob  Assault  and  False  Imfbisonment. 

{TitU.) 
A,  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  at  , 
the  defendant  assaulted  the  plaintiff,  and  imprisoned  him  for  days 
[or  hours]  ;  [state  fecial  damage,  if  any,  thus : — 

2.  That  by  reason  thereof  the  plaintiff  suffered  great  pain  of  body  and  mind 
and  was  exposed  and  injured  in  his  credit  and  circumstances,  and  was  pre- 
vented from  carrying  on  his  business  and  from  providing  for  his  family  by  his 
personal  care  and  attention,  and  incurred  expense  in  obtaining  his  liberation 
from  the  said  imprisonment  [or  otherwise,  as  the  case  may  he], 

[Demand  0/ judgment.] 


No.  87. 
Fob  Injubies  caused  bt  Negliqencb  on  a  Railboad. 

{TUU.) 
A,  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18         ,  the  defendants 
were  common  carriers  of  passengers  by  railway  between  and 

2.  That  on  that  day  the  plaintiff  was  a  passenger  in  one  of  the  carriages  of 
the  defendants  on  the  said  road. 

8.  That  while  he  was  such  passenger,  at  [or,  near  the  station  of 

;  or,  between  the  stations  of  and  ],  a  collision 

occurred  on  the  said  railway,  caused  by  the  negligence  and  unskilfulness  of  the 
defendants'  servants,  whereby  the  plaintiff  was  much  injured  [having  his  leg 
broken,  his  head  cut,  &c.,  and  state  the  special  damage,  if  any,  as],  and 
incurred  expense  for  medical  attendance,  and  is  permanently  disabled  from 
carrying  on  his  former  business  as  [a  salesman]. 

[Demand  of  judgment.] 
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[Or  Mm:—  2.  That  on  th»t  day  the  defendants  bj  their  lervmnta  so 
negligent!/  and  nnskilfallj  drove  and  managed  an  engine  and  a  train  of 
carriages  attached  thereto  apon  and  along  the  defendants*  railway  which  the 
plaintiff  was  then  lawfully  crosiiDg,  that  the  said  engine  and  train  were  driven 
and  stmck  against  the  plaintiff,  whereby,  i[e,,  a«  m  (  3]. 


No.  88. 
For  Injuries  caused  bt  NicLioKyT  Driving. 

{TitU.) 

A,  B.y  the  above-named  plaintiff,  states  as  follows : — 

1.  The  plaintiff  is  a  shoemaker,  carrying  on  business  at 
The  defendant  is  a  merchant  of 

2.  On  the  [33rd  May,  1875],  the  plaintiff  was  walking  eastward  alon^ 
Chowringhee,  in  the  City  of  Calcatta,  at  aboat  3  o'clock  in  the  afternoon.  Se 
was  obliged  to  cross  Harrington  Street,  which  is  a  street  running  into  Chow- 
ringhee at  right  angles.  While  he  was  crossing  this  street,  and  jast  before 
he  could  reach  the  foot-pavement  on  the  further  side  thereof,  a  carriage  of  the 
defendant's,  drawn  by  two  horses,  under  the  charge  and  control  of  the 
defendant's  servants,  was  n^ligently,  suddenly,  and  without  any  warning, 
turned  at  a  rapid  and  dangerous  pace  out  of  Harrington  Street  into  Chovr- 
ringhee.  The  pole  of  the  carriage  struck  the  plaintiff  and  knocked  him  down, 
and  he  was  much  trampled  by  the  horses. 

8.  By  the  blow  and  fall  and  trampling  the  plaintiff^s  left  arm  was  broken, 
and  he  was  bruised  and  injured  on  the  side  and  back,  as  weU  as  internally, 
and  in  consequence  thereof  the  plaintiff  was  for  four  months  ill  and  in  sufferings, 
and  unable  to  attend  to  his  business,  and  incurred  heavy  medical  and  other 
expenses,  and  sustained  great  loss  of  business  and  profits. 

The  pluntiff  claims  rupees  damages. 


{TitU.) 
Written  Statement  of  Defendant, 

1.  The  defendant  denies  that  the  carriage  mentioned  in  the  plaint  was  the 
defendant's  carriage,  or  that  it  was  under  the  charge  or  control  of  the  de- 
fendant's servants.    The  cairiage  belonged  to  [Messrs.  E.  F.  and  &,H.']  of 

Street,  Calcutta,  livery  stable-keepers,  employed  by  the  defendant 
to  supply  him  with  carriages  and  horses ;  and  the  person  under  whose  charge 
and  control  the  said  carriage  was,  was  the  servant  of  the  said  [Messrs.  H,  F, 
and  G.  H.}, 

2.  The  defendant  does  not  admit  that  the  said  carriage  was  turned  out  of 
Harrington  Street  either  negligently,  suddenly,  or  without  warning,  or  at  a 
rapid  or  dangerous  pace. 

8.  The  defendant  says  that  the  plaintiff  might  and  could,  by  the  ezerciBe  of 
reasonable  care  and  diligence,  have  seen  the  said  carriage  approaching  him, 
and  avoided  any  collision  with  it. 

4.  The  defendant  does  not  admit  the  statements  of  the  third  paragraph  of 
the  plaint. 
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No.  89. 
Fob  Libkl:  the  Words  beinq  libellous  in  themselves. 

A,  B.y  the  aboTe-nAmed  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  defendant  published  in  a  newspaper,  called  the  [or,  in  a  letter 
addressed  to  E.  F.]f  the  following  words  concerning  the  plaintiff: — 

\^8et  forth  the  wordtt  used."] 

2.  That  the  said  publication  was  false  and  malicious. 

[Demand  of  judgment."] 

Note. — If  the  libel  was  in  a  language  not  the  langaage  of  the  Conrt,  aet  ont  the  libel 
verbatim  in  the  foreign  language  in  which  it  was  publiahed,  and  then  proceed  thus : — "  Which 
■aid  words,  being  translated  into  the  langaage,  have  the  meaning  and 

e£fect  following  and  were  so  onderstood  by  the  persons  to  whom  they  were  so  published,  that 
is  to  say  [here  tet  out  a  literal  translation  oj  the  libel  in  the  language  of  the  Court], 


I 


No.  90. 
For  Libel;  the  Words  not  being  libellous  in  themselves. 

{Title,) 

A,  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  the  plaintiff  [is,  and]  was,  on  and  before  the  day  of 
1 8         ,  a  merchant  doing  business  in  the  city  of 

2.  That  on  the  day  of  i8  ,  at  , 
the  defendant  published  in  a  newspaper,  called  the  [or,  in  a 
letter  addressed  to  K  F.,  or  otJierwise  how  published],  the  following  words 
concerning  the  plaintiff : — 

['  A.  B.  of  this  city  has  modestly  retired  to  foreign  lands.  It  is  said  that 
creditors  to  the  amount  of  rupees  are  anxiously  seeking  his  address.'] 

3.  That  the  defendant  meant  thereby  that  [the  plaintiff  had  absconded  to 
avoid  his  creditors,  and  with  intent  to  de&aud  them]. 

4.  That  the  said  publication  was  false  and  malicious. 

[Demand  of  judgment.] 


No.  91. 
For  Slander;  the  Words  being  Actionable  in  themselves. 

(JiUe.) 
A,  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  defendant  falsely  and  maliciously  spoke,  in  the  hearing  of  E.  F.  [or,  sundry 
persons],  the  following  words  concerning  the  plaintiff :  [*  He  is  a  thief*]. 

2.  That,  in  consequence  of  the  said  words,  the  plaintiff  lost  his  situation  as 

in  the  employ  of 

[Demand  of  judgment.] 
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No.  92. 
Fob  Slakdie;  thx  Wokob  hot  bkivo  actionablb  ur  thembblvbs. 

{TitU,) 
A,  B.,  the  aboTe-nuned  pUintiff,  itateB  m  follows : — 

1.  Tliat  on  the  Akj  of  i8  ,  at  , 
the  defendant  falsely  and  malidousljr  said  to  one  E.  F,  oonceming  the  pbuntlff, 
['  He  is  a  young  man  of  remarkable  easy  conscience  *]. 

2.  That  the  plaintiff  was  then  seeking  employment  as  a  clerk,  and  the 
defendant  meant,  by  the  said  words,  that  the  plaintiff  was  not  trustworthy  as 
a  clerk. 

8.  That  in  oonseqaenoe  of  the  said  words  [the  said  E,  F,  refused  to  employ 

the  plaintiff  as  a  derk]. 

[lyemand  of  jwdgment,"] 


No.  98. 
Fob  MALtaous  Pbosbcdtion. 
ITitle.'] 
A,  B,,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  at  , 
the  defendant  obtained  a  warrant  of  arrest  from  [a  magistrate  of 
the  said  dty,  or,  a»  the  c€ue  may  he]  on  a  chaige  of  ,  and  the  plaintiff 
was  arrested  thereon,  and  imprisoned  for  [days,  or,  hours,  and  gave 
bail  in  the  sum  of                   rupees  to  obtain  his  release]. 

2.  That  in  so  doing,  the  defendant  acted  maliciously  and  without  reasonable 
or  probable  cause. 

8.  That  on  the  day  of  i8        ,  the  said  magistrate 

dismissed  the  complaint  of  the  defendant,  and  acquitted  the  plaintiff. 

4.  That  many  persons,  whose  names  are  unknown  to  the  plaintiff,  hearing 

of  the  said  arrest,  and  supposing  the  plaintiff  to  be  a  criminal,  have  ceased  to 

do  business  with  him  ;  or,  that,  in  consequence  of  the  said  arrest,  the  plaintiff* 

lost  his  situation  as  derk  to  one  J?.  F,,  or,  that  by  reason  of  the  premises  the 

plaintiff  suffered  pain  of  body  and  mind,  and  was  prevented  frt)m  transacting 

his  business,  and  was  injured  in  his  credit,  and  incurred  expense  in  obtaining 

his  rdease  from  the  said  imprisonment  and  in  defending  himsdf  against  the 

said  complaint. 

[Demand  of  judgment,'] 


D, — Plaints  in  Suits  fob  Specific  Pboperty. 

No.  94. 

Bt  thb  Absolute  Ownbb  for  thb  Possession  of  ihmovbable  Pbopebtt. 

iTitle,) 

A,  B,,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  X.  Y.  was  the  absolute  owner  [of  the  estate,  or,  the  share  of  the 
estate,  called  ,  situate  in  the  district  of  ,  the  Grovemment-revenue 

of  which  is  rupees  and  the  estimated  value  rupees,  or,  of  the 

house  No.     ,  street  in  the  town  of  Calcutta,  the  estimated  value  of 

which  is  rupees]. 
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2.  That  on  the  day  of  i8        ,  Z.  illegally  dig- 

poBseBsed  the  said  X,  Y.  of  the  said  estate  \or  share  or  house]. 

8.  That  the  said  X.  Y.  has  since  died  intestate,  leaving  the  plaintiff,  the 
said  A,  B.,  his  heir  him  surviving. 

4.  That  the  defendant  withholds  the  possession  of  the  estate  [or  share  or 
house]  from  the  plaintiff. 

The  plaintiff  prays  judgment : 

(i)  for  the  possession  of  the  said  premises ; 

(2)  for  rupees  compensation  for  withholding  the  same. 


Another  Form. 

A.  JB.,  the  above-named  plaintiff,  states  as  follows : — 

1.  On  the  day  of  ,  the  plaintiff  by  an  instrument 
in  writing,  let  to  the  defendant  a  house  and  premises  [No.  52,  Kussell  Street, 
in  the                               ]  for  a  term  of  five  years  from  the  day  of 

,  at  the  monthly  rent  of  300  rupees. 

2.  By  the  said  instrument  the  defendant  covenanted  to  keep  the  said  house 
and  premises  in  good  and  tenantable  repair. 

3.  The  said  instrument  also  contained  a  clause  of  re-entry,  entitling  the 
plaintiff  to  re-enter  upon  the  said  house  and  premises,  in  case  the  rent  thereby 
reserved,  whether  demanded  or  not,  should  be  in  arrear  for  twenty-one  days, 
or  in  case  the  defendant  should  make  default  in  the  performance  of  any 
covenant  upon  his  part  to  be  performed. 

4.  On  the  day  of  1 8  ,  a  month's  rent  became 
due,  and  on  the  day  of  18  ,  another  month's 
rent  became  due ;  on  the  day  of  iS  ,  both  had 
been  in  arrear  for  twenty-one  days,  and  both  are  still  due. 

5.  On  the  same  day  of  18  ,  the  house  and 
premises  were  not  and  are  not  now  in  good  or  tenantable  repair,  and  it  would 
require  the  expenditure  of  a  large  sum  of  money  to  re-instate  the  same  in 
good  and  tenantable  repair,  and  the  plaintiff's  reversion  is  much  depreciated 
in  value.    The  plaintiff  claims : 

(i)  possession  of  the  said  house  and  premises ; 

(2)  rupees  for  arrears  of  rent ; 

(3)  rupees   compensation  for  the  defendant's  breach  of  his 

covenant  to  repair ; 

(4)  rupees  for  the  occupation  of  the  house  and  premises  from 

the  day  of  18  to  the  day  of 

recovering  possession. 


No.  95. 

By  the  Tenant. 

{Title.) 

A.  B.f  the  above-named  plaintiff,  states  as  follows : — 

1.  That  one  JE.  F.  is  the  absolute  owner  of  [a  piece  of  land  in  the  town  of 
Calcutta  ,  bounded  as  follows:  ],  the  esti- 

naated  value  of  which  is  rupees. 

VOL  IT.  3  C 
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2.  That  on  the  day  of  i$        ,  the  said  X.  F.  let 

the  laid  premites  to  the  plaintiff  for  JMn,  from 

8.  Tliat  the  defendant  withholdi  the  powewon  thereof  from  the  plaintiit 

[Demand  of  judgment.'] 


No,  96. 
For  Moyxable  Pbopebtt  wBoircFrLLT  takeit. 

(Title.) 
A,  B  f  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  l8  ,  plaintiff  owned 
[or  was  possessed  of]  one  hundred  barrels  of  floar,  the  estimated  value  of 
which  is                rupees. 

2.  That  on  that  day,  at  ,  the  defendant  took  the  same. 
The  plaintiff  prays  judgment : 

(I )  for  the  possession  of  the  said  goods,  or  for  rupees  in  case 

such  possession  cannot  be  had ; 
(a)  for  rupees  compensation  for  the  detention  thereof. 


No.  97. 
Fob  Move  a  bleb  wbongfullt  detained. 

{TUU,) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8  ,  plaintiff  owned 
[or,  itate  facts  showing  a  right  to  the  possession"]  the  goods  mentioned  in  the 
schedule  hereto  annexed  [or  describe  the  goods],  the  estimated  value  of  which 
is                rupees. 

2.  That  from  that  day  until  the  commencement  of  this  suit,  the  defendant 
has  detained  the  same  frt>m  the  plaintiff. 

3.  That  before  the  commencement  of  this  snit,  to  wit,  on  the  day 
of  i8  ,  the  plaintiff  demanded  the  same  from  the  defendant, 
but  he  refused  to  deliver  them. 

The  plaintiff  prays  judgment : 

(i)  for  the  possession  of  the  said  goods,  or  for  rupees,  in  case 

such  possession  cannot  be  had ; 
(a)  for  rupees  compensation  for  the  detention  thereof. 

The  Schedule, 


No.  98. 

AOAINflT   a   fraudulent   PURCHASER   AND   HIS  TRANSFEREE   WITH  NOTICE, 

{Title.) 

A .  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  i8        ,  at  , 

the  defendant [  C.  D."]  for  the  purpose  of  inducing  the  plaintiff  to  sell  him 
certain  goods,  represented  to  the  plaintiff  that  [he  was  solvent,  and  worth 
rupees  over  all  his  liabilities]. 


THE    rOUETH    SCHEDULE.  755 

2.  That  the  plaintiff  was  thereby  induced  to  sell  and  deliver  to  the  said 
C.  D.  [one  hundred  boxes  of  tea],  the  estimated  value  of  which  is 

rapees. 

3.  That  the  said  representations  were  false,  and  were  then  known  by  the 
said  C.  D.  to  be  so.  [Or,  That  at  the  time  of  making  the  said  representa- 
tions, the  said  C.  D.  was  insolvent,  and  knew  himself  to  be  so.] 

4.  That  the  said  C.  D.  afterwards  transferred  the  said  goods  to  the 
defendant  ^.  F,  without  consideration  \or  who  had  notice  of  the  falsity 
of  the  representation]. 

The  plaintiff  prays  judgment : 

(i)  for  the  possession  of  the  said  goods,  or  for  rupees,  in  case 

such  possession  cannot  be  had ; 
(2)  for  rupees  compensation  for  the  detention  thereof. 


7i\— Plaints  in  Suits  for  Special  Relief. 

No.  99. 
For  Rescission  op  a  Contract  on  the  Ground  op  Mistake. 

{TitU.) 

A .  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  the  defendant 
represented  to  the  plaintiff  that  a  certain  piece  of  ground  belonging  to  the 
defendant,  situated  at                               ,  contained  [ten  bfgh^]. 

2.  That  the  plaintiff  was  thereby  induced  to  purchase  the  same  at  the  price 
of  rupees  in  the  belief  that  the  said  representation  was  true,  and  signed 
an  instrument  of  agreement,  of  which  a  copy  is  hereto  annexed.  But  no  con- 
veyance of  the  same  has  been  executed  to  him. 

S.  That  on  the  day  of  18,  the  plaintiff  paid 

the  defendant  rupees  as  part  of  such  purchase-money. 

4.  That  the  said  piece  of  ground  contained  in  fact  only  [five  blgh^]. 
The  plaintiff  prays  judgment : 

(i)  for  rupees,  with  interest  from  the  day  of 

18       ; 

(2)  that  the  said  agreement  of  purchase  be  delivered  up  and  cancelled. 


No.  100. 
For  an  Injunction  restraining  Waste. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  stat^  as  follows  : — 

1.  That  plaintiff  is  the  absolute  owner  of  [describe  the  property]. 

2.  That  the  defendant  is  in  possession  of  the  same  under  a  lease  from  the 
plaintiff. 

3c  a 
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8.  Thai  the  defenduit  has  [cut  down  a  namber  of  valnftble  trees,  and 
thrvateni  to  cat  down  many  more  for  the  purpoee  of  sale]  without  the  consent 
of  the  plaintiff. 

The  plaintiff  prays  judgment  that  the  defendant  be  restrained  by  injunction 
from  ooounitting  or  permitting  any  further  waste  on  the  aaid  premises. 
[P0cumiarjf  eompen9atio%  migki  alto  he  prayed  J] 


No.  101. 
For  Abatement  of  a  Nuisance. 

A,  B.,  the  above-named  plaintiff,  states  as  foUovrs : — 

1.  That  plaintiff  is,  and  at  all  the  times  hereinafter  mentioned  was,  the 
absolute  owner  of  [the  house  No.         •  street,  Calcutta]. 

2.  That  the  defendant  is,  and  at  all  the  said  times  was,  the  absolute  owner 
of  [a  plot  of  ground  in  the  same  street  ]. 

3.  That  on  the  day  of  i8  ,  the  defendant 
erected  upon  his  said  plot  a  slaughter-house,  and  still  maintams  the  same ; 
and  from  that  day  until  the  present  time  has  continually  caused  cattle  to  be 
brought  and  killed  there  [and  has  caused  the  blood  and  offiJ  to  be  thrown  into 
the  street  opposite  the  aaid  house  of  the  plaintiff]. 

4.  That  [the  plaintiff  has  been  compelled,  by  reason  of  the  premises,  to 
abandon  the  said  house,  and  has  been  unable  to  rent  the  same]. 

The  plaintiff  prays  judgment  that  the  said  nuisance  be  abated. 


No.  102. 

Fob  an  Injunction  against  the  Divebsion  of  a  Wateb-oourse. 

{Title.) 

A.  JB.t  the  above-named  plaintiff,  states  as  follows : — 

[As  in  Form  No.  81.] 

The  plaintiff  prays  judgment,  that  the  defendant  be  restrained  by  injunc- 
tion frtnn  diverting  the  water  as  aforesaid. 


No.  103. 

Fob  Restobation  of  Moveable  Pbopebty,  threatened  with  Destruction, 

and  fob  an  injunction. 

{Title,) 

A.  B.y  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  plaintiff  is,  and  at  all  times  hereinafter  mentioned  was,  the  owner 
of  [a  portrait  of  his  grandfather  which  was  executed  by  an  eminent  painter], 
and  of  which  no  duplicate  exists  [or^  state  any  facta  showing  that  the  property 
is  of  a  kind  that  cannot  be  replaced  by  mone}f\. 

2.  That  on  the  day  of  i8  ,  he  deposited  the 
same  for  safe  keeping  with  the  defendant. 
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3.  Tliat  on  the  day  of  i8  ,  he  demanded  the 
same  from  the  defendant  and  offered  to  pay  all  reasonable  charges  for  the 
storage  of  the  same. 

4.  That  the  defendant  refuses  to  deliver  the  same  to  the  plaintiff  and 
threatens  to  conceal,  dispose  of,  cut  or  injure  the  same  if  required  to  deliver 
it  np. 

5.  That  no  pecuniary  compensation  would  be  an  adequate  compensation 
to  the  plaintiff  for  the  loss  of  the  [painting]. 

The  plaintiff  prays  judgment : 

(i)  that  the  defendant  be  restruned  by  injunction  from  disposing  ofy 

injuring  or  concealing  the  said  [painting]  ; 
(2)  that  he  return  the  same  to  the  plaintiff. 


No.  104. 
Intebplbader. 
{TitU.) 
A.  B.f  the  above-named  plaintiff,  states  as  follows : — 

1.  That  before  the  date  of  the  claims  hereinafter  mentioned,  one   G.  II. 
deposited  with  the  plaintiff  [describe  the  property^  for  [safe  keeping]. 

2.  That  the  defendant,  C.  £).,  claims  the  same  [under  an  alleged  assign- 
ment thereof  to  him  frx>m  the  said  O.  i?.]. 

3.  That  the  defendant,  E.  F.,  also  claims  the  same  [under  an  order  of  the 
said  Q.  JET.  transferring  the  same  to  him]. 

4.  That  the  plaintiff  is  ignorant  of  the  respective  rights  of  the  defendants. 

5.  That  he  has  no  claim  upon  the  said  property,  and  is  ready  and  willing 
to  deliver  it  to  such  persons  as  the  Court  shall  direct. 

6.  That  this  suit  is  not  brought  by  collusion  with  either  of  the  defendants. 

The  plaintiff  prays  judgment : 

(i)  that  the  defendants  be  restrained,  by  injunction,  from  taking  any 
proceedings  against  the  plaintiff  in  relation  thereto ; 

(2)  that  they  be  required  to  interplead  together  concerning  their 
claims  to  the  said  property ; 

[(3)  that  some  person  be  authorized  to  receive  the  said  property 
pending  such  litigation ;] 

(4)  that  upon  delivering  the  same  to  such  [person],  the  plaintiff  be 
discharged  from  all  liability  to  either  of  the  defendants  in  re- 
lation thereto.       ' 


No.  106. 
Administbation  by  Cbeditob. 
{TitU,) 
A,  B,f  the  above-named  plaintiff,  states  as  follows: — 
1.  B,  JF.f  late  of  ,  was  at  the  time  of  his  death,  and  his  estate  still 

is,  indebted  to  the  plaintiff  in  the  sum  of  [here  insert  nature  of  debt 

and  security  if  any] . 
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2.  The  «ud  E.  E  uuAe  hii  wUl,  dated  the  dny  of 

and  thereof  appointed  (I  D,  executor  [or,  devised  his  estate  in  tmst,  kc.,  or, 
died  intestate,  as  the  case  may  he]. 

8.  The  said  will  was  proved  by  the  said  C.  D.  [or^  letters  of  administration 
were  granted,  fto.] 

4.  The  defendant  has  possessed  himself  of  the  moveable  [and  inunoveaUe, 
or,  the  proceeds  of  the  immoveable]  property  of  the  said  B,  F.,  and  has  not 
paid  the  plaintiff  his  said  debt. 

5.  The  said  E.  F,  died  on  or  about  the  day  of 

6.  The  plaintiff  prays  that  an  account  may  be  taken  of  the  moveable  [and 
immoveable]  property  of  the  said  E.  F.,  deceased,  and  that  the  same  may  be 
administered  under  Uie  decree  of  the  Court. 


No.  106. 

Administration  bt  Specifio  Legatee. 

{Title.) 
[Alter  Form  No.  106  thus :— ] 

[Omit  paragraph  1  and  commence  paragraph  2]  E.  F.,  late  of  , 

duly  made  his  lattt  will,   dated  the  day  of  and 

thereof  appointed  C.  D.  executor,  and  by  such  will  bequeathed  to  the  pl^^tiff 
[here  state  the  specific  legacy"]. 

For  paragraph  4  substitute — 

The  defendant  is  in  possession  of  the  moveable  property  of  the  said  E.  F., 
and,  amongst  other  things,  of  the  said  [here  name  the  subject  of  the  specific 
hequesf]. 

For  the  commencement  of  paragraph  6  substitute — 

The  plaintiff  prays  that  the  defendant  may  be  ordered  to  deliver  to  him  the 
said  [here  name  the  tubject  of  the  specific  bequesf]  or  that,  dtc. 


No.  107. 
Administbation  bt  Pecuniaby  Legatee. 

{Title.) 

[Alter  Form  No.  105  thus :—] 

[Omit  paragraph  1  and  substitute  for  paragraph  2]  E,  F.,  late  of  , 

duly  made  his  last  will,  dated  the  day  of  , 

and  thereof  appointed  C.  2>.  executor,  and  by  such  will  bequeathed  to  the 
plaintiff  a  legacy  of  rupees. 

In  paragraph  4,  substitute  'legacy* /or  'debt,* 
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Another  Form. 

Between  U.  F.  ...  Flaintiff, 

and 

G,S,  ,,,  Defendant, 

E.  F,,  the  above-named  plaintiff,  states  as  follows : — 

1.  A.  B.  of  K.  in  the  duly  made  his  last  will,  dated  the  [first  day  of 
March,  1873],  whereby  he  appointed  the  defendant  and  M,  N.  [who  died  in 
the  testator's  life-time]  executors  thereof,  and  bequeathed  his  property, 
whether  moveable  or  inmioveable,  to  his  executors  in  trust,  to  pay  the  rents 
and  income  thereof  to  the  plaintiff  for  his  life ;  and  after  his  decease,  and  in 
default  of  his  having  a  son  who  should  attain  twenty-one,  or  a  daughter  who 
should  attain  that  age  or  marry,  upon  trust  as  to  his  inmioveable  property  for 
the  person  who  would  be  the  testator's  heir-at-law,  and  as  to  his  moveable 
property  for  the  persons  who  would  be  the  testator's  next-of-kin  if  he  had 
died  intestate  at  the  time  of  the  death  of  the  plaintiff,  and  such  failure  of  his 
issue  as  aforesaid. 

2.  The  testator  died  on  the  [first  day  of  July,  1878],  and  his  will  was 
proved  by  the  defendant  on  the  [fourth  day  of  October,  1878].  The  plaintiff 
has  not  been  married. 

3.  The  testator  was  at  his  death  entitled  to  moveable  and  immoveable 
property;  the  defendant  entered  into  the  receipt  of  the  rents  of  the  im- 
moveable  property  and  got  in  the  moveable  property;  he  has  sold  some 
part  of  the  immoveable  property. 

The  plaintiff  claims — 

(i)  to  have  the  moveable  and  immoveable  property  of  ^.  ^.  adminis* 

tered  in  this  Court,  and  for  that  purpose  to  have  all  proper  directions 

given  and  accounts  taken ; 
(2)  such  further  or  other  relief  as  the  nature  of  the  case  may  require. 


Between  F.  F.  ...  Plaintiffs 

and 

G,  H,  ...  Defendant, 

Written  Statement  (ff  Defendant, 

1.  A.  B.*B  will  contained  a  charge  of  debts ;  he  died  insolvent ;  he  was 
entitled  at  his  death  to  some  immoveable  property  which  the  defendant  sold, 
and  which  produced  the  nett  sum  of  rupees  ,  and  the  testator  had 
some  moveable  property  which  the  defendant  got  in,  and  which  produced  the 
nett  sum  of                rupees. 

2.  The  defendant  applied  the  whole  of  the  said  sums  and  the  sum  of 
rupees  which  the  defendant  received  firom  rents  of  the  immoveable 
property  in  the  payment  of  the  funeral  and  testamentary  expenses  and  some 
of  the  debts  of  the  testator. 

3.  The  defendant  made  up  his  accounts  and  sent  a  copy  thereof  to  the 
plaintiff  on  the  [tenth  day  of  January,  1880],  and  offered  the  plaintiff  free 
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•00M9  to  the  Tonchen  to  Teiify  loeh  aoeoanta,  but  he  declined  to  »▼«£! 
himself  of  the  defend*nt*s  offer. 

4.  The  defendftnt  sabiniti  thai  the  plaintiff  oaght  to  pay  the  costs  of  this 
•ait. 


No.  108. 
ExEcuTiov  OF  Trusts. 

In  thx  Court  of  ,  at 

Civil  Suit,  No. 
A.B.ot  ...  Plainiiffy 

again$t 
C.  D.  of  the  beneficiary  [^or,  one 

of  the  beneficiaries]  ,.,  Drfendant. 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  he  is  one  of  the  trustees  under  an  instrument  of  settlement  bearing 
date  on  or  about  the  day  of  made  upon  the  marriage  of 
E.  F.  and  G.  H,,  the  father  and  mother  of  the  defendant  [or,  an  instrument 
of  assignment  of  the  estate  and  effects  of  £.  F,  for  the  benefit  of  C,  D.y  the 
defendant,  and  other  the  creditors  of  E,  JT.]. 

2.  The  said  A.  B,  has  taken  npon  himself  the  burden  of  the  said  trusty  and 
is  in  possession  of  {or,  of  the  proceeds  of]  the  moveable  and  immoveable 
property  conveyed  [or  assigned]  by  the  before-mentioned  deed. 

8.  The  said  C.  D.  claims  to  be  entitled  to  a  beneficial  interest  under  the 
before-mentioned  deed. 

4.  The  plaintiff  is  desirous  to  account  for  all  the  rents  and  profits  of  the 
said  immoveable  property  [and  the  proceeds  of  the  sale  of  the  said,  or  of  part 
of  the  said,  immoveable  property,  or  moveable,  or  the  proceeds  of  the  sale  of, 
or  of  part  of,  the  said  moveable,  property,  or  the  profits  accruing  to  the 
plaintiff  as  such  trustee  in  the  execution  of  the  said  trust]  ;  and  he  prays  that 
the  Court  will  take  the  accounts  of  the  said  trust,  and  also  that  the  whole  of 
the  said  trust-estate  may  be  administered  in  the  Court  for  the  benefit  of  the 
said  C.  />.,  the  defendant,  and  all  other  persons  who  may  be  interested  in 
such  administration,  in  the  presence  of  the  said  C.  D,  and  such  other  persons 
so  interested  as  the  Court  may  direct,  or  that  the  said  C.  D,  may  show  good 
cause  to  the  contrary. 

N.  B. —  Where  the  euit  is  by  a  henejiciarfff  the  plaint  may  he  modeUedy 
mutatis  mutandis,  on  the  plaint  by  a  legatee*"] 


No.  109. 
Foreclosure  or  Sale. 

{Title.) 
A.  B.y  the  above-named  plaintiff,  states  as  follows : — 

1.  By  a  mortgage-deed  dated  the  day  of  18 

a  house  with  the  garden  and  appurtenances,  situated  within  the  jurisdiction 
of  this  Court,  were  conveyed  by  the  defendant  to  him  the  plaintiff,  his  heirs 
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[or  execuion,  administrators,]  and  assign,  for  securing  the  principal  sum  of 
IRb,  together  with  interest  thereon  at  the  rate  of  Rs.  per 

centum  per  annum,  subject  to  redemption  upon  payment  by  the  said  defendant 
of  the  said  principal  and  interest  at  a  day  long  since  past. 

2.  There  is  now  due  from  the  defendant  to  the  plaintiff  the  sum  of  Rs. 

for  principal  and  interest  on  the  said  mortgage. 

3.  The  plaintiff  prays  (a)  that  the  Court  will  order  the  defendant  to  pay 
him  the  said  sum  of  Rs.  with  such  further  interest  as  may  accrue 
between  the  filing  of  the  plaint  and  the  day  of  payment,  and  also  the  costs  of 
this  suit,  on  some  day  to  be  named  by  the  Court,  and  in  default  that  the  right 
to  redeem  the  said  mortgaged  premises  may  be  foreclosed  aod  the  plaintiff 
placed  in  possession  of  the  same  premises  ;  or  (5)  that  the  said  premises  may 
be  sold,  and  the  proceeds  applied  in  and  towards  the  payment  of  the  amount 
of  the  said  principal,  interest  and  costs  ;  and  (c)  that  if  such  proceeds  shall 
not  be  sufficient  for  the  payment  in  full  of  such  amount,  the  defendant  do  pay 
to  the  plaintiff  the  amount  of  the  deficiency  with  interest  thereon  at  the  rate 
of  six  per  cent,  per  annum  until  realization  ;  and  (d)  that  for  that  purpose  all 
proper  directions  may  be  given  and  accounts  taken  by  the  Court. 


No.  110. 

Redemption. 

{Title.) 

lAUer  Form  No.  109  thus :— ] 

Transpose  parties  and  also  the  facts  in  paragraph  1. 

For  paragraph  2,  substitute — 

2.  There  is  now  due  from  the  plaintiff  to  the  defendant,  for  principal  and 
interest  on  the  said  mortgage,  the  sum  of  Rs.  which  the  plaintiff  is 

ready  and  willing  to  pay  to  the  defendant,  of  which  the  defendant,  before 
filing  this  plaint,  had  notice. 

For  paragraph  3,  substitute — 

The  plaintiff  prays  that  he  may  redeem  the  said  premises  and  that  the 
defendant  may  be  ordered  to  re-convey  the  same  to  him  upon  payment  of  the 
said  sum  of  Rs.  and  interest,  with  such  costs  (if  any)  as  the  Court 

may  order,  upon  a  day  to  be  named  by  the  Court,  and  that  the  Court  will 
give  all  proper  directions  for  the  preparation  and  execution  of  such  re-convey- 
ance and  doing  such  other  acts  as  may  be  necessary  to  put  him  into  possession 
of  the  said  premises,  freed  from  the  said  mortgage. 


No.  111. 
Specific  Pbrpobmancb.    (No.  i.) 
{Title.) 
A.  B,,  the  above-named  plaintiff,  states  as  follows : — 

1.  By  an  agreement  dated  the  day  of  and 
signed  by  the  above-named  defendant,  C,  D.,  he  the  said  C  D.  contracted  to 
buy  of  [^or  sell  to]  him  certain  immoveable  property  therein  described  and 
referred  to,  for  the  sum  of                   rupees. 

2.  He  has  applied  to  the  said  C  D.  specifically  to  perform  the  said  agree- 
ment on  his  part,  but  he  has  not  done  so. 


762  THE   CODE   OF  CIVIL   PROCEDUEE. 

9.  Tbe  nid  A.  B.  has  been  »nd  still  is  readj  and  willing  specifically  to 
perfctnn  the  agreement  on  his  part  of  which  the  said  C.  2>.  has  had  notice. 

4.  The  plaintiff  prays  that  the  Court  will  order  the  said  C.  D.  specifically 
to  i^erform  the  said  agreement  and  to  do  all  acts  necessary  to  put  the  said 
^.  ^.  in  full  pobvenion  of  the  said  property  [or  to  accept  a  conyeyanoe  and 
pi^Me«s:on  of  the  said  property]  and  to  pay  the  costs  of  the  suit. 

[y,B. — /•  #Mi/  /or  delirertf  up,  to  I0  eaneeUed,  of  any  agreement,  omit 
faraffruj^k*  3  and  S,  and  subttitute  a  paragraph  tiaiing  generally  the 
gn>mmd*for  te*^wirimg  the  agreement  to  be  delivered  up  to  be  cancelled — eueh 
a*  that  th"  pUiiniiff  digued  it  bg  mietuke,  under  dureu^  or  by  the  fraud  of 
the  defendant — and  alter  the  prayer  according  to  the  rdief  sought.'] 


No.  112. 

SpEciPic  Pbbpormance.    (No.  a.) 

^Tiile.) 

A,  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  18  ,  the  defendant 
was  absolutely  entitled  to  certain  immoyeable  property  described  in  the 
agreement  hereto  annexed. 

2.  That  on  the  same  day,  the  plaintiff  and  defendant  entered  into  an  agree- 
ment, under  their  hands,  a  copy  of  which  is  hereto  annexed. 

3.  That  on  the  day  of  18  ,  the  plaintiff 
tendered  rupees  to  the  defendant,  and  demanded  a  conyeyanoe  of 
the  said  property. 

4.  That  on  the  day  of  18  ,  the  plaintiff 
again  demanded  such  conveyance.  \_Ory  That  the  defendant  refused  to 
convey  the  same  to  the  plaintiff.] 

5.  That  the  defendant  has  not  executed  such  conveyance. 

6.  That  the  plaintiff  is  still  ready  and  willing  to  pay  the  purchase-money  of 
the  said  property  to  the  defendant. 

The  plaintiff  prays  judgment : 

(i)  that  the  defendant  execute  to  Uie  plaintiff  a  sufficient  conveyance  of 

the  said  property  [following  the  terms  of  the  agreement^  ; 
(a)  for  rupees  compensation  for  withholding  the  same. 


No.  113. 
Pabtnebship^. 
(Title,) 
A.  B.,  the  above-named  plaintiff,  states  as  follows : — 
1.  He  and  the  said   C.  D.,  the  defendant,  have  been  for  the  space  of 
years   [or   months]  last  past   carrying  on  business   together 
at  within  the  jnrigdiction  of  this  Court,  under  certain  articles  of 

1  The  plaint  in  a  partnership  suit  should  be  framed  on  the  lines  of  this  forni^  and  the 
accounts  should  be  tiiken  as  prayed  thefrein,  7  Calc.  43a. 
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partnership  in  writing,  signed  by  them  respectively,  \or,  under  a  certain  deed 
sealed  and  executed  by  them  respectively,  or,  under  a  verbal  agreement 
between  them,  the  said  plaintiff  and  defendant]. 

2.  Divers  disputes  and  differences  have  arisen  between  the  plaintiff  and 
defendant  as  such  partners,  whereby  it  has  become  impossible  to  carry  on  the 
said  business  in  partnership  with  advantage  to  the  partners. 

3.  The  plaintiff  desires  to  have  the  said  partnership  dissolved,  and  he  is 
ready  and  willing  to  bear  his  share  of  the  debts  and  obligations  of  the  partner- 
ship according  to  the  terms  of  the  said  articles  [or  deed,  or  agreement]. 

4.  The  plaintiff  prays  the  Court  to  decree  a  dissolution  of  the  said  partner- 
ship, and  that  the  accounts  of  the  said  partnership-trading  may  be  taken  by 
the  Court,  and  the  assets  thereof  realized,  and  that  each  party  may  be  ordered 
to  pay  into  Court  any  balance  due  from  him  upon  such  partnership-account, 
and  that  the  debts  and  liabilities  of  the  said  partnership  may  be  paid  and 
discharged,  and  that  the  costs  of  the  suit  may  be  paid,  out  of  the  partnership- 
assets,  and  that  any  balance  remaining  of  such  assets,  after  such  payment  and 
discharge,  and  the  payment  of  the  said  costs,  may  be  divided  between  the 
plaintiff  and  defendant,  according  to  the  terms  of  the  said  articles  [or  deed,  or 
agreement],  or  that,  if  the  said  assets  shall  prove  insufficient,  he  the  plaintiff 
and  the  said  defendant  may  be  ordered  to  contribute  in  such  proportions  as 
shall  be  just  to  a  fund  to  be  raised  for  the  payment  and  discharge  of  such 
debts,  liabilities  and  costs.  And  to  give  such  other  relief  as  the  Court  shall 
think  fit. 

This  plaint  was  filed  by  of  ,  pleader 

for  the  plaintiff,  [or  by  ]. 

[N,  B, — In  suits  for  winding-up  of  any  partnership,  omit  the  prayer  for 
dissolution :  but  instead  thereof  insert  a  paragraph  stating  the  fact  of  the 
partnership  having  been  dissolved^] 


No.  114. 

FOBMS  OF  CONCISE  STATEMENTS. 

[Code  of  Civil  Procedure,  section  58.] 

The  plaintiff's  claim  is  rs.  for  money  lent  [and  interest].  Honey  lent. 

The  plaintiff's  claim  is  rs.,  whereof  rs.  is  for  the  price  Several  de- 

of  goods  sold,   and  rs.   for  money  lent,   and  rs.  for  ™*'^*^* 

interest. 

The  plaintiff's  claim  is  rs.  for  arrears  of  rent.  Bent. 

The  plaintiff's  claim  is  rs.  for  arrears  of  salary  as  a  clerk^^or,  as  Salary,  &o. 

the  case  may  5«]. 

The  plaintiff's  claim  is  rs.  for  interest  upon  money  lent.  Interest 

The  plaintiff's  claim  is  rs.  for  a  general  average  contribution.       General 

The  plaintiff's  claim  is  rs.  for  freight  and  demurrage.  Freiirht'  &c 

The  plaintiff's  claim  is  rs.  for  money  deposited  with  the  defendant  Banker's 

as  a  banker.  balance. 

ITie  plaintiff's  claim  is  rs.  for  fees  for  work  done  [and  Fees,  Ac.,  as 

rs.,  money  expended]  as  a  pleader.  pleader. 

The  plaintiff's  claim  is  rs.  for  commission  earned  as  {state  char-  Commission. 

acttr — as  auctioneer,  cotton-broker,  &c.]. 
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aUriKlAnoa. 
Il««turn  of 
}ir«iiiluin. 

WftrehottM- 

rent, 
CarrUgv  of 

flMMin. 
'»f  hnd  ooon> 
Cut  ion  uf 
iMtMe. 
lilrvfifgnoiU. 
Work  don«. 
I)««rci  and 
l4Ml|fing. 
HohooUng. 

Money 
received. 

Feee  uf  office. 


Money  over- 
paid. 


Return  of 
money  bv 
■takeiiolder. 

Money  won 
from  Btnke- 
hoJder. 
Money  en- 
tnistod  to 
Agent 
Money 
obtained  by 
fraud. 

Money  paid 
by  mistake. 

Money  paid 
f  >)r  oonHidera- 
ti(»n  which 
has  failed. 


Money  i>aid 
by  surety  for 
defendant. 
Rent  paid. 


Money  paid 
on  aooommo- 
dation-biU. 
Contribution 
by  surety. 

By  co-debtor. 


Money  paid 
for  ceJIs. 

Money  pay- 
able under 
award. 
Life-policy. 

Money-bond. 


The  plaintiff^s  daim  is 
The  plaintiff  8  dalm  is 
policies  of  insnranoe. 
The  plaintiff's  claim  is 
The  plaintiff's  claim  is 
The  p1aintifi*s  claim  is 
The  plaintiff*8  claim  is 
The  plaintiff*8  claim  is 
The  plaintiff's  claim  is 
The  plaintiff*s  daim  is 

X  r. 

Hie  plaintiff's  claim  is 


rs.  for  medical  attendances. 

rs.  for  a  return  of  premiums  paid  upon 

rs.  for  the  warehoosing  of  goods. 

rs.  for  the  carriage  of  goods  by  railwaj. 

rs.  for  the  use  and  occnpation  of  a  house. 

rs.  for  the  hire  of  [fumiture]. 

rs.  for  work  done  as  a  [sorveyor]. 

rs.  for  board  and  lodging. 

rs.  for  the  [board,  lodging  and]  tuition  of 


rs.  for  money  received  by  the  defendant 

>  <C-c.]  of  the  plaintiff. 

rs.  for  fees  received   by  the  defendant 

• 

rs.  for  a  retom  of  money  overcharged  for 

rs.  for  a  retmn  of  fees  overcharged  by  the 

rs.  for  a  return  of  money  deposited  with. 

rs.  for  money  entrusted  to  the  defendant 
to  plaintiff, 
rs.  for  a  return  of  money  entrusted  to  the 

rs.  for  a  return  of  money  obtained  firom 

rs.  for  a  return  of  money  paid  to  the  de* 


as  pleader  [or  factor,  or  collector,  or  <C-c.]  of  the  plaintiff. 

The  plaintiff's  daim  is 
under  colour  of  the  office  of 

The  plaintiff's  claim  is 
the  carriage  of  goods  by  railway. 

The  plaintiff's  claim  is 
defendant  as 

The  plaintiff's  claim  is 
the  defendant  as  stake-holder. 

The  plaintiff's  claim  is 
as  stake-holder,  and  become  payable  to  plaintiff. 

The  plaintiff's  claim  is 
defendant  as  agent  of  the  plaintiff. 

The  plaintiff's  claim  is 
the  plaintiff  by  fraud. 

The  plaintiff's  claim  is 
fendant  by^onistake. 

The  plaintiff's  claim  is  rs.  for  a  return  of  money  paid  to  the  de- 

fendant for  [work  to  be  done,  or,  work  left  undone  ;  or,  a  bill  to  be  taken  up, 
or  J  a  bill  not  taken  up ;  or  dc]. 

The  plaintiff's  claim  is  rs.  for  a  return  of  money  paid  as  a  deposit 

upon  shares  to  be  allotted. 

The  plaintiff's  claim  is  rs.  for  money  paid  for  the  defendant  as 

his  surety. 

The  plaintiff's  claim  is  rs.  for  money  paid  for  rent  due  by  the 

defendant. 

The  plaintiff's  claim  is  rs.  upon  a  bill  of  exchange  accepted  [or 

indorsed]  for  the  defendant's  accommodation. 

The  plaintiff's  claim  is  rs.  for  a  contribution  in  respect  of  money 

paid  by  the  plaintiff  as  surety. 

The  plaintiff's  claim  is  rs.  for  contribution  in  respect  of  a  joint 

debt  of  the  plaintiff  and  the  defendant,  paid  by  the  plaintiff. 

The  plaintiff's  claim  is  rs.  for  money  paid  for  calls  upon  shares, 

against  which  the  defendant  was  bound  to  indemnify  the  plaintiff. 

The  plaintiff's  daim  is  rs.  for  money  payable  under  an  award. 

The  plaintiff's  claim  is  rs.  upon  a  policy  of  insurance  upon  the 

life  of  X.  Y,,  deceased. 

The  plaintiff's  claim  is  rs.  upon  a  bond  to  secure  payment  of 

rs.  and  interest. 
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The  plaintiff's  claim  is  rs.  upon  a  judgment  of  the  Foreign judg- 

Court  in  [the  Empire  of  Bussia].  ^    ' 

The  plaintiff's  claim  is  rs.  upon  a  cheque  drawn  by  the  defendant.  Bills  of 

The  plaintiff's  claim  is  rs.  upon  a  bill  of  exchange  accepted  [or  ^^^  *°^' 

drawn,  or  indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  rs.   upon  a  promissory   note  made   [or 

indorsed]  by  the  defendant. 

The  plaintiff 's  claim  is  rs.  against  the  defendant,  A.  B.,  as  ac* 

ceptor,  and  against  the  defendant,  C,  D.,  as  drawer  ^or  indorser]  of  a  bill  of 
exchange. 

The  plaintiff's  claim  is  rs.  against  the  defendant  as  surety  for  the  Surety, 

price  of  goods  sold. 

The  plaintiff's  claim  is  rs.   against    the    defendant,    A.    B.,   as 

principal,  and  against  the  defendant,  C.  D.,  as  surety,  for  the  price  of  goods 
sold  [or  for  arrears  of  rent,  or  for  money  lent,  or  for  money  received  by  the 
defendant,  A.  ^.,  as  traveller  for  the  plaintiff,  or,  <£c.]. 

The  plaintiff's  claim  is  rs.  for  calls  upon  shares.  Galla. 

Indorsement  for  Costs ,  dkc. 

[Add  to  the  above  forms']  and  rs.  for  costs ;  and  if  the  amount 

claimed  be  paid  to  the  plaintiff  or  his  pleader  within  days  [or  if 

the  summons  is  to  be  served  out  ofthejurisdiction^  insert  the  time  for  appear- 
ance limited  by  the  order]  from  the  service  hereof,  further  proceedings  will 
be  stayed. 

Damages  and  other  Claims. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  employ  the  Agent,  &c 
plaintiff  as  traveller. 

The  plaintiff's  claim  is  for  damages  for  vnrongful  dismissal  from  the  de- 
fendant's employment  as  traveller  [and  rs.  for  arrears  of  wages]. 

The  plaintiff's  claim  is  for  damages  for  the  defendant's  wrongfully  quitting 
the  plaintiff's  employment  as  manager. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  as  factor  [or,  <fcc.,] 
of  the  plaintiff  [and  rs.  for  money  received  as  factor,  or,  dkc.]. 

The  plaintiff's  claim  is  for  damages  for  breach  of  the  terms  of  a  deed  of  Apprentices, 
apprenticeship  of  X.  Y,  to  the  defendant  [or  plaintiff]. 

The  plaintiff's  claim  is  for  damages  for  non-compliance  with  the  award  of  Arbitration. 
X.  T. 

The  plaintiff's  claim  is  for  damages  for  assault  [and  false  imprisonment,  Assault,  &c 
and  for  malicious  prosecution]. 

The  plaintiff's  claim  is  for  damages  for  assault  and  false  imprisonment  of  By  husband 
the  plaintiff,  C.  B.  "^^  ^^«- 

The  plaintiff's  claim  is  for  damages  for  assault  by  the  defendant,  C,  D.         Against  hus- 

The  plaintiff's  claim  is  for  damages  for  injury  by  the  defendant's  negli-  wife, 
gence  as  pleader  of  the  plaintiff.  Pleader. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  custody  of  goods  Bailment. 
[and  for  wrongfully  detaining  the  same]. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  keeping  of  goods  piodge 
pawned  [and  for  wrongfully  detaining  the  same]. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  custody  of  fumi-  Hire, 
ture  [or,  a  carnage]  lent  on  hire,  [and  for  wrongfully,  <fcc.]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  neglecting  [or  refusing]  Banker, 
to  pay  the  plaintiff's  cheque. 
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IkiDd. 

Cmrritu, 


The  pUtntitf**  cUim  U  for  damagei  for  breach  of  »  contract  to  accept  the 
plaintirt  drafts.  * 

The  plaintiff's  claim  ii  upon  a  bond  conditioned  not  to  carry  on  the  trade 
of  a 

The  plaintiff's  claim  is  for  damages  for  refusing  to  carry  the  plaintiff*! 
goods  by  railway. 

The  plaintiff's  daim  is  for  damages  for  refusing  to  carry  the  plaintiff  by 
railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in  and  about  the 
earrisge  and  delivery  of  coals  by  railway. 

The  plaintiff's  daim  is  for  damages  for  breach  of  duty  in  and  about  the 
carriage  and  delivery  of  machinery  by  sea. 

The  plaintiff's  claim  is  for  damages  for  breach  of  charter-party  of  ship 
[Mary]. 

CUini  f  >r  rv-      The  plaintiff's  daim  is  for  return  of  household  furniture,  \_ort  Ac.,']  or  their 
Amx^T"^'  value,  and  for  damages  for  deUining  the  same. 

Daiii.uci^  for       The  plaintiff's  daim  is  for  wrongfully  depriviug  plaintiff  of  goods,  house- 
depmingaf   ^oM  furniture,  &c. 
lvf»iii«tU>n.       The  plaintiff's  daim  is  for  damages  for  libel. 

The  plaintiff's  daim  is  for  damages  for  slander. 

Wnmgful  The  plaintiff's  daim  is  for  damages  for  improperly  distraining. 

dUtivM. 

[This  Form  9haU  he  efficient  wketker  the  dislrets  complained  of  he  wrongful 

or  €xeeesive,  or  irregular,'] 

y-j^cinwnu        The  plaintiff^'s  daim  is  to  recover  possession  of  a  house,  No.  in 

Street,  or  of  a  farm  called  Blackacre,  situate  in  the 
of  in  the  of 

To  Mt«)^i>h        The  plaintiff's  daim  is  to  establish  his  title  to  [here  detcrihe  property'] 
oi>vc»r  iviiu.    i^<I  to  recover  the  rents  thereof. 

l^The  i^o previous  Forme  may  he  combined.] 

The  plaintiff's  claim  is  for  damages  for  infringement  of  the  plaintiff's  right 
of  fishing. 

The  plaintiff's  daim  is  for  damages  for  fraudulent  misrepresentation  on  the 
sale  of  a  horse  [or  a  business,  or  shares,  or,  <C-c.]. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misrepresentation  of  the 
credit  of  A.  B. 

The  plaintiff's  daim  is  for  damages  for  breach  of  a  contract  of  guarantee  for 
A,S. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  indemnify 
the  plaintiff  as  the  defendant's  agent  to  distrain. 

The  plaintiff's  claim  is  for  a  loss  under  a  policy  upon  the  ship  [^Roifal 
Charier],  and  freight  of  cargo  [or  for  return  of  premiums]. 

[TAw  JTorw  ehall  be  sufficient  ichether  the  loss  claimed  he  total  or  partial,] 

The  plaintiff's  daim  is  for  a  loss  under  a  policy  of  fire-insurance  upon 
house  and  furniture. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  insure  a 
house. 
I^Andloidand      The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  keep  a  house 
in  repsir. 

The  plaintiff's  claim  is  for  damages  for  breaches  of  covenants  contained  in 
a  lease  of  a  farm. 


FUhory 
Traml, 


Guarantee. 


Insurance. 


Fire-in- 
surance. 


tenant. 
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The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  from  the  Medical  man. 
defendant's  negligence  as  a  medical  man. 

The  plaintiff's  claim  is  for  damage  for  injury  by  the  defendant's  dog.  Mischievous 

The  plaintiff's  claim  is  for  damages  for   injury  to  the  plaintiff  by  the  JJ^^^^cq^ 
negligent  driving  of  the  defendant  or  his  serrants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  while  a 
passenger  on  the  defendant's  railway  by  the  negligence  of  the  defendant's 
servants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  at  the  de- 
fendant's railway -station  from  the  defective  condition  of  the  station. 

The  plaintiff's  claim  is  as  executor  of  A.  B,,  deceased,  for  damages  for  the  Act  XYII  of 
death  of  the  said  A.  B.,  from  injuries  received  while  a  passenger  on  the  de-  '  ^^' 
fendant's  railway,  by  the  negligence  of  the  defendant's  servants. 

The  plaintiff's  claim  is  for  damages  for  breach  of  promise  of  marriage.  Promise  of 

The  plaintiff's  claim  is  for  damages  for  breach  of  contract  to  accept  and  pay  ™**Tiage. 
-  ,  Sale  of  goods. 

for  goods. 

The  plaintiff's  claim  is  for  damages  for  non-delivery  [or  short  delivery, 
or  defective  quality,  or  other  breach  of  contract  ofsale'\  of  cotton  [or,  &c.]. 

The  plaintiff's  claim  is  for  damages  for  breach  of  warranty  of  a  horse. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  sell  [or  Sale  of  land, 
purchase]  land. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  let  [or  take] 
a  house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  sell  [or 
purchase]  the  lease,  with  good-will,  fixtures,  and  stock-in-trade  of  a  public- 
house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  covenant  for  title  [or  for 
quiet  enjoyment,  or,  del  in  a  conveyance  of  land. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  entering  the  plaintiff's  Treepaason 
land  and  drawing  water  from  his  well  [or  cutting  his  grass,  or  felling  his 
timber,  or  pulling  down  his  fences,  or  removing  his  gate,  or  using  his  road  or 
path,  or  crossing  his  field,  or  depositing  sand  there,  or  carrying  away  gravel 
from  thence,  or  carrying  away  stones  from  his  river]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  taking  away  the  support  Support. 
of  plaintiff's  land  [or  house,  or  mine]. 

The  plaintiff's  claim   is  for  damages   for  wrongfully  obstructing  a  way  Way. 
[public  highway,  or  private  way]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  diverting  [or  obstructing,  Water- 
or  polluting,  or  diverting  water  from]  a  water-course.  course, 

The  plaintiff's  claim  is  for  dagiages  for  wrongfully  discharging  water  upon 
the  plaintiff's  land  [or  into  the  plaintiff's  mine]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  obstructing  the  plaintiff's 
use  of  a  well. 

The  plaintiflf's  claim  is  for  damages  for  the  infringement  of  the  plaintiff's  Pastura. 
right  of  pasture. 

[  This  Form  shall  he  sufficient  whatever  the  nature  of  the  right  to 

'pasture  he.'] 

The  plaintiff's  claim  is  for  damages  for  obstructing  the  access  of  light  to  Light, 
plaintiff's  house. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  plaintiff's  Patent. 
patent. 
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C4^77%ki.         The  pUantilTi  elaim  u  for  damages  for  the  infringement  of  the  plaintiirs 
oopjrigfat. 

The  plaintHTs  daim  it  for  dMnaget  for  wroogfiilly  using  [or  imitating]  the 
plaantitf  *8  trademark. 

Tlie  plaantilTs  daim  is  for  damages  for  breach  of  a  contract  to  build  a  ship 
[or  to  repair  a  boose,  ^.]. 

The  plaintiff's  elatm  is  for  damages  for  breach  of  a  contract  to  employ  the 
plaintiff  to  boild  a  ship,  ftc 

The  plaintiff*s  claim  is  for  damages  to  his  boose,  trees,  crops,  &c.,  caused  by 
BtuzioQS  Tapoors  from  the  defendant's  fmctary  lor,  ftc.]. 

Hm  plaintiff's  claim  is  tor  damages  from  nuisance  by  noise  from  the  de- 
Usadaat's  works  [or  stables  or,  dec.], 
Ufmaccioo.         [^44  io  imdorwemeni^  :  -  and  for  an  injunction. 
^1^^  [Atid  to  imdortewkemi  wk^rt  claim  w  to  land,  or  to  eiititblish  title,  or  botk^  : — 

An«vs  of  "^^^  ^  mesne  profits. 

rmt.  And  for  an  account  of  rents  or  arrears  of  rent. 

^'^'*^  ^  And  for  breach  of  ooTenant  for  [rmDairsl. 

1.  Creditor  to  administer  Estate, 

Tlie  plaintiff's  daim  is  as  a  creditor  of  X.  Y.,  of  , 

deceased,  to  haTo  the  moveable  and  immoveable  property  of  the  said  X.  Y, 
administered.  The  defendant,  C,  D.,  is  sued  as  the  administrator  of  the  said 
X  r.  [and  the  defendants,  S.  F.  and  G,  H.,  as  his  coheirs  at  law]. 

2.  Legatee  to  administer  Estate, 

The  plaintiff's  eUim  is  as  a  legatee  under  the  will  dated  the 
day  of  1 8        ,  of  X.  F.,  deceased,  to  have  the  moveable  and 

immoveable  property  of  the  said  X.  Y.  administered.  The  defendant,  O.  2>., 
is  sued  as  the  executor  of  the  said  X.  Y.  [and  the  defendants  E,  F.  and 
€f,  H.,  as  his  devisees]. 

3.  Fartnership. 

The  plaintiff's  daim  is  to  have  an  account  taken  of  the  partnership-dealings 
between  the  plaintiff  and  defendant  [under  artides  of  partnership  dated 
the  day  of  ],  and  to  have  the   affairs  of  the 

partnership  wound  up. 

4.  Bif  Mortgagee, 

The  plaintiff's  daim  is  to  have  an  account  taken  of  what  is  due  to  him  fw 
prindpal,  interest  and  costs  on  a  mortgagjp  dated  the  day  of 

,  made  between  [parties']  [or,  by  deposit  of  title-deeds],  and 
that  the  mortgage  may  be  enforced  by  foredosure  or  sale. 

5.  By  Mortgagor, 

The  plaintiff  *s  daim  is  to  have  an  account  taken  of  what,  if  anything,  is 
due  on  a  mortgage  dated  and  made  between  [  parties],  and  to 

redeem  the  property  comprised  therein. 

6.  Raising  Portions, 

The  plaintiff's  claim  is  that  the  sum  of  rs.  which  by  a  deed  of 

settlement,  dated  ,  was  provided  for  the  portions  of  the  younger 

children  of  may  be  raised. 
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'J,  Execution  of  Truata, 

The  plaintiff's  claim  is  to  have  the  trusts  of  an  indenture  dated 
and  made  between  \_partiea']  carried  into  execution. 

8.  Cancellation  or  Hectificaiion, 

The  plaintiff's  claim  is  to  have  a  deed  dated  and  made  between 

\_parties\  set  aside  or  rectified. 

9.  Specific  Performance, 

The  plaintiff's  claim   is  for  specific  performance  of  an  agreement  dated 
the  day  of  for  the  sale  by  the  plaintiff  to  the 

defendant  of  certain  [freehold]  hereditaments  at 


No.  115. 
Pbobate. 


1.  By  an  executor  or  legatee  propounding  a  toill  in  aolemnform. 
The  plaintiff  claims  to  be  ezecator  of  the  last  will  dated  the 

day  of  of  C.  D.,  late  of  ,  deceased,  who  died  on 

the  day  of  ,  and  to  have  the  said  will  established. 

This  summons  is  issued  against  you  as  one  of  the  next-of-kin  of  the  said 
deceased  [^or,  as  the  case  may  he]. 

2.  By  an  executor  or  legatee  of  a  former  will,  or  a  next-of-kin  Ac.  of  the 
deceased,  seeking  to  obtain  the  revocation  of  a  probate  granf-ed  in  common 
form. 

The  plaintiff  claims  to  be  executor  of  the  last  will  dated  the 
day  of  of  C.  J).,  late  of  ,  deceased,  who  died  on 

the  day  of  ,  and  to  have  the  probate  of  a  pre- 

tended will  of  the  said  deceased,  dated  the  day  of  , 

revoked.  This  summons  is  issued  against  you  as  the  executor  of  the  said 
pretended  will  \or,  as  the  case  may  be\ 

3.  By  an  executor  or  legatee  of  a  will  when  letters  of  administration  have 
been  granted  as  in  ah  intestacy. 

The  plaintiff  claims  to  be  executor  of  the  last  will  of  C.  D.,  late  of 
,  deceased,  who  died  on  the  day  of  • 

dated  the  day  of 

The  plaintiff  claims  that  the  grant  of  letters  of  administration  of  the  estate 
of  the  said  deceased  obtained  by  you  should  be  revoked,  and  probate  of  the 
said  will  granted  to  him. 

4.  By  a  person  claiming  a  grant  of  administration  as  a  next-of-kin  of  the 
deceased,  but  whose  interest  as  nesctqf-kin  is  disputed. 

The  plaintiff  claims  to  be  the  brother  and  sole  next-of-kin  of  C.  D.,  of 
,  deceased,  who  died  on  the  day  of  , 

intestate,  and  to  have  as  such  a  grant  of  administration  to  the  personal  estate 
of  the  said  intestate.  This  writ  is  issued  against  you  because  you  have 
entered  a  caveat,  and  have  alleged  that  you  are  the  sole  next-of-kin  of  the 
deceased  [or,  as  the  case  may  be]. 

VOL.  II.  ^   H 
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No.  117. 

Summons  fob  Disposal  of  Suit. 

Sections  64  and  68  of  the  Code  of  Civil  Prooedore. 

(Title.) 
To 

dwelling  at 
"NoncK— 1.  Should  yon  af^nefaend        WhSREAS 
your  witneaaes  wiU  not    •       .       .         , 
attend  of  their  own  ao-   oaa  institated  a  BUit  against  you  for 

^o^bZ^  .       .        you  ".hereby  summoned 

Court  to  compel  the   to  appear  in  this  Court  in  person  or  by  a  duly 

UiiSfSSll^t  •"I'ori'ed  pleader  of  the  Court,  duly  in- 
tion  of  any  ducmnent  structed,  and  able  to  answer  all  material 
to  calTnpoirtiJe'^t-   questions  relating  to  the  suit,  or  who  shall  be 

nesB  to  produce,  on  ap-  accompanied  by  some  other  person  able  to 

plymg  to  the  Ck>urt  at  11        i.           x* 

any  time    before  the  MUtwer  all  sucn  questions  on 

tiial,  on  your  deposit-  the                           day  of 

ing  their  necessary  sub-  -,                                          »  «         «            « 

sistence-money.  lo         » at                      o  clock  in  the  forenoon, 

^-  "mH.  ^Lm^j   *°  "«''«  *^«  aboye-iuuned  pWntiff;  and  ae 
the  money  into  Court   the  day  fixed  for  your  appearance  is  appointed 

mary  execution  of  the    prepared  to  produce  all  your  witnesses  on  that 

t^H  r^pe^i  OT   <iay  5  and  you  are  hereby  required  to  take 

property,  or  both,  if   notice  that,  in  default  of  your  appearance  on 

°®"*""^*  the  day  before-mentioned,  the  suit  will  be 

heard  and  determined  in  your  absence ;  and  you  will  bring  with  you,  or  send 

by  your  pleader  ,  which  the  plaintiff 

desires  to  inspect,  and  any  documents  on  which  you  intend  to  rely  in  support 

of  your  defence. 

Given  under  my  hand  and  the  seal  of  the  Court  this 
day  of  18 


Jud^e. 

NoTX.— J^  written  itatementt  are  required^  ray— Ton  are  [or  such  a  party  iB,  ae  the  ease 
maif  6e]  required  to  put  in  a  written  statement  by  the  day  of 


No.  118. 

Summons  fob  Sbttlement  of  Issues. 

Sections  64  and  68  of  the  Code  of  Civil  Procedure. 

(TitU,) 

To 

dwelling  at 

NoTiCB— 1.  Should  you  apprehend        Whebeas 

your  witnesses  will  not    ,       .     ...    .    ,  . ,         .     .  - 

attend   of  their  own   has  instituted  a  smt  against  you  for 

accord,  you  can  liave  you  are  hereby  summoned 

summonses  from   tniiy  '  *'  "^ 

Court  to  compel  the  to  appear  in  this  Court  in  person  or  by  a  duly 

attendance  of  any  wit-   authorized    pleader    of  the   Court,  duly  in- 

3  D  2 
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new,  and  the  prodno-   gtnxcied,   and    able  to    answer  all  material 
tbi^  you*five*TriSt   qnestioni  relating  to  the  init,  or  who  shall  be 

to  caU  on  the  witnew  aocompanled  by  some  other  person  able  to 

to  produce,  on  apply-  *^                ''                             *^ 

bag  to  the  Coort  at  anv  answer  all  saoh  questions,  on 

time  before  thejriaf.  the                          day  of 

on     yoor     aeponun^  *' 

their    neoeauury    sub-  1 8         ,  at                      o*olook  in  the  forenoon, 

2.  «1SrSS!!?'th.  d-   *°  •»»»«'  *^«  .boTe-iuaned  plaintiff,  and  you 
mand,  yon  ahoold  pay   are  hereby  required  to  take  notice  that,  in 

^oTZ^c^^e  d««»'J*  of  yo"  »PP«««oe  on  the  d.y  before 

•nit,  to  avoid  the  sum-  mentioned,  the  issues  will  be  settled  in  your 

maiT  execution  of  the  v                     j                mi    v  -            ^xv 

deciie,  which  may  be  absence ;   and  you  will   bring  with  you,  or 

against  your  person  or   tend  by  your  pleader  , 

Snnfiwm^.  '        which  the  phdntiff  desires  to  inspect,  and  any 

document  on  which  yon  intend  to  rely  in 

support  of  your  defence. 
Given  under  my  hand  and  the  seal  of  the 

Court  this  day  of  i8        . 


Judffe, 

Note.— /^  wHUm  statementt  are  required,  tap—Yon  are  [or  such  a  party  is,  at  A«  cate 
ptaif  he\  re<|nired  to  put  in  a  written  etatement  by  the  day  of 


No.  119, 

Summons  to  Appear. 

Section  68  of  the  Code  of  Civil  Procedu    . 

No,  of  Suit. 

In  the  Court  op  at 

Plaintiff. 

Defendant. 

Tq 

{Namej  description  and  address,) 

Whereas  [here  enter  the  name,  description  and  address  of  the  plainHff] 
has  instituted  a  suit  in  this  Court  against  yon  [here  state  the  particulars  of 
the  claim  an  in  the  register"]  :  you  are  hereby  summoned  to  appear  in  this 
Court  in  person  on  the  day  of  at 

in  the  forenoon  [7/*  not  specially  required  to  appear  in  person,  state — '  in 
person  or  by  a  pleader  of  the  Court,  duly  instructed,  and  able  to  answer  all 
material  questions  relating  to  the  suit,  or  who  shall  be  accompanied  by  some 
other  person  able  to  answer  all  such  questions ']  to  answer  the  above-named 
plaintiff.  [If  the  summons  he  for  the  final  disposal  of  the  suit,  this  further 
direction  shall  be  added  here ;  '  and  as  the  day  fixed  for  your  appearance  is 
appointed  for  the  final  disposal  of  the  suit,  you  must  be  prepared  to  produce 
all  your  witnesses  on  that  day  *]  ;  and  you  are  hereby  required  to  take  notice 
that,  in  default  of  your  appearance  on  the  day  before  mentioned,  the  suit 
will  be  heard  and  determined  in  your  absence ;  and  you  will  bring  with  you 
(or  send  by  your  agent)  [here  mention  any  document  the  production  of  which 
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maif  he  required  hy  the  plaintiff  \  whicli  the  plaintiff  desires  to  inspect/  and 
any  document  on  which  you  intend  to  rely  in  support  of  your  defence. 

Given  under  my  hand  and  the  seal  of  the  Court  this  day  of 

18        . 


Judge, 


No.  120. 
Ordeb  fob  Tbansmibsion  of  Summons  fob  Service  in  the 

JUBISDICTION  of  ANOTHEB  COUBT. 

Section  85  of  the  Code  of  Civil  Procedure. 

In  the  Coubt  op  at 

CivU  Suit,  No.  of  18 

A,  B,  of 
agaiiMt 
O.  B.  of 
The  day  of  18 

Whebeas  it  is  stated  in  the  plaint  that  ,  the  defendant  in 

the  above  suit  is  at  present  residing  in 

,  but  that  the  right  to  sue  accrued  within  the  jurisdiction  of  this  Court : 
it  is  ordered  that  a  summons  returnable  on  the  day  .of 

18  be  forwarded  for  service  on  the  said  defendant,  to  the  Court  of 

with  a  duplicate  of  this  proceeding. 

fL.8?\ 

Judge, 


No.  121. 
To  accompany  Retdbn  of  Summons  op  anotheb  Coubt. 

Section  85  of  the  Code  of  Civil  Procedure. 

In  the  Coubt  op  at 

Civil  Suit,  No.  of  18 

The  day  of  18 

A,  B.  of 
against 
C.  B.  of 
Read  proceeding  from  the  forwarding 

for  service  on  in 

civil  No.  of  that  Court. 
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Baftd  bailiff*!  endonement  on  ike  bade  of  th«  prooen  itaUng  HuA  ibe 

and  proof  of  the  aboYo  having  been  dnlj  taken  by  me  on 
the  [oath  or]  affinnation  of  and  it  ia  ordered 

that  the  be  retonied  to  the  with  a 

eopy  of  thia  prooeeding. 


Jvdge. 

^OTK.— Ibi»<QaB  will  he  applioable  to  prooe«i  gther  than  summons,  the  aervioe  of  which 
iiilxJiai*tob»«AMlMl  in  UMflAine  mumer. 


No.  122. 

Defevdant'b  Statement. 

Section  110  of  the  Code  of  Civil  Procedure. 

{Title,) 

I,  the  undersigned  defendant  [or  one  of  the  defendants],  disclaim  all 
interest  under  the  will  of  the  said  S.  K  in  the  plaint^  named  [or,  as  heir-at- 
law,  or,  as  next-of-kin,  or  one  of  the  next-of-kin,  of  S.  JP.,  deceased,  in  the 
■aid  plaint  named]. 

Or,  I,  the  midersigned  defendant,  state  that  I  admit  [^or  deny]  [here 
repeat  in  the  language  of  the  plaint  the  stcUements  admitted  or  denied]. 

Or,  J,  the  undersigned  defendant,  submit  that,  upon  the  facts  stated  in  the 
plaint,  it  does  not  appear  that  there  is  any  agreement  which  can  be  legally 
enforced  [or,  that  it  appears  upon  the  said  plaint  that  I  am  jointly  liable  with 
one  jE?.  F.,  who  is  not  a  party  to  the  suit,  and  not  severally  liable  as  by  the 
plaint  appears,  or,  that  it  appears  by  the  said  plaint  that  Q,  H,  should  have 
been  a  joint-plaintiff  with  the  said  A.  B,  in  the  said  suit,  or,  as  the  case 
mag  he]. 

Or,  that  the  plaintiff  has  conveyed  his  interest  in  the  said  mortgage  [or 
tight  to  redeem]  to  one  J.  /.  [or,  that  I  have  conveyed  or  assigned  to  JET.  L, 
by  way  of  farther  charge  for  securing  the  sum  of  Bs.  ,  the  right  to 

redeem  in  the  property  sought  by  the  suit  to  be  foreclosed]. 

Or,  that  since  the  dissolution  of  the  partnership  the  plaintiff  has  executed 
an  instrument,  whereby  the  plaintiff  covenants  to  discharge  all  debts  and 
liabilities  of  the  partnership,  and  generally  to  release  me  from  all  claims  and 
liabilities  either  by  or  to  himself  and  others  in  respect  of  the  said  partnership- 
trading  [or,  as  the  case  mag  he]. 

{Signed)        CD., 

Defendant, 
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No.  123. 

Tntebbooatobies. 

Section  121  of  the  Code  of  Civil  Procedure. 
In  the  Coubt  of  at 

Civil  Suit,  No.  of  18 

A.B. 
against 
C.D,,E.  F.,  And  G.B:. 
Interrogatories  on  l)elialf  of  the  ftbove-named  A.  B,  [or  C.  D."]  for  the  exam- 
ination of  the  above-named  [J?.  F.  and  0,  K.,  or  A,  B,']. 

1.  Did  not,  &c. 

2.  Has  not,  &c. 

The  defendant.  ^.  ^.  is  required  to  answer  the  interrogatories  num- 
bered 

The  defendant  G.  H,  is  required  to  answer  the  interrogatories  num- 
bered 


No.  124. 

FoBM  OF  Notice  to  fboduce  Documents. 

Section  131  of  the  Code  of  Civil  Procedure. 
In  the  Coubt  of  at 

Civil  Suit,  No.  of  18 

A.B. 
against 
CD. 
Take  notice  that  the  plaintiff  [or  defendant]  requires  you  to  produce  for  his 
inspection  the  following   documents  referred  to  in  your  plaint  [or  written 
statement,  or  affidavit],  dated  the  day  of  18        . 

Describe  documents  required. 

X.  Y.f  Pleader  for  the  plaintiff  [or  the  defend- 
ant].   To  Z., 
Pleader  for  the  defendant  [or  plaintiff]. 


No.  125. 

Summons  to  attend  and  oive  Evidence. 

Sections  159  and  163  of  the  Code  of  Civil  Procedure. 

(Title.) 
To 

Whebeas  your  attendance  is  required  to 
on  behalf  of  the  in  the  above  cause,  you  are  hereby 

required  [personally  to  appear  before  this  Court]  on  the  day  of 

18        ,  at  the  hour  of  A.M.  [and]  to  bring  with  you  or  to  send  to 

this  Court 

A  sum  of  Bs.  ,  being  your  travelling  and  other  expenses  and 

subsistence-allowance  for  one  day,  is  herewith  sent.  If  you  do  not  comply 
with  this  order,  you  will  be  subject  to  the  consequence  of  non-attendance  laid 
down  in  the  Code  of  Civil  Procedure,  section  170. 
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Noiioe — (1).  If  yoa  we  lummoned  aolj  to  prodaoe  »  document  and  not  to 
give  evidenoe,  you  uhtiXL  be  deemed  to  have  complied  with  the  imnmons  if  yoa 
oaoM  sach  docnment  to  be  prodaced  in  this  Court  on  the  day  and  boor 
aforeaaid. 

(2).  If  yoa  are  to  be  detained  beyond  the  day  aforesaid,  a  som  of  Ba. 
will  be  tendered  to  you  for  each  day'i  attendance  beyond  the  day  specified. 

GIVXN  ander  my  hand  and  the  seal  of  the  Court,  this  day  o( 

i8 


Judge. 


No.  126. 
Another  Form. 
So,  of  Suit, 
In  THJB  Court  or  at 

Plaintiff. 
Defendant. 
To 

[iVamtf,  deacriptio»  and  address.'] 
You  are  hereby  summoned  to  appear  in  this  Court  in  person  on  the 

day  of  at  in  the  forenoon, 

to  give  evidence  on  behalf  of  the  plaintiff  [or  the  defendant]  in  the  above- 
mentioned  suit,  and  to  produce  [here  describe  with  convenient  certainty  any 
document  the  production  of  which  may  he  required.  If  the  summons  he  only  to 
yive  evidence,  or  if  it  he  only  to  produce  a  document,  it  must  he  expressed 
accordingly^^  and  you  are  not  to  depart  thence  until  you  have  been  examined 
[or  have  produced  the  document]  and  the  Court  has  risen,  or  unless  you  have 
obtained  the  leave  of  the  Court. 


FORMS  OF  DECREES. 

No.  127. 

SiMPLJE   MoNET-DECBEE. 

{Title.) 
Claim  for 
This  cause  coming  on  for  final  disposal  before 

in  the  presence  of  ,  on  the  part  of  the  plaintiff,  and 

on  the  part  of  the  defendant,  it  is  ordered  that  the^ 
do  pay  to  the  the  sum  of  Bs.  , 

with  interest  thereon  at  the  rate  of  per  cent,  per  from. 

to  the  date  of  realisation  of  the  said  sum,  and  do  also  pay 
to  the  the  costs  of  this  suit  as  taxed  by  the  officer  of  the 

Court,  with  interest  thereon  at  the  rate  aforesaid  from  the  date  of  taxation  to 
the  date  of  realisation. 

X  A  decree  against  a  legal  repi-esentative  should  mention  that  it  is  against  him  injthat 
characterj  I.  L.  R.,  8  Bom.  309^  ,.»,^''— ^. "; 
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Costs  of  suit 


Plaintiff. 


1.  Stamp  for  plaint  .. 

2.  Bo.    for  power  .. 
8.      Bo.   exhibits     .. 

4.  Fleader'B  fees  on  Bs. 

5.  Translation-fee 
0.  Sabsistenoe  for  witness  for 

attendance 

7.  Commiasionei's  fee 

8.  Service  of  process 

9.  &c. 


Befendakt. 


Rs. 


Total 


P. 


Stamp  for  power 

Ba  petition  . . 

Pleader's  fee  . . 
Sabsistenoe  for  witnesses 
Service  of  process 
Tramslation-fee 
Commissioner's  fee  .. 


Total 


Ks. 


R 


Given  under  my  hand  and  the  seal  of  the  Court,  this 

i8 


day  of 


Judffe, 


No.  128. 
Dbcbee  fob  Sale  in  a  Suit  bt  a  Mobtoagee  ob  Pebson 

ENTITLED  TO  A  LlEN. 

{Title,) 

It  is  ordered  that  it  be  referred  to  the  B^istrar  [or  Taxing  Officer]  to  take 
an  account  of  what  is  due  to  the  plaintiff  for  principal  and  interest  on  the 
mortgage  [^or  lien]  mentioned  in  the  plaint,  and  to  tax  the  plaintiff's  costs  of 
this  suit,  and  that  the  Registrar  [or  Taxing  Officer]  do  declare  in  court  on  the 

day  of  what  he  shall  find  to  be  due  for  prin- 

cipal  and  interest  as  aforesaid,  and  for  costs ;  And  upon  the  defendant  paying 
into  Court  what  shall  be  certified  to  be  due  to  the  plaintiff  for  principal  and 
interest  as  aforesaid,  together  with  the  said  costs,  within  six  months  irom  the 
date  of  declaring  in  Court  the  amount  so  due  ;  it  is  ordered  that  the  plaintiff 
do  re-convey  the  said  mortgaged  premises  free  and  clear  irom  all  incum* 
brances  done  by  him,  or  any  claiming  by,  irom,  or  under,  him,  and  do  deliver 
up  to  the  defendant  or  to  such  person  as  he  appoints  all  documents  in  his 
custody  or  power  relating  thereto,  and  that  upon  such  re-oonveyance  being 
made,  and  documents  being  delivered  up,  the  Begistrar  [or  Taxing  Officer] 
shall  pay  out  to  the  plaintiff  the  said  sum  so  paid  in  as  aforesaid  for  principal, 
interest  and  costs ;  but  in  default  of  the  defendant  paying  into  Court  such 
principal,  interest  and  costs  as  aforesaid  by  the  time  aforesaid,  then  it  is 
ordered  that  the  said  mortgaged  premises  [or  the  premises  subject  to  the  said 
lien]  be  sold  with  the  approbation  of  the  Registrar  [or  Taxing  Officer].  And 
it  is  ordered  that  the  proceeds  of  such  sale  (after  defraying  thereout  the 
expenses  of  the  sale)  be  paid  into  Court,  to  the  end  that  the  same  may  be  duly 
applied  in  payment  of  what  shall  be  found  due  to  the  plaintiff  for  principal^ 
interest  and  costs  as  aforesaid,  and  that  the  balance  (if  any)  shall  be  paid  to 
the  defendant  or  other  person  entitled  to  receive  the  same. 


^  TH5   CODE   CW  CITIL  PBOCSDUBE, 

Xol  129. 
raiL  rvcmn^  worn.  FoiacLoarsK. 

ms.kS  ^  apfM^  «»  tk»  Cooit  tktti  tk«  dafcadant  hu  not  paid  into 

wUek  w  «M  tk«  day  of 

n  C««rt  to  be  dae  to  ihft  pimintiff  for  principal 
«!%£  ^ttmrMt  v^ws.  a»  ^ur«^a««  a  tko  plaint  mentionedy  and  for  oosts, 

M^aer  sMiir  in  t&ia  nil  oa  tko  day  of 

ptr^^I  ji  mx.  aiiTntia  kaa  <Up«wd  sinee  the  nid 
^' 
I.  H  <*i>fiir9a  uat  ;^  ieftAJant  do  itaad  almlntdy  debarred  of  all  right 


Xow  ISO. 

rist^rvrxx^T  0«r«n~ AjtnijuartEATioy  Sun. 

Stvxsu^n  i:3  c^  t]^«  Code  of  dTil  Droeednre. 

tt  »  vc^«.*c^  ilM  )]W  l*Uv^vi^  afiM«nts  and  inqniriei  he  taken  and  made ; 
U  ru«  JOk  ^ivtr-xt  S»  ufeen  «£  vhat  ia  dne  to  the  plaintiff  and  all  other 

:t  Aa  «NvvttA«  N»  v»lyn  «?/  the  It^actee  siTm  hj  the  testator's  wiU. 

An  tiii^  J:;rx  b«^  wa^  and  nct^Ncnt  tak«n  of  what»  or  of  what  share,  if  any, 
t  W  |<«^udr  k  ent:i^^  W  aa  next^^-hin  [or  one  of  the  next-of-kin]  of  the 

^  ,<  ji,*-  t.W  jirrt$  f*»n»fr*AyA^  f  W  0-*i€r  wiU^  wkert  nreenoi^r,  order,  in  a 
ifr9^t,si'r$  *%*f^  km^%*fy  AitJi  jixximmis /^mt  it^t€t9y  keirt  mi-law  amdntxt-af-kin. 
im  9m%it  1^  «rf«c««MAi4$  «/<?.Wr  #i«r«  o^i«><m^  mftmr  tk€  Jini  paragraph,  in  cUl 
M>»s*^  «!•  #n»Vr  fw*  iiw^  **W  <Mii  h'ik^  «t»  ecvMra^  •/ crtdiiart  wiUfcXlom  tJUJirtt 
|i^>M;/ruy4.  «t«^  ^nK*4  !(/  tW  fitk^r*  m*  MMjr  ht  nttmtary  will  follow,  omitting 
H^jir^j>fr»M4  «ry>^«.     rwyUnn  t$  f^Mtiaiieif  at  in  n  crediior**  ntitJ] 

i.  An  aie««.tWHl  «.>f  the  fnneial  and  tertuMntaiy  eipenflea. 

4.  An  «e««Mint  of  the  uoTeahle  pnfnrkj  of  the  deceased  oome  to  the  handa 
of  the  defi»nlant»  or  to  the  handa  of  any  oUier  person  by  his  order  or  for 
hknan. 

5.  An  inqniiy  what  part  v^any)  of  the  moTeahle  property  of  the  deceased 
is  ontstanding  and  undisposed  of. 

(k  And  it  is  foither  ordoed,   that  the  defendant  do^  on  or  before  the 
day  of  next,  pay  into  Court  all  smns  of  money 

which  shall  be  foimd  to  haTe  oome  to  his  huidSy  or  to  the  hands  of  any  person 
by  his  order  or  to  his  nse. 

1  For  *  Final  Doom'  tlie  words  'Decree  Abeolnte'  an  saMitated  by  tbe  Tiaiisfer  of 
Property  Act  (1?  of  1882),  sec.  87,  whereTor  that  Act  is  in  foroa. 
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7.  And  that  if  the  Begistrar  shall  find  it  necessary  for  carrying  out  the 
objects  of  the  suit  to  sell  any  part  of  the  moveable  property  of  the  deceased, 
that  the  same  be  sold  accordingly,  and  the  proceeds  paid  into  Court. 

8.  And  that  Mr.  S.  JP.  be  Receiver  in  the  suit  [or  proceeding],  and  receive 
and  get  in  all  outstanding  debts  and  outstanding  moveable  property  of  the 
deceased,  and  pay  the  same  into  the  hands  of  the  Registrar  [and  shall  give 
security  by  bond  for  the  due  performance  of  his  duties  to  the  amount  of 

rupees]. 

9.  And  it  is  further  ordered,  that  if  the  moveable  property  of  the  deceased 
be  found  insufficient  for  carrying  out  the  objects  of  the  suit,  then  the 
following  further  inquiries  be  made*  and  accounts  taken,  that  is  to  say, — 

(a)  An  inquiry  what  immoveable  property  the  deceased  was  seized  of  or 
entitled  to  at  the  time  of  his  death ; 

{h)  An  inquiry  what  are  the  incumbrances  (if  any)  affecting  the  im- 
moveable property  of  the  deceased,  or  any  part  thereof ; 

(c)  An  account,  so  far  as  possible,  of  what  is  due  to  the  several  incum- 
brancers, and  to  include  a  statement  of  the  priorities  of  such  of  the 
incumbrancers  as  shall  consent  to  the  sale  hereinafter  directed. 

10.  And  that  the  immoveable  property  of  the  deceased,  or  so  much  thereof 
as  shall  be  necessary  to  make  up  the  fund  in  Court  sufficient  to  carry  out  the 
object  of  the  suit,  be  sold  with  the  approbation  of  the  Judge,  free  from  incxmi- 
brances  (if  any)  of  such  incumbrancers  as  shall  consent  to  the  sale,  and 
subject  to  the  incumbrances  of  such  of  them  as  shall  not  consent. 

11.  And  it  is  ordered,  that  G.  JST.  shall  have  the  conduct  of  the  sale  of  the 
immoveable  property,  and  shall  prepare  the  conditions  and  contracts  of  sale 
subject  to  the  approval  of  the  Registrar,  and  that  in  case  any  doubt  or 
difficulty  shall  arise  the  papers  shall  be  submitted  to  the  Judge  to  settle. 

12.  And  it  is  farther  ordered,  that  for  the  purpose  of  the  inquiries  herein- 
before directed,  the  Registrar  shall  advertise  in  the  newspapers  according  to 
the  practice  of  the  Court,  or  shall  make  such  inquiries  in  any  other  way 
which  shall  appear  to  the  Registrar  to  give  the  most  useful  publicity  to  such 
inquiries. 

13.  And  it  is  ordered,  that  the  above  inquiries  and  accounts  be  made  and 
taken,  and  that  all  other  acts  ordered  to  be  done  be  completed,  before  the 

day  of  and  that  the  Registrar  do  certify  the  result 

of  the  inquiries,  and  the  accounts,  and  that  all  other  acts  ordered  are  com- 
pleted, and  have  his  certificate  in  that  behalf  ready  for  the  inspection  of  the 
parties  on  the  day  of 

14.  And,  lastly,  it  is  ordered,  that  this  suit  [or  matter]  stand  adjourned  for 
making  final  decree  to  the  day  of 

[Such  part  only  of  this  order  is  to  he  used  as  is  applicable  to  the  particular 
easeJ] 


No.  131. 

Final  Decbee  in  an  Adhinistbation-suit  by  a  Legatee. 

Section  213  of  the  Code  of  Civil  Procedure. 

1.  It  is  ordered  that  the  defendant  do  on  or  before  the 

day  of  pay  into  Court  the  sum  of  Rs.  ,  the  balance  by 

the  said  certificate  found  to  be  due  from  the  said  defendant  on  account  of  the 
estate  of  ,  the  testator,  and  also  the  sum  of  Rs, 
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t&t  inUrmt,  at  the  rate  of  Ri.  per  centum  per  uinom,  from  the 

day  of  to  the  day  of  amoimtiiig 

together  to  the  ram  of  Be. 

2.  Let  the  Begbtrar  [or  Taxing  Officer]  of  the  aud  Court  tax  the  costs  of 
the  plwut^ff  and  defendant  in  this  suit,  and  let  the  amount  of  the  said  oostSy 
when  to  taxed,  be  paid  out  of  the  said  lum  of  Bt.  ordered  to  be  pud 

into  Court  as  afomaid,  as  follows : — 

(a)  The  ooets  of  the  plantiff  to  Mr.  ,  his  attorney  [or  pleader], 

and  the  costs  of  the  defendant  to  Mr.  ,  his  attorney  [or 

pleader]. 

(5)  And  {if  amy  debts  are  due)  with  the  residue  of  the  said  sum  of  Re. 

,  after  payment  of  the  plaintifi's  and  defendant's  costs 
as  aforesaid,  let  the  sums  found  to  be  owing  to  the  several  creditors 
mentioned  in  the  schedule  to  the  B^gistrar's  certi- 

ficate, together  with  subsequent  interest  on  such  of  the  debts  as 
bear  interest,  be  paid ;  and  after  making  such  payments,  let  the 
amount  coming  to  the  seyeral  legatees  mentioned  in  the 
schedule,  together  with  subsequent  interest  (to  be  verified  as 
aforesaid),  be  paid  to  them. 
8.  And  if  there  should  then  be  any  residuei,  let  the  same  be  paid  to  the 
residuaiy  legatee. 


DiCBXI  IN  AN  ADMINIBTRATION-SCIT    BT  A  LEGATEE,    V^EBE  AN  EXECUTOR 
IS  HELD  PEB80NALLT  LIABLE  FOB  THE  PAYMENT  OF  LEGACIES. 

Section  218  of  the  Code  of  Civil  Procedure. 

1.  Declare  that  the  defendant  is  personally  liable  to  pay  the  legacy  of  Be. 
bequeathed  to  the  plaintiff; 

3.  And  it  is  ordered,  that  an  account  be  taken  of  what  is  due  for  principal 
and  interest  on  the  said  legacy ; 

8.  And  it  is  also  ordered,  that  the  defendant  do  within  weeks  after 

the  date  of  the  Begistrar's  certificate,  pay  to  the  plaintiff  the  amount  of  what 
the  Begistrar  shall  certify  to  be  due  for  principal  and  interest; 

4.  And  it  is  ordered,  that  the  defendant  do  pay  the  plaintiff  his  costs  of 
suit,  the  same  to  be  taxed  in  case  the  parties  differ. 


Final  Decbee  in  an  Administbation>sdit  bt  Next-of-kin. 
Section  218  of  the  Code  of  Civil  Procedure. 

1.  Let  the  Begistrar  of  the  said  Court  tax  the  costs  of  the  plaintiff  and 
defendant  in  this  suit,  and  let  the  amount  of  the  said  plaintiff's  costs,  when  so 
taxed,  be  paid  by  the  defendant  to  the  plaintiff  out  of  the  sum  of  Bs.  , 

the  balance  by  the  said  certificate  found  to  be  due  from  the  said  defendant  on 
account  of  the  personal  estate  of  S,  F,,  the  intestate,  within  one  week  after 
the  taxation  of  the  said  costs  by  the  said  Begistrar,  and  let  the  defendant 
retain  for  her  own  use  out  of  such  sum  her  costs,  when  taxed. 
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2.  And  it  is  ordered,  that  the  residue  of  the  said  sum  of  Bs.  ,  after 

payment  of  the  plaintiff's  and  defendant's  costs  as  aforesaid,  be  paid  and 
applied  hy  defendant  as  follows : — 

(a)  Let  the  defendant,  within  one  week  after  the  taxation  of  the  said  costs 
by  the  Registrar  as  aforesaid,  pay  one-third  share  of  the  said 
residue  to  the  plaintiffs,  A.  B.  and  C,  his  wife,  in  her  right,  as 
the  sister  and  one  of  the  next-of-kin  of  the  said  E.  F.^  the  in- 
testate. 

.  (6)  Let  the  defendant  retain  for  her  own  use  one  other  third  share  of  the 
said  residue,  as  the  mother,  and  one  other  of  the  next-of-kin  of  the 
said  E,  jP.,  the  intestate. 

(c)  And  let  the  defendant,  within  one  week  after  the  taxation  of  the 
said  costs  by  the  Registrar  as  aforesaid,  pay  the  remaining  one- 
third  share  of  the  said  residue  to  Q.  H.,  as  the  brother  and  the 
other  next-of-kin  of  the  said  S,  F.,  the  intestate. 


No.  132. 

Obdeb — Dissolution  op  Pabtnebship. 

Section  215  of  the  Code  of  Civil  Procedure. 

iTitle,) 

It  it  declared  that  the  partnership  in  the  plaint  mentioned  between  the 
plaintiff  and  defendant  ought  to  stand  dissolved  as  from  the  day  of 

,  and  it  is  ordered  that  the  dissolution  thereof  as  from  that  day 
be  advertised  in  the  Gazette,  <£rc. 

And  it  is  ordered  that  be  the  Receiver  of  the  partnership-estate 

and  effects  in  this  suit,  and  do  get  in  all  the  outstanding  book-debts  and 
claims  of  the  partnership. 

And  it  is  ordered  that  the  following  accounts  be  taken : — 

1.  An  account  of  the  credits,  property  and  effects  now  belonging  to  the 
said  partnership ; 

2.  An  account  of  the  debts  and  liabilities  of  the  said  partnership ; 

3.  An  account  of  all  dealings  and  transactions  between  the  plaintiff  and 
defendant,  from  the  foot  of  the  settled  account  exhibited  in  this  suit  and 
marked  (A),  and  not  disturbing  any  subsequent  settled  accounts. 

And  it  is  ordered  that  the  goodvnll  of  the  business  heretofore  carried  on  by 
the  plaintiff  and  defendant  as  in  the  plaint  mentioned,  and  the  stock-in-trade, 
be  sold  on  the  premises,  and  that  the  Registrar  may,  on  the  application  of 
any  of  the  parties,  fix  a  reserved  bidding  for  all  or  any  of  the  lots  at  such 
sale,  and  that  either  of  the  parties  is  to  be  at  liberty  to  bid  at  the  sale. 

And  it  is  ordered  that  the  above  accounts  be  taken  and  all  the  other  acts 
required  to  be  done  be  completed  before  the  day  of  ,  and  that 

the  Registrar  do  certify  the  result  of  the  accounts,  and  that  all  other  acts  are 
completed,  and  have  his  certificate  in  that  behalf  ready  for  the  inspection  of 
the  parties  on  the  day  of 

And,  lastly,  it  is  ordered  that  this  suit  stand  adjourned  for  making  a  final 
decree  to  the  day  of 
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Ko.  183. 

PABTNZBaHIF — FiNAL  DkCRB. 

SeoUon  215  of  the  Code  of  Civil  PMwedare, 
In  thi  Coubt  op  at 

Civil  Suit,  No. 

A,  B,  of 

atfainsl 

C.  D.  of 

It  ii  ordered  that  the  fond  now  in  Court,  mmonnting  to  the  anm  of  Bs. 

,  be  ^plied  as  foUows : — 

1.  In  payment  of  the  debts  doe  by  the  partnership  set  forth  in  the  Begistrar's 
oertificate,  amounting  in  the  whole  to  Bs. 

2.  In  payment  of  the  oosts  of  all  parties  in  this  suit,  amonnting  to  Bs. 

.    \The9e  costi  tnuti  he  ascertained  btfore  the  decree  is  drawn  «p.] 
8.  In  payment  of  the  som  of  Bs.  to  the  plaintiff  as  his  share  of  the 

partnership-assets,   of  the  smn  of  Bs.  ,  being  the  residue  of  the 

■aid  warn  of  Bs.  now  in  Court,  to  the  defendant  as  his  share  of  the 

partnership-assets. 

^Otf  And  that  the  remainder  of  the  said  smn  of  Bs.  be  paid  to 

the  said  plaintiff  [or  defendant]  in  part  payment  of  the  som  of  Bs. 

certified  to  be  dae  to  him  in  respect  of  the  partnership-aocoonts.] 
And  that  the  defendant  [or  plaintiff]  do  on  or  before  the 

day  of  pay  to  the  plaintiff  \_or  defendant]  the  sum  of  Bs. 

being  the  balance  of  the  said  sum  of  Bs.  due  to  him,  which  will 

then  remain  due. 


No.  134. 
Cbrtificatb  of  NoN-SATisFAcnoN  OF  Dbcbbb. 
Section  224  of  the  Code  of  Civil  Procedure. 
In  thb  Coubt  of  at 

Civil  Suit,  No.  of  18    . 

A.  B,  of 
against 
C.  JO.  of 
Cbbtifdcd  that  no  [or  partial,  <u  the  caee  may  6e,  and  if  partial,  ettxte  to 
what  extent"]  satis&ction  of  the  decree  of  this  Court,  in  Civil  Suit  No. 
of  18        »  a  copy  of  which  is  hereunto  attached,  has  been  obtained  by  execu- 
tion within  the  jurisdiction  of  this  Court. 
61YBN  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


Judge, 
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No.  135. 

NOTICB  TO  SHOW  GaUBE  WHT  EXECUTION  SHOULD  NOT  ISSUE. 

Section  248  of  the  Code  of  Civil  Procedure. 

In  the  Coubt  of  at 

Civil  Suit,  No.  of  18    . 

MiflceUaneous,  No.  of  18 

A.  JS.at 
agaifut 
To  C.  X).  of 

Whebeas 
has  made  application  to  this  Court  for  execution  of  decree  in  Civil 

Suit  No.  18  ,  this  is  to  give  you  notice  tfiat  you  are  to  appear 

before  this  Court  on  the  day  of  18        , 

either  in  person,  or  by  a  pleader  of  this  Court,  or  agent  duly  authorised  and 
instructed,  to  show  cause,  if  any,  why  execution  should  not  be  granted. 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


(l,8/\ 


Judge. 


No.  136. 

Wabkant  of  Attachment  of  moveable  Pbopebty  in  Defendant's 

Possession  in  Execution  of  a  Decbee  fob  Monet. 

Section  254  of  the  Code  of  Civil  Procedure. 

{Title.) 
To  the  Bailiff  of  the  Coubt. 
Whebeas  was  ordered,  by  decree  of  this  Court,  passed 

on  the  day  of  18        ,  in  Suit  No. 

of  18        ,  to  pay  to  the  plaintiff  the  sum  of.  Bs.  as  noted 

in  the  margin;  and  whereas  the  said 
sum  of  Bs.  has  not  been  paid : 

These  abe  to  command  you  to 
attach  the  moveable  property  of  the 
said  as    set  forth  in  the 

list  hereunto  annexed,  or  which  shall 
be  pointed  out   to  you  by  the  said 

,  and  unless  the  said 
shall  pay  to  you  the  said  sum  of  Ks. 
together  with  Bs.  the  cost  of  this  attach- 

ment, to  hold  the  same  until  futher  orders  from  this  Court. 

You  ABE  fubtheb  COMMANDED   to   retum  this  Warrant  on  or   before 
the  day  of  18        ,  with  an  endorsement  certifying 


DSCREB. 

Principal 

Interest 

Costs       

Costs  of  decree  . . 
Literest  thereon 
Total  of  attachment    . . 

Total  .. 

• 
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the  data  Mid  maimer  in  which  it  hftf  been  ezecnted,  or  why  it  hftf  not  been 
ezeoated. 

GiVBN  nnder  my  hand  ftnd  the  leal  of  the  Court,  this  day  of 

18        . 

Sekedule. 


Judge. 


No.  187. 

Warrant  to  the  Bailiff  to  give'possrssion  of  Land,  Ac. 

Section  263  of  the  Code  of  Civil  Procedare. 

{Titled 
To  the  Bailiff  of  the  Court. 
Whereas  in  the  ooeupancy  of 

has  been  decreed  to  ,  the  plaintiff  in  this  suit :  yon  are 

hereby  directed  to  put  the  said  in  posseesion  of  the  same,  and 

you  are  hereby  authorised  to  remoYe  any  person  who  may  refuse  to  vacate 
the  same. 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


Judge. 


No.  138. 
Attachment  in  Execution. 

PROHIBITORT    OrDBR,  WHERE    THE    PbOPERTT  TO  BE  ATTACHED  CONSISTS   OF 
KOVEABLB  PrOPERTT,  TO  WHICH  THE    DBFENDAITT  IS  ENTITLED  SUBJECT 

TO  A  Lien  or  Right  of  some  other  Person  to  the  immediate 
Possession  thereof. 

Section  268  of  the  Code  of  Civil  Procedure. 

(  nth.) 
To 

Whereas 
has  failed  to  satisfy  a  decree  passed  against  6n  the 

day  of  18        in  favour  of  for  Bs.  : 

it  is  ordered  that  the  defendant  be,  and  is  hereby,  prohibited  and  restrained, 
until  the  further  order  of  this  Court,  from  receiving  from  the 

following  property  in  the  possession  of  the  said  ,  that 

is  to  say,  to  which  the  defendant  is  entitled,  subject 

to  any  claim  of  the  said  ,  and  the  said  is 


J 
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hereby  prohibited  and  restrained,  until  the  further  order  of  this  Court,  from 
delivering  the  said  property  to  any  person  whomsoever. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


Judge. 


No.  139. 

Attachment  in  Execution. 

Fbohibitoby  Order,  where  the  Pbopebtt  consists  of  Debts 

NOT  secured  bt  Neootiable  Instruments. 

Section  268  of  the  Code  of  Civil  Procedure. 

To 

Whereas 
has  failed  to  satisfy  a  decree  passed  against  on  the 

day  of  18         ,  in  CivU  Suit,  No.  of  18         ,  in 

favour  of  for  B43.  :  it  is  ordered  that  the 

defendant  be,  and  hereby,  prohibited  and  restrained,  until  the 

further  order  of  this  Court,  from  receiving  from  you  a  certain  debt  allied 
now  to  be  due  from  you  to  the  said  defendant,  namely, 

and  that  you,  the  said  > 

be,  and  you  are  hereby,  prohibited  and  restrained,  until  the  further  order  of 
this  Court,  from  making  payment  of  the  said  debt,  or  any  part  thereof,  to  any 
person  whomsoever. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


Judye. 


No.  140. 

Attachment  in  Execution. 

Prohibitory  Order,  where  the  Property  consists  op  Shares  in  a 

Pubuc  Company,  &c. 
Section  268  of  the  Code  of  Civil  Procedure. 

(^Title.) 
To  Defendant,  and 

to  ,  Manager  of  Company. 

Whereas 
has  failed  to  satisfy  a  decree  passed  against  on  the 

day  of  1 8         ,  in  Civil  Suit,  No.  of  1 8 

in  favour  of  for  Ks.  :  it  is  ordered  that  you, 

the  defendant,  be,  and  you  are  hereby,  prohibited  and  restrained,  until  the 
further  order  of  this  Court,  from  making  any  transfer  of 
shares  in  the  aforesaid  Company,  namely,  or  from  receiving 

VOL.  II.  3  E 
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p*yiii«ii  of  any  dividends  thereof;  and  yon  ,  ihe  Man^^fer  of 

the  said  Company,  are  hereby  prohibited  and  reetrained  from  permhting'  mnj 
tneh  tranifer  or  making  any  toch  payment. 
GiTKN  under  my  hand  and  the  leal  of  the  Court,  this  day  of 

18 

0 

Jfudge. 


No.  141. 
Attachmsvt  im  Execution. 

PBOUIBITOBT  ORDKB,   WHKBB  THJK  PbOFXBTT  COK8I8T8  OF  Immovkabl£ 

Pbopsbty. 

Section  274  of  the  Code  of  Civil  Piocednre. 

iJiiU.) 
To  Defendant. 

Whxrias  yoo  haye  failed  to  satufy  a  decree  paoed  against  you  on  the 
day  of  18        ,  in  Civil  Suit,  No.  of 

18        ,  in  fiftvoor  of  for  Rs.  :  it  is  ordered  that 

you,  the  said  ,  be,  and  you  are  hereby,  prohibited  and  reetrained, 

until  the  further  order  of  this  Court,  from  alienating  the  prt^rty  specified  in 
the  schedule  hereunto  annexed,  by  sale,  gift,  or  otherwise,  and  that  all  persons 
be,  and  that  they  are  hereby,  prohibited  from  receiving  the  same  by  purchase, 
gift,  or  otherwise. 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 

Schedule, 


Judge, 


No.  142. 
Attachment. 

Pbohibitobt  Obdxb,  whebe  the  Pbofebty  consists  of  Monet  ob  of  any 
Secubitt  in  the  Hands  of  a  Coubt  of  Justice  ob  Officbe  of 
Govebnment. 

Sections  272  and  486  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

Civil  Suit,  No.  of  18 

A,  B,  of 
iMgainst 
C.  Z).  of 
To 

Sib, — ^Th£  plaintiff  having  applied  under  section  of  the  Code  of 

Civil  Procedure^  for  an  attachment  of  certain  money  now  in  your  hands  (here 
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state  how  the  money  is  supposed  to  he  in  the  hands  of  the  person  ctddressed,  on 
what  account,  <fec.)»  I  request  that  you  will  hold  the  said  money  subject  to 
the  further  order  of  this  Court. 

I  have  the  honour  to  be, 
Sib, 

Your  most  obedient  Servant, 

Judge. 
Dated  the  day  of  18 


No.  143. 

Obdeb   fob  Payment  to   the  Plaintiff  etc.  of  Monet,  etc.  in  the 

Hands  of  a  thibd  Pabtt. 
Section  277  of  the  Code  of  Civil  Procedure. 
In  the  Coukt  of  at 

Civil  Suit,  No.  of  18 

Miscellaneous,  No.  of  1 8 

A.  B.  of 
against 
C.  D.  of 
To  the  Bailiff  of  the  Court  and  to 

Whebeas  the  following  property  has  been  attached  in 

execution  of  a  decree  in  Civil  Suit,  No.  of         18        ,  passed  on  the 

day  of  18        ,  in  favour  of  for  Bs.         :  it  is  ordered 

that  the  property  so  attached,  consisting  of  Bs.  in  money,  and 

Rb.  in  Currency-notes,  or  a  sufficient  part  thereof  to  satisfy  the 

said  decree,  shall  be  paid  over  by  you  the  said  ,  to  , 

and  that  the  said  property,  so  far  as  may  be  necessary  for  the  satisfaction  of 
the  said  decree,  shall  be  sold  by  you,  the  Bailiff  of  the  Court,  by  public  auction 
in  the  manner  prescribed  for  sale  in  execution  of  decrees,  and  that  the  money 
which  may  be  realized  by  such  sale,  or  a  sufficient  part  thereof  to  satisfy  the 
said  decree,  shall  be  paid  over  to  the  said  ,  and  the  remainder, 

if  any,  shall  be  paid  te  you,  the  said 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 

0 

Judge. 

3E  a 


788  THE   a>DK   OF   i'lVIL   PROCKDURE. 


Ko.  144. 
NunCI  TO  AlTACHUCO  Ceiditor. 
378  of  tiM  Cod«  of  aTil  PMoedore. 


Is  TBS  CoClT  OP 

AT 

*CSTil  Salt,  Ka 

of  18 

MiTrflaiMwwn,  No. 

of  18 

J.  B.oT 

m^mimst 

C.D.ii 

Tb 

WuftEAS  hu  made  applicatioii 

to  tlu*  Coofi  for  tke  reawTal  of  aUaohmont  on 
placed  at  joor  initannf  in  execntioii  of  the  decree  in  Civil  Soit»  No. 
of  18        ,  tlkia  is  to  gire  yoo  notioe  to  appear  before  this  Court  on  , 

the  day  of  ,  18        ,  either  in  person 

or  hj  a  pleader  of  the  Coart  dolj  instructed,  to  saf^Kxi  yoor  daim,  as  attach- 
ing creditor. 

Girxx  nnder  mj  hand  and  the  seal  of  the  Cooit^  this  day  of 

tS 


Jndge. 


No.  145. 
Warba>t  op  Sali  op  Pbofbbtt  in  Exxcction  of  a  Bkcbek  fob 

MOKET. 

SecUon  287  of  the  Code  of  CivU  Prooedure. 
In  the  Cocbt  of  at 

avflSiiit,No.  of  18 

MiBcellaneons,  No.  of  18 

A.  M.  of 
againMt 
C.  D.  of 

To  THE  BaIUFF  of  THE  COUBT.  ' 

These  abe  to  coiof  akd  tou  to  sell  by  aocUon,  after  giving 

days*  previoQs  noiioe,  by  affixing  the  same  in  this  court-house, 
and  after  making  doe  proclamation  ^,  the 

property  attached  under  a  warrant 
from  this  Court  dated  the  day  of 

18        ,  in  execution  of  a  decree  in  favour  of  in 

suit  No.  of  18        ,  or  so  much  of  the  said  property  as  shall 

realise  the  sum  of  Rs.  ,  being  the  of  the  said  decree 

and  costs  still  remaining  unsatisfied. 

i 

1  ThJa  prodamatioii  shall  specify  the  time,  the  ulaoe  of  sale,  the. property  to  be  sold,  the  i 

reyenae  assessed,  should  the  property  consist  of  land  paying  revenue  to  Government,  and  the  ! 

amount  for  the  recovery  of  whicii  the  sale  is  ordered,  and  as  fairly  and  accurately  as  possible 
the  other  particulars  required  by  section  287  to  be  specifled. 


THE    FOURTH    SCHEDULE.  789 

You  ABS  FUBTHEB  COMMANDED  to  return  this  warrant  on  or  before  the 
day  of  18        ,  with  an  endorsement  certifying  the 

manner  in  which  it  has  been  ezecnted,  or  the  reason  why  it  has  not  been  exe- 
cuted. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18        , 

Judge, 


No.  146. 
Notice  to  Person  in  Possession  op  moveable  Pbopbbty  sold  in 

Execution. 
Section  300  of  the  Code  of  Civil  Procedure. 

In  the  Coubt  op  at 

Civil  Suit,  No.  of  18 

A,  B.  of 
against 

C.  D.  of 

To 

Whebeas 
lias  been  the  purchaser  at  a  sale  by  auction  in  execution  of  the  decree  in  the 
above  suit  of  now  in  your  possession* 

you  are  hereby  prohibited  from  delivering  possession  of  the  said 

to  any  person  except  the  said 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


Judge. 


No.  147. 
Pbohibitobt  Obdeb  against  Payment  op  Debts  sold  m  Execution  to 

ANT   OTHEB  THAN  THE  PUBCHASEB. 

Section  301  of  the  Code  of  Civil  Procedure. 

In  THE  CoUBT  OP  AT 

Civil  Suit,  No.  of  18 

A.  B,  of 
against 
C.  D.  of 
To  and  to 

Whebeas 
has  become  the  purchai?er  at  a  public  sale  in  execution  of  the  decree  in  the 
above  suit  of  certain  debt 
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doe  from  you  to  700  ,  thai  is  to  say 

,  it  is  ordered  tbAt  yon  be,  and  yon  nre 

hereby,  prohibited  from  reoelTiiig,  and  yoo  from  «i>n^>g  p^j. 

ment  d,  the  said  debt  to  any  person  or  persons  exoept  the  said 

• 

GiTBK  onder  my  hand  and  the  seal  of  the  toart,  this  day  of 

18 

0 


No.  148. 

Prohibitory  Ordir  against  thr  Transfer  of  Shares  sold  in 

Execution. 

Section  801  of  the  Code  of  Civil  Procedure. 

In  TBS  Court  of  at 

Civil  Suit,  No.  of  18 

A.  B.  of 
against 

C.  D.  of 
To 

and  Manager  of 

Company. 

Whereas  has  become  the  purchaser  at  a  public  sale 

in  execution  of  the  decree  in  the  above  suit  of  certain  shares  in  the  above 
Company,  that  is  to  say,  of 

standing  in  the  name  of  yon 
,  it  is  ordered  that  you  be,  and  you 

are  hereby,  prohibited  from  making  any  transfer  of  the  said  shares  to  any  per- 
son exoept  the  said  the  purchaser  aforesaid,  or  from  receiving 
any  dividends  thereon ;  and  you 

,  Manager  of  the  said  Company,  from  permitting  any  such  transfer 
or  making  any  such  payment  to  any  person  except  the  said 

,  the  purchaser  aforesaid. 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


Ju(fff€. 
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No.  149. 
Obdeb  conpibming  Sale  of  Land,  etc. 
Section  312  of  the  Code  of  Civil  Procedure. 
In  the  Coubt  of  at 

•  Civil  Suit,  No.  of  1 8 

A,  B.  of 
against 

C.  D.  of 
Whebeas  the 
following  land  [or  immoveable  property]  was  on  the  day  of 

1 8  sold  by  the  Bailiff  of  this  Court  in 

execution  of  the  decree  in  this  suit ;  and  whereas  days  have  elapsed  and 

no  application  has  been  made  [or  objection  allowed]  to  the  said  sale,  it  is 
ordered  that  the  said  sale  be,  and  the  said  sale  is  hereby,  confirmed. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 

Schedule. 

0 

Judge. 


No.  150. 
Cebtificatb  of  Sale  of  Land. 
Section  316  of  the  Code  of  Civil  Procedure. 
In  the  Coubt  of  at 

Civil  Suit,  No.  of  1 8 

A.  B.  of 
against 

C.  D.  of 
This  is  to  certify  that  has  been 

declared  the  purchaser  at  sale  by  public  auction  on  the  day  of 

i8  of  in 

execution  of  decree  in   this  suit,  and  that  the  said   sale  has  been  duly 
confirmed  by  the  Court. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 

Judge. 
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No.  151. 
Ordib  for  Delivery  to  cxRTinRD  Purchaser  op  Land  at  a  Sale 

ly   EXECUTFOX. 

Section  818  of  the  Code  of  Ciyil  Procedure. 


In  the  Court  op 

AT 

Civil  Suit,  No. 

of  I8 

A.  B.  of 

againtt 
C.  D.  of 
Whereas  hss  become  the  certified  pur- 

diMer  of  at  a  sale  in  execntion  of  the 

decree  in  Civil  Sait»  No.  of  i  ft        ;  and  whereas  such  land  is  in  the 

possession  of  «  you  are  hereby  ordered 

to  pat  the  said  the  certified  purchaser,  as 

aforesaid,  into  possession  of  the  said  , 

and  if  need  be,  to  remove  any  person  who  may  refuse  to  vacate  the  same. 
GiVEir  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 


L.  8. 


Judge. 


No.  152. 
Authority  to  the  Collector  to  stay  Public  Sale  of  Land. 
Section  826  of  the  Code  of  Civil  Procedure. 
In  the  Court  op  at 

avU  Suit.  No.  of  1 8 

A.  B,  of 
against 
C.  D.  of 
To 

Collector  of 
Sir, 

In  answer  to  your  communication  No.  ,  dated  , 

representing  that  the  sale  in  execution  of  the  decree  in  this  suit  of 

and,  lying  within  your  district,  paying 
revenue  to  Government,  is  objectionable,  I  have  the  honour  to  Inform  you  that 
you  are  authorised  to  make  provision  for  the  satisfaction  of  the  said  decree  in 
the  manner  recommended  by  you  instead  of  proceeding  to  a  public  sale  of 

• 

I  have  the  honour  to  be, 
Sir, 
Your  obedient  Servant, 


Judge. 
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No.  153. 

Order  for  Committal  for  resisting  etc.  Execution  of  Decree 

FOR  Land. 

Section  329  of  the  Code  of  Civil  Procedure. 

{TitU.) 
To 

Whereas  it  appears  to  the  Court  that 
has  without  just  cause  resisted  [or  obstructed]  the  execution  of  the  decree  of 
the  Court  passed  against  on  the  day  of 

i8        ,  in  Civil  Suit,  No.  of  i8  ,  whereby  certain  land  or 

immoveable  property  was  adjudged  to  ,  it  is  (ordered  that 

the  said  be  committed  to  custody  for  a  period  of 

days. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 


Judge. 


No.  154. 

Warrant  of  Arrest  in  Execution. 

Section  337  of  the  Code  of  Civil  Procedure. 


In  the  Court  of 


at 
of  iS 
of  i8 


Civil  Suit,  No. 
Miscellaneous,  No. 

A.B.  of 

against 

C.  D.  of 

To  THE  Bailiff  of  the  Court. 

Whereas  was  adjudged  by  a  decree  of  the  Court, 

in  No.  of  i8  ,  dated  i8  ,  to  pay  to 

the  plaintiff  the  Sum  of  Rs.  as  noted  in  the  margin  \  and  whereas 

the  said  sum  of  Rs.  has 

not  been  paid  to  the  said  plaintiff 
in  satisfaction  of  the  said  decree, 
these  are  to  command  you  to  arrest 
the  said  defendant,  and  unless  the 
said  defendant  shall  pay  to  you  the 
said  sum  of  Bs.  ,  together 

with  Bs.  for  the  costs  of 

executing  this  process,  to  bring  the 
said  defendant  before  the    Court  with  all    convenient   speed.      You    are 
further  commanded  to  return  this  warrant  on  or  before  the 
day  of  i8         ,  with  an  endorsement  certifying  the  day  and 

^  The  marginal  bill  is  an  eaeentlal  part  of  the  warrant,  5  AU.  321. 


Principal 
Interest 
CSostB    .. 
Ebcecution 

Total 
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meaner  in  whieh  it  hM  been  executed,  or  the  reMon  why  it  Yum  not  been 
exeeated. 
GlW5  under  mj  hand  and  the  aeal  of  the  Court,  this  day  of 

i8 


Judge, 


No.  155. 

NOTICI  OF  PaTHMTT  I5T0  COUBT. 

Section  377  of  the  Code  of  Ciyil  Procedure. 

IX  THl  COXTBT  OF 

B.  No.  i8 

A.  B,  ▼.  C,  D. 
Take  notice  that  the  defendant  hai  paid  into  Court  Rs.  ,  and  sajs 

that  that  turn  is  enough  to  satisfy  the  plaintiflTs  daim  [or  the  plaintifTs  daim 
for,  efc.'\ 

To  Mr.  JT,  Z.f 

the  Plaintiff*B  Pleader 

Z.. 
Defendant's  Pleader. 


No.  156. 

COMXISSION  TO   EXAMIKl  ABSENT  WITNE88ES. 

Section  886  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

Civil  Suit.  No.  of  18 

A.  B.  of 
against 
C.  D,  of 
To 

Whereas  the  evidence  of  is  required  by  the 

in  the  above  suit ;  and  whereas  you  are  requested  to  take 

the  examination  on  interrogatories  \or  viva  voce]  of  such  witnesses 
and  you  are  hereby  appointed  a  Commissioner  for  that  purpose,  and  you  are 
further  requested  to  make  return  of  such  examination  so  soon  as  it  may  be 
taken  [process  to  require  the  attendance  of  the  witness  will  be  issued  by  this 
Court  on  your  application].^ 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


{ L.sA 


Judge, 

1  Xot  neceaaary  where  the  oommiasion  goes  to  another  Court. 
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No.  157. 

COMBHSSION   FOR  A   LoCAL  INVESTIGATION,   OB  TO  EXAMINE   ACCOUNTS. 

Sections  392  and  394  of  the  Code  of  Civil  Procedure. 

In  the  Coubt  of  at 

Civil  Suit,  No.  of  i8 

A,  B.  of 

against 

C.  D.  of 
To 

Whebeas  it  is  deemed  requisite,  for  the  purposes   of  this   suit,  that   a 
commission  for  should  be  issued ;  you 

are  hereby  appointed  Commissioner  for  the  purpose  of 

[process  to  compel  the  attendance  before  you  of  any  witnesses,  or  for  the 
production  of  any  documents  which  you  may  desire  to  examine  or  inspect,  will 
be  issued  by  this  Court  on  your  application].^ 

A  sum  of  Ks.  ,  being  your  fee  in  the  above,  is  herewith  forwarded. 

Given  under  my  hand  and  .the  seal  of  the  Court,  this  day  of 

i8 


Judge. 


No.  168. 
Wabbant  OF  Abbest  befobe  Judgment. 
Section  478  of  the  Code  of  Civil  Procedure.         ' 
In  the  Coubt  of  at 

Civil  Suit,  No.  ofi8 

A,  B.  of 
against 
C.  D.  of 
To  the  Bailiff  of  the  Coubt. 
Whebeas  ,  the  plaintiff  in  the  above 

suit,  has  proved  to  the  satisfaction  of  the  Court  that  there  is  probable  cause 
for  believing  that  the  defendant  is  about  to  , 

these  are  to  command  you  to  take  the  said 

into  custody,  and  to  bring  before  the  Court,  in  order  that 

he  may  show  cause  why  he  should  not  furnish  security  to  the  amount  of  rupees 
for  personal  appearance  before  the  Court,  until  such 

time  as  the  said  suit  shall  be  fully  and  finally  disposed  of,  and  until  execution 
or  satisfaction  of  any  decree  that  may  be  passed  against  in 

the  suit. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 


(    i.«     1 


Judge. 
1  Not  necessary  where  the  commiseion  goes  to  another  Co\irt. 
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No.  159. 

Obdkr  fob  ComilTTAL. 

Seciioii  481  of  the  Code  of  Hvil  Prooednre. 

In   THE  COCBT  OF  AT 

Civil  Suit,  No.  of  1 8 

W.  B.  of 
agaitutt 

C.  D.  of 

To 

Whkbbas  y  pluntiiF  in  this  suit,  has  mftde 

application  to  the  Court  that  security  be  taken  for  the  i^pearmnce  of  the 

defendant  to  answer 

any  judgment  that  may  be  passed  against  in  the  snit ; 

and  whereas  the  Court  has  called  upon  the  defendant 

to  furnish  such  security,  or  to  offer  a  sufficient  deposit  in  lien  of  security, 
which  has  failed  to  do;  it  is  ordered  that  the  said 

defendant  be  committed  to  custody  nntil  the 

decision  of  the  suit ;  or  if  judgment  be  given  against  , 

until  the  execution  of  the  decree. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 


0 

Judge, 


No.  160. 
Attachuskt  before  Judgment,  with  Obder  to  call  fob  Sbcubitt 

FOB  FULFILBHENT  OF  DBCBEB. 

Section  484  of  the  Code  of  Civil  I^rocedure. 

In  the  Coubt  of  at 

Civil  Suit,  No.  of  1 8 

A.  B.of 
against 
C.  D.  of 
To  THE  Bailiff  of  the  CoUbt. 

WhebSas  has  proved  to  the  satisfaction 

of  the  Court  that  the  defendant  in  the  above  suit 
these  are  to  command  you  to  call  upon  the  said  defendant 
on  or  before  the  day  of  either  to  famish 

security  for  the  snm  of  rupees  to  produoe  and  place  at  the 

dipposal  of  this  Court  when  required  > 
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or  the  value  thereof,  or  such  portion  of  the  value  as  xnay  be  BufBcient  to  fulfil 
any  decree  that  may  be  passed  against  ,  or  to  appear 

and  show  cause  why  should  not  furnish  security ;  and 

you  are  further  ordered  to  attach  the  said  and  keep  the 

same  under  safe  and  secure  custody  until  the  further  order  of  the  Court,  and 
in  what  manner  you  shall  have  executed  this  warrant  make  appear  to  the 
Court  unmediately  after  the  execution  hereof,  and  have  you  here  then  this 
warrant. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


Judge. 


No.  161. 
Attachment  before  Judgment,  on  Pboof  of  Failure  to 

FURNISH  Security. 
Section  485  of  the  Code  of  Civil  Procedure. 

In  the  Court  of  at 

Civil  Suit,  No.  of  18 

A.  B.  of 

against 

C.  D.  of 

To  the  Bailiff  of  the  Court. 

Whereas  ,  the  plaintiff  in  this  suit,  has  applied  to 

the  Court  to  call  upon  ,  the  defendant,  to  furnish  security 

to  fulfil  any  decree  that  may  be  passed  against  in  the 

suit,  and  whereas  the  Court  has  called  upon  the  said 
to  furnish  such  security  which  has  failed  to  do 

;  these  are  to  command  you  to  attach 
the  property  of  the  said  and  keep  the  same  under 

safe  and  secure  custody  until  the  further  order  of  the  Court,  and  in  what 
manner  you  shall  have  executed  this  warrant  make  appear  to  this  Court 
immediately  after  the  execution  hereof,  and  have  you  here  then  this 
warrant. 

Given  under  my  hand  an4  the  seal  of  the  Court,  this  day  of 

18 

© 

Jud^ie, 
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No.  162. 

AlTACIlHBNT  BEFOai  JUDOIUKT. 

PmoaiBXToRT  Order,  whxrs  thi  Propirtt  to  bi  attachbd  coxsists  of 

MOTRABLB    PROPIRTT,   TO  WHICH   THI    DETZSJiAXr   IS   ENTITLED,   SUBJRCT 

TO  ▲   Luuf  OR  Right  op  some  other  Persons   to   the    immkoiatb 
Possession  there«)F. 

Sectioii  486  cf  the  Code  of  Civil  Procedure. 

Is   THE    CoiRT  OF  AT 

Civil  Suit.  No.  of  i8 

A.  B,  of 
affainMt 
C.  D.  of 
To 

Defendant. 
It  is  ordered  thst  you  the  said  be,  and  you  are 

hereby,  prohibited  and  restrained  until  the  further  order  of  this  Court  from 
receiving  &am  the  following  property  in  the  posses- 

sion of  the  said  that  ia  to  say 

to  which   the  defendant  is   entitled,  §ubject    to   any  daim  of   the    said 

and  the  said  is  hereby 

prohibited  and  restrained  until  the  further  order  of  this  Court  from  deUvering 
the  said  property  to  any  persons  whomsoever. 

Given  under  my  hand  and  the  seal  of  the  Courts  this  day  of 

tS 


M 


Judge. 


No.  163. 

Attachment  before  Judgment. 

Prohibitory  Order,  where  the  Propertt  consists  of  Immoveable 

Property. 

Section  486  of  the  Code  of  Civil  Procedure. 

In  the  Court  of  at 

Civil  Suit,  No.  of  i8 

A.  B.  of 

against 

C.  D.  of 
To 

Defendant. 
It  is  ordered  that  you  the  s&id  be,  and  you  are 

hereby,  prohibited  and  restrained,  until  the  further  order  of  this  Court,  from 
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alienating  the  property  specified  in  the  schedule  hereunto  annexed,  by  sale, 
gift  or  otherwise,  and  that  all  persons  be,  and  that  they  are  hereby,  prohibited 
from  receiving  the  same  by  purchase,  gift  or  otherwise. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 

Schedule. 


Judge. 


No.  164. 

Attachment  before  Judgment. 

Pbohibitobt  Obdeb,  whebe  the  Pbopebty  consists  op  Money  in  the 
Hands  of  otheb  Pebsons,  ob  of  Debts  not  being  negotiable 
Instbuments. 

Section  486  of  the  Code  of  Civil  Procedure. 

In  the  Coubt  of  at 

avil  Suit,  No.  of  1 8 

A,B,  of 

against 

C.  D.  of 
To 

It  is  ordered  that  the  defendant  be,  and  he  is 

hereby,  prohibited  and  restrained,  until  the  further  order  of  this  Court,  from 
receiving  from  the  [money  now  in 

hands  belonging  to  the  said  defendant  or  debts,  a»  the  ca^e  may  he,  describing 
them]  and  that  the  said  ^  be,  and 

hereby  prohibited  and  restrained,  until  the  further  order  of  this  Court,  from 
making  payment  of  the  said  [money,  etc.],  or  any  part  thereof,  to  any  person 
whomsoever. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

i8 


Judge. 
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No.  105. 

AlTACHMClfT  BXFORI  JCDGMINT. 
PBOIUMTH>kT   OeDU,   WHSKI  THJt  PsorKBTT   CONSISTS  OF  SHARKS   IN    A 

rVBUC  CoMFAKT,  «TC. 

Section  4^6  of  tbe  Code  of  Civil  Procedure. 

In  the  iV>i  KT  or  at 

Civil  Suit,  No.  of  18 

A,  B.  of 
ajaiust 
C,  D.  of 

To  Defendant  and  to 

Manager  of  Company. 

It  it  ordered  that 

,  the  defendant,  be,  and 

hereby,  prohibited  and  restrained,  imtil  the 
further  order  of  the  Courts  from  w»*%i«g  any  transfer  of 

■hares  being 
in  the  aforesaid  Company,  or  from  receiTing  payment  of  any  dividends  thereof, 
and  Tou  Manager  of  the 

said  Company,  are  hereby  prohibited  and  restrained  from  permitting  any  such 
transfer,  or  making  any  such  payment. 

(1IVKX  nnder  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


Judge. 


No.  166. 

Temporary  Injunctions. 

Section  492  of  the  Code  of  Civil  Procedure. 

Upon  motion  made  unto  this  Court  by  '  ,  Pleader  of 

[or  Counsel  for]  the  plaintiff,  A.  B.,  and  upon  reading  the  petition  of  the  said 

plaintiff  in  this  matter  file<l  [this  day]  \pr  the  plaint  filed  in  this  cause  on  the 

day  of  ,  or  the  written  statement  of 

the  said  plaintiff  filed  on  the  day  of  ] 

and  upon  hearing  the  evidence  of  and 

in  support  thereof,  \if  <tfter  notice  and  defendant  not 
appearing :  add,  and  also  the  evidence  of] 

as  to  service  of  notice  of  this  motion  upon  the  defendant,  C  X).].  This  Court 
doth  order  that  an  injunction  be  awarded  to  restrain  the  defendant,  C.  2>.,  his 
servants,  workmen  and  agents  from  pulling  down,  or  suffering  to  be  pulled 
down,  the  house  in  the  plaint  in  the  said  suit  of  the  plaintiff  mentioned  [or  in 
the  written  statement,  or  petition,  of  the  plaintiff  and  evidence  at  the  hesring 
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of  this  motion  mentioned],  being  No.  g,  OilmoifgerB  Street,  Hindtipur,  in  the 
Taluq  of  and  from  selling  the  materials  whereof  the 

said  house  is  composed,  until  the  hearing  of  this  cause  or  until  the  further 
order  of  this  Court. 

Dated  this  day  of  ,  i8        . 

Civil  Judge. 

[Where  the  injunction  is  sought  to  restrain  the  negotiation  of  a  note  or  bill, 
the  ordering  part  of  the  order  may  run  thus : — "]  to  restrain 

the  defendants  and  from  parting  with 

out  of  the  custody  of  them  or  any  of  them  or  endorsing,  assigning  or  negoti- 
ating the  promissory  note  [or  bill  of  exchange]  in  question,  dated  on  or  about 
the  ,  etc.f  mentioned  in  the  plaintiff's  plaint 

[or  petition]  and  the  evidence  heard  at  this  motion  until  the  hearing  of  this 
cause,  or  until  the  further  order  of  this  Court. 

[In  Copyright  cases]  to  restrain 

the  defendant,  0.  D,,  his  servants,  agents  or  workmen  from 

printing,  publishing,  or  vending  a  book,  called  ,  or  any 

part  thereof,  until  the,  etc. 

[  Where  part  only  of  a  hook  is  to  he  restrained]  to 

restrain  the  defendant,  C.  X).,  his  servants,  agents  or  workmen  from  printing, 
publishing,  selling,  or  otherwise  disposing  of  such  parts  of  the  book  in  the 
plaint  [or  petition  and  evidence,  etc.,]  mentioned  to  have  been  published  by 
the  defendant  as  hereinafter  specified,  namely,  that  part  of  the  said  book 
which  is  entitled  and  also  that 

part  which  is  entitled  [or  which 

is  contained  in  page  to  page  both 

inclusive]  until  the  ,  etc. 

[In  Patent  cases]  to  restrain  the  defendant, 

C  D.J  his  agents,  servants  and  workmen,  from  making  or  vending  any  per- 
forated bricks  {or  as  the  case  may  he)  upon  the  principle  of  the  inventions  in 
the  plaintiff's  plaint  [or  petition,  etc.,  or  written  statement,  etc.i]  mentioned, 
belonging  to  the  plaintiffs,  or  either  of  them,  during  the  remainder  of  the 
respective  terms  of  the  patents  in  the  plaintiff's  plaint  [or  as  the  case  may  he] 
mentioned,  and  from  counterfeiting,  imitating  or  resembling  the  same  inven- 
tions, or  either  of  them,  or  making  any  addition  thereto,  or  subtraction  there- 
from, until  the  hearing,  &c. 

[  J»  cases  of  Trade-marks]  to  restrain  the 

defendant,  C.  D.,  his  servants,  agents  or  workmen,  from  selling,  or  exposing 
for  sale,  or  procuring  to  be  sold,  any  composition  or  blacking  [or,  as  the  case 
may  he]  described  as  or  purporting  to  be  blacking  manufactured  by  the  plaintiff, 
A.  B.,  in  bottles  having  affixed  thereto  such  labels  as  in  the  plaintiff's  plaint 
[or  petition,  etc.]  mentioned,  or  auy  other  labels  so  contrived  or  expressed  as, 
by  colourable  imitation  or  otherwise,  to  represent  the  composition  or  blacking 
sold  by  the  defendant  to  be  the  same  as  the  composition  or  blacking  manu> 
factured  and  sold  by  the  plaintiff,  A.  B.,  and  from  using  trade-cards  so  con> 
trived  or  expressed  as  to  represent  that  any  composition  or  blacking  sold  or 
proposed  to  be  sold  by  the  defendant  is  the  same  as  the  composition  or  black- 
ing manufftctured  or  sold  by  the  plaintiff,  A.  B.,  until  the  etc. 

[To  restrain  a  partner  from  in  any  way  interfering  in  the  business] 

to  restrain  the  defendant,  C.  D.,  his  agent, 
and  servants,  from  entering  into  any  contract,  and  from  accepting,  drawing, 

VOL.  II,  3  F 
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•ndornng  or  negoiUting  any  bill  of  ezohaoge,  note  or  written  Mearitj,  in  the 
name  of  the  partnenhip-finn  of  B.  d  D.,  and  from  contracting  any  debt,  buying 
and  telling  any  goodB,  and  from  making  or  entering  into  any  verbal  or  writtoi 
promiae,  agreement  or  andertaking^  and  fitim  doing  orcansing  to  be  dime,  any 
act,  in  the  name  or  on  the  credit  of  the  said  partnership-firm  of  J9.  and  i>.,  or 
whereby  the  Mud  partnership-firm  can  or  may  in  any  manner  become  or  be 
made  liable  to  or  for  the  payment  of  any  sum  of  money,  or  for  the  perfonn- 
ance  of  any  contract,  promise  or  andertaking,  until  the,  etc. 


No.  167. 
NoTicB  OF  Application  for  Injunction. 
Section  494  of  the  Code  of  Civil  Procedure. 
In  the  CorBT  of  at 

A.  B.  of 
again»t 
(\  D,  of 

Take  notice  that  I,  A.  B,,  intend  to  apply  at  the  sitting  of  the  Court  at 

aforesaid,  on  the  day  of  for  an 

injunction  to  restrain  C.  i).  from  further  prosecuting  a  suit  which  he  has 
commenced  against  me  in  ,  to  recover  damages  for  the  breach 

of  the  contract  for  the  specific  performance  of  which  this  suit  was  commenced 
[or  to  restrain  him  from  receiving  and  giving  discharges  for  any  of  the  debts 
due  to  the  partnership  in  the  matter  of  the  partnership  between  us  for  the 
winding-up  of  which  the  suit  was  commenced,  or  from  digging  the  turf  frt>m 
the  land  which  was  agreed  to  be  sold  by  him  to  me  by  the  agreement,  the 
ppecific  performance  of  which  this  suit  is  commenced  to  enforce,  or  <u  the  ease 
maff  he]. 

Dated  this  day  of  18         . 

To  C.  D. 

A.B. 

[N.B. —  Where  the  injunction  i*  to  he  applied  for  against  a  party  whose 
name  and  address  do  not  appear  upon  an^  proceeding  already  filed  in  the  suit, 
such  name  and  address  must  he  stated  in  full  to  enahle  the  proper  officer  to 
serve  the  notice.'] 

No.  168. 

Appointment  of  a  Receiver. 

Section  503  of  the  Code  of  Civil  Procedure. 

In  the  Court  of  at 

Civil  Suit,  No.  of  18 

A.  B.  of 

against 

C.  U.  of 
To 

Whereas  has  been  attached  in  execution  of  a  decree 

passed  in  the  above  suit  on  the  day  of  18  in 

favour  of  :  you  are  hereby  (subject  to  your  giving  security 

to  the  satisfaction  of  the  Registrar)  appointed  Receiver  of  the  said  property 
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under  Hection  503  of  the  Code  of  Civil  Procedare,  with  full  powers  under  the 
proyisiona  of  l^at  section. 

You  are  required  to  render  a  due  and  proper  account  of  your  receipts  and 
disbursements  in  respect  of  the  said  property  on  .    You  will 

be  entitled  to  remuneration 

at  the  rate  of  per 

cent,  upon  your  receipts  under  the  authority  of  this  appointment. 

Given  under  my  hand  and  the  seal  of  the  Court,  this 
day  of  18 

© 

Judge. 

No.  169. 
Bond  to  be  given  by  Receiver. 
Section  603  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  .  at  . 

Civil  Suit,  No.  of 

A.  B,  of 

against 

C.  D.  of 

Know  all  men  by  these  presents,  that  we,  /.  J.  of  &c.,  and  K.  L.  of  &c., 

and  M.  N.  of  &c.,  are  jointly  and  severally  bound  to  G.  H.,  Registrar  of  the 

Court  of  in  Rs.  ,  to  be  paid  to  the 

said  G,  JS.  or  his  attorney,  executors,  administrators  or  assigns.     For  which 

payment  to  be  made  we  bind  ourselves,  and  each  of  us,  in  the  whole,  our  and 

each  of  our  heirs,  executors  and  administrators,  jointly  and  severally,  by 

these  presents. 

Dated  this  •  day  of  18        . 

And  whereas  a  plaint  has  been  filed  in  this  Court  by  ^.  B.  against  C.  2>. 
for  the  purpose  of  {here  insert  the  ohjecf]. 

And  whereas  the  said  J.  J.  has  been  appointed,  by  order  of  the  above- 
mentioned  Court,  to  receive  the  rents  and  profits  of  the  immoveable  property, 
and  to  get  in  the  outstanding  moveable  property  of  O.  P.,  the  testator  in  the 
said  plaint  named. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above-bounden  I.  J. 
shall  duly  account  for  all  and  every  the  sum  and  sums  of  money  which  he 
shall  so  receive  on  account  of  the  rents  and  profits  of  the  immoveable  pro- 
perty, and  in  respect  of  the  moveable  property  of  the  said  0.  P.  [or,  as  ma/y 
be]  at  such  periods  as  the  Court  shall  appoint,  and  shall  duly  pay  the  balances 
which  shall  from  time  to  time  be  certified  to  be  due  from  him  as  the  said 
Court  hath  directed  or  shall  hereafter  direct,  then  this  obligation  shall  be 
void,  otherwise  it  shall  remain  in  full  force. 

I.  J. 
K.L. 

Signed  and  delivered  by  the  above-bounden  in  the  presence  of 
Note. — If  deposit  of  money  he  made,  the  memorandum  thereof  should  follow 
the  terms  of  the  condition  of  the  bond. 

3F2 
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No.  170. 

OiiOKE  OP  RKPERKyCE  TO  AKBITBATIOV   CMDKB  AORKKM£lfT   OF   PaBTDES. 

SeoUon  60S  of  the  Code  of  Civil  Prooedure. 

To 

WuxEtAS  the  ftboTe-mantioiiad  pUintiff  and  defendAiii  have  agreed  to  reCer 
the  matten  in  difference  between  them  in  the  above  tait  to  joor  arbitration 
and  award,  you  are  hereby  appointed  aooordingly  to 

determine  all  the  laid  matten  in  difference  between  the  parties,  and  with 
power,  by  consent  of  the  parties,  to  determine  which  party  shall  pay  the  costs 
of  this  reference. 

You  are  required  to  deliver  your  award  in  writing  to  this  Court  on  or  before 
the  day  of  i8        ,  or  such  other  day  as  this  Court 

may  further  fix. 

Process  to  compel  the  attendance  befbre  you  of  any  witnesses,  or  for  the 
production  of  any  documents  which  you  may  desire  to  examine  or  inspect^ 
will  be  issued  by  this  Court  on  your  application,  and  yon  are  empowered  to 
administer  to  such  witnesses  oath  or  affirmation. 

A  sum  of  R«.  ,  being  your  fee  in  the  above  soit,  is 

herewith  forwarded. 

GiV£if  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18     . 

0 

No.  171. 

Order  of  Keferkmck  to  Arbitration  bt  Court,  with  Consent. 

Section  508  of  the  Code  oi  Civil  Procedure. 

{Title.) 
Upon  reading  a  petition  of  the  plaintiff,  filed  this  day,  and  on  the  consent 
of  for  the  defendant,  and  upon  hearing 

for  the  plaintiff  and  for  the  defendant,  it  is  ordered,  by  and 

with  the  consent  of  all  the  parties,  that  all  matters  in  difference  in  this  suit, 
including  all  dealings  and  transactions  between  all  parties,  be  referred  to  the 
final  determination  of  , 

who  is  to  make  his  award  in  writing  and  submit  the  same  to  this  Court, 
together  with  all  proceedings,  depositions  and  exhibits  in  this  suit,  within  one 
month  from  the  date  hereof.  And  it  is  ordered  further,  by  and  with  the  like 
consent,  that  the  said  arbitrator  is  to  be  at  liberty  to  examine  the  parties  and 
their  witnesses  upon  oath  or  affirmation,  which  he  is  empowered  to  administer, 
and  that  the  said  arbitrator  shall  have  all  such  powers  or  authorities  as  are 
vested  in  arbitrators  under  the  Code  of  Civil  Procedure,  including  therein 
power  to  call  for  all  books  of  account  that  he  may  consider  necessary.  And 
it  is  further  ordered,  by  and  with  the  like  consent,  that  the  costs  of  this  suit, 
together  with  the  costs  of  reference  to  arbitration,  up  to  and  including  the 
award  of  the  said  arbitrator,  and  the  enforcement  thereof,  do  abide  the  result 
of  the  finding  of  the  said  arbitrator.  And  it  is  farther  ordered,  by  and  with 
the  like  consent,  that  the  said  arbitrator  be  at  liberty  to  appoint  a  competent 
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aoconntant  to  assist  liiin  in  the  investigation  of  the  several  matters  referred 
to  him  as  aforesaid,  and  that  the  remuneration  of  such  accountant  and  other 
charges  attending  thereto  be  in  the  discretion  of  the  said  arbitrator. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  of 

18 


Judge. 


No.  172. 

Summons  in  summary  Suit  on  negotiable  Instbument. 

Section  632  of  the  Code  of  Civil  Procedure. 

No.  OP  SUIT  , 

In  the  Coubt  op  at 

Plaintiff. 
To  Defendant. 

[Here  enter  the  defendants  name,  description  and  address.] 
Whebeas  [here  enter  the  plaintiff  *8  name,  description  and  address]  has  in- 
stituted a  suit  in  this  Court  against  you  under  chapter  XXXIX  of  the  Code 
of  Civil  Procedure  for  Bs.  principal  and  interest  [or  Rs. 

balance  of  principal  and  interest]  due  to  him  as  the  payee  [or  endorsee]  of  a 
bill  of  exchange  [or  hundl  or  promissory  note],  of  which  a  copy  is  hereto 
annexed,  you  are  hereby  sunmioned  to  obtain  leave  from  the  Court  within  ten 
days  from  the  service  hereof,  inclusive  of  the  day  of  such  service,  to  appear 
and  defend  the  suit,  and  within  such  time  to  cause  an  appearance  to  be 
entered  for  you.  In  de&ult  whereof  the  plaintiff  will  be  entitled  at  any 
time  after  the  expiration  of  such  ten  days  to  obtain  a  decree  for  any  sum  not 
exceeding  the  sum  of  Bs.  [here  state  the  sum  claimed]  and  the  sum  of  Bs. 
for  costs. 

Leave  to  appear  may  be  obtained  on  an  application  to  the  Court  supported 
by  affidavit  or  declaration  showing  that  there  is  a  defence  to  the  suit  on  the 
merits,  or  that  it  is  reasonable  that  you  should  be  allowed  to  appear  in  the 
suit. 

[JETere  copy  the  hill  of  exchange,  hundi  or  promissory  note,  and  all 

endorsements  upon  it.] 


No.  173. 
Memobandum  op  Appeal. 
Section  541  of  the  Code  of  Civil  Procedure, 
Memobandum  op  Appeal. 
(Name,  &c.  as  in  Register.)    Plaintiff — Appellant. 
{Name,  &c.,  as  in  Register.')    Defendant — Respondent. 
[Name  of  Appellant]  [plaintiff  or  defendant]  above-named  appeals  to  the 
High  Court  at  [or  District  Court  at  ,  00  the  case  nuiy  he]  against 

the  decree  of  in  the  above  suit  dated  the 

day  of  ,  for  the  following  reasons,  namely,  \here  state  the 

grounds  of  objection.'] 
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No.  175. 
Notice  to  Respondent  op  the  Day  fixed  for  the  Hearing 

OP  the  Appeal. 
Section  553  of  the  Code  of  Civil  Procedure. 
In  the  Court  op  at 

,  Appellant,  v.  ,  Respondent, 

Appeal  from  the  of  the  Court  of 

dated  the  day  of  18. 

Bespondent. 
To 
Take  notice  that  an  appeal  from  the  decree  of 
in  this  case  has  been  presented  by 

and  registered  in  this  Court,  and  that  the 
day  of  18  has  been  fixed  by  this  Court  for  the  hearing  of 

this  appeal. 

If  no  appearance  is  made  on  your  behalf  by  yourself,  your  pleader,  or  by 
some  one  by  law  authorized  to  act  for  you  in  this  appeal,  it  will  be  heard  and 
decided  ex  parte  in  your  absence. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 

Judge. 

[Note. — If  a  stay  of  execution  has  been  ordered,  intimation  should  he  given 
of  the  fact  of  this  notice.'] 

No.  176. 

Decree  on  Appeal. 

Section  579  of  the  Code  of  Civil  Procedure. 

In  the  Court  op  at 

',  Appellant,  v.  ,  Respondent. 

ApvjuOj  from  the  of  the  Court  of  dated  the 

day  of  18 

Memorandum  of  Appeal. 

,  Plaintiff. 

,  Defendant. 
Plaintiff  [or  defendant]  above-named  appeals  to  the  Court  at 

against  the  decree  of  in  the  above 

suit,  dated  the  day  of  18,  for  the  following 

reasons,  namely ; 

[here  state  the  reasons^ 
This  appeal  coming  on  for  hearing  on  the  day  of 

18        ,  before  ,  in  the  presence  of 

for  the  appellant,  and  of  for  the  respondent,  it  is  ordered — 

[here  state  the  relief  granted] 
The  costs  of  this  appeal,  amounting  to  ,  are  to  be  paid  by 

.    The  costs  of  the  original  suit  are  to  be  paid  by 
Given  under  my  hand,  this  day  of  18     . 

Judge. 
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No.  178. 
Notice  to  show  Cause  why  a  Review  should  not  be  obanted 
Section  626  of  the  Code  of  Civil  Procedure. 
In  the  Court  op  at 

,  Plaintiffj  v.  ,  Defendant, 

To 
Take  notice  that  has  applied  to  this  Court 

for  a  review  of  its  judgment  passed  on  the  day  of 

18  in  the  above  case.    The  day  of 

18  is  fixed  for  you  to  show  cause  why  the  Court  should  not  grant  a 

review  of  its  judgment  in  this  case. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18 


Judge, 


No.  179. 
Notice  or  Change  op  Pleadeb. 

In  the  CouBt  op  at 

A.  B,  of 
against 
C.  D.  of 
To  the  Reoistbab  op  the  Coubt. 

Take  notice  that  1,  A.  B,  [or  C,  I>.\  have  hitherto  employed  as  my  pleader 
G.  Jf.  of  ^  in  the  above-mentioned  cause,  but  that 

I  have  ceased  to  employ  him,  and  that  my  present  pleader  is  J.  K.  of 

A,  B.  lor  C.  D.] 


No.  180. 

Memobandum  to  be  placed  at  poot  op  evebt  Summons,  Notice,  Decbee 

OB  Obdeb  op  Court,  ob  ant  otheb  Pbocess  op  the  Coubt. 

Hours  of  attendance  at  the  office  of  the  Registrar  [place  of  office  [from  ten 
t\[\four  except  on  [here  insert  the  day  on  which  the  office  will  he  closed]^  when 
the  office  will  be  closed  at  one. 


8io 
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APPENDIX. 


HaidAT- 

Assigned 
Districts. 


Bangalore. 
Mysore. 


lUjpaUdia. 


Qaetta. 


Canton- 
ments. 


Hallways. 

Akalk<5t. 

Zanzibar. 


The  following  list  of  places  outside  British  India,  in  which  the 
Code  of  Civil  Procedure  is  in  force,  is  probably  incomplete. 

The  whole  Act,  except  sec.  185,  is  in  force  in  the  Haidaribad 
Assigned  Districts,  Gazette  of  India,  5th  May,  1883,  Part  I,  p.  200. 
A  list  of  the  rules  made  under  it  will  be  found  in  Macpherson's 
Lists  of  British  Enactments  in  force  in  Native  States,  1885,  pp. 

52.  53- 

The  whole  Act,  except  chapter  XLV  and  sees.  430-433,  586, 

631-638,  is  in  force,  with  some  modifications,  in  the  ciyil  and 
military  station  of  Bangalore.  For  the  rest  of  Mysore,  the  Mah4rdja 
has  passed  a  regulation  (II  of  1884)  applying  the  Code  with  modifi- 
cations. 

The  whole  Act  is  in  force  in  the  parganas  in  the  Rajputina  Agency 
under  British  administration  (Todgarh,  Dewair,  Saroth,  Chang, 
and  Kot-Karana) : 

In  the  district  of  Quetta,  the  Code  is  to  be  '  taken  as  a  general 
guide  in  the  administration  of  civil  justice/ 

The  whole  Act  except  sec.  185  is  in  force  in  the  cantonment  of 
Sikandar4b£d,  with  certain  modifications  (Macpherson's  Lists,  ubi 
supra,  pp.  1 50-153).  The  whole  Act  is  in  force  in  the  cantonments 
of  Dlsah,  Nimach  and  Abu.  The  whole  Act,  except  chapter  XLV, 
is  in  force  in  the  cantonment  of  Naogaon. 

As  to  Railways  constructed  in  or  passing  through  Native  States 
see  Macpherson's  Lists,  1885,  pp.  271-274. 

The  whole  Act  is  in  force  in  Akalkot  and  the  j%ir  territories  of 
the  State  of  Jdth. 

By  the  Zanzibar  Order  in  Council  of  1884,  the  Code  is  made 
applicable  to  Zanzibar  as  from  the  commencement  of  the  Order. 
Subject  to  the  other  provisions  of  the  Order,  the  Code  has  effect 
as  if  Zanzibar  were  a  District  in  the  Presidency  of  Bombay ;  the 
Consul-General  is  deemed  the  District  Judge  of  the  district,  and 
his  Court  the  District  Court  or  principal  civil  court  of  original 
jurisdiction  in  the  district ;  the  High  Court  of  Bombay  is  deemed 
to  be  the  highest  civil  court  of  appeal  for  the  district  and  the 
Court  authorised  to  hear  appeals  from  the  decisions  of  the  District 
Court ;  and  the  powers  both  of  the  Governor-General  in  Council 
and  the  Local  Government  under  those  enactments  shall  be  exer> 
cisable  by  the  Secretary  of  State,  or  with  his  previous  or  subsequent 
assent,  by  the  Governor- General  of  India  in  Council. 


INTRODUCTION  TO  THE  EVIDENCE  ACT. 

'Evidence/  in  the  language  of  English  and  Indian  lawyers, 
is  that  which  is  offered  by  litigants  in  order  to  convince  the 
Judge  that  the  facts  alleged  by  them  are  true,  or  so  probable  that 
he  ought  under  the  circumstances  to  act  upon  the  supposition  that 
those  facts  are  true.  Evidence  sufficient  to  produce  the  desired 
conviction  is  said  to  amount  to  *  proof/ 

Besides  framing  substantive  laws  (such  as  those  contained  in  the  Need  of  % 
first  volume  of  this  work)  and  establishing  forms  of  judicial  pro-  evidence, 
cedure,  all  civilised  states  have  found  it  necessary  (i)  to  limit 
the  discretion  of  judges  in  declaring  facts  proved  or   disproved, 
(2)  to  provide  for  speedy  decisions  and  at  the  same  time  to  guard 
the  judges   from  error,  (3)   to   preclude    needless  vexation  and 
expense  in  coming  to  such  decisions,  and  (4)  to  preclude  injury 
to  the  State  or  the  public  \     It  will  be  found  that "  in  India  as 
in  England  all  rules  relating  to  Evidence  and  Proof  are  intended 
to  attain  one  or  other  of  these  objects.     Thus,  to  limit  the  dis- 
cretion of  judges  we  have  the  rules  that  a  judge  must  not  decide 
a  fact  on  his  own  personal  knowledge,  and  that  nothing  may  be 
proved  save  a  fact  in  issue  or  a  fact  relevant  to  the  issue.     To 
provide  for  speedy  decisions  we  have  the  rules  as  to  burden  of 
proof,  presumptions,  and  judicial  notice.     To  guard  these  decisions 
so  far   as  possible  from  error  we   have  the   rule  that  the  best 
evidence  should  be  produced.     To  preclude  vexation  and  expense 
there  are  the  rules  as  to  witnesses  and  admissions.     To  preclude 
injury  to  the  State  or  the  public  we  have  the  rules  as  to  affairs  of 
State  and  information  as  to  the  commission  of  offences. 

In  framing  a  law  of  Evidence,  especially  one  that  has  to  be 
administered  by  non-professional  judges,  the  legislature  should 
have  especial  regard  to  the  following  four  matters  :  (i)  the  com- 
pleteness and  intelligibility  of  the  system,  (2)  its  harmony  with  the 
substantive  law,  (3)  the  customs  and  habits  of  the  society  for  which 
it  is  intended,  (4)  the  standard  of  truth  among  the  population. 

How  far  these  matters  have  been  attended  to  by  the  Indian 
legislature,  and  how  much  remains  to  be  done  in  this  direction, 
will  appear  from  the  following  remarks,  which,  first,  give  a  sketch 

*  See  Best^s  Principles  of  the  Law  of  JEvidencey  7th  ed.  §§  38,  41,  47,  49. 


8l2  THE   EVIDENCE   ACT. 

of  the  Indian  legislaiion  relating  to  evidence  from  1793  to  tbe 
present  time ;  then  point  out  the  principal  discrepancies  between 
the  present  Indian  and  the  English  laws  of  evidence;  thirdly, 
mention  certain  omissions  in  Act  I  of  1872,  which  contains  the 
bulk  of  the  Indian  rales  on  the  subject ;  and,  lastly,  state  some 
local  peculiarities  which  should  be  borne  in  mind  when  that  Act 
is  criticised  or  revised. 

I.  Legislation  respecting  Evidence. 

Legislation      Since  the  establishment   of  the  Supreme  Courts  in  Calcutta, 
^elo^^  Madras  and  Bombay,  and  probably  since  the  establishment  of  their 
law  of        predecessors  the  Recorders'  Courts,  the  English  rules  of  evidence 
eyidenoe.     jj^yg  always  been  followed  in  the  Presidency  towns,  and  several  of 
the  reforms  made  in  England  by  Parliament  were  from  time  to 
time  applied  to  the  Supreme   Courts  by  the  Governor-General 
in  Council.     Thus  Act  IX  of  1840  and  Act  YII  of  1844  abolished 
incompetency  on  the  ground  of  crime  or  interest.     And  Act  XV  of 
1852  enabled  parties  to  give  evidence  except  in  criminal  proceed- 
ings and  proceedings  for  adultery  or  breach  of  promise. 

But  in  the  Mufassal,  where  the  Courts  were  not  required 
to  follow  the  English  law  as  such,  though  they  were  not 
debarred  from  following  it  where  they  regarded  it  as  the  most 
equitable,  there  prevailed,  in  addition  to  a  few  rules  expressly 
prescribed  by  the  Regulations  made  between  1793  ^^^  ^^34'  ^ 
vague  customary  law  of  evidence,  partly  drawn  from  the  HedAya 
and  the  Muhammadan  law-officers ;  partly  from  English  text-books  ^ 
and  the  arguments  of  the  English  barristers  who  occasionally 
appeared  in  the  provincial  Courts  ;  partly  from  the  lectures  on 
law  delivered  since  1855  in  the  Presidency  towns. 
Bengal  There  is  little  in  the  old  Regulations  applicable  to  evidence. 

^nsM  to  ^^^®^  ^°-  -^^S'  ^^  of  1793,  sec.  15,  a  bond  must  be  proved  by 
evidence,  two  witnesses  to  the  signature  unless  the  consideration  is  proved. 
But  much  documentary  evidence  was  received  without  any  proof 
unless  objected  to,  such  as  copies  of  judicial  proceedings  appear- 
ing to  be  authenticated  by  the  signature  of  the  proper  officer,  and 
copies  of  English  correspondence  from  the  Collectors  or  other 
Government  officers,  similarly  authenticated.  Even  copies  of  copies 
were  so  received '. 

*  or  text-books  written  hy  EngliBh  '  First  report  of  commissioners  ap- 

lawyers  practising  in  India,  snch  as  pointed  to  consider  the  reforms   of 

Mr.  J.   B.   Norton,  late  Advocate-  the   judicial   establishments    etc.  of 

general  of  Madras,  or  Mr.  Goodeve,  India.     Appendix  B,  no.  3,  p.  199. 
formerly  of  the  Calcutta  bar. 
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Bules  as  to  witnesses,  corresponding  generally  with  those 
contained  in  the  present  Codes  of  Criminal  and  Civil  Procedure, 
-were  made  by  the  following  Bengal  Kegulations  :  IV  of  1793,  sees. 
6  and  14  :  IX  of  1796,  sees.  2,  3,  and  4  :  IV  of  1797,  sec.  7  :  VIII 
of  1803,  sec.  25  :  L  of  1803,  sees.  2,  3  and  4 :  III  of  181 2,  sec.  2  : 
XXIII  of  18 14,  sees.  33  and  73 ;  and  XXIV  of  18 14,  sec.  11. 

In  Madras  also  rules   relating  to  this  subject  were  contained  Madras 
in  several  Regulations  ^.     Exhibits  not  stamped  as  required  by  law  ^^^*- 
were  excluded  by  Madras  Regs.  VI  of  18 16,  s.  35,  and  VII  of  181 6, 
s.  15.     Evidence  declared  by  the  Muhammadan  law-officer  to  be 
inadmissible  is  dealt  with  by  Regs.  I  of  1825,  s.  8,  and  VI  of  1829, 
8.  2.     In  Bombay  some  rules  as  to  witnesses  in  civil  proceedings  Bombay 
were  made  by  Bom.  Reg.  IV  of  1827  ',  and  rules  as  to  witnesses  R«g«la- 
in  criminal  proceedings  were  prescribed  by  Regs.  XII '  and  XIII  * 
of  the  same   year.     All   persons   who  had   arrived   at   years  of 
discretion  and  were  of  sane  mind  were  made  competent  witnesses 
by  Bom.  Regs.  IV  of  1827,  s.  33,  and  XIII  of  1827,  s.  35.     And  the 
section  last  mentioned  contains  provisions  (wanting  in  the  present 
law)  as  to  irrational  animals  and  inanimate  objects  produced  in 
elucidation  of  the  case. 

The  first  Act  of  the  Governor-General  in  Council  which  dealt  Acts  as  to 
with  evidence  as  above  defined  was  Act  X  of  1835,  which  applied  evidence, 
to  all  the  Courts  in  British  India,  and  declared  that  Acts  passed  ^  °^  '^35- 
by  the  Governor-General  in  Council  might  be  proved  by  the  pro- 
duction  of  the  Government   Gazette    purporting   to   contain  it. 
This  was  followed  by  eleven  enactments  passed  at  intervals  during 
the  next  twenty  years,  which  effected  various  small  amendments  of 
the  law.     Thus : — 

Act  XIX  of  1837,  which  applied  to  all  the  Courts  in  British  XIX  of 
India,  declared  that  no  person  should  be  incompetent  as  a  witness  ^°37- 
by  reason  of  conviction  for  any  offence. 

Act  V  of  1840  permitted  Hindus  and  Muhammadans  to  make  in  Vof  1840. 
judicial  proceedings  affirmations  instead  of  the  oaths  or  declarations 
then  in  use.  This  Act  did  not  extend  to  the  Supreme  Courts.  But 
it  was  extended  to  their  successors,  the  High  Courts,  by  Act  XVIII  of 
1863,  s.  9 ;  and  Act  VI  of  1872  made  three  amendments  of  the  law 
relating  to  judicial  oaths.     It  enabled  every  witness  who  objected  to  ^ 

*  3  of  1802,  860.7;  4of  1802,  sec.  18;  'S^^^J   14  of  1816,  sec.  9;  4of  1821, 

5  of  1802,  sec.  16 ;  7  of  1802,  soc.  18;  sec.  10 ;  and  8  of  1833,  sec.  3. 

7  of  1809,  8«c.  22;  12  of  1809,  sec.  8;  ^  sees.  23,  29,  30,  32,  34-41,  45, 

4  of  1816,  sees.  15,  16  ;    5  of  1816,  48,  49,  51,  90,  91,  92. 

sees.  4,  5  ;  6  of  1816,  sees.  28-34  J  7  '  sees.  15,  25,  34,  35,  43,  50. 

of  1816,  sees.  4,  5  ;  10  of  1816,  sees.  *  sees.  29,  34,  36,  38,  39. 


8X4  THE    EVIDEXCE    ACT. 

Uke  an  oath  to  make  a  simple  affirmation.  It  declared  that  no 
irregularity  in  administering  an  oath  or  making  an  affirmation 
should  invalidate  the  proceedings.  It  provided  th^t  if  a  witness 
was  willing  to  take  an  oath  in  a  form  binding  on  persons  of  his 
own  race  or  persuasion,  and  not  repugnant  to  justice  or  decency, 
the  Court  might  administer  such  an  oath.  Evidence  given  under 
the  sanction  of  such  an  oath  was  made,  as  against  the  witness,  con- 
clusive  proof  of  the  matter  stated.  This  Act  was  repealed  and  re- 
enacted  by  Act  X  of  1873,  which  consolidated  the  law  on  the  subject 
of  judicial  oaths,  and  abolished  official  oaths  except  such  as  were 
prescribed  by  statutes  which  the  Indian  legislature  could  not  repeal. 
IX  of  1840.  Act  IX  of  1840  declared  that  if  a  witness  in  any  of  the  Supreme 
Courts  were  objected  to  on  the  ground  that  the  verdict  or  judg- 
ment would  be  admissible  in  evidence  for  or  against  him,  he 
might  be  examined,  and  the  verdict  or  judgment  should  not  be  so 
admissible.  The  object  of  this  enactment,  which  was  taken  from 
3  &  4  Will.  IV.  chap.  42,  was  to  render  less  frequent  the  rejection  of 
witnesses  on  the  ground  of  interest. 
VII  of  Act  Vn  of  1844  declared  that  within  the'  local  jurisdiction 

^  ^  of  the  Supreme  Court  no  person  should  be  excluded  from  giving 

evidence  by  reason  of  crime  or  interest.  But  this  was  not  to 
render  competent  parties,  or  those  on  whose  immediate  behalf  an 
action  was  brought  or  defended. 
XVof  185a.  Act  XV  of  1852  made  several  amendments  in  the  law  of  evidence 
as  administered  in  the  Supreme  Courts.  It  established  the  com- 
petency of  parties  to  give  evidence,  except  in  criminal  proceedings 
and  proceedings  for  adultery  or  breach  of  promise  of  marriage.  It 
enabled  the  judges  to  compel  parties  to  allow  inspection  of  docu- 
ments. It  made  acts  of  State  and  judicial  proceedings  provable 
by  certified  copies  without  proof  of  seal  or  signature.  It  made 
the  register  of  British  ships  and  certificates  of  registry  admissible 
without  proof  of  signature.  It  dispensed  with  the  production  of  the 
record  of  a  conviction  or  acquittal. 
XIX  of  Act  XIX  of  1853  extended  several  of  these  reforms  to  the  civil 

*  ^^'  courts  of  the  East  India  Company  in  the  Bengal  Presidency.  It  made 

parties  to  suits  competent  as  witnesses,  abolished  incompetency  on 
the  ground  of  interest  and  relationship,  enabled  husband  and  vdfe 
to  give  evidence  for  or  against  each  other,  declared  that  a  party 
might  be  compelled  to  give  evidence  and  produce  documents 
(sec.  5),  exempted  from  production  witnesses'  title-deeds  and 
documents  relating  to  affairs  of  State  (sees.  19,  20),  and  declared 
that  a  party  was  not  bound  to  produce  documents,  not  material  nor 
relevant,  nor  any  writing  which  had  passed  between  him  and  bis 
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professional  adviser.  It  privileged  commiinications  between  clients 
and  their  professional  advisers,  and  enabled  the  Court  to  compel  any 
person  presei^t  to  give  evidence  and  produce  documents  as  if  he 
were  summoned.  Section  26,  rendering  absconding  witnesses  liable 
for  damages,  is  the  only  part  of  this  Act  which  has  not  been  repealed. 
This  was  the  state  of  the  law  down  to  1855.  But  in  that  year 
the  Indian  legislature  passed  Act  II  of  1855  (.f^  *^  farther  11  ot  i%e^s 
improvement  of  the  law  of  evidence^  which  was  introduced  by  Sir 
Lawrence  Peel  and  carried  by  Sir  James  Colvile.  This  Act,  though 
totally  devoid  of  arrangement,  was  skilfully  worded,  and  contained 
many  valuable  provisions,  which  applied  to  all  Courts  in  British 
India.  It  declared  that  judicial  notice  should  be  taken  of  all  Kegu- 
lations  passed  before  22  April,  1834,  all  Acts  of  the  Governor- 
General  in  Council,  public  Acts  of  Parliament,  the  Court's  own 
members  and  officers,  the  names,  titles  and  authorities  of  the 
Governor-General  and  other  specified  officers,  divisions  of  time, 
geographical  divisions,  war  and  peace,  the  existence,  title  and 
national  flag  of  States  recognised  by  the  British  Government 
(sees.  2-6),  government  gazettes  (sees.  7,  8),  recitals  in  laws  of  facts 
of  a  public  nature  (sec.  9),  advertisements  purporting  to  be 
published  by  authority  (sec.  10).  Courts  might  refer  to  books, 
maps,  and  charts  (sees.  6  and  11).  Foreign  codes  and  reports 
were  made  admissible  as  evidence  of  foreign  law  (sec.  12). 
Maps  made  under  the  authority  of  government  or  of  any  public 
municipal  body,  when  not  prepared  for  the  purpose  of  any  litigated 
question,  were  admitted  without  further  proof  (sec.  13).  The 
only  persons  incompetent  to  testify  were  declared  to  be  children 
under  seven  years  and  insane  persons,  who  appeared  incapable 
of  receiving  just  impressions  of  the  facts  respecting  which  they 
were  examined,  or  of  relating  them  truly  (sec.  14).  A  simple 
affirmation  was  substituted  for  oaths  or  solemn  affirmations 
in  the  case  of  children  and  persons  of  defective  religious  belief 
(sees.  15,  16).  No  one  was  to  be  incompetent  from  interest  or 
relationship  (sec.  18).  Parties  to  civil  suits  might  be  examined 
as  witnesses  (sec.  19).  Husbands  and  wives  were  declared  com- 
petent in  every  civil  proceeding  to  give  evidence  for  or  against  each 
other  (sec.  20).  "Witnesses  were  exempted  from  producing  docu- 
ments relating  to  affairs  of  State  or  held  by  them  for  any  other 
person  who  would  not  be  bound  to  produce  them  if  in  his  own 
possession  (sec.  2 1 ).  Parties  were  exempted  from  producing  docu- 
ments not  relevant  to  the  case  of  the  party  requiring  production, 
and  confidential  correspondence  with  legal  advisers  (sec.  22). 
Barristers,  attorneys  and  vakils  were  not,  without  their  clients' 
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Aoi  II  of  consent,  to  disclose  professional  communications  (sec.  24).  Persons 
'^^dn  Ad  P^^'^^  '°  court  were  bound  to  give  evidence  though  not  sab- 
pcenaed  (sec.  25).  Persons  summoned  merely  to  produce  documents 
were  exempted  from  personal  attendance  (sec.  26).  The  evidence 
of  one  witness  was  made  sufficient  proof,  except  in  cases  of  treason 
(sec.  28) ;  but  the  Act  did  not  dispense  with  corroborative  evidence 
in  support  of  the  testimony  of  an  accomplice  or  of  a  single 
witness  in  the  case  of  perjury.  Dying  declarations  were  made 
admissible  though  the  declarant  expected  to  recover  (sec.  29).  A 
party  was  allowed  with  the  leave  of  the  Court  to  cross-examine  and. 
discredit  his  own  witness  (sec.  30).  Certain  former  statements 
of  witnesses  were  made  admissible  to  corroborate  their  testimony 
(sec.  31).  Witnesses  were  bound  to  answer  criminating  questions, 
but  the  answer  was  not  to  be  used  against  them  unless  they  wilfully 
gave  false  evidence  (sec.  32).  A  witness  might  be  asked  whether  he 
had  been  convicted  of  any  crime  (sec.  33),  and  he  might  be  cross- 
examined  as  to  previous  statements  made  by  him  in  writing  (sec.  34). 
Copies  by  a  copying  machine  were  to  be  deemed  correct  (sec.  35). 
Secondary  evidence  might  be  received  where  an  original  document  was 
out  of  reach  of  process  (sec.  36).  Documents  unnecessarily  attested 
might  be  proved  as  if  unattested  (sec.  37).  The  admission  of  a  party 
to  an  attested  instrument  of  its  execution  by  himself  was  made  as 
against  him  prima  facie  proof  of  such  execution  (sec.  38).  Entries 
made  against  interest  or  in  the  course  of  business  were  declared  iu 
certain  cases  admissible  in  the  lifetime  of  the  person  making  them 
(sec.  39).  Entries  in  the  course  of  business  were  in  certain  cases 
made  admissible  for  the  purpose  of  identifying  the  payer  or  receiver 
(sec.  40).  Receipts  were  made  admissible  against  certain  persons 
other  than  the  giver  (sees.  41,  42).  Certain  books  and  other  docu- 
ments were  made  admissible  as  corroborative  evidence  (sees.  43,  44). 
Witnesses  were  allowed  to  refresh  their  memory  by  certain  docu- 
ments or  copies  thereof  (sees.  45,  46).  In  cases  of  pedigree, 
declarations  of  bastards  and  intimate  acquaintances  were  admitted 
(sec.  47).  On  the  question  of  the  genuineness  of  a  signature^  etc., 
comparison  of  an  undisputed  signature  etc.  was  allowed  (sec.  48). 
A  power  of  attorney  purporting  to  have  been  executed  before  a 
notary  public  etc.  might  in  certain  cases  be  proved  by  its 
production  (sec.  49).  The  despatch  and  receipt  of  a  letter  might 
be  proved  by  letter-books  and  the  receipt-book  (sees.  50,  51). 
An  official  document  admissible  by  law  was  mdAe  j^ma  facie  evidence 
without  proof  of  any  seal  etc.  which  it  was  directed  to  have  (sec.  56). 
Lastly,  the  improper  admission  or  rejection  of  evidence  was  notr 
to  be  ground  for  a  new  trial  where  there  was  other  evidence  to  justify 
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the  decision  (sec.  57).  These  provisions  were  repealed  and  re-enacted 
"by  the  Indian  Evidence  Act,  1872. 

Act  X  of  1855  (to  amend  the  law  relating  to  the  attendance  and  X  of  1855. 
examination  of  witnesses  in  the  Civil  Courts  of  the  East  India 
Company  in  the  Presidencies  of  Fort  St,  George  and  Bombay) 
provided,  amongst  other  things,  that  a  person  not  obeying  a 
summons  to  attend  and  give  evidence  or  produce  a  document 
should  be  liable  for  damages  in  a  civil  action  (sec.  10).  This 
provision  is  still  in  force. 

Act  Vni  of  1859  (sees.  149-182),  like  the  present  Code  of  Civil  VIII  of 
Procedure,  contained  provisions  as  to  summoning  witnesses  (sees.  '^59- 
149-160),  examination  of  parties  (sees.   161-166),  attendance  of 
-witnesses  (sees.  1 67-1 71),  examination  of  witnesses  in  court  (sees. 
172-174),  and  commissions  to  examine  witnesses  (sees.  175-182). 

Act  XXV  of  1 86 1 — the  first  edition  of  the  Code  of  Criminal  XXV  of 
Procedure — contained  provisions  as  to  confessions  to,  or  in  the 
custody  of,  the  police ;  the  diaries  of  police-officers ;  the  examina- 
tions of  the  accused,  the  civil  surgeon,  and  dead  witnesses;  the 
reports  of  chemical  officers,  and  dying  declarations,  which  have 
been  re-enacted  in  the  Evidence  Act  or  in  the  present  Code.  It 
also  prescribed  rules  as  to  the  summoning  and  examination  of 
witnesses  and  the  record  and  interpretation  of  their  depositions, 
resembling  those  contained  in  Act  X  of  1882. 

Act  XV  of  1869  provides  facilities  for  obtaining  the  evidence  XVof  1869. 
and  appearance  in  court  of  prisoners,  and  for  service  of  process 
upon  them. 

It  thus  appears  that  down  to  1872  the  mufassal  Courts  had  X  of  1872 
hardly  any  fixed  rules  of  evidence  save  those  contained  in  Act  Eiddence*"* 
XIX  of  1853  and  II  of  1855.  The  Commissioners  appointed  Act). 
in  England  to  prepare  a  body  of  substantive  law  for  India  (ignoring 
the  fact  that  their  commission  did  not  comprise  adjective  law) 
accordingly  framed  a  draft  code,  which  in  October  1868  was 
introduced  by  Mr.  (afterwards  Sir  H.)  Maine,  and  referred  to  a  Select 
Committee,  as  a  Bill  to  define  and  amend  the  law  of  evidence. 
This  Bill  was  published  and  circulated  to  local  authorities  in  the 
usual  manner.  But  it  was  pronounced  by  some  competent  persons 
to  be  unsuited  to  India.  It  was  far  from  complete:  it  was  ill- 
arranged  :  it  was  not  elementary  enough  for  the  officers  for  whose 
use  it  was  designed ;  and  it  assumed  au  acquaintance  with  the  law 
of  England  which  could  scarcely  be  expected  from  them.  A  new 
Bill  was  therefore  prepared  by  Mr.  (now  Sir  James)  Stephen,  Mr. 
Maine's  successor,  which  was  printed,  circulated,  and  very  freely 
criticised.     Mr.  Stephen  accordingly  recast  it,  and  it  ultimately 
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ptwed  M  Act  I  of  187a  (the  Indian  Evidence  Act^  This 
enactment  purports  to  consolidate,  define,  and  amend  the  ^whole 
law  of  Evidence  with  the  following  three  exceptions : — 

(a)  the  law  of  evidence  applying  to  affidavits  presented  to  any 
Court  or  officer : 

(h)  the  law  of  evidence  applying  to  proceedings  before  an 
arbitntor  ;  (see  4  Cal.  231) : 

(c)  the  mles  of  Evidence  contained  in  any  Statute,  Act,  or 
Regulation  in  force  in  any  part  of  British  India,  and  not  expressly 
repealed  by  the  Indian  Evidence  Act  of  1872. 

The  Act  is  divided  into  three  Parts,  the  first,  entitled '  Itelevancy 

Erideao*    ^^  Facts,*  and  containing  besides  some  sections  on  relevancy,  the 

Act.  short  title,  repealing  clause,  definitions,  and   other  preliminary 

matter;  the  second,  entitled  *  On  Proof;  the  third,  'Production 

and  effect  of  Evidence.' 

The  following  tabular  scheme  of  the  Act  is  taken  from  Sir  James 
Stephen*6  edition,  Calcutta,  1872.  The  numbers  are  those  of  the 
chapters  and  sections  which  treat  of  the  matter  referred  to. 

*  The  object  of  legal  proceedings  is  the  determination  of  rights 
and  liabilities  which  depend  on  facts 

— connected    with     the     iasne, 

—admissions,  §§  17-31. 

— statements    by   persons    who 
cannot  be  called  as  witnesses, 

«  3a,  33- 

— statements  under  special  cir- 
comstances,  §§  34-39. 

— ^judgments     in    other    cases, 
$§40-44. 

—opinions,  §§  45-5  »• 
— characters,  §§  52-55. 


(.*  3) 


in  issne,  f  3 


relevant  to 
the  issae  (§3) 
which  may  be  — 


They  may  be 


jadicially 

noticed, 

oh.  iii. 


proved 

by  oral 

evidence, 

ch.  iv. 


I 

proved  by 

docamentary 

eTidence 

(ch.  V.) 

which  is 

I 


This  Proof  most  be  produced  by  the  party 
on  whom  the  burden  of  proof  rests 
(ch.  yii.),  unless  he  is  estopped  (ch.  viii). 


-primary  or  secondary,  §§  61- 
68. 

— attested  or  unattested,  $§  67- 

73. 
— ^public  or  private,  §§  74-78. 

— sometimes    presumed    to    be 
genuine,  $$  79-90- 

—exclusive  or  not  of  oral  evi- 
dence, ch.  vi. 


If  given  by  witnesses  (ch.  ix)  they  must 
^tify,  subject  to  rules  as  to  examina^ 
tion  (ch.  x).  Consequence  of  mistakes 
defined,  ch.  xi,' 
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The  Act  contains  167  sections,  many  of  which  are  obviously  sug-  Sources  of 
gested  by  Mr.  Taylor's  well-known  work  on  Evidence  \     Of  the  *^®  ^*^- 
residue  some  are  taken,  with  slight  alterations,  from  Act  II  of 
1 855  * ;  others  from  the  Code  of  Criminal  Procedure  of  1 86 1  ^ ;  others 
from  the  Commissioners'  draft  above-mentioned*.      The  remaining 
ten  sections,  6-16,  deal  with  the  subject  of  the  relevancy  of  facts  The  sec- 
in  judicial  evidence,  and  are,  in  Sir  James  Stephen's  own  words,  *^?^*  ^^ 
*  by  far  the  most  important,  as  they  are  the  most  original  part  of 
the  Evidence  Act,  as  they  affirm  positively  what  facts  may  be 
proved,  whereas  the  English  law  assumes  this  to  be  known,  and 
merely  declares  negatively  that  certain  facts  shall  not  be  proved  \' 

But  it  will  appear  on  examination  that  these  sections  were  framed 
under  the  erroneous  supposition  that  relevancy  means  the  connexion 
of  events  as  cause  and  effect :  that  they  do  not  give  the  theory  of 
relevancy  in  itfi  simplest  form* :  that  they  do  not  show  in  themselves 
the  principle  on  which  they  have  been  founded  :  that  one  of  them 
(sec.  8),  so  far  as  it  deals  with  the  admissibility  of  evidence  of 
statements,  has  nothing  to  do  with  relevancy  strictly  so  called : 
that  two  of  them  (sees.  10  and  12)  are  special  rules  covered  by  other 
sections;  and  that  other  two  of  them  (sees.  7,  11)  are  so  drawn 
as  to  permit  evidence  of  matter  wholly  irrelevant. 

As  to  section  11,  the  following  remarks  of  Mr.  Justice  West  may  Section  11. 
Le  cited.  *  This  section,'  says  that  able  Judge,  *is  expressed  in  terms 
80  extensive  that  any  fact  which  can,  by  a  chain  of  ratiocination, 
be  brought  into  connexion  with  another,  so  as  to  have  a  bearing 
upon  a  point  in  issue,  may  possibly  be  held  to  be  relevant  within 
its  meaning.  But  the  connexions  of  human  affairs  are  so  infinitely 
various  and  so  far  reaching,  that  thus  to  take  the  section  in  its 
widest  admissible  sense,  would  be  to  complicate  every  trial  with  a 
mass  of  collateral  inquiries  limited  only  by  the  patience  and  the 
means  of  the  parties.  One  of  the  objects  of  a  law  of  Evidence  is  to 
restrict  the  investigations  made  by  Courts  within  the  bounds  pre- 

*  See  4  Bom.  581,  per  West  J.,  and,  *  The  Indian  Evidence  Act,  Cal- 
for  an  example,  sec.  92.  cutta  1872,  p.  55. 

'  Thus   sec.    167    is    copied    from  *  As   Sir  James   Stephen    himself 

Act  II  of  1855,  sec.  57.    From  the  says  (J.  JE.  Act,  p.  55):    'They  are 

same  Act  also  are  derived  sees.  18,  37,  designedly  worded  very  widely,  and 

57,  clauses  i,  2,  7,  9,  and  13  :  sees.  81,  in  such  a  way  as  to  overlap  each  other. 

83,  84,  118,  120,  123,  124,  126,  129,  Thus  a  motive  for  a  fact  in  issue 

131  and  162.  (sec.  8)  is  part  of  its  cause  (sec  7). 

*  Sees.  25,  26,  27  are  copied  from  Subsequent  conduct  influenced  by  it 
Act  XXV of  i86i,secs.  148, 149, 150.  (sec.  8)  is  part  of  its  effect  (sec.  7). 

*  Sec.  5  7,  clauses  8, 1 0,1 1,  and  sec.  12,  Facts  relevant  under  sec.  11  would  in 
asto  judicial  notice,  are  taken  from  the  most  cases  be  relevant  under  other 
Commissioners*  draft,  sees.  36  and  37.  sections.* 
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■cribed  by  generml  conTenience,  and  thia  object  would  be  completelj 
fmstrmted  by  tbe  admission,  on  all  occasions,  of  every  circamstance 
on  either  side  having  some  remote  and  conjectoral  probative  force, 
the  precif>e  amount  of  whicb  might  itself  be  ascertainable  only  by  a 
long  trial  and  a  determination  of  fresh  collateral  issnes,  growiog  up 
in  endless  succession,  as  the  inquiry  proceeded ^'  Similar  remarks 
8«*lon  7«    may  be  made  as  to  the  words  in  section  7,  *or  wbich  constitute  the 

state  of  things  under  which  they  happened.' 

Mr.  Whit-       Sir  James  Stephen  himself  admits,  with  praiseworthy  candour, 

ralw  M  to  ^^^  ^^'  theory  *  was  expressed  too  widely  in  certain  parts,  and  not 

relevancy,  widely  enough   in   others*;'   and  in   a  pamphlet,  published    in 

Bombay  in    1875,  Mr.  G.  C.  Whitworth,  of  the  Bombay  Civil 

Service,  proposed  to  replace  them  by  the  following  four  rules : — 

Rule  I. — No  fact  is  relevant  which  does  not  make  the  ex- 
istence of  a  fact  in  issue  more  likely  or  unlikely,  and  that  to  such 
a  degree  as  the  Judge  considers  will  aid  him  in  deciding  the  issue. 
Rule  II. — Subject  to  Rule  I,  the  following  facts  are  relevant : — 
(i)  Facts  which  are  part  of,  or  which  are  implied  by,  a  fact  in 
issue ;  or  which  show  the  absence  of  what  might  be  expected  as  a 
part  of,  or  would  seem  to  be  implied  by,  a  £Bict  in  issue ; 

(2)  Facts  which  are  a  cause,  or  which  show  the  absence  of  what 
might  be  expected  as  a  cause,  of  a  fact  in  issue ; 

(3)  Facts  which  are  an  effect,  or  which  show  the   absence  of 
what  might  be  expected  as  an  effect^  of  a  fact  in  issue ; 

(4)  Facts  which  are  an  effect  of  a  cause,  or  which  show  the  absence 
of  what  might  be  expected  as  an  effect  of  a  cause,  of  a  fact  in  issue. 

Rule  in. — ^Facts  which  affirm  or  deny  the  relevancy  of  facts 
alleged  to  be  relevant  under  Rule  II  are  relevant. 

Rule  IV. — Facts  relevant  to  relevant  facts  are  relevant- 
Mr.  Whitworth  then  takes  the  forty-nine  illustrations  given  in 
the  Evidence  Act  to  the  sections  treating  of  relevancy,  and  shows 
that  those  illustrations  are  applicable  to  his  own  rules.     He  thus, 
in  Sir  James  Stephen's  opinion,  *  corrected  and  completed,'  *  in  a 
judicious  manner,'  the  theory  expressed  in  the  Act;   and  in  the 
earlier  editions  of  the  Digest  of  the  Law  of  Evidence,  Sir  James 
•Sir  James   Stephen  gives  the  following  definition  of  relevancy,  as  taken,  with 
Stephen's    gome  verbal  alterations,  from  Mr.  Whitworth's  pamphlet : — 
of  rele-  *  Facts,  whether  in  issue  are  not,  or  relevant  to  each  other  when 

vancy.        one  is,  or  probably  may  be,  or  probably  may  have  been — 

the  cause  of  the  other ; 
the  effect  of  the  other ; 

*  II  Bom.  H.  C.  91,  per  West  J. 
•  *  See  his  Digest  of  the  Law  of  Evidence,  5th  ed.  p.  155. 
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an  effect  of  the  same  cause  ; 
a  cause  of  the  same  effect : 

or  when  the  one  shows  that  the  other  must  or  cannot  have 
occurred,  or  probably  does  or  did  exist,  or  not ; 

or  that  any  fact  does  or  did  exist,  or  not,  which  in  the  common 
course  of  events  would  either  have  caused  or  have  been  caused  by 
the  other; 

provided  that  such  facts  do  not  fall  within  the  exclusive  rules 
contained  in  Chapters  III,  IV,  V,  VI ;  or  that  they  do  fall  within 
the  exceptions  to  those  rules  contained  in  those  chapters/ 

For  this,  in  the  fifth  edition  of  his  Digest,  Sir  James  Stephen 
has  substituted  the  following  definition  as  a  convenient  practical 
rule : — *  The  word  ''relevant"  means  that  any  two  facts  to  which  it  is 
applied  are  so  related  to  each  other  that  according  to  the  common 
course  of  events  one,  either  taken  by  itself  or  in  connexion  with 
other  facts,  proves  or  renders  probable  the  past,  present,  or  future 
existence  or  non-existence  of  the  other.' 

Act  I  of  1872  repealed  Act  II  of  1855  *^  *^^^>  ^^^  soon  after  XVIII  of 
the  former  Act  came  into  force  it  was  found  that  it  had  thus  inad-  ^^7^. 
vertently  abolished  the  power  given  by  sec.  1 2  of  the  elder  enact- 
ment to  courts,  commissioners  and  arbitrators  to  administer  oaths. 
Act  XVIII  of  1872  was  accordingly  passed  to  revive  this  power  and 
to  make  sixteen  other  comparatively  trifling  amendments. 

Act  ni  of  1887  extended  to   Revenue  officers  the  privilege  Illof  i88a. 
conferred  on  the  magistrates  ^nd  police  by  sec.  1 25  of  Act  I  of  1872. 

The  Evidence  Act  has  been,  as  will  appear  from  the  footnotes.  Defects  in 

and  still  more  from  commentaries  such  as  Mr.  Field's,  been  the  7^®  ^^'  , 

m  dence  Act. 

subject  of  a  large  number  of  judicial  decisions,  which  have  pointed 

out  many  defects  both  in   form   and   substance — defects  which, 

it  may   be   supposed,   caused  Parliament   to   declare   Act  I   of 

1872  inapplicable  to  European  Courts  Martial  held  in  India*, 

and  thus  to  make  an  important  exception  to  the  rule  that  the 

lex  fori  governs  the  laws  of  evidence.     The  Indian  legislature, 

however,  has  hitherto  only  passed  two  Acts  expressly  to  amend  Amending 

it,  namely,  XVIII  of  1872  and  III  of  1887,  the  former  of  which  ^o*»- 

merely  corrected  some  slips  in  drafting,  and  the   latter  merely 

extended  to  Revenue  officers  the  privilege  above  mentioned.     But  Special 

111 
the  following  lists  of  the  special  and  local  enactments  which  are  f^     ****^ 

saved  by  section  2  of  the  principal  Act  will  be  found  to  comprise  a 

large  number  of  laws  which  have  been  made  since  1872  and  which, 

together  with  the  beneficent  legislation  of  the  Indian  judiciary^ 

*  See  44  &  45  Vic.  c.  58,  §§  137,  128.  * 
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recorded  in  the  Indian  Uw-reporU,  supply  many  of  the  omissions 
in  Act  I  of  1872. 

Speciai^  Laws. 

A|  prentice  (XIX  of  1850,  sec.  a), 
lag  VtT         ^^*1*  ^^  lading  (IX  of  1856,  see.  3). 

CVnMi>  (XIV  of  1880,  sec.  4). 

Ci>mpanies  (VI   of   1882,  tecs.   41,   54,  60,   77,  87,  92,  155, 
177(A).  198.  236). 

Contract  (IX  of  1872,  sees.  245,  246). 

Copyright  (XX  of  1847,  sec.  3). 

Criminal  tribes  (XX\^I  of  1871,  sees.  6,  7). 

Distressed  seamen  (XIII  of  1876,  sec.  3). 

Divorce  (IV  of  1869.  sec.  51). 

Emigration  (III  of  1876,  sees.  33,  54,  90). 

European  vagrants  (IX  of  1874,  sees.  25,  33). 

Factories  (XV  of  1881,  tec.  16). 

Foreigners  (III  of  1864*  sec.  2). 

Foreign  jurisdiction  (XXI  of  1879,  sec.  5). 

Forests  (VII  of  1878). 

Forfeitures  (XXV  of  1857,  sec.  6,  IX  of  1859,  ^^s.  16,  18). 

Indian  Marine  (XIV  of  1887,  sees.  62,  68). 

Inland  steam-vessels  (VI  of  1884,  sees.  37—40). 

Land-acquisition  (X  of  1870,  sees.  6,  14). 

Land-improvement  loans  (XIX  of  1883,  sec  8). 

License-tax  (II  of  1886,  sec.  28). 

Marriage  (III  of  1872,  sec.  14,  XV  of  1872,  sees.  61,  80). 

Married  women  (XXXI  of  1854,  sec.  11). 

Merchant  seamen  (X  of  184  t,  sec.  22, 1  of  1859,  sees.  44,  46, 
89,  108,  III,  Xm  of  1876,  sec.  3). 

Merchant  shipping  (V  of  1883,  sees.  12,  14,  15,  16,  32,  (el.  2)). 

Native  Articles  of  War  (V of  1869,  arts,  iii,  112,  113,  122, 124, 
128,  and  see  V  of  1875,  sec.  i). 

Native  passenger  ships  (X  of  1887,  sees.  13,  34,  43,  44,  50,  52). 

Negotiable  instruments (XXVI of  i88i,  sees.  105-107,  1 18-122, 

134-137). 
Oaths  (X  of  1873,  sec.  11). 

Passengers  by  sea,  (XII  of  1885,  ^^'  ^»  ^^*  (^))- 

Penal  servitude  (XXIV  of  1855,  sec.  14,  cl.  (3)). 

Petroleum  (XII  of  1886,  sees.  14,  21,  el.  (3)). 

Ports  and  port-dues  (XII  of  1875,  sees.  54,  55). 

Powers  of  attorney  (VII  of  1882,  sec.  4). 

Presidency  Banks  (XI  of  1876,  sec.  18). 
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Printing  presses  and  books  (XXV  of  1867,  sees,  7,  8). 
Probate  and  Administration  (X  of  1865,  sees.  242,  243  :    V  of 
1 88 1,  sees.  59,  61). 

Public  gambling  (III  of  1867,  sees.  10,  11). 

Eegistration  of  births,  deaths  and  marriages  (VI  of.  1886,  sees.  9, 

25,  35)- 

Eegistration  of  documents  (III  of  1877,  ^^^'  49j  77)' 

Registration  of  societies  (XXI  of  i860,  sec.  19). 

Religious  societies  (I  of  1880,  sec.  9). 

Savings  banks  (V  of  1873,  sec.  8). 

Scheduled  Districts  (XIV  of  1874,  sees.  4-8). 

Sea-customs  (VIII  of  1878,  sec.  185). 

Stamps  (I  of  1879,  sees.  31,  34,  37-41,  50.) 

Telegraphs  (XIII  of  1885,  sec.  5). 

Tramways  (XI  of  1886,  sec.  6,  cl.  (4),  28,  29). 

Trustees  and  mortgagees  (XXVII  of  1866,  sec.  44). 

Volunteers  (XX  of  1869,  sec.  6). 

Waste-lands  (XXIII  of  1863,  sec.  8). 

Wills,  Execution  of  (X  of  1865,  sec.  55). 


Local  Laws. 

(a)  Madras  Presidency. 

Abkdri  (Mad.  Act  I  of  1886,  sees.  44-49,  51,  64).  Local  laws 

Arrears  of  revenue  (Mad.  Act  II  of  1864,  sees.  38,  57).  dealing 

Forests  (Mad.  Act  V  of  1882,  sec.  56).  dence. 

Land-revenue,  Madras  Town  (Mad.  Act  VI  of  1867,  sec.  20). 

Local  Boards  (Mad.  Act  V  of  1884,  sec.  163,  cl.  (3)). 

Madras  Pier  (Mad.  Act  VII  of  187 1,  sec.  6). 

Municipal  Act,  Madras  Town  (Mad.  Act  I  of  1884,  sees.  426,  434). 

Salt  laws  (Mad.  Act  I  of  1882,  sees.  15,  16,  17,  and  19). 

(6)  Bombay  Presidency, 

Gambling  (Bom.  Act  III  of  1866,  sec.  9). 

Gaols  (Bom.  Act  U  of  1874,  sees.  48,  51). 

Khoti  settlement  (Bom.  Act  I  of  1880,  sees.  12,  17,  29). 

Land-revenue,  Bombay  City  (Bom.  Act  II  of  1876,  sees.   19, 

29,  40). 
Land-revenue  Code  (Bom.  Act  V  of  1879,  sec.  149). 
Sindh  Frontier  (Reg.  V.  of  1872,  sees.  3,  8). 
Tramways  (Bom.  Act  I  of  1874,  sees.  14,  29). 


824  THE    EVIDENCE    ACT. 

(c)  Lower  Provinces, 

Arrears  of  land-reTenue  (Ben.  Act  YII  of  1868,  sec.  8). 
Assessment  of  road  cess  (Ben.  Act  IX  of  1880,  sec.  95). 
ChutiA  XSgpor  Tenures  (Ben.  Act  11  of  1869,  sec.  26). 
Drainage  (Ben.  Act  VI  of  1880,  sec.  37). 
Irrigation  (Ben.  Act  III  of  1876,  sees.  16,  22). 
Pilots,  trial  of  (VI  of  1883,  sec-  0- 
Recusant  witnesses  (XIX  of  1853,  sec.  26). 
Settlement  operations  (Ben.  Reg.  VII  of  1822,  sec.  19). 
Sonthil  Parganas  settlement  (Reg.  Ill  of  1872,  sec.  25). 
Tenancy  (VIII  of  1885,  sees.  50,  cl.  (2),  51, 56,  cl.  (4),  76,  cl.  (2), 
81,  cl.  (2),  loi,  cl.  (3),  104,  cl.  (3),  105,  cl.  (2),  109,  cl.  (2), 

{d)  North'  Western  Provinces. 

Canals  and  drainage  (VHI  of  1873,  ^^c.  69). 

Gambling  (III  of  1867,  sees.  4,  6,  9,  10). 

Indigo  suits  (X  of  1836,  sec.  4.  power  to  examine  parties). 

JhAnsf  encumbered  estates  (XVI  of  1882,  sec.  9). 

Kumaon  and  Qarhwil  Civil  Procedure  Rules  (sees.  118,  127, 

136-166,  205). 
Land  Revenue  (XIX  of  1873,  sees.  149,  208-210,  212,   215, 

216,  217,  226). 
Mirzapur  Stone  mabdl  (V  of  1886,  sec.  12). 
Recusant  witnesses  (XIX  of  1853,  sec.  26). 
Rent  (XII  of  1 88 1,  sees.  82,  117  b,  129,  130,  132,  133,  137-139, 

178). 
Tarai  Regulation  (IV  of  1876,  sees.  18,  19,  67^  68). 

(c)  Panjdb, 

Courts  (XVIII  of  1884,  sec.  62,  cl.  (2)). 

European  British  minors  (XIII  of  1874,  sec.  12). 

Frontier  Regulation  (Reg.  I  of  1872,  sec.  3). 

Hazdra  Tenancy  (Reg.  HI  of  1873,  sec.  6). 

Land-revenue  (XVTE  of  1887,  sees.  19,  32,  cl.  (3),  42,  44,  151). 

Municipalities  (XHI  of  1884,  sec.  174,  cl.  (2)). 

Tenancy  (XVI  of  1887,  sees.  16,  89). 

Tramways  (I  of  1886,  sec.  16). 

(/)  Oudh. 

Canals  and  drainage  (VIII  of  1873,  sec.  69). 

Estates  (I  of  1869,  sec.  10). 

European  British  minors  (XIII  of  1874,  sec.  12). 
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Gambling  (III  of  1867,  sees.  4,  6,  9,  10). 

Record  of  evidence  (XVIII  of  1876,  sec.  19). 

Land-revenue  (XVII  of  1876,  sees.  197,  217). 

Laws  (XVIII  of  1876,  sees.  7,   8,  presumption  as  to  right  of 

preemption;  19,  taking  evidence). 
Beeusant  witnesses  (XIX  of  1853,  see.  26). 
Rent  (XXII  of  1886,  sees.  70,  97,  cl.  (i)). 
Taluqddrs'  relief  (XXIV  of  1876,  sees.  14-16). 

(g)  Central  Provinces. 

European  British  minors  (XIII  of  1874,  sec.  12). 
Land-revenue  (XVIII  of  188 1,  sec.  92). 

Record  of  evidence  (XX of  1875,  sees.  11,  12:  II  of  1872,  sec.  2). 
Tenancy  (IX  of  1883,  sees.  5,  33,  cl.  (3),  80). 

(A)  Burma, 

Arakan  Hills,  civil  justice  (Reg.  VIII  of  1874,  sees.  32-38). 

Boundaries  (V  of  1880,  sees.  17,  19). 

European  British  minors  (XIII  of  1874,  sec.  12). 

Gambling  (XVI  of  1884,  sec.  8). 

Municipalities  (XVII  of  1884,  sees.  148,  151,  161). 

Pilots  (XII  of  1883,  sec.  14). 

Record  of  evidence  (XVII  of  1875,  sec.  91). 

Ruby  Regulation  (Reg.  II  of  1887,  sec.  7). 

Upper  Burma  civil  justice  (Reg.  VIII  of  1886,  sees.  48-54). 

(t)  Coorg, 

European  British  minors  (XIII  of  1874,  sec.  12). 
Land-revenue  (Reg.  Ill  of  1880,  see.  38). 

(J)  Ajmer  and  Merwdra, 

Courts  (Reg.  I  of  1877,  sec.  29). 
European  British  minors  (XIII  of  1874,  sec.  12). 
Forests  (Reg.  VI  of  1874,  sees.  4,  6,  11). 
Taluqddrs'  relief  (Reg.  IV  of  1872,  sees.  29,  31). 

(A;)  Andaman  amd  Nicchar  Islands, 
Marriage  (Reg.  Ill  of  1876,  see.  28). 

(Z)  Assam. 

European  British  minors  (XIII  of  1874,  sec.  12). 

Frontier  Tracts  (Reg.  II  of  1880,  see.  3). 

Land  and  revenue  (Reg.  I  of  1886,  sees.  141,  142). 
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SuintM  (butemporaneously  with  lodian   legislation  on  the  subject  of 

rt'UtiDgto  Evidence,  Parliament  enacted  several  statutes  dealing  with  the 

same  subject,  which  applied  to  British  India  either  expressly  or 

as  part  of  the  British  Empire.     These  are : — 

13  Geo.  Ill,  c.  63,  sees.  40,  41,  42  (depositions  respecting 
offences  etc.  committed  in  India),  44  (depositions  respecting  causes 
of  action  arising  in  India),  45. 

21  Geo.  Ill,  c.  70,  sec.  6  (authenticated  copies  of  orders  of  the 
Governor-General  and  Council). 

24  Geo.  Ill,  c.  25,  sees.  78  (depositions  taken  in  India),  81 
(examination  de  bene  ease  of  witnesses  upon  interrogatories). 

26  Geo.  Ill  c.  57,  sees.  28  (taking  evidence  in  India  for 
parliamentary  proceedings  against  Indian  offenders),  38  (proof  of 
bonds  executed  in  India). 

42  Geo.  Ill,  c.  85,  sec.  3  (examination  de  bene  esse  of  witnesses 
upon  interrogatories). 

I  Geo.  lY,  c.  1 01  (examination  of  witnesses  in  support  of 
divorce  bills),  sees,  i,  2,  3. 

3  &  4  Wm.  IV,  c.  41,  sees.  7,  8,  9, 13, 19  (evidence  before  Judicial 
Committee). 

6  &  7  Vic.  c.  22  (unsworn  testimony). 

6  &  7  Vic.  c.  94,  sec.  3  (foreign  jurisdiction). 

6  &  7  Vic.  c.  98,  sec.  4  (slave-trade). 

II  &  12  Vic.  c.  21,  sees.  73,  74,  77,  82  (evidence  in  insol- 
vency cases). 

14  &  15  Vic.  c.  99,  sec.  7  (proof  of  judicial  proceedings  of  Indian 
Courts). 

14  <b  15  Vic.  c.  40,  sec.  II  (registers  of  marriage). 

18  &  19  Vic.  c.  104  (Chinese  passenger  ships),  sec.  15. 

19  &  20  Vic.  c.  113  (evidence  in  relation  to  matters  pending 
before  foreign  tribunals). 

20  &  21  Vic.  c.  85  (divorce  and  matrimonial  causes),  sec.  47.        ■ 

22  Vic.  c.  ao  (taking  evidence  out  of  jurisdiction). 

22  &  23  Vic.  c.  63  *  (ascertaining  law  in  force  in  one  part  of  Her 
Majesty's  dominions  when  pleaded  in  the  Courts  of  another  part). 

24  Vic.  c.  II  (ascertaining  law  of  foreign  countries  when  pleaded 
in  Courts  within  Her  Majesty's  dominions). 

31  &  32  Vic.  c.  37  (documentary  evidence). 

33  Vic.  c.  14  (naturalisation),  sec.  12. 

33  &  34  ^ic.  c.  52  (Extradition  Act,  1870),  sees.  14, 15,  24  ^ 

33  &  34  Vice.  102  (oaths  of  allegiance  on  naturalisation),  sec.  i. 

*  See  Losiin  v.  Princess  Victoria  of  Coorg,  i  Jur.  0.  S.  109,  30  Beav.  632. 
■  See  R,  V.  Ganzy  9  Q.  B.  D.  93. 
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36  &  37  Vic.  c.  60  (amending  Extradition  Act,  1870),  sees.  4,  5. 
39  &  40  Vic.  c.  46  (slave-trade),  sec.  3. 
44  &  45  Vic.  c.  58  (army),  sees.  52,  125,  163,  164,  165,  180. 
44  &  45  Vic.  c.  69  (fugitive  offenders),  sec.  29. 

II.  Differences  between  the  English  and  tJie  Indian  Laws 

of  Evidence, 

Having  thus  given  a  sketch  of  the  legislation  relating  to  Evidence" 
in  India,  we  have  now  to  note  the  principal  differences  between 
the  English  and  the  Indian  laws  on  this  subject.     For  convenience 
of  reference  the  order  of  the  sections  of  the  Indian  Evidence  Act 
will  here  be  followed. 

1.  In  England  the  particulars  of  the  complaint  may  not  be  dis-  Terms  of 
closed  by  the  witnesses  for  the  prosecution,  either  as  original  or  complaints, 
confirmatory  evidence,  and  the  details  of  the  statement  can  only 

be  elicited  by  the  prisoner's  counsel  on  cross-examination  ^.  Under 
the  Indian  Act,  sec.  8,  illustrations  j  and  k,  the  terms  of  the 
complaint  are  admissible  as  original  evidence. 

2.  To  prove  the  existence  of  a  conspiracy,  or  to  show  that  any  Evidence  of 
person  was  a  party  to  it,  a  letter  giving  an  account  of  the  con-  coiispiracy. 
spiracy  is  admissible  under  the  Indian  Act,  sec.  10,  even  though 

not  written  in  support  of  it  or  in  furtherance  of  it.  The  contrary 
rule  is  followed  in  England.    (Taylor,  §§  593,  594.) 

3.  In  India  the  inducement,  etc.  which  renders   a   confession  Confes- 
inadmissible  must  be  one  proceeding  from  a  person  in  authority  sions. 
(Act  I  of  1872,  sec.  24).     In  England  it  seems  enough  if  the 
inducement  is  held  out  by  any  one  in  his  presence  and  he  by  his 
silence  sanctions  its  being  made.   (Tayl.  §  873.) 

4.  In  India  it  is  necessary  to  prevent  the  police  from  torturing 
persons  in  their  custody  for  the  purpose  of  extracting  confessions. 
The  Evidence  Act  therefore  declares  that  a  confession  made  to  a 
police-ofiicer  is  absolutely  inadmissible  (even  though  no  threat  be 
used  or  false  hope  held  out),  and  a  confession  made  while  in  the 
custody  of  the  police  is  inadmissible,  unless  made  in  the  immediate 
presence  of  a  magistrate  (sees.  25,  26).  There  is  no  such  ex- 
clusion in  England. 

5.  In  England  the  confession  of  an  accused  person  is  not 
evidence  against  any  one  but  himself.  Even  when  A  is  indicted 
for  receiving  stolen  goods  from  B,  a  confession  by  B  that  he  was 
guilty  of  the  theft  is  no  evidence  of  that  fact  as  against  A  ^,    Under 

*  JB.  V.  Walker,  a  M.  &  Rob.  212;  and  see  Taylor,  §  581. 

*  M.  V.  Turner,  i  Moo.  C.  C.  347. 


828 


THE   EVIDENCE   ACT. 


itont. 


Kntriafl  in 
course  of 
boiineM. 


Pedigree* 
CMei. 


Statement! 
bydeoeaied 
penont. 


th«  Evidence  Act,  howerer  (sec  30),  viiere  two  persons  mre  being 
tried  jointly  for  the  same  offence,  »  oonfcsn<ni  by  one  may  be  taken 
*  into  consideration '  as  against  the  other.  It  is  hardly  neceasmry  to 
state  that  the  Indian  Courts  have  given  this  section  a  strict  inter- 
pretation. Such  a  rule  would  be  dacgeroos  in  any  country;  bot  it 
is  especially  k>  in  India,  where  a  culprit  commonly  endeavoors  to 
exculfjate  hirofu-lf  at  the  expense  of  his  alleged  acoomplioes,  and 
where  the  object  of  the  police  is  often,  not  merely  to  find  out  the 
criminal,  but  to  prove  criminality  against  a  particular  man  wbom  it 
is  desired  to  crush. 

6.  In  England  dying  declarations  are  admissible  only  in 
criminal  cases  '  where  the  death  of  the  deceased  is  the  subject  of 
the  charge,  and  the  circumstances  of  the  death  are  the  subject  of 
the  declaration.'  In  India  (sec.  32  and  ill.  a)  they  are  admissible 
in  civil  suits  as  well  as  in  criminal  prosecutions  for  rape  or  any 
other  offence.  In  England,  to  render  a  dying  declaration  admis- 
sible,  the  declarant  must  have  been  in  actual  danger  of  death, 
he  must  have  been  fully  aware  of  this  danger,  and  death  must 
have  ensued  (Tayl.  §  718).  In  India  the  statement  is  relevant, 
whether  the  person  who  made  it  was  or  was  not  at  tbe  time 
when  it  was  made  'under  expectation  of  death.' 

7.  In  England  to  make  entries  in  the  course  of  business  ad- 
missible,  they  must  be  shown  to  have  been  made  contemporaneously 
with  the  acts  which  they  relate  (Tayl.  §  704).  The  Evidence  Act 
(sec.  32,  cl.  2)  contains  no  such  restriction.  In  England  such 
entries  are  evidence  only  of  those  things  which  according  to  the 
course  of  business  it  was  the  duty  of  the  person  to  enter,  and 
are  no  evidence  of  independent  collateral  matters^.  There  is  no 
such  restriction  under  the  Indian  Act. 

8.  In  England  the  declaration  of  an  illegitimate  member  of  a 
family  would  not  be  admissible  in  pedigree  cases '.  In  India  the 
English  rule  has  been  rescinded  since  1855'.  On  this  point  the 
Evidence  Act  (sec.  32,  cl.  5)  merely  requires  that  the  declarant  had 
special  means  of  knowledge  of  the  relationship,  and. that  the  state- 
ment was  made  before  the  question  in  dispute  was  raised.  In  India, 
therefore,  the  statements  made  by  servants,  friends  and  neighbours, 
as  to  relationship,  and  statements  made  by  a  deceased  person 
asserting  his  own  illegitimacy,  would  be  admissible.  How  doubtful 
this  is  in  England,  see  Taylor,  §  637. 

9.  Under  the  Evidence  Act,  sec.  32,  cl.  (7),  statements  made  by 
deceased  persons   and  contained  in  documents  relating   to  any 

>  Chamhert  v.  Berncuconi,  1  C.  M.  ^  See  Act  II  of  1865  (sec.  47). 

&  R.  368  :  Tayl.  §  685.  *  Doe  v.  Barton,  2  M.  &  Kob.  28. 
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transaction  by  which  any  right  was  created,  etc.,  are  admissible 
upon  questions  of  mere  private  rights.  In  England  such  evidence 
does  not  appear  to  be  admissible.     See  Tayl.  §  615. 

10.  In  England,  to  render  entries  in  public  books  or  registers  Entries  in 
admissible,  they  roust  have  been  made  promptly,  or  at  least  without  Pjr° 
such  long  delay  as  to  impair  their  credibility,  and  in  the  mode 
required  by  law,  if  any  has  been  prescribed  (Tayl.  §  1594).     The 
Evidence  Act  (sec.  35)  contains  no  such  rule. 

11.  Section  36  of  the  Evidence  Act  as  to  maps  and  charts,  and  sec.  Maps. 
38,  as  to  proof  of  foreign  laws,  go  somewhat  beyond  the  English 
rules  on  these  subjects.      The  Indian  Act  admits  statements  made 

in  '  published  maps  or  charts  generally  offered  for  public  sale,'  and 
in  ^  maps  and  plans  made  under  the  authority  of  Government.'  It  Foreign 
also  permits  books  containing  foreign  laws  to  be  directly  referred  to.  ^^"^' 
A  miinsif  s  opinion  on  the  state  of  the  Scotch  marriage- law,  or 
the  meaning  of  an  article  of  the  Code  Napoleon,  is  perhaps  not 
very  likely  to  be  correct.  The  Indian  Act,  however,  dispenses  with 
the  necessity  of  calling  professional  or  official  experts  to  speak  on 
the  subject.  As  to  the  English  rules,  see  Taylor,  §§  622,  1423, 
1425. 

12.  In  India  judgments  in  rem  are  conclusive  in  criminal,  as  Judgments 
well  as  in  civil  proceedings  (Evidence  Act,  sec.  41).     In  England  *^  **^^* 
this  seems  doubtful;  see  Taylor,  §§  1680,  1681. 

13.  In  England,  a  party  to  a  suit  would  not  be  allowed  to 
defeat  a  judgment  by  showing  that  in  obtaining  it  he  had  practised 
an  imposition  upon  the  Court  (Tayl.  §  17 13).  Under  the  Evi- 
dence Act,  however,  there  is  no  such  restriction,  section  44,  as  now 
worded,  permitting  any  party  to  a  suit  or  other  proceeding  to 
show  that  a  judgment  was  obtained  by  his  own  fraud  or  collusion. 

14.  The  opinion  of  experts  only  is  admissible  under  the  Evi-  Opinions 
dence  Act  (sec.  45)  as  to  questions  of  sanity.     It  is  otherwise  in  "    **^  ^* 
England,  at  least  in  the  Probate  Court,  where  witnesses  to  a  will  may 

give  their  opinion  as  to  the  sanity  of  the  testator  *.   See  Tayl.  §  1 4 1 6. 

15.  Under  the  Evidence  Act  (sec.  54)  the  fact  that  the  accused  Previous 
person  has  been  previously  convicted  of  any  offence  is  relevant,  and  \iqj^ 
may  be  proved  in  the  first  instance  by  the  prosecution.     When, 
therefore,  a  man  is  tried  for  forgery,  or  theft,  or  burning  a  ship 

to  cheat  insurance  companies,  the  prosecution  may  prove  that  he 
was  previously  convicted  of  an  assault,  or  of  a  dacoity,  or  of  grievous 
hurt  in  that  he,  through  motives  of  jealousy,  cut  off  his  wife's  nose. 
On  a  trial  for  coining,  evidence  may  be  tendered  of  a  con- 
viction for  adultery,  which  is  a  criminal  offence  under  the  Penal 

*  Wheeler  v.  Alderson,  3  Hagg.  Ecc.  R.  544,  604,  605. 
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Code ;  and  when  a  man  is  tried  for  waging  war  against  the  Queen, 
proof  maj  be  given  of  a  conviction  for  selling  goods  with  a  counter- 
feit trademark,  or  for  keeping  a  gambling-honse.  The  object  of 
this  strange  enactment  is  expressly  declared  in  the  report  of  the 
Select  Committee,  to  be  to  prejudice  the  prisoner ;  and  the  Indian 
legislature  has  thus  enabled  the  prosecution  to  mislead  an  ignorant 
magistrate  and  stupid  jurors  and  assessors  into  the  belief  that  a 
man  who  had  (e.g.)  cut  o£f  his  wife's  nose  would  be  more  likely  than 
other  men  to  commit  crimes  involving  fraud  or  dishonesty.  In 
England,  it  is  scarcely  necessary  to  say  that,  except  under  the 
Prevention  of  Crimes  Act,  187 1  (sec.  19^),  such  evidence  can  be 
given  only  in  reply  to  evidence  of  good  character  offered  for  the 
defence. 

16.  The  provisions  in  the  Evidence  Act,  sec.  57,  clause  (7),  as  to 
judicial  notice  of  the  names  etc.  of  gazetted  officers,  and  the  provi- 
sions in  the  same  section  that '  the  Court  may  resort  for  its  aid  to 
appropriate  books  or  documents  of  reference,*  are  in  advance  of  the 
English  law  on  these  subjects.  The  Act  (sec.  61)  permits  the 
opinions  of  experts,  expressed  in  any  treatise  commonly  offered  for 
sale,  and  the  grounds  of  such  opinions,  to  be  proved  by  the  pro- 
duction of  the  treatise,  if  the  author  is  dead,  etc.  This  also  is  in 
advance  of  English  law.     See  Taylor,  §  1482. 

17.  The  Evidence  Act  (sec.  65)  makes  certified  copies  of  registers 
of  births,  deaths,  marriages,  etc.  admissible  in  criminal  as  well 
as  in  civil  proceedings.  In  England,  in  criminal  proceedings, 
the  original  registers  must  be  produced  :  3  &  4  Vic.  c.  92,  s.  17. 

18.  In  England,  when  the  validity  of  an  instrument  depends  on 
its  ibrmal  attestation,  the  attesting  witness  must  always  be  pro- 
duced (Tayl.  §  1843).  ^^  India  ^  the  admission  of  a  party  to 
such  an  instrument  of  its  execution  by  himself  has,  since  1855, 
been  sufficient  proof  of  its  execution  as  against  him. 

19.  Under  the  Evidence  Act,  sees.  47  and  73,  comparison  of  a 
disputed  writing  or  seal  with  a  genuine  writing  or  seal  may  be 
made  by  witnesses  or  by  the  Court  in  criminal  as  well  as  in  civil 
proceedings.  There  is  no  such  provision  in  England  as  to  seals. 
As  to  writings,  see  17  &  18  Vic.  c.  125,  sees.  27,  103;  and  28 
&  29  Vic.  c.  18,  sees,  i  and  8. 

20.  Oral  admissions  of  the  contents  of  a  document  are  not 
admissible  as  primary  evidence  under  the  Evidence  Act  (sees.  22, 


^  Previous  convictions  are  proveable 
under  this  enactment  only  as  against 
alleged  receivers  of  stolen  goods. 


*  See  Act  II  of  1855,  sec.  38 :  Act 
I  of  1872,  sec.  70. 
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91).     In  England,   on  the  contrary,  the  parol   admissions   of  a  Oraladmis- 
party,  and   his   acts   amounting  to  admissions,  are   received  as  ^^°^  ^^     - 
primary  proof  against   himself  and   those   claiming   under   him,  documents* 
although  they  relate  to  the  contents  of  an  instrument,  which  are 
directly  in  issue  in  the  cause  (Tayl.  §  410).     As  Parke  B.  said  in 
Slatterie  v.  Pooley  ^,  what  a  party  himself  admits  to  he  true  may 
reasonably  be  presumed  to  be  so. 

21.  In  England,  the  presumption  of  legitimacy  may  be  rebutted  Preaump- 
by  proof  of  the  impotency  of  the  husband.     Under  the  Evidence  i^^timi 
Act  (sec.  112)  such  proof  cannot  be  given. 

22.  Under  sec.  118  of  the  Evidence  Act,  a  child  is  competent  to  Compe- 
testify  if  it  can  understand  the  questions   put  to  it,    and   give  ^f  children, 
rational  answers  thereto.     In  England,  a   child,  to  be   a   com- 
petent witness,  must  believe  in  punishment  in  a  future  state  for 

lying*. 

23.  Husbands  and  wives  are  competent  witnesses  for  or  against  Compe- 

each  other  in  criminal,  as  well  as  in  civil  proceedings  (Act  I  of  ^'^S®  ^, 
1872,  sec.  120).     This  is   not   so  in  England   in  criminal   pro- and  wives, 
ceedings,  except,  of  course,  when  an  injury  to  person  or  property 
has  been  committed  by  the  one  against  the  other.    (Tayl.  §§  1371* 

1372.) 

24.  In    England,    an    arbitrator,   except    under    very    special  Privilege  of 
circumstances,  is  privileged  as  to  what  passed  in  his  mind  when  *^^"^   ^' 
exercising  his  discretionary  powers'.      He  has  no  such  privilege 

under  the  Evidence  Act,  sec.  121. 

25.  The  privilege  as  to  non-production  of  title-deeds,  conferred  Non-pro- 
by  the  Act,  sec.  130,  on  witnesses  who  are  not  parties  to  the  suit,  title.deedB, 
though  unsuitable  to  India,  where  there  is  so  much  of  fraud  and 
forgery,  is  more  extensive  than  in  England.     For   in   England, 

where  a  title-deed  has  been  partly  set  out,  or  where  there  is  reason 
to  suspect  fraud,  the  production  of  title-deeds  has  been  ordered 
(Fisher,  sees.  583  et  seq.,  589).  The  Indian  Act  privileges  the 
mortgage-deed,  but  in  England  see  Fisher,  sees.  593,  594.  The 
Indian  Act,  lastly,  ignores  implied  agreements  or  trusts  to  produce 
title-deeds,  which  are  recognised  by  English  law.    Even  in  England 


1  6  M.  &  W.  669. 

*  There  seems  no  good  ground  for 
holding  with  Sir  James  Stephen 
{Digest y  note  xl)  that  the  statute  32 
&  33  Vic.  c.  68  applies  to  children. 
The  Indian  Act  II  of  1855,.  sec.  14, 
contained  the  sensible  rule  that  chil- 
dren under  seven  years  of  age  who 
appear  incapable    of  receiving    just 


impressions  of  the  facts  to  be  deposed 
to  or  of  relating  them  truly  ought 
not  to  be  examined.  This  was  repealed 
by  Act  I  of  1872,  and  (apparently  per 
incuriam)  not  re-enacted. 

*  Duke  of  Buccleuch  v.  Metro- 
politan Board  of  Works,  L.  R.,  5 
H.  L.  418  :  Tayl.  Ev.  §  938. 


832  THE    EVIDENCE   ACT. 

the  privilege  is  more  efficient  in  screening  fraud  than  in  protecting 
honest  purchasers  or  incumbrancers.    The  best  and  simplest  course 
would  have  been  to  render  all  documents  producible  save  those 
specially  excepted  by  other  sections  of  the  Act. 
PriTil^ge         a6.  In  England  a  witness  is   excused   from  replying  to   any 
^'**'**''  question  the  answer  to  which  would  have  a  tendency  to  expose  him 
or  her,  or  his  or  her  wife  or  husband,  to  any  kind  of  criminal  charge, 
or  to  any  penalty  or  forfeiture  ^.    In  India,  when  the  question  is  as 
to  any  relevant  matter,  the  rule  is  the  reverse ;  see  Act  I  of  1872, 
sec.  132,  which,  however,  provides  that  no  such  answer  shall  sub- 
ject the  witness  to  any  arrest  or  prosecution,  or  be  proved  against 
him  in  any  criminal  proceeding,  except  a  prosecution  for  giving 
false  evidence  by  such  answer. 
Corrobora-       a 7.  In  England  two  witnesses  are  required  in  case  of  certain 
tion  xn        treasons  ',  and  corroborative  evidence  is  required  in  the  following 
perjury,       cases:    cases  of  perjury  where  there  is  only  a  single   opposing 
^^  witness';  bastardy  cases  where  the  mother  is  the  only  witness*;  and 

suits  for  breach  of  promise  of  marriage  *.  In  India  a  conviction  for 
the  offences  analogous  to  treason  may  be  obtained  on  the  testimony 
of  a  single  witness,  and  corroborative  evidence  is  not  required  in 
any  of  the  three  cases  last  mentioned  '. 
Impeach-  28.  In  England  the  credit  of  a  witness  may,  amongst  other  ways, 
of^tneBs  ^  impeached  by  evidence  of  facts  contradictory  of  the  evidence 
given  by  him.  The  express  provision  of  the  Indian  Act,  sec.  155, 
is  less  extensive.  The  witness's  credit,  it  is  provided,  can  only  be 
impeached  in  certain  specified  ways,  that  is,  by  questions  or  by 
testimony  going  directly  to  his  credit,  not  mediately  through  a 
contradiction  of  the  particular  matter  deposed  to  by  him  in  the 
case*. 
Prior  state-  29.  In  England  evidence  of  the  prior  statement  of  a  witness  is 
"^Hnew.  ^^*'  g®°®^^^y  admissible  to  corroborate  his  testimony.  But  under 
the  Indian  Act,  sec.  157  (=  Act  II  of  1855,  sec.  3),  such 
evidence  is  admissible  if  the  statement  was  contemporaneous  with 
the  fact  stated,  or  made  before  some  competent  authority.  It  is 
often  important  to  inquire,  even  on  the  examination  in  chief,  what 
statement  a  witness,  and  particularly  a  complainant,  made  imme- 
diately after  the  commission  of  the  offence.  In  cases  of  dacoity, 
for  instance,  the  complainant  swears  in  court  that  he  recognised 

^  Tayl.  Ev.  §  1453.  take  place  under  chap,   zli   of  the 

'  See  Tayl.  Ev.  §  953.  Criminal  Procedure  Code. 
»  Tayl.  Ev.  $  959.  «  Tayl.  Ev.  §  964  a,  1353. 

*  Tayl.  Ev.  §  964 :  the  Indian  pro-  ®  11  Bom.  H.  C.  169,  per  West  J. 

ceedings  analogous  to  bastardy  cases 
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the  accused  at  the  time  of  the  robbery,  and  that  he  was  acquainted 
with  them  before.  In  such  a  case  it  is  desirable  to  ascertain 
whether  he  immediately  mentioned  their  names  to  the  police,  or 
whether  he  first  identified  them  after  suspicion  had  been  thrown 
upon  them  in  some  other  way.  So  in  a  well-known  suit  against  a 
bank  in  Bombay,  where  a  question  arose  as  to  the  terms  of  a  loan  to 
Fremchand  Kaichand,  which  had  been  agreed  upon  at  a  meeting  of 
lecal  financiers.  These  terms  had  not  been  reduced  to  writing  and 
respectable  witnesses  greatly  varied  in  stating  them.  A  letter  of 
the  agent  of  the  bank,  written  on  the  afternoon  of  the  same  day, 
addressed  to  the  head- office  in  London,  and  giving  a  full  account 
of  what  had  taken  place,  was  admitted  on  behalf  of  the  bank  in 
corroboration  of  his  testimony. 

30.  In  England  the  Judge  may  recall  a  witness  at  any  stage  of  a  Examlna- 
trial  and  put  such  legal  questions  to  him  as  the  exigencies  of  justice  ^^^  ^y 
require.   And  in  a  criminal  case,  after  examination  of  witnesses  on  the 
prisoner's  behalf,  if  the  Judge  calls  and  examines  a  witness  for  the 
prosecution,  the  prisoner's  counsel  has  a  right  to  cross-examine  again 

{Beg,  V.  Watson,  6  C.  &  P.  653,  Taylor  Ev.  §1477.)  Under  the  Indian 
Act,  section  165,  the  questions  put  by  the  Judge  need  not  be  legal,  and 
thb  witness  cannot  be  cross-examined  without  the  leave  of  the  Court. 

31.  In  England,  in  civil  cases,  the  rules  as  to  admissibility  may  Belaxing 

at  the  trial  be  relaxed  by  consent  of  the  parties  \     The  Indian  Act  "5^®?  ^  *** 

.  .  .  .  adBQiaai- 

gives  no  such  power.     The  insertion  of  a  provision  for  this  purpose  bility. 

was  suggested  by  Mr.  Maine  to  the  Indian  Law  Commissioners ; 

but  they  repHed  that  it  would  be  superfluous,  '  as  there  is  nothing 

in  the  rules  proposed  which  would  interfere  with  the  inherent 

right  of  parties  so  to  consent.' 

III.  Omissions  in  the  Indian  Evidence  Act. 

When  the  Indian  Evidence  Act  is  next  amended  it  seems  desirable 
to  supply  the  following  omissions  and  to  make  the  changes  herein- 
after suggested : — 

I.  The  Act  (sec.  i)  expressly  declares  that  it  does  not  apply  Affidavits, 
'to  affidavits  presented  to  any  Court  or  officer,'  words  which 
include  the  answers  to  interrogatories.  The  Civil  Procedure  Code, 
sec.  647,  empowers  the  High  Courts  to  make  rules  providing  for 
the  admission  *in  proceedings  in  any  Court  of  civil  jurisdiction  other 
than  suits  and  appeals,'  of  affidavits  as  evidence,  and  the  Criminal 
Procedure  Code,  sec.  539,  declares  the  person  before  whom 
affidavits  for  use  on  the  criminal  side  of  the  High  Court  are  to  be 
sworn.     But,  apart  from  certain  enactments  as  to  the  admission  of 

^  There  are  exceptions  as  to  secrets  of  State,  certain  attested  instruments,  etc. 
VOL.  II.  '  3  H 
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affidaviU,  the  applications  to  be  supported  bj  af&davit,  and  the 
answering  of  affidavits,  there  is  no  law  as  to  testimony  by  affidayit 
except  that  contained  in  the  Ciyil  Procedare  Ck>de,  sees.  194—197. 
These  sections  should  be  transferred  to  the  Evidence  Act  and 
applied  to  both  criminal  and  civil  proceedings ;  and  it  should  also 
be  provided 

(a)  that  the  officer  administering  the  oath  shall  give  notice  to 
every  person  making  an  affidavit,  before  the  oath  is  administered, 
that  he  will  be  liable  to  cross-examination,  and  that  he  subjects 
himself  to  a  penalty  if  the  statement  be  wilfully  &l8e  : 

(6)  that  such  officer  shall  also  ask  the  deponent  whether  he  has 
read  the  affidavit,  and  if  the  answer  be  that  he  has  not,  or  cannot 
read,  shall  then  cause  him  to  read,  or  have  it  read  to  him  distinctly, 
and,  after  giving  the  notice  required  by  (a),  cause  him  to  sign  his 
name  or  make  his  mark,  opposite  to  which  the  officer  shall  write  his 
name,  and,  where  the  deponent  is  illiterate  or  blind,  add  the 
certificate  mentioned  supra,  p.  539,  note  4. 

Maiarial  a.  Except  in  sec.  33  (6),  the  second  proviso  to  sec.  60,  and  sec.  65 
(cf),  the  Evidence  Act  is  silent  as  to  material  evidence,  such  as,  in  a 
criminal  case,  the  instrument  with  which,  or  the  place  in  which  \  an 
offence  has  been  committed  :  in  civil  cases,  the  mark  on  a  tree,  or 
the  number  of  circles  in  the  wood  that  has  grown  over  the  mark. 
The  following  sub-division  might  be  added  to  the  present  definition 
of  *  Evidence':  '(3)  all  other  material  things  inspected  by,  or 
produced  for  the  inspection  of,  the  Court,  the  jury,  or  the  assessors, 
in  ortler  to  prove  or  disprove  a  fact  in  issue.  Such  things  are  called 
"  material  evidence.*' '  And  the  body  of  the  Act  should  declare  that, 
as  a  rule,  material  evidence  requires  oral  or  documentary  evidence 
for  its  intixxluction. 

Definitioiii.  3'  The  terms  ^  fraud'  and  ^collusion,'  which  occur  in  sec.  44,  should 
be  defined :  so  should  '  signature,'  which  occurs  in  sec.  69 ;  'judge,' 
sec.  12 1 ;  and  *  public  officer,'  sec.  124. 

4.  Section  45  should  be  amended  by  inserting,  after  *  identity,*  in 
each  of  the  places  where  that  word  occurs,  the  words  *  or  genuine- 
ness.' At  present  the  Act  does  not  provide  for  admitting  the 
opinion  of  an  expert  who,  without  comparison  of  writing,  can  state 
that  a  certain  document  is  in  a  genuine  or  a  feigned  hand.  See 
Tayl.  Ev.,  §§  1417,  1877, 

5.  A  second  explanation  should  be  added  to  section  76,  enumerating 
the  public  documents,  which  any  person  has  a  right  to  inspect. 

^  See  the  Code  of  Criminal  Pro-      yestigationmaybemadeby  the  Judge 
cednre,  sec.  293.   Under  the  Code  of     in  person. 
Civil  Procedure,  sec.  392,  a  local  in- 
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6.  The  Act  should  provide  for  admitting  oral  evidence  where  the 
written  deposition  of  a  witness  has  been  informally  recorded. 

7.  When  an  instrument  on  its  production  appears  to  have  been 
altered,  the  party  offering  it  in  evidence  must  explain  this  ap- 
pearance if  he  be  called  upon  to  do  so  by  the  issue  raised,  and  if 
the  instrument  be  not  admitted  by  his  opponent  under  notice 
(Taylor,  Ev.  §  18 19).  The  Act  should  contain  such  a  rule,  which 
is  in  accordance  with  Indian  practice^. 

8.  Section  32,  cl.  (2)  might  be  amended  so  as  to  admit,  in  suits 
between  Indian  traders  and  their  correspondents  abroad,  invoices, 
account-sales  and  accounts  current  as  prima  facie  evidence  of  the 
facts  stated  therein^.  This  would  often  dispense  with  the  necessity 
of  a  commission  to  England  to  supply  formal  proof  of  the  amount 
which  exported  goods  realised  at  home. 

9.  To  sec.  no,  as  to  the  burden  of  proof  of  ownership,  a  clause 
should  be  added  showing  that  the  rule  does  not  apply  when  the 
possession  has  been  obtained  by  force  or  fraud. 

10.  Section  113  should  be  repealed  as  tdtra  vires.  It  might  be 
replaced  by  a  section  corresponding  with  the  English  rule  that  there 
is  an  irrebuttable  presumption  that  rape  cannot  be  committed 
by  a  boy  under  fourteen.  In  India  perhaps  twelve  should  be 
the  age*. 

1 1.  The  subject  of  rebuttable  presumptions  is  treated  by  the  Act,  Presump- 
sec.  114,  merely  from  the  point  of  view  of  an  English  lawyer,  ^io'^s. 
Illustrations  should  be  added  dealing  with  the  presumptions  as  to 

the  existence  of  facts  peculiar  to  India,  which  have  been  recognised 
by  the  Judicial  Committee  and  the  Indian  High  Courts.  The 
following  list  of  such  presumptions  is  not  exhaustive  * : — 

a.  The  presumptions  that  a  Hindii  family  is  joint  in  food, 
worship,  and  estate  (12  Moo.  I.  A.  523;  and  see  3  ibid.  229  :  9 
ibid.  66:  10  ibid.  403  :  11  Ben.  193);  that  a  family  once  joint 
retains  its  status  (11  Moo.  I.  A.  369) ;  and  that  the  acquisition 
of  property  by  a  member  of  the  family  is  made  by^eans  of 
the  joint  estate  (14  Moo.  I.  A.  412  :  13  ibid.  333).  As  to  rebutting 
these  presumptions,  see  12  Ben.  326,  327  (P.  C):  10  Bom.  H. 
C.  453 :  but  see  11  Moo.  I.  A.  369:  14  ibid.  412 :  Marshall,  i : 
7  Suth.  Civ.  R.  451 :  8  ibid.  270. 

*  I  Moore,  I.  A.  420.  convicted  by  ihefatwd  of  a  rape  on  a 

-    '  6  Bom.  H.  C,  O.  0. 1.  39 :  Smith  girl  only  three. 

T.  BlaJcey,  L.  R.,  2  Q.  B.  326,  *  For  a  complete  account  of  the 

^  See  a  case  in  Morley's  Digest,  numerous  cases  on  the  subject,  see 

vol.  i.  pp.  176,  513,  where  a  Muham-  Mr.  Field's  Loio  of  Evidence  in  Bri- 

madan  boy,  only  ten  years  old,  was  tish  Indm,  4th  ed.  pp.  562-574. 

3«a 
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6.  The  presumption  of  partition  from  separate  possession  of  a 
portion  of  the  ancestral  estate  (i  Bom.  H.  C.  43). 

e.  The  presumption  that  an  endowment  made  for  the  worship  of 
an  idol  is  intended  to  preserve  the  shAd  in  the  donor's  famOj, 
rather  than  confer  a  benefit  on  an  individual  (11  Ben.  114).  As  to 
rebutting  this  presumption,  see  ibid. 

d.  The  presumption  in  favour  of  the  continuance  of  an  ancient 
family  custom,  even  though  the  family  have  migrated  (i  Ben.  F.  C. 
a6:  8  Suth.  Civ.  R.  a6i).  As  to  rebutting  this  presumption,  see 
6  Suth.  Civ.  R.  295. 

e.  The  presumption  that  when  immoyable  property  is  purchased 
by  a  Hindd  or  Muhammadan  in  the  name  of  his  son,  it  is  a  hendmi 
purchase  only,  and  the  property  belongs  to  the  father  (6  Moo. 
I.  A.  53 :  13  Moo.  I.  A  232 :  6  Bom.  717  :  20  Suth.  Civ.  B.  269). 
So  where  a  Hindd  buys  land  in  the  name  of  his  own  idol  which  no 
one  except  himself  has  the  power  or  right  to  worship,  20  Suth. 
Civ.  B.  95.  As  to  purchases  in  the  name  of  a  wife,  see  8  Cal.  545 > 
where  the  purchaser  was  a  Hindd,  and  9  Suth.  Civ.  R.  338,  where 
the  purchaser  was  a  Muhammadan.  As  to  rebutting  this  presump- 
tion, see  13  Moo.  I.  A.  401 :  S.  C  5  Ben.  578. 

/.  The  presumption  that  a  tenure  is  hereditary  when  it  has 
descended  from  father  to  son  and  the  enjoyment  has  been  long  and 
uninterrupted  (10  Moo.  I.  A.  191 :  11  ibid.  465  :  14  ibid.  247  :  and 
see  as  to  zamind4i*fs,  14  Ben.  139 :  S.  C.  L.  R.  i  I.  A.  282). 

g.  The  presumption  that  all  land  is  liable  to  assessment  to 
Government  revenue  (4  Moo.  I.  A.  497)* 

A.  The  presumption  that  an  adoption  was  duly  made  (2  Ben. 
Appx.  51 :  3  Ben.  A.  C.  J.  145 ;  and  see  13  Moo.  I.  A.  85 :  14  ibid. 
67  :  7  Ben.  i,  5  :  West  and  B.  1 094-1 096). 

t.  The  presumption  in  fiBLVOur  of  a  Hindu  widow's   dealings 
assented  to  by  the  persons  next  in  succession  when  they  took  place 
(i  Bouln.  120  :  3  Suth.  Civ.  R.  14,  col.  2  :  West  and  B.  12 17). 
Estoppel  12.  Section  117  should  be  amended  so  as  to  provide  for  the 

of  agent,  estoppel  of  an  agent,  who  is  not  allowed  to  dispute  his  principal's 
title,  or  to  set  up  the  adverse  title  of  a  third  person,  except  where 
the  principal  was  obtained  fraudulently  or  wrongfully  from  such 
third  person  the  subject  of  the  agency^. 

1 3.  To  sec.  118  should  be  added  a  clause  providing  expressly  whether 
accused  persons  should  or  should  not  be  competent  witnesses  in 
their  own  behalf.  Where  several  persons  are  jointly  accused  ^  it 
might  be  well  to  declare  that  any  one  of  them  may  be  called  as  a 

^  Hardman  v.  WiUcoch,  9  Bing.  382  ». 
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witness  for  or  against  the  co-defendants,  except  where  the  charge 
is  so  framed  as  to  give  him  a  direct  interest  in  obtaining  their 
acquittal^. 

1 4.  Where  facts  material  to  the  decision  of  the  cause  have  come  to 
the  notice  of  the  judge,  and  he  is  not  specially  authorised  to  act  on 
such  knowledge',  it  has  been  held  that  he  must  state  the  facts  in 
open  court  upon  oath,  and  is  liable  to  cross-examination  like  any 
other  witness  (4  Ben.  App.  Cr.  15  :  20  Suth.  Cr.  R.  76).  But  such 
a  practice  seems  inexpedient  where  the  Judge,  as  is  usual  in  India, 
has  no  colleagues  sitting  together  with  him  (2  Cal.  405).  A  section 
settling  the  law  should  be  inserted  after  section  121. 

1 5.  A  privilege  similar  to  that  conferred  by  section  1 26  on  barris- 
ters, attorneys,  etc.  should  be  extended  to  Roman  Catholic  priests, 
by  whom  confession  is  regarded  as  a  religious  duty  and  concealment 
of  the  matter  confessed  as  an  obligation  of  the  most  sacred  kind^ 

16.  Act  II  of  1855  (sec.  22)  enacted  that  a  *  witness,  being  a  party 
to  the  suit,  shall  not  be  bound  to  produce  any  document  in  his 
possession  or  power,  which  is  not  relevant  or  material  to  the  case 
of  the  party  requiring  its  production/  Some  such  provision  should 
be  added  to  section  130  of  the  Evidence  Act,  which  applies  only 
to  witnesses  who  are  not  parties. 

17.  Section  132  should  be  amended  so  as  to  show,  in  accord- 
ance with  46  Geo.  Ill,  cap.  37,  and  the  New  York  Civil  Procedure 
Code,  sec.  837,  that  a  witness  maybe  compelled  to  answer  a  relevant 
question,  the  reply  to  which  would  subject  him  to  a  civil  suit  or 
pecuniary  loss,  or  charge  him  with  a  debt.  It  might  also  be 
desirable  to  require  the  judge  to  make  witnesses  understand  that 
their  answers  to  criminating  questions  cannot  be  used  against 
them  except  on  a  charge  of  giving  false  evidence.  As  Mr.  Field 
observes:  *  When  the  usual  inducements  to  speak  the  truth  are  weak, 
the  addition  of  any  apprehension  as  to  the  consequences  of  speaking 
it,  further  tends  to  falsehood,  which  may  be  prosecuted  by  re- 
moving the  cause  of  such  apprehension  *.' 

18.  The  protection  afforded  by  section  132  should  be  extended  to 
a  witness  who,  either  of  his  own  accord  or  being  compelled  by  the 
Court,  answers  a  criminating  question  which  is  irrelevant,  or  is 
relevant  only  so  far  as  it  affects  his  credit. 

^  6  Suth.  Crim.  R.  91,  per  Glover  J.,  *  as  in  cases  of  interruption  to  the 

in  the  belief  that  he  was  stating  the  proceedings,  or  questions   as  to  the 

English  law.  But  now  see  JR.  v.  Payne,  authenticity  of  a  record. 

L.  R.,  I  C.  C.  349,  where  the  Court  of  ^  See    Livingston's    unanswerable 

Criminal  Appeal  decided  that  where  argument,  Works,  vol.  i.  467-8.  • 

two  prisoners  are  tried  together,  one  is  *  Field,  *  On  Evidence,'  4th  edit.  p. 

not  a  competent  witness  for  the  other.  646. 
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1 9.  The  judge  should  have  a  discretionary  power  to  forbid  leading 
queetionB  to  be  put  to  an  adversary's  witness  who  shows  a  stroDg 
interest  or  bias  in  favour  of  the  cross-examining  party,  and  needs 
only  an  intimation  to  say  whatever  is  most  favourable  to  his  cause. 
A  clause  to  this  effect  might  be  added  to  section  143. 

ao.  When  the  witness  neither  denies  nor  admits  having  made  a 
former  contradictory  statement,  but  replies  that  he  does  not 
remember,  the  Act  should  declare  that  proof  may  be  given  that  he 
in  fact  make  it ;  but  before  such  proof  can  be  given,  the  circum- 
stances of  the  supposed  statement  sufficient  to  designate  the  particular 
occasion  must  be  mentioned  to  the  witness,  and  he  must  be  asked 
whether  or  not  he  made  such  statement  ^  A  clause  to  this  effect 
might  be  added  to  section  145. 

a  I .  A  clause  should  be  added  to  section  1 6a,  showing  in  accordance 
with  a  decision  of  the  Bombay  High  Court',  that  a  partner  maj 
be  compelled,  in  a  suit  to  which  his  co-partners  are  not  parties, 
to  produce  documents  belonging  to  the  firm. 

80  much  for  desirable  additions  to  the  Act.  As  to  changes  in 
its  substance,  sees.  S*^^  should,  as  Sir  James  Stephen  himself 
would  admit,  be  replaced  either  by  his  latest  definition  of  relevancy 
or  by  Mr.  Whitworth*s  rules  above  quoted,  p.  820.  The  present 
illustrations  to  those  sections  will,  with  a  few  slight  changes  in  ar- 
rangement and  wording,  be  appropriate  to  Mr.  Whitworth's  rules. 

The  rules  as  to  giving  previous  convictions  in  evidence,  as  to 
exempting  title-deeds  from  liability  to  production,  and  as  to  ad- 
mitting the  confession  of  an  accused  person  against  his  alleged 
accomplices,  should  be  amended  as  above  suggested. 

Section  S7>  clause  (6)  and  section  8a  should  be  redrawn  so  as  to 
avoid,  in  the  former  section,  the  reference  to  the  law  of  England, 
in  the  latter,  the  reference  to  the  law  in  force  for  the  time  being  in 
England  or  Ireland. 

The  verbal  amendments  suggested  in  the  footnotes  should  also  be 
made ;  and  the  arrangement  should  be  improved  so  as  (a)  to  avoid 
the  numerous  forward  references'  which  now  render  it  impossible 
to  understand  the  Act  without  repeated  perusal,  and  (6)  to  bring 
together  the  provisions  which  deal  with  the  same  matter^. 


^  G.  L.  Procedure  Act,  1854  (sec.  seos.  66  and  74. 
33).                                               '  *  For  example,  the  provinoiui  as  to 

'  I  Bom.  496.  proof  of  hand- writing  in  sees.  45,  47, 

'  Thui  in  sec.  8,  iilustrations  (j)  and  73  ;  of  character,  lecs.  54  and  155. 

and  (A)  refer  to  sect.  3a  and  157:  The  law  as  to  proving  evidence  given 

sec.  21  refers  to  sec.  33  :  sec.  33  to  on  previous  occasions  is  contained  in 

sec.  138  :  sec.  63  to  sec.  76 :  sec.  65  to  no  less  than  six  sections,  viz.  33,  35, 
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IV.     Indian  Fectdiarities  bearing  on  Evidence. 
Lastly,  in  criticisiDg  and  revising  the  Evidence  Act  the  following 
peculiarities  of  Indian   institutions,  Indian   morals,   and   Indian 
practices  should  be  constantly  borne  in  mind  : — 

1.  In  civil  cases,  and  in  most  criminal  cases,  there  is  no  jury,  and  Absence  of 
English  rules  of  evidence  founded  on  the  separation  of  the  functions  J '"7' 

of  the  judge  and  the  jury  are  therefore  inapplicable  to  India. 

2.  The  practitioners  in  many  of  the  mufassal  Courts  cannot  yet  be  The  mu- 
relied  on  to  object  to  improper  questions  and  to  the  admission  of  what  ^^*y 
is  not  evidence,  or  to  take  a  note  of  the  ground  on  which  a  judge  has 
admitted  or  rejected  evidence.    And  their  ideas  as  to  cross-examina- 
tion are  curiously  limited.    They  have  two  stock  questions.    One  is 
directed  to  elicit  that  the  witness  has  been  previously  convicted ; 

the  other  is  an  attempt  to  show  that  he  is  at  enmity  with  the  party 
against  whom  he  is  produced.  Of  course,  if  these  questions  are  an- 
swered in  the  negative  they  simply  recoil  on  the  person  asking  them. 

3.  The  police  in  India  are  far  more  corruptible  than  they  are  The  Police, 
in  England.     They  are,  moreover,  inclined  to  extract  confessions  by 

means  of  tortuie ;  and  their  object  being  often,  not  merely  to  find 
out  the  criminal,  but  to  prove  criminaHty  against  a  particular 
man,  they  stimulate  the  culprit  to  exculpate  himself  at  the  expense 
of  an  alleged  accomplice.  In  the  mufassal  they  prepare  cases  for 
trial ;  but  they  have  little  detective  ability :  they  do  not  under- 
stand what  evidence  is  legally  necessary  or  admissible ;  and  their 
procedure  is  to  adopt  a  theory,  to  support  which  they  mould  the 
evidence,  often  manufacturing  a  necessary  link  when  it  cannot  be 
otherwise  supplied  \ 

4.  Witnesses  in  India  are,  as  a  rule,  far  less  truthful,  far  less  Native  wit- 
accurate  in  observation,  especially  as  to  time  and  distance,  than  '^®*^*®*'- 
the  corresponding  class  of  witnesses  in  England,  more  timid,  more 
revengeful',  more  apt   to  conspire  to  give  false  evidence,  more 

prone  to  raise  a  false  defence,  even  when  not  guilty.  As  to  their 
untruthfulness,  it  will  be  enough  to  quote  two  authorities,  one 
as  to  the  Natives  of  the  North-western  frontiers,  and  the  other  as 
to  those  of  Madras.  *  As  a  general  rule,'  says  Mr.  Elmslie ',  *  it  is 
rarely  possible  in  this  country  to  accept  and  act  upon  uncor- 
roborated direct  testimony.     A  witness  may  perhaps  be  believed 

76,  80,  153,  d.  (3),  and  157;  and  one  is  deemed  a  moral  duty,  especially 

of  these  (sec.  35)  refers  to  two  other  in  the  case  of  a  blood-feud,  or  where 

enactments.  a  female  relative  has  been  dishonoured. 

^  C.  D.  Field  in  the  Law  Quarterly         ^  Notes  on  Crime  and  Criminals  on 

Review,  iv.  209.  the  Peshawur  Frontier,  Jj&hoTe,  1884. 

'  On  the  N.-W.  frontier  vengeance 
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if  he  IB  corroborated  by  some  circumBtanoe  that  cannot  lie.  If 
there  be  no  such  circumstance,  there  must  always  bo  hentation  in 
accepting  his  statement.'  Still  more  strongly  did  the  High  Court 
of  Madras  express  itself  in  the  R&mntfd  case^ :  'Oral  evidence  is 
prima  facie  not  entitled  to  belief;  and  in  this  country  where  in 
a  civil  cause  we  say  that  we  believe,  our  meaning  can  only  be 
that,  being  compelled  to  come  to  a  conclusion,  it  is  more  reasonable 
to  come  to  one  than  to  another  *•' 

5.  Forgery  is  more  or  less  a  trade  all  over  India,  and,  as  above 
remarked,  documents  are  constantly  found  to  have  been  forged 
many  years  before  they  were  intended  to  be  used  as  evidence. 
Even  when  the  forgery  is  recent  the  water-mark,  if  the  writing  be 
on  paper,  and  the  date  of  the  stamp,  if  the  document  be  stamped, 
furnish  no  sure  means  of  detecting  the  forgery,  for  it  is  a  common 
practice,  at  least  in  Bengal  and  Madras,  to  buy  blank  stamped 
papers,  and  lay  them  down  for  future  sale  or  use  as  an  Elnglish  wine- 
merchant  lajrs  down  a  stock  of  wine.  Furthermore,  in  consequence 
of  the  great  number  of  languages  and  alphabets  used  throughout 
British  India,  the  detection  of  forgery  is  more  difficult  than  elsewhere. 

6.  The  practice  of  drilling  witnesses  is  far  more  frequent  in 
India  than  in  England. 

7.  Genuine  confessions  are  frequently  retracted  by  the 
Natives.  '  There  is,  I  think/  says  Duthoit  J.,  'a  great  difference  in 
this  respect  between  the  East  and  the  West.  The  Oriental  has  not 
the  same  tenacity  of  purpose  that  his  western  brother  has,  and 
the  latter  is,  as  a  rule,  no  fatalist.  In  the  parts  of  India  with 
which  I  am  acquainted,  a  man  who  has  been  guilty  of  culpable 
homicide,  not  unfrequently  gives  in  at  once.  He  looks  upon 
himself  as  an  instrument  of  fate,  and  says  of  the  victim  of  his 
malice  or  ungovernable  rage  "  his  time  had  come."  He  is  for  the 
moment  in  despair,  and  glad  to  purchase  immediate  ease  by  making 


^  a  Mad.  H.  C.  233. 

'  Neverthelesfl  in  dealing  with 
Native  testimony  the  Anglo-Indian 
Courts  must  act  as  if  they  believed  in 
the  doctrine  of  the  J  udicial  Committee : 
*  the  ordinary  legal  and  reasonable  pre- 
sumptions of  facts  must  not  be  lost 
sight  of  in  the  trial  of  Indian  cases, 
however  untrustworthy  much  of  the 
evidence  submitted  to  the  Courts  may 
commonly  be;  that  is,  due  weight 
must  be  given  to  evidence  there  as 
elsewhere,  and  evidence  in  a  par- 
ticular case  must  not  be  rejected  iVom 


ageneral  distrust  of  Native  testimony, 
nor  perjury  widely  imputed  without 
some  grave  grounds  to  support  the 
imputation.  Such  a  rejection,  if 
sanctioned,  would  virtually  submit 
the  decision  of  the  rights  of  others  to 
the  suspicions,  and  not  to  the  deli- 
berate judgment  of  their  appointed 
Judges.  Nor  must  an  entire  history 
be  thrown  aside  because  the  evidence, 
or  some  of  the  evidence,  of  some  of 
the  witnesses  is  increditable  {sic)  or 
untrustworthy '  (14  Moo.- 1.  A.  354, 

355)- 
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a  confession.  I  believe  that  confessions  are  more  often  induced  by 
these  motives  than  they  are  by  torture  and  bad  usage.  Speaking 
from  my  own  experience,  I  can  say  that  at  a  single  sessions  in  the 
Budaon  district  (a  bi-monthly  jail-delivery)  I  have  known  quite 
half  a  dozen  instances  of  undoubtedly  genuine  confessions  retracted. 
When  a  man's  confession  has  been  made  and  he  is  transferred  to 
the  Magistrate's  lock-up,  the  petty  indulgences  which  the  police 
allow  to  a  confessing  prisoner  cease,  his  mind  recovers  its  balance, 
his  fellow-prisoners  (especially  in  the  look-up  of  a  district  with 
traditions  such  as  those  of  the  district  to  which  I  have  referred) 
prove  to  him  how  foolish  he  has  been,  and  the  confession  is 
retracted  ^.' 

8.  Dying  declarations  in  India  are  not  to  be  regarded  as  if  Dyincrde- 
they  were   made   in  England.     'Very  often  the  murdered  man  ®^**^<^^3- 
himself  before   his   death  implicates  every  male  member  of  his 
supposed  murderer's  family,  or  of  the  supposed  instigator  of  the 
murder,  hoping  by  this  means  to  drink  the  cup  of  revenge  to  its 

last  dregs  and  to  rid  his  own  family  of  all  future  annoyance  *.' 

9.  In  England,  written  documents  are  seldom  executed  except  Ignorance 
by  those  who  can,  at  any  rate,  read  and  write,  and  are  capable  of  *^^  ^lelp- 
looking   after  their  own   interests.     In   India,   bonds   are   daily  executants, 
executed  by  men,  who  are  either  too  ignorant  to  understand  the 
meaning    of   a  written   document,   or   too  poverty-stricken   and 
helpless  to  contend  with  a  mah^jan  or  sahukdr  on  equal  terms. 

10.  In  India  the  bulk  of  the  internal  trade  is  in  the  hands  of  Mercantile 
gumdshtas,  who  are  treated  as  the  agents  of  their  employers,  and  ^K^'^^s- 
nearly  every  mercantile  transaction  is  effected  through  the  medium 

of  dalldls.  It  is,  therefore,  specially  important  that  the  admission 
of  an  agent  in  the  n^atter  of  his  agency  should  be  taken  as  the 
admission  of  his  principal  ^ 

*  6  All.  550. 

^  See  a  paper  by  Mr.  Battigan,  Law  Magazine,  May  1885,  p.  249. 

'  See  sec.  18  infra. 
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ACT  No.  I  OF  1872, 


PASSED  BY  THE  GOVERNOR  GENERAL  OF 

INDIA  IN  COUNCIL. 

(Beoeived  the  assent  of  the  Governor  Gheneral  on  the  15th  March,  1872.) 


The  Indian  Evidence  Act,  1872. 

As  AMBNDXD  BT  ACTS  XVIII  OF   187  a   AND  III  OF   1 887. 

Whereas  it  is  expedient  to  consolidate,  define,  and  amend  Preamble, 
the  law  of  Evidence ;  It  is  hereby  enacted  as  follows  : — 

PART  I. 

RELEVANCY  OF  FACTS. » 


CHAPTER  I. 


FRELIMINART. 


1.  This  Act  may  be  called  '  The  Indian  Evidence  Act,  Short  title. 
It  extends  to  the  whole  of  British  India  ^,  and  applies  to  all  Extent. 


^  In  this  title  '  relevancy*  seems  to 
mean '  adnuBsibility.*  In  the  heading 
to  Chapter  II  of  this  Part  *  relevancy' 
means  the  having  some  probative 
force. 

*  Sapra,  vol.  i.  p.  488.  It  has  been 
expressly  declared  in  force  in  Upper 
Burma  (Act  XX  of  1886,  sched.  II, 
part  I),  the  SantiQ  Parganas  (Beg. 
in  of  1886),  the  Districts  of  Haz^- 
biKgh,  Lohibrdaga,  and  M^bhum,  Par- 
gana  DhlQbimi,  and  the  Kolhin  in  the 
District  of  Singbhum  and  the  N.W. 
Provinces  Tarai. 

VOL.  II.  3  T 


Outside  British  India  it  is  in  force 
in  the  Hudar^Eb^  Assigned  Districts ; 
the  civil  and  military  station  of 
Bangalore:  the  parganas  in  the 
lUjput&ia  Agency  under  British 
administration  (Todgarh,  Dewair, 
Saroth,  Chang,  and  Kotkarana) : 
the  cantonments  of  Sikandar^b^, 
Dlsah,  and,  probably,  Baroda:  the 
Madras  railway  {Mysore),  the  Ntfg- 
pur  and  Chhattlsgarh  state  railway 
{Khawagarh  and  Nandgaon) :  the 
lUjputiSna-Malwa  state  railway 
{Indore,     Nahha      and     Pataudi), 
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Bepeal  of 

enaoi- 

ments. 


judicial  proceedings  in  or  before  any  Courts  including  Courts 
Martial ^^  but  not  to  affidavits^  presented  to  any  Court  or 
Officer,  nor  to  proceedings  before  an  arbitrator  ^ ; 

and  it  shall  come  into  force  on  the  first  day  of  September^ 
187a. 

2.  On  and  from  that  day  the  following  laws  shall  be 
repealed : — 

(i)  All  rules  of  evidence  not  contained  in  any  Statute^ 
Act,  or  Regulation  in  force  in  any  part  of  British  India  ^. 

(2)  All  such  rules,  laws,  and  regulations  as  have  acquired 
the  force  of  law*  under  the  twenty-fifth  section  of  'The 
Indian  Councils'  Act,  1861,'  in  so  far  as  they  relate  to  any 
matter  herein  provided  for;  and 

(3)  The  enactments  mentioned  in  the  schedule  hereto,  to 
the  extent  specified  in  the  third  column  of  the  said  schedula 

But  nothing  herein  contained  shall  be  deemed  to  affect  any 
provision  of  any  Statute,  Act,  or  Regulation  in  force  in  any 
part  of  British  India  and  not  hereby  expressly  repealed  ^. 

Interpreta-      3.  In  this  Act  the  following  words  and  expressions  are  used 

tion-clanse. 


G.  I.  P.  Bailway  (Karandwar) :  the 
Bombay  states  of  Akalkot  and  J^th 
(the  j^Egfr  territories),  Mysore  (pro- 
bably), the  tract  of  land  in  Bhawalpur 
required  for  the  headworks  of  the 
Bhawalpur-Lodran  canal;  and  (under 
the  Zanzibar  order  in  council  of 
1884,  sec.  8)  Zanzibar. 

^  i.  e.  Native  Courts  Martial  under 
Act  y  of  1869.  As  to  European 
Courts  Martial,  see  44  ft  45  Yic.  c. 
58,  sees.  127,  128,  163,  164,  165. 
The  Indian  Evidence  Act,  subject  to 
such  modifications  therein  as  the 
Governor  General  in  Council  may,  by 
notification  in  the  Gazette  of  India, 
direct^  shall  apply  to  all  proceedings 
before  Indian  Marine  Courts,  Act 
XIV  of  1887,  sec.  68. 

'  See  the  Code  of  Civil  Procedure, 
sees.  194-197,  supra,  p.  538. 

'  See  the  Code  of  Civil  Procedure, 
sees.  506-526,  supra,  pp.  660-667. 
But  letters  written  'without  preju- 
dice/ in  the  course  of  negotiation  for 


an  amicable  adjustment  of  a  claim,  are 
excluded  on  grrounds  of  public  policy, 
and  the  rule  excluding  them  is  as 
binding  on  arbitrators  as  upon  Courts, 
4  Cal.  236. 

*  This  repeals  the  English  rules  of 
evidence  formerly  in  force,  5  Cal.  754 
(S.  C,  L.  R.  7  I.  A.  70),  for  which 
the  Act  is  assumed  to  be  an  adequate 
substitute.  The  result  is  that  no  one 
of  the  numeroas  points  omitted  from 
the  Act  can  be  legally  supplied  by 
reference  to  English  law  of  evidence. 
It  would  have  been  better  to  frame 
the  clause  on  the  model  of  sees.  2 
and  4  of  the  Penal  Code,  so  that  the 
repeal  might  only  apply  to  the  points 
dealt  with  by  the  Act. 

'  in  the  Non-regulation  Provinces. 

*  See,  for  instance,  the  notes  on 
sees.  57  and  76,  the  Code  of  Criminal 
Procedure,  sees.  161, 287,  288,  298  (a), 

339»  343>  467*  473,  476,  533,  and  the 
other  enactments  mentioned  supra, 
pp.  822-827. 


CHAPTER   I.      PRELIMINARY.  85 1 

in  the  following  senses^  unless  a  contrary  intention  appears 
from  the  context  :— 

'Court'  includes  all  Judges  and  Magistrates  and  all  persons,  'Court,' 
except  arbitrators,  legally  authorised  to  take  evidence^. 

'  Fact '  means  and  includes —  <  Fact.' 

(i)  any  thing,  state  of  things,  or  relation  of  things, 
capable  of  being  perceived  by  the  senses ; 

(a)  any  mental  condition  of  which  any  person  is  conscious. 

Illustrations, 

(a)  That  there  are  certain  objects  arranged  in  certain  order  in 
a  certain  place,  is  a  fact. 

{b)  That  a  man  heard  or  saw  something  is  a  fact. 

(c)  That  a  man  said  certain  words  is  a  fact. 

{d}  That  a  man  holds  a  certain  opinion,  has  a  certain  intention, 
acts  in  good  faith,  or  fraudulently,  or  uses  a  particular  word  in 
a  particular  sense,  or  is  or  was  at  a  specified  time  conscious  of 
a  particular  sensation,  is  a  fact. 

(e)  That  a  man  has  a  certain  reputation  is  a  fact. 

One  fact  is  said  to  be  relevant  to  another  *  when  the  one  is  'Relerant.' 
connected  with  the  other  in  any  of  the  ways  referred  to  in  the 
provisions  of  this  Act  relating  to  the  relevancy  of  facts  ^ 

The  expression  '  facts  in  issue '  means  and  includes —  '  Facta  in 

any  fact  from  which,  either  by  itself  or  in  connexion  with  ^^^^®- 
other  facts,  the  existence,  non-existence,  nature,  or  extent  of 
any  right,  liability,  or  disability,  asserted  or  denied  in  any 
suit  or  proceeding,  necessarily  follows. 

Msplanation, — Whenever,  under  the  provisions  of  the  law 
for  the  time  being  in  force  relating  to  civil  procedure  *,  any 

^  For  instance,  a  sub-registrar,  as  facts  to  which  it  is  applied, 

he  is  legally  authorised  to  take  evi-  '  Sees.  5-55,  infra.    In  his  Digest, 

dence,   13  Ben.   Appendix,   40.     In  5th  edition,  p.  2,  Sir  J.  F.  Stephen 

sec.  30  '  Court '  seems  also  to  include  improves  on  this  as  follows:  *The  word 

a  jury,  4  Cal.  493.  *' relevant"  means  that  any  two  facts 

^  The  expression '  relevant  thereto  *  to  which  it  is  applied  are  so  related  to 

occurs  in  sec.  8:    'relevant  to  the  each    other  that    according  to    the 

matters  in  issue  in  any  suit  or  any  common  course  of  events  one  either 

civU  or  criminal  proceeding,' sec.  132 :  taken  by  itself  or  in  connexion  with 

'  relevant  to  the  matter  in  question,'  other  facts  proves  or  renders  probable 

sec.  32,  cl.  (8);  'relevant  to  matters  in  the  past,  present,  or  future  existence 

question,*  sec.  145  :  'relevant  to  the  or  non-existence  of  the  other.' 

suit  or  proceeding,'  sees.   147,  148:  The  expression  '  irrelevant '  occurs 

'relevant  to  the  inquiry,'  sec.   153.  in  sees.  24,  29,  43,  52,  54,  and  165. 

Elsewhere  we  simply  have  the  word  *  Act  XIV  of  1882,  sees.  1 46-1 51, 

'  relevant '  without  any  mention  of  the  supra,  pp.  5  24-5  27. 
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ment.' 


'Evidence/ 


Court  records  an  issue  of  fact^  the  fact  to  be  asserted  or  denied 
in  the  answer  to  such  issue  is  a  fact  in  issue  ^. 

niiistrcUiOTis. 

A  is  accused  of  the  murder  of  B, 
At  his  trial  the  following  facts  may  he  in  issne : — 
That  A  caused  j^'s  death ; 
That  A  intended  to  cause  ^s  death ; 

That  A  had  received  grave  and  sudden  proYocation  from  B ; 
That  A,  at  the  time  of  doing  the  act  which  caused  ^'s  death, 
was,  by  reason  of  unsoundness  of  mind,  incapable  of  knowing 
its  nature. 

'Document'  means  any  matter  expressed  or  described 
upon  any  substance  by  means  of  letters^  figures^  or  marks^  or 
by  more  than  one  of  those  means^  intended  to  be  used^  or 
which  may  be  used*,  for  the  purpose  of  recording  that  matter. 

Illustrations, 
A  writing  is  a  document : 

Words  printed,  lithographed,  or  photographed  are  documents  : 
A  map  or  plan  is  a  document : 

An  inscription  on  a  metal  plate  or  stone  is  a  document : 
A  caricature  is  a  document. 

'  Evidence  *  means  and  includes — 

(i)  all  statements  which  the  Court  permits  or  requires  to 
be  made  before  it  by  witnesses,  in  relation  to  matters  of  fact 
under  inquiry ; 

such  statements  are  called  oral  evidence  ^ : 

(a)  all  documents  produced  for  the  inspection  of  the  Court ; 

such  documents  are  called  documentary  evidence  *. 


*  The  ezpreBsion  *  facts  (or  '  fact  *) 
In  issne '  occnrs  in  sees.  5,  6,  7,  8,  9, 
II,  17,  21, iU.  (d),  33,  36,  43:  'ques- 
tions in  issne,*  sec.  33 :  *  matter  in 
issue,'  sec.  132. 

^  Compare  the  Penal  Code,  sec.  29. 
'  See  infra,  sees.  59,  60,  91,  ezpl. 
3,  119,  and  144,  ezpl. 

*  This  expression  occurs  only  in  the 
headings  to  chapters  Y  and  YI.  The 
definition  of  'evidence'  is  incomplete. 
It  does  not  include  the  statements 
and  admissions  of  the  parties,  their 
conduct  and  demeanor  before  the 
Court,    and    circumstances     coming 


under  the  direct  cognisance  of  the 
Court  and  having  a  material  bearing 
on  the  questions  in  issue.  It  does 
not  include  the  absence  of  producible 
witnesses  or  evidence,^  as  to  which 
see  sec.  114,  ill.  (^).  It  does  not, 
lastly,  include  the  material  evidence 
mentioned  or  referred  to  in  the  Code 
of  Criminal  Procedure,  sees.  218,  293, 
and  the  Code  of  Civil  Procedure,  sec. 
392.    See  supra,  pp.  142,  167,  624. 

As  to  *  direct  evidence/  see  sec.  60 : 
'  primary  evidence,'  sees.  62,  64,  165  : 
*  secondary  evidence,'  sees.  63,  65, 
66. 
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A  fact  is  said  to  be  proved  when,  after  considering  the 'Proved.* 
matters  before  it^,  the  Court  either  believes  it  to  exist,  or 
considers  its  existence  so  probable  that  a  pmdent  man  ought, 
mider  the  circumstances  of  the  particular  case,  to  act  upon 
the  supposition  that  it  exists  \ 

A  fact  is  said  to  be  disproved  when,  after  considering  the  'Duh 
matters  before  it  \  the  Court  either  believes  that  it  does  not  *"^^    * 
exist,  or  considers  its  non-existence  so  probable  that  a  prudent 
man  ought,  under  the  circumstances  of  the  particular  case, 
to  act  upon  the  supposition  that  it  does  not  exist. 

A  fact  is  said  not  to  be  proved  when  it  is  neither  proved  'Not 
nor  disproved K  P'^^^' 

4.  Whenever  it  is  provided  by  this  Act  that  the  Court  may  <May 
presume  a  fact  *,  it  may  either  regard  such  fcict  as  proved,  P'®""™®* 
unless  and  until  it  is  disproved,  or  may  call  for  proof  of  it : 

Whenever  it  is  directed  by  this  Act  that  the  Court  shall 'ShaU 
presiune  a  fact^,  it  shall  regard  such  fact  as  proved,  unless  and  P'®*^™^®- 
until  it  is  disproved  : 

When  one  fact  is  declared  by  this  Act  to  be  conclusive  •  Conclu- 
proof  of  another  •,  the  Court  shall,  on  proof  of  the  one  fact,  "^®  P'*^^'' 
regard  the  other  as  proved,  and  shall  not  allow  evidence  to  be 
given  for  the  purpose  of  disproving  it. 


CHAPTEE  11. 


OF  THE   EELEVANCY   OP  PACTS. 


5.  Evidence  may  be  given  in  any  suit  or  proceeding  of  the  Eyidence 
existence  or  non-existence  of  every  fact  in  issue''  and  of  such  ^^  ^f 


^  This  includes  facts  orally  admitted 
in  court.  See  9  Cal.  366,  as  to  the 
result  of  a  loca}  inquiry  by  a  presiding 
judicial  of&cer. 

^  The  following  cognate  expressions 
occur  in  the  Act :  '  proving/  sees.  68, 
104-111 :  'to  proves'  sees.  32,  50, 
loi :  'must prove/  sec.  loi :  'proof/ 
sees.  4,  loi,  102,  165  :  'produced  in 
proof/  sec.  77  :  'given  in  proof/  sec. 
91  :  '  admissible  in  proof/  sec.  82. 


'  The  expression 'disproved*  occurs 
only  in  sees.  3  and  4 :  the  expression 
'  not  to  be  proved,*  or  *  not  proved/ 
does  not  occur  at  iJl* 

*  See  sees.  86,  87,  88,  90,  114. 

'  See  sees.  79,  80,  81,  82,  83,  84, 
85,  89. 

*  See  sees.  112,  113.  See  also  sees. 
31,  41,  42. 

^  See  the  definition,  sec.  3,  supra, 
p.  851. 
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fiMto  in      other  facts  as  are  hereinafter  declared  to  be  relevant^  and  of 

ime  and  nf  hflrs  1 

&etB.  Explanation. — This  section  shall  not  enable  any  person  to 

give  evidence  of  a  &ct  which  he  is  disentitled  to  prove  by  any 

provision  of  the  law  for  the  time  being  in  force  relating  to 

civil  procedure. 

Illustrationa, 

(a)  il  is  tried  for  the  murder  of  B  by  beating  him  with  a  dab 
with  the  intention  of  caufiing  his  death. 

At  A  'b  trial  the  following  facts  are  in  issue — 

A'%  beating  B  with  the  club  ; 

il*8  causing  ^'s  death  by  such  healing ; 

A\  intention  to  cause  ^'s  death. 

(h)  A  suitor  does  not  bring  with  him,  and  have  in  readiness  for 
production  at  the  first  hearing  of  the  case,  a  bond  on  which  he 
relies.  This  section  does  not  enable  him  to  produce  the  bond 
or  prove  its  contents  at  a  subsequent  stage  of  the  proceedings, 
otherwise  than  in  accordance  with  the  conditions  prescribed  by  the 
Code  of  Civil  Procedure  '. 

Relevancy  6.  Facts  which,  though  not  in  issue,  are  so  connected  with 
forming  ^  ^'^^  ^^  issue  as  to  form  part  of  the  same  transaction  ^,  are 
V^^  of       relevant*,  whether  they  occurred  at  the  same  time  and  place 

sametrans-  tw  • 

action.       Or  at  diflterent  times  and  places. 

Illustrations. 

(a)  A  is  accused  of  the  murder  of  B  by  beating  him.  Whatever 
was  said  or  done  by  ^1  or  J?  or  the  by-standers  at  the  beating,  or 
so  shortly  before  or  after  it  as  to  form  part  of  the  transaction,  is 
a  relevant  fact  **. 

(&)  A  is  accused  of  waging  war  against  the  Queen  by  taking  part 
in  an  armed  insurrection  in  which  property  is  destroyed,  troops  are 
attacked,  and  gaols  are  broken  open.   The  occurrence  of  these  facts 

*  *  and  of  no  others.*  This  im-  Act.  In  his  Digest  of  the  Law  of 
pliedly  imposes  a  duty  on  the  Conrt  Smdencsy  p.  4,  Sir  J.  F.  Stephen  de- 
to  exclude  evidence  of  irrelevant  fines  it  as  '  a  group  of  facts  so  con- 
facts,  irrespective  of  objections  by  nected  together  as  to  be  referred  to 
the  parties.  Compare  sees.  60, 64,  and  by  a  single  legal  name,  as  a  crime, 
the  last  clause  of  the  second  proviso  a  contract,  a  wrong,  or  aiMf  other 
to  sec.  165.  In  criminal  proceedings  subject  of  inquiry  which  may  be  in 
this  duty  is  expressly  imposed  by  the  issue ' — a  curious  definition. 
Criminal  Procedure  Code,  sec.  398.  *  i.  e.  have  a  certain  amount  of 
In  civil  proceedings  see  the  Code  of  probative  force. 

Civil  Procedure,  sec.  140,  para.  2.  *  for  every  part  of  a  transaction  is 

*  Sees.  59-63,  138,  139.  connected  with  every  other  part  as 
•  '  This  word,  which  re-occurs  in  cause,  or  effect,  or  as  effects  of  one 
sees.  13,  cl.  (a),  and  33,  cl.  7  (*  trans-  cause,  Whitworth,  p.  13. 

acted/  sec.  9),  is  not  defined  in  the 
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i»  relevant,  as  foiming  part  of  the  general  transaction,  though  A 
may  not  have  been  present  at  all  of  them  \ 

(c)  A  sues  B  for  a  libel  contained  in  a  letter  forming  part  of  a 
correspondence.  Letters  between  the  parties  relating  to  the 
subject  out  of  which  the  libel  arose,  and  forming  part  of  the  corre- 
spondence in  which  it  is  contained,  are  relevant  facts,  though  they 
do  not  contain  the  libel  itself. 

(d)  The  question  is,  whether  certain  goods  ordered  by  B  were 
delivered  to  A.  The  goods  were  delivered  to  several  intermediate 
persons  successively.     Each  delivery  is  a  relevant  fact '. 

7.  Facts  which  are  the  occasion^  cause^  or  effect^  immediate  Facts 
or  otherwise,  of  relevant  £acts,  or  facts   in  issue,  or  which  ^^'°^  ■'® 

'  ,         '  ,  '  oocanon, 

constitute  the  state  of  things  under  which  they  happened,  canse,  op 
or  which  afforded  an  opportunity  for  their  occurrence  or  trans-  ^^^ 
action,  are  relevant.  iuue. 

lUustrattons, 

(a)  The  question  is,  whether  A  robbed  B. 

The  facts  that,  shortly  before  the  robbery,  B  went  to  a  fair  with 
money  in  his  possession,  and  that  he  showed  it,  or  mentioned 
the  fact  that  he  had  it,  to  third  persons,  are  relevant  *. 

(b)  The  question  is,  whether  A  murdered  B. 

Marks  on  the  ground,  produced  by  a  struggle  at  or  near  the 
place  where  the  murder  was  committed,  are  relevant  facts  \ 

(c)  The  question  is,  whether  A  poisoned  B, 

The  state  of  ^s  health  before  the  symptoms  ascribed  to  poison, 
and  habits  of  B,  known  to  A,  which  afforded  an  opportunity  for  the 
administration  of  poison,  are  revelant  facts  *. 

^  That  war  was  waged  is  one  of  the 
facts  in  issue.  These  occurrences  are 
part  of  that  fact. 

^  Parts  of  the  correspondence  which 
do  not  contain  the  libel  may  be 
causes  or  effects  of  the  publication,  or 
effects  of  B*a  good  faith  or  malice,  or 
effects  of  the  words  having  been  used 
in  a  particular  sense,  or  effects  of  a 
relationship  between  the  parties 
showing  that  the  occasion  was  or  was 
not  privileged,  Whitworth,  p.  14. 

'  Each  delivery  is  a  relevant  fact 
as  being  part  of  the  fact  in  issue: 
Did  the  goods  pass  from  B  to  A? 

*  The  ^fact  that  shortly  before  the 
robbery  B  had  money  in  1^  possession 
is  relevant  as  a  fact  implied  by  the 
fact  in  issue.  That  B  let  other 
persons  know  that  he  had  the  money 
is  relevant  as  a  cause  of  the  fact  in 


issue,  Whitworth,  p.  14. 

'  Marks  on  the  ground,  produced 
by  a  struggle  at  or  near  the  place 
where  the  murder  was  committed, 
are  relevant  facts  as  effects  of  partci  of 
the  fact  in  issue. 

*  That  B  was  ill  before  the  sjrmp- 
toms  ascribed  to  poison  is  relevant  as 
denying  the  connexion  of  cause  and 
effect  between  the  fact  in  issue  (the 
poisoning)  and  the  relevant  isyct  (the 
death).  That  B  was  well  is  relevant 
as  asserting  this  connexion.  Habits 
of  B  known  to  A  which  afforded  an 
opportunity  for  administering  poison 
are,  if  it  is  alleged  that  the  oppor- 
tunity was  availed  of,  relevant  as  part 
of  the  fiftct  in  issue.  If  the  opportunity 
was  not  availed  of,  the  habits  are  not 
relevant,  Whitworth,  p.  14. 
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Motlye,  8.  Any  fact  is  relevant  wliich  shows  and  constitutes    a 

R'^P*^  motive  or  preparation  for  any  fact  in  issue  or  relevant  fact. 
preTioiu  or  The  conduct  ^  of  any  party*,  or  of  any  agent  to  any  party, 
JJ^J^JJ^  to  any  suit  or  proceeding,  in  reference  to  such  suit  or  proceed- 
ing, or  in  reference  to  any  fact  in  issue  therein  or  relevant 
thereto,  and  the  conduct  ^  of  any  person  an  offence  against 
whom  is  the  subject  of  any  proceeding,  is  relevant,  if  such  con- 
duct influences  or  is  influenced  ^  by  any  fact  in  issue  or  relevant 
fact,  and  whether  it  was  previous  or  subsequent  thereto. 

Explanation  L — The  word  'conduct'  in  this  section  does 
not  include  statements^,  unless  those  statements  accompany 
and  explain  acts  other  than  statements  ^ ;  but  this  explanation 
is  not  to  affect  the  relevancy  of  statements  under  any  other 
section  of  this  Act. 

Explanation  IL — ^When  the  conduct  of  any  person  is  re- 
levant, any  statement  made  to  him  or  in  his  presence  and^ 
hearing,  which  affects  such  conduct,  is  relevant ''. 


^  wheUier  contemporaneous  or  not. 

'  This  indades  not  only  the  plain- 
tiff and  defendant  in  a  civil  sniti  but 
parties  in  a  criminal  prosecution,  as, 
for  instance,  a  prisoner  charged  ¥dth 
murder,  7  All.  399. 

'  i.  e.  directly  and  immediately 
influenced.  Acts  resulting  from  some 
intermediate  cause,  such  as  questions 
or  suggestions  by  other  persons,  are 
not '  conduct  *  made  relevant  by  this 
section,  7  All.  385. 

*  As  to  statements,  see  infra,  sees. 

33-39- 

'  Those  statements  are  admissible, 

and    those    only,    'which    are    the 

essential  complement  of  acts  done  or 

refused  to  be  done,  so  that  the  act 

itself,  or  the  omission  to  act,  acquires 

a  special  significance  as  a  ground  for 

inference  with  respect  to  the  issues  in 

the  case  under  trial,  3  Bom.  17,  per 

West  J.     Explanation  i  points  to  a 

case  in  which  a  person  whose  conduct 

is  in  dispute,  mixes  up  together  actions 

and  statements ;  and  in  such  a  case 

those  actions  and  statements  may  be 

proved  as  a  whole.    For  instance,  a 

wounded  person  is  seen  running  down 


a  street  and  calling  out  his  assailanVa 
name  and  the  circumstances  under 
which  the  injuries  were  inflicted. 
Here  what  he  says  and  what  he  does 
may  be  taken  together  and  proved  as 
a  whole.  But  the  case  would  be  very 
different  if  some  passer-by  stopped 
him  and  suggested  some  name  or 
asked  some  question  regarding  the 
transaction.  If  a  person  were  found 
making  such  statements  without  any 
question  first  being  asked,  then  they 
might  be  regarded  as  part  of  his  con- 
duct. But  when  the  statement  is 
made  merely  in  response  to  some 
question  or  suggestion,  it  sl^ows  a 
state  of  things  introduced,  not  by  the 
fact  in  issue,  but  by  the  interposition 
of  something  else,  7  All.  396,  where 
it  was  accordingly  held  that,  in  a  trial 
for  murder,  signs  made  by  the  deceased 
in  reply  to  questions  as  to  the  circum- 
stances under  which  she  had  been 
injured,  could  not  be  admitted  under 
this  section  as  '  conduct.' 

•  'and,'  not  *  or.'     In  England  see 
Neile  v.  JaJcle,  a  C.  &  K.  709. 

^  R.  v.  Edmunds,  6  C.  &  P.  164. 
English  lawyers  say  declarations  which 
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Ulttstrations. 

(a)  A  is  tried  for  the  murder  of  B. 

The  facts  that  A  murdered  C,  that  B  knew  that  A  had  murdered 
Cj  and  that  B  had  tried  to  extort  money  from  A  by  threatening  to 
make  his  knowledge  public,  are  relevant  ^. 

{b)  A  sues  B  upon  a  bond  for  the  payment  of  money.  B  denies 
the  making  of  the  bond. 

The  fact  that,  at  the  time  when  the  bond  was  alleged  to  be  made, 
B  required  money  for  a  particular  purpose,  is  relevant '. 

(c)  A  is  tried  for  the  murder  of  B  by  poison. 

The  fact  that,  before  the  death  of  B,  A  procured  poison  similar 
to  that  which  was  administered  to  By  is  relevant '. 

(d)  The  question  is,  whether  a  certain  document  is  the  will  of  A. 
The  facts  that,  not  long  before  the  date  of  the  alleged  will,  A 

made  inquiry  into  matters  to  which  the  provisions  of  the  alleged 
will  relate ;  that  he  consulted  vakils  in  reference  to  making  the 
will,  and  that  he  caused  drafts  of  other  wills  to  be  prepared,  of 
which  he  did  not  approve,  are  relevant  *. 

(e)  A  is  accused  of  a  crime. 

The  facts  that,  either  before,  or  at  the  time  of,  or  after  the 
alleged  crime,  A  provided  evidence  which  would  tend  to  give  to  the 
facts  of  the  case  an  appearance  favourable  to  himself,  or  that  he 
destroyed  or  concealed  evidence,  or  prevented  the  presence  or  pro- 
cured the  absence  of  persons  who  might  have  been  witnesses, 
or  suborned  persons  to  give  false  evidence  respecting  it,  are  re- 
levant •*. 

(/)  The  question  is,  whether  A  robbed  B, 

The  facts  that,  after  B  was  robbed,  C  said  in  A*a  presence,  Hhe 
police  are  coming  to  look  for  the  man  who  robbed  B,*  and  that  im- 
mediately aftei*wards  A  ran  away,  are  relevant  •. 

(g)  The  question  is,  whether  A  owes  B  rupees  10,000. 

The  facts  that  A  asked  C  to  lend  him  money,  and  that  D  said  to 
C  in  A's  presence  and  hearing,  *  I  advise  you  not  to  trust  A,  for  he 
owes  B  10,000  rupees,'  and  that  A  went  away  without  making  any 
answer,  are  relevant  facts  ^. 


are  part  of  the  res  gettae  may  be 
proved. 

^  as  causes  of  the  fact  in  issue. 

'  as  a  cause  of  the  fact  in  issue. 

'  as  an  effect  of  a  cause  of  the  fact 
in  issue. 

^  as  effects  of  the  cause  of  the  fact 
in  issue. 

^  for  they  are  all  effects  of  the  im- 
mediate cause  (namely,  A^b  resolution 
to  commit  the  offence)  of  the  fact  in 
issue,  Whitworth  p.  15. 

^  the  latter  as  an  effect  of  the  fact 


in  issue,  and  the  former  as  a  cause  of 
the  latter.     (See  infra,  ill.  j.) 

''  for  A^B  going  away  without 
making  any  answer  is  an  effect  of  the 
fact  in  issue,  and  the  other  two  facts 
are  causes  of  that  effect.  So  where  the 
question  was  whether  A  had  volun- 
tarily caused  hurt  to  B,  the  facts  that 
B  had  in  A'b  presence  and  hearing 
stated  to  C,  immediately  after  the 
offence,  that  A  had  committed  it  and 
that  A  did  not  deny  the  commission, 
are  relevant,  10  Cal.  302. 


I 
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(A)  The  question  is,  whether  A  committed  a  crime. 

The  fact  that  A  absconded  after  receiving  a  letter  warning  him 
that  inquiry  was  being  made  for  the  criminal,  and  the  contents  of 
the  letter,  are  relevant  \ 

(f )  A  is  accused  of  a  crime. 

The  facts  that,  after  the  commission  of  the  alleged  crime, 
he  absconded,  or  was  in  possession  of  property  or  the  proceeds 
of  property  acquired  by  the  crime,  or  attempted  to  conceal 
things  which  were  or  might  have  been  used  in  committing  it,  are 
relevant '. 

{j)  The  question  is,  whether  A  was  ravished. 

The  facts  that,  shortly  after  the  alleged  rape,  she  made  a  com- 
plaint relating  to  the  crime,  the  circumstances  under  which,  and 
the  terms  in  which,  the  complaint  was  made,  are  relevant  ^ 

The  fact  that,  without  making  a  complaint,  she  said  that  she  had 
been  ravished  is  not  relevant  as  conduct  under  this  section,  though 
it  may  be  relevant  * 

as  a  dying  declaration  under  section  32,  clause  ( i), 

or  as  corroborative  evidence  under  section  157. 

(k)  The  question  is,  whether  A  was  robbed. 

The  fact  that  soon  after  the  alleged  robbery,  he  made  a  complaint 
relating  to  the  offence,  the  circumstances  under  which,  and  the 
terms  in  which,  the  complaint  was  made,  are  relevant '. 

The  fact  that  he  said  he  had  been  robbed,  without  making  any 
complaint,  is  not  relevant  as  conduct  under  this  section,  though  it 
may  be  relevant' 

as  a  dying  declaration  under  section  32,  clause  (i),  or  as  cor- 
roborative evidence  under  section  157  ^. 

Facts  9.  Facts  necessary  ®  to  explain  or  introduce  a  fact  in  issue 

necessary    ^j,  relevant  fact,  or   which   support   or  rebut  an  inference 

orintro-     suggested  by  a  fact  in   issue  or  relevant  fact,   or  which 

vant  fiu5tB.  establish  the  identity  of  any  thing  or  person  whose  identity 

is  relevant,  or  fix  the  time  or  place  at  which  any  fact  in 

issue  or  relevant  fact  happened,  or  which  show  the  relation 

of  parties  by  whom  any  such  fact  was  transacted,  are  relevant 

in  so  far  as  they  are  necessary  for  that  purpose. 


^  The  absoonding  is  relevant  as  an 
effect  of  the  fact  in  issue :  the  contents 
of  the  letter  as  a  cause  of  that  effect. 

'  as  effects  of  a  fact  in  issue. 

'  as  effects  of  the  fact  in  issue* 

*  i.e.  admissible.  The  Act  contains 
no  definition  of '  admissible,*  and  'ad- 
missibility,' though  'admissible'  oc- 
curs in  sec.  163,  'admissible in  proof 
sec.  82,  and  '  admissibility,*  sec.  i6a. 


*  as  effects  of  the  fact  in  issue.  See 
10  Ben.  Appx.  a. 

*  i.e.  admissible. 

^  See  as  to  illustrations  {j)  and  {k) 
Taylor  §  581.  lUustr.  {j)  admits 
the  terms  of  the  complaint,  and  thus 
lets  in  the  name  of  the  man. 

*  The  Act  gives  no  test  of  the 
necessity.    But  see  infra,  sec.  156. 


CHAPTER   II.      BELEVANCY   OF   FACTS. 


859 


Illtigtrations. 

(a)  The  question  is,  whether  a  given  document  is  the  will  of  A, 

The  state  of  ^'s  property  and  of  his  family  at  the  date  of  the 
alleged  will  may  be  relevant  facts  ^ 

(h)  A  sues  B  for  a  libel  imputing  disgraceful  conduct  to  ii  ;  ^ 
affirms  that  the  matter  alleged  to  be  libellous  is  true. 

The  position  and  relations  of  the  parties  at  the  time  when  the 
libel  was  published  may  be  relevant  facts  as  introductory  to  the 
facts  in  issue  '. 

The  particulars  of  a  dispute  between  A  and  B  about  a  matter 
unconnected  with  the  alleged  libel  are  irrelevant ',  though  the  fact 
that  there  was  a  dispute  may  be  relevant  if  it  affected  the  re- 
lations* between  A  and  B. 

(c)  A  is  accused  of  a  crime. 

The  fact  that,  soon  after  the  commission  of  the  crime,  A  ab- 
sconded from  his  house,  is  relevant,  under  section  8,  as  conduct 
subsequent  to  and  affected  by  facts  in  issue  ^. 

The  fact  that,  at  the  time  when  he  left  home,  he  had  sudden  and 
urgent  business  at  the  place  to  which  he  went,  is  relevant,  as 
tending  to  explain  the  fact  that  he  left  home  suddenly  ^ 

The  details  of  the  business  on  which  he  left  are  not  releyant, 
except  in  so  far  as  they  are  necessary  to  show  that  the  business 
was  sudden  and  urgent^. 

{d)  A  sues  B  for  inducing  C  to  break  a  contract  of  service  made 
by  him  with  A,  C,  on  leaving  A*s  service,  says  to  A — *  I  am 
leaving  you  because  B  has  made  me  a  better  offer.'  This  statement 
is  a  relevant  fact  as  explanatory  of  (Ta  conduct,  which  is  relevant 
as  a  fact  in  issue  ^. 

{e)  Ay  accused  of  theft,  is  seen  to  give  the  stolen  property  to  B, 
who  is  seen  to  give  it  to  ii's  wife.  B  says,  as  he  delivers  it — *  A 
says  you  are  to  hide  this.'  ^'s  statement  is  relevant  as  explanatory 
of  a  fact  which  is  part  of  the  transaction  ^. 


^  Rather:  'So  mach  of  the  state 
of  A^B  property  or  of  his  family 
as  shows  probable  cause  for  his  making 
the  alleged  will,  or  as  shows  the  ab- 
sence of  such  cause,  is  relevant*  (Whit- 
worth,  pp.  7,  1 7). 

'  Bather :  So  much  of  the  position 
and  relations  of  the  parties  at  the 
time  when  the  libel  was  published 
as  shows  cause  for  ^*s  publishing  a 
true  libel  or  a  false  one,  or  the  absence 
of  such  causes,  and  so  much  as  bears 
upon  the  matter  asserted  in  the  libel 
as  cause  of  its  truth  or  otherwise,  are 
relevant. 

'  because  they  do  not  make  any 
fact  in  issue  more  or  less  likely  to 
have  happened. 


*  Rather :  any  part  of  the  position 
and  relations. 

^  It  is  relevant 4ts  an  effect  of  the 
fact  in  issue. 

*  It  is  relevant  as  denying  the  con- 
nection of  cause  and  effect  between 
the  fact  in  issue  and  the  alleged  rele- 
vant fact. 

^  Further  than  that,  they  do  not 
make  the  fact  in  issue  more  or  less 
likely  to  have  happened. 

^  The  statement  is  relevant  as 
affirming  the  connexion  of  cause  and 
effect  between  the  fact  in  issue  (^*s 
persuasion)  and  the  relevant  fact 
(C*8  leaving  -4's  service). 

*  It  is  relevant  as  an  effect  of  a 
fact  in  issue. 


86o 


THE   EVIDENCE   ACT. 


Thingfl 
■aid  or 
done  by 
oonipirator 
in  refer- 
ence to 
common 
ded^. 


When 
facts  not 
relevant 
become 
relevant. 


(/)  ^  is  tried  for  a  riot  and  is  proved  to  have  inarched  at  the 
head  of  a  mob.  The  cries  of  the  mob  are  relevant  as  explanatory 
of  the  nature  of  the  transaction  ^ 

10.  Where  there  is  reasonable  groand  to  believe  that  two 
or  more  persons  have  conspired  together  to  commit  an  offence 
or  an  actionable  wrongs  any  thing  said^  done^  or  written  ^  by 
any  one  of  such  persons  in  reference  to  their  common  in- 
tention^ after  the  time  when  such  intention  was  first  enter- 
tained by  any  one  of  them,  is  a  relevant  fact  as  against  each 
of  the  persons  believed  to  be  so  conspiring,  as  well  for  the 
purpose  of  proving  the  existence  of  the  conspiracy  as  for  the 
purpose  of  showing  that  any  such  person  was  a  party  to  it  \ 

Illustration. 

Reasonable  ground  exists  for  believing  that  A  has  joined  in  a 
conspiracy  to  wage  war  against  the  Queen. 

The  facts  that  B  procured  arms  in  Europe  for  the  purpose  of 
the  conspiracy,  C  collected  money  in  CalcutfA  for  a  like  object,  Z> 
persuaded  persons  to  join  the  conspiracy  in  Bombay,  £  published 
writings  advocating  the  object  in  view  at  Agra,  and  F  transmitted 
from  Delhi  to  ^  at  Cabul  the  money  which  C  had  collected  at 
Calcutta,  and  the  contents  of  a  letter  written  by  ff  giving  an 
account  of  the  conspiracy,  are  each  relevant,  both  to  prove  the 
existence  of  the  conspiracy,  and  to  prove  A^s  complicity  in  it, 
although  he  may  have  been  ignorant  of  all  of  them,  and  although 
the  persons  by  whom  they  were  done  were  strangers  to  him,  and 
although  they  may  have  taken  place  before  he  joined  the  conspiracy 
or  after  he  had  left  it  *, 

U.  Facts  not  otherwise  relevant  are  relevant — 
(i)  if  they  are  inconsistent  with  any  fact  in  issue  or  re- 
levant fact ; 

(a)  if  by  themselves  or  in  connexion  with  other  facts  they 
make  the  existence  or  non-existence  of  any  fact  in  issue  or 
relevant  fact  highly  probable  or  improbable  * 

A*B  complicity,  as  to  make  it  more  or 
less  likely,  are  relevant  for  that  pur- 
pose also.  Cf.  in  England,  It.  v. 
Sardff,  24  Howell's  S.  T.  451-3. 

^  An  adjudication  or  opinion  ex- 
pressed  in  a  judgment,  is  not,  properly 
speaking,  *  a  fact,'  and  certainly  not 
a  fact  within  the  meaning  of  sec.  11, 
6  Cal.  171,  188,  per  Garth  C.J. 
This  section  must  be  read  with,  and 
its  over-extensive  terms  must  be 
limited  by,  sec.  54  and  the  illustra- 


^  That  the  riot  occurred  is  a  fact 
in  issue,  and  tiie  cries  of  the  mob  are 
relevant  as  parts  or  as  effects  of  the 
fact :  see  Lord  George  Gordon's  case, 
21  Howell's  S.  T.  574,  529. 

'  This  admits  a  letter  not  written 
in  furtherance  of  the  conspiracy. 
Secus  in  England. 

•  B.  V.  Amiruddin,  7  Ben.  63 : 
R.  V.  Amir  Khan,  9  Ben.  36. 

*  And  any  of  these  facts  that  are  so 
connected  witlf  the  other  fact  in  issue. 
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•     lUustrcUions, 

(a)  The  question  is,  whether  A  committed  a  crime  at  Calcutta  on 
a  certain  day  J 

The  fact  that,  on  that  day,  A  was  at  Lahore  is  relevant  ^. 

The  fact  that,  near  the  time  when  the  crime  was  committed,  A 
^was  at  a  distance  from  the  place  where  it  was  committed,  which 
'would  render  it  highly  improbable,  though  not  impossible,  that  he 
committed  it,  is'  relevant  \ 

(6)  The  question  is,  whether  A  committed  a  crime. 

The  circumstances  are  such  that  the  crime  must  have  been  com- 
mitted either  hj  A,  £,  (7,  or  D,  Every  fact  which  shows  that  the 
crime  could  have  been  committed  by  no  one  else,  and  that  it  was 
not  committed  by  either  By  C,  or  £>,  is  relevant '. 

12.  In  suits  in  which  damages  are  claimed^  any  fact*  which  Relevant 
will  enable  the  Court  to  determine  the  amount  of  damages  g^j^  f^^ 
which  ought  to  be  awarded  is  relevant  ^.  damages. 

13.  Where  the  question  is  as  to  the  existence  of  any  right  *  l^'acts  rele- 
or  custom  "^^  the  following  facts  are  relevant —  right  or 

(a)  Any  transaction  ®  by  which  the  ri^ht   or  custom   in  p^Btom  is 

^   '  "^  "^  ^  in  question. 


tions  to  sec.  14 :  see  11  Bom.  H.C.  90, 
per  West  J.,  whose  judgment  is  re- 
printed in  the  Law  Journal  for  May 
37,  1876,  pp.  324-326. 

^  as  denying  a  part  of  the  fact  in 
issue. 

^  as  making  a  part  of  the  fact  in 
issue  unlikely. 

'  That  the  crime  was  committed  is 
adduced  as  an  effect  of  the  fact  in 
issue  that  A  committed  it.  To  show 
that  some  other  person  committed  it 
is  relevant  as  denying  the  connexion 
of  cause  and  effect  between  the  fact 
in  issue  and  relevant  fact;  and  to 
show  that  no  other  person  committed 
it,  is  relevant  as  affirming  that  con- 
nexion, Whitworth,  p.  18. 

*  see  as  to  character,  sec.  55. 

'  for  the  amount  is  a  fact  in  issue, 
and  any  fact  which  will  enable  the 
Court  to  determine  it  is  connected 
with  the  fact  in  insue  as  a  cause  or  an 
effect  or  having  a  common  cause. 

'  This  probably  means  only  a  public 
or  private  incorporeal  right,  such  as 
a  right  of  fishery,  6  Cal.  186,  23  Suth. 
Civ.  B.  311,  though  it  has  been  held 
to  include  the  proceedings  in  suits  io 


establish  a  right  to  certain  lands,  22 
Suth.  Civ.  B.  365.  And  the  Bombay 
High  Court  has  ruled  that  judgments 
and  decrees  recognising  rights  between 
parties  to  a  suit  or  between  persons 
whom  they  represent,  even  if  the  par- 
ties to  the  former  suit  be  strangers, 
are  admissible  under  this  section,  3 
Bom.  3,  following  the  decision  of 
Couch  C.J.  in  22  Suth.  W.  B.  365. 
But,  according  to  Grarth  C.J.,  6  Cid. 
186,  the  decision  of  a  Court  is  not  a 
'  transaction,*  and  in  the  Bombay  case, 
the  former  decisions  were  admissible 
under  sec.  40.  See  as  to  'right*  and 
'transaction,'  10  Bom.  442. 

^  As  to  evidence  of  mercantile  usage 
see  7  Moo.  I.  A.  263,  282.  As  to 
family  usage  {kulachar),  6  Ben. 
238,  242  :  12  Ben.  396,  where  the 
P.  C.  said  that  it  must  be  ancient  and 
certain.  See  also  i  Ben.  Short  Notes, 
ix:  20  Suth.  Civ.  B.  157:  13  Ben. 
165 :  Suth.  1864,  p.  20  :  3  Mad.  H.  C. 
77.  As  to  discontinuance  of  such 
usage,  see  12  Moo.  I.  A.  81  and  i 
Cal.  195. 

^  Accordingly,  when  a  set  of  plain- 
tiffs come  into  Court  claiming  a  right 
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question  was  created^  claimed^  modified^  recognised^  asserted, 
or  denied^  or  which  was  inconsistent  with  its  existence : 

(b)  Particular  instances  in  which  the  right  or  custom  was 
claimed^  recognised,  or  exercised,  or  in  which  its  exercise  was 
disputed,  asserted,  or  departed  from. 

IUu9tr€Uion, 

The  question  is,  whether  A  has  a  right  to  a  fishery.  A  deed 
conferring  the  fishery  on  A'b  ancestors,  a  mortgage  of  the  fishery  hy 
^'s  father,  a  subsequent  grant  of  the  fishery  by  A*8  father  irrecon- 
cileable  with  the  mortgage,  particular  instances  in  which  A*b  father 
exercised  the  right,  or  in  which  the  exercise  of  the  right  was 
stopped  by  A^b  neighbours,  are  relevant  facts ^. 

Facto  14.  Facts  showing  the  existence  of  any  state  of  mind — 

e^teDoe  ^^^^  ^^  intention,  knowledge,  good  faith,  negligence,  rashness, 
of  ftaie  of  iH-will  or  good-will  towards  any  particular  person,  or  showing 
body 'or  the  existence  of  any  state  of  body  or  bodily  feeling — ^are 
Y^^  relevant,  when  the  existence  of  any  such  state  of  mind  or  body 
or  bodily  feeling  is  in  issue  or  relevant  ^. 


by  cuBtoxn  as  against  a  defendant,  a 
declaration  by  them  among  themselves 
(but  behind  the  back  of  the  defen* 
dant)  that  they  have  the  right,  and  a 
ooTenant  contrary  to  it,  are  admis- 
sible as  evidence  on  their  behalf,  lo 
Ben.  265,  per  Macpherson  J.  See 
also  20  Suth.  Civ.  B.  345 :  23  ibid. 
162  :  24  ibid.  265,  284,  431. 

^  The  deed  is  relevant  as  a  canse  of 
this  fact  in  issue.  The  mortgage  is 
relevant  as  an  effect  of  the  father*s 
right,  which  is  relevant  as  a  cause  of 
A*B  right.  The  subsequent  grant  is 
relevant  as  denying  a  fact  implied  by 
that  relevant  &ct.  The  particular 
instances  are  relevant  facto  as  effecto 
of  the  father's  right.  The  instances 
in  which  the  exercise  of  the  right  was 
stopt  are  relevant  as  contradicting 
those  relevant  facto. 

*  This  applies  to  the  class  of  cases 
discussed  in  Taylor  on  JSvidence,  8th 
^*  §§  342-346,  that  is  to  say,  cases 
when  a  particular  act  is  more  or  less 
criminal  or  culpable,  according  to  the 
state  of  mind  or  feeling  of  the  person 
who  does  it.  For  instonce,  in  actions 
of  slander,  or  false  imprisonment  or 


malicious  prosecution,  where  malice 
is  one  of  the  main  ingrediento  in  the 
wrong  which  is  charged,  evidence  is 
admissible  to  show  that  the  defendant 
was  actuated  by  spite  or  enmity 
against  the  plaintiff :  or  again,  on  a 
charge  of  uttering  counterfeit  coin, 
evidence  is  admissible  to  show  that 
the  prisoners  knew  the  coin  to  be 
counterfeit,  because  he  had  other 
similar  coin  in  his  possession,  or  had 
passed  such  coin  before  or  after  the 
particular  occasion  which  formed  the 
subject  of  the  charge.  But  the  sec- 
tion does  not  extend  to  cases  where 
the  question  of  guilt  or  innocence 
depends  upon  actual  facto,  and  not 
upon  the  state  of  a  man's  mind  or 
feeling.  We  have  no  right  to  prove 
that  a  man  committed  theft  or  any 
other  crime  by  showing  that  he  com- 
mitted similar  crimes  on  other  occa- 
sions, 6  Cal.  660,  per  Garth  C.J. 

The  words  'or  habit'  should  ap- 
parently be  inserted  after  'state  of 
mind.'  In  illustration  (a)  the  fact 
that  A  was,  at  the  same  time,  in  pos- 
session of  many  other  stolen  articles 
is  relevant  as  proving  a  habit  which 
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Explanation, — A  fact  relevant  as  showing  the  existence  of  a 
relevant  state  of  mind  must  show  that  it  exists,  not  generally, 
but  in  reference  to  the  particular  matter  in  question. 

Tllustraiiona. 

(a)  A  is  accused  of  receiving  stolen  goods  knowing  them  to 
be  stolen.  It  is  proved  that  he  was  in  possession  of  a  particular 
stolen  article. 

The  fact  that,  at  the  same  time,  he  was  in  possession  of  many 
other  stolen  articles  is  relevant,  as  tending  to  show  that  he  knew 
each  and  all  of  the  articles  of  which  he  was  in  possession  to  be 
stolen  ^. 

{b)  A  is  accused  of  fraudulently  delivering  to  another  person  a 
piece  of  counterfeit  coin  which,  at  the  time  when  he  delivered  it,  he 
knew  to  be  counterfeit. 

The  fact  that,  at  the  time  of  its  delivery,  A  was  possessed  of 
a  number  of  other  pieces  of  counterfeit  coin,  is  relevant  *. 

(c)  A  sues  B  for  damage  done  by  a  dog  of  B'Bj  which  B  knew  to 
be  ferocious. 

The  facts  that  the  dog  had  previously  bitten  X,  F,  and  Z^  and 
that  they  bad  made  complaints  to  By  are  relevant  ^ 

{d)  The  question  is,  whether  A,  the  acceptor  of  a  bill  of  ex- 
change, knew  that  the  name  of  the  payee  was  fictitious. 

The  fact  that  A  had  accepted  other  bills  drawn  in  the  same 
manner  before  they  could  have  been  transmitted  to  him  by  the 
payee  if  the  payee  had  been  a  real  person,  is  relevant,  as  showing 
that  A  knew  that  the  payee  was  a  fictitious  person  *. 

(e)  A  is  accused  of  defaming  B  by  publishing  an  imputation 
intended  to  harm  the  reputation  of  B. 

The  fact  of  previous  publications  by  A  respecting  B,  showing  ill- 


makes  the  receiving  with  guilty  know- 
ledge more  likely  than  it  would  be 
without  proof  of  the  habit.  (Whit- 
worth,  p.  8.) 

^  The  fact  that,  at  the  same  time,  A 
was  in  possession  of  many  stolen  arti* 
des  is  relevant  as  an  effect  of  a  habit  of 
receiving  stolen  goods,  which  habit 
is  relevant  as  a  cause  of  his  receiving 
the  particular  article  with  a  know- 
ledge that  it  was  stolen,  Whitworth, 
p.  19.     But  see  11  Bom.  H.  0.  90. 

>  The  fact  that,  at  the  time  of  its 
delivery,  A  was  possessed  of  a  number 
of  other  pieces  of  counterfeit  coin  is 
relevant  as  effects  of  a  habit,  which 
habit  is  relevant  as  a  cause  of  his 
delivering  the  particular  piece  with  a 
knowledge  that  it  was  counterfeit, 
Whitworth,  p.  19.    See  sec.  15,  ill.  (c) 


infra,  and  Reg,  v.  Foster j  24  L.  J.  M. 
C.  134. 

'  as  the  causes  of  a  fact  in  issue, 
i.e.  ^'s  knowledge  that  the  dog  was 
ferocious.  See  Thomcu  v.  Morgan, 
2  C.  M.  &  B.  496. 

^  A^%  knowledge  on  the  previous 
occasions  is  a  cause  of  his  knowledge 
on  the  occasion  in  question:  that 
there  was  not  time  for  the  previous 
bills  to  be  transmitted  to  him  by  the 
payee  if  the  payee  had  been  a  real 
person  is  a  cause  of  A^%  knowledge 
on  previous  occasions;  and  the  fact 
that  A  accepted  the  bills  is  an  affir- 
mation of  the  connexion  of  cause  and 
effect  between  the  fact  concerning 
time  and  the  fact  of  A^%  knowledge. 
See  Oibson  v.  Hunter,  2  H.  Bl.  288. 
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will  on  the  part  of  A  towanls  A  is  relevant,  as  proving  A's  inten- 
tion to  harm  Bb  reputation  by  the  particular  publication  in 
question  ^ 

The  facts  that  there  was  no  previous  quarrel  beetween  A  and  B, 
and  that  A  repeated  the  matter  complained  of  as  he  heard  it,  are 
relevant,  as  showing  that  A  did  not  intend  to  harm  the  reputation 
ofB\ 

(f)  A  IB  sued  by  B  for  fraudulently  representing  to  B  that  C 
was  solvent,  whereby  B,  being  induced  to  trust  C,  who  was 
insolvent,  suffered  loss. 

The  fact  that,  at  the  time  when  A  represented  C  to  be  solvent, 
C  was  supposed  to  be  solvent  by  his  neighbours  and  by  persons 
dealing  with  him,  is  relevant,  as  showing  that  A  made  i^e  repre- 
sentation in  good  faith '. 

{g)  A  is  sued  by  B  for  the  price  of  work  done  by  B,  upon  a 
house  of  which  B  is  owner,  by  the  order  of  C,  a  contractor. 

A*B  defence  is  that  Bb  contract  was  with  C. 

The  fact  that  A  paid  C  for  the  work  in  question  is  relevant,  as 
proving  that  A  did,  in  good  faith,  make  over  to  C  the  management 
of  the  work  in  question,  so  that  C  was  in  a  position  to  contract 
with  B  on  C'b  own  account,  and  not  as  agent  for  A  *. 

(h)  A  is  accused  of  the  dishonest  misappropriation  of  property 
which  he  had  found,  and  the  question  is  whether,  when  he 
appropriated  it,  he  believed  in  good  faith  that  the  real  owner  could 
not  be  found. 

The  fact  that  public  notice  of  the  loss  of  the  property  had  been 
given  in  the  place  where  A  was,  is  relevant,  as  showing  that  A  did 
not  in  good  faith  believe  that  the  real  owner  of  the  property  could 
not  be  found '. 


^  Ltmff  T.  Barrett,  7  Ir.  Law  Bep. 
439  :  Barrett  v.  Lonffy  8  ibid.  331. 

'  The  fact  of  preyioas  publications 
by  A  reipeotixig  B  showing  ill-will 
on  the  part  of  A  towards  ^  is  relevant 
as  an  effect  of  the  same  cause  as  that 
of  which  the  fact  in  issue  is  an  effect. 

The  fact  that  there  was  no  pre- 
vious quarrel  between  A  and  B  is 
relevant  as  alleging  absence  of  fact 
in  issue.  The  fact  that  A  repeated 
the  matter  as  he  heard  it  is  relevant 
as  denying  the  connexion  of  cause 
and  effect  between  the  two  facts,  the 
malicious  intention  and  the  publica- 
tion, Whitworth,  p.  20. 

'  A'b  good  faith  is  in  issue,  i.  e.  Did 
A,  when  he  represented  C  as  solvent, 
think  him  solvent?  is  an  issue.  As 
C*B  insolvency  may  be  put  forward 
on  one  side  as  a  cause  of  il's  thinking 
him  not  solvent,  so  the  fact  that  his 


neighbours  and  persons  dealing  with 
him  supposed  him  to  be  solvent  may 
be  put  forward  as  effects  of  causes 
which  are  causes  also  of  A*b  thinking 
him  solvent.  Thus  the  suppositions 
are  effects  of  causes  of  a  fact  in  issoe, 
Whitworth,  p.  ao.  See  Sheen  v. 
Bumpeteadf  i  Hurlst.  &  C.  358. 

*  The  fact  that  A  paid  C  for  the 
work  in  question  is  relevant.  For  it 
is  in  issue.  Was  ^*b  contract  with  A  ? 
Therefore  that  A  contracted  for  the 
same  piece  of  work  with  C  is  relevant, 
as  showing  absence  of  cause  to  con- 
tract with  B,  and  that  A  paid  C  is 
relevant  as  an  effect  of  the  relevant 
fact  that  he  contracted  with  C 
See  Gerieh  v.  Chartier,  1  Com.  B.  13. 

^  It  is  relevant  as  a  cause  of  A^b 
knowledge  that  the  real  owner  could 
be  found. 
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The  fact  that  A  knew,  or  had  reason  to  believe,  that  the  notice 
-was  given  fraudulently  by  C,  who  had  heard  of  the  loss  of  the 
property  and  wishing  to  set  up  a  false  claim  to  it,  is  relevant,  as 
showing  that  the  fact  that  A  knew  of  the  notice  did  not  disprove 
^'s  good  faith  ^. 

{i)  A  is  charged  with  shooting  at  B  ^th  intent  to  kill  him.  In 
order  to  show  A*b  intent,  the  fact  of  ^'s  having  previously  shot  at 
JB  may  be  proved  *, 

{j)  A  is  charged  with  sending  threatening  letters  to  B,  'Hireat- 
ening  letters  previously  sent  by  il  to  5  may  be  proved,  as  showing 
the  intention  of  the  letters  ^. 

{k)  The  question  is,  whether  A  has  been  guilty  of  cruelty 
towards  B,  his  wife. 

Expressions  of  their  feeling  towards  each  other  shortly  before  or 
after  the  alleged  cruelty,  are  relevant  facts  *, 

(l)  The  question  is,  whether  A*8  death  was  caused  by  poison. 

Statements  made  by  A  during  his  illness  as  to  his  symptoms,  are 
relevant  facts  **. 

(m)  The  question  is,  what  was  the  state  of  ui's  health  at  the  time 
when  an  assurance  on  his  life  was  affected. 

Statements  made  by  ii  as  to  the  state  of  his  health  at  or  near  the 
time  in  question,  are  relevant  fiebcts  \ 

(n)  A  sues  B  for  negligence  in  providing  him  with  a  carriage 
for  hire  not  reasonably  fit  for  use,  whereby  A  was  injured. 

The  fact  that  ^s  attention  was  drawn  on  other  occasions  to  the 
defect  of  that  particular  carriage,  is  relevant '', 

The  fact  that  B  was  habitually  negligent  about  the  carriages 
which  he  let  on  hire,  is  irrelevant  \ 

(0)  A  is  tried  for  the  murder  of  B  by  intentionally  shooting 
him  dead. 

The  fact  that  A,  on  other  occasions,  shot  at  B  is  relevant,  as 
showing  his  intention  to  shoot  B '. 


^  It  is  relevant  as  showing  that 
the  alleged  cause  of  the  fact  in 
issue  had  not  the  effect  of  causing 
the  fact  in  issue,  Whitworth,  pp. 
20,  21. 

'  The  fact  of  A^»  having  previously 
shot  at  B  is  relevant ;  for  A'b  inten- 
tion is  a  fact  in  issue.  The  fact  is 
one  which  may  continue  through  a 
space  of  time,  and  the  previous  shoot- 
ing is  an  effect  of  it,  Whitworth,  p.  2 1 : 
see  B.  V.  Voke,  B.  &B.  531. 

'  Threatening  letters  previously  sent 
by  ^  to  £  are  relevant,  for  the  inten- 
tion to  cause  fear  is  a  fact  in  issue. 
It  is  a  fact  capable  of  prolonged 
existence,  and  the  previous  letters 
may  be  effects  of  it,  Whitworth  p.  21. 
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See  Bobinson*s  ease,  2  East,  P.  C. 
iiio,  1112. 

*  They  are  relevant  as  effects  of 
the  cause  of  the  fact  in  issue,  or  as 
showing  absence  of  cause  of  the  fact 
in  issue. 

^  They  are  relevant  as  effects  of 
the  fact  in  issue. 

*  Aveson  v.  Lgrd  Kinnaird,  6  East, 
188.  They  are  relevant  as  effects  of 
the  fact  in  issue. 

^  as  a  cause  of  J?*8  knowledge, 
which  is  a  fact  in  issue. 

'  apparently  because  it  is  not  con- 
nected with  the  fact  in  issue.  But 
see  note  on  sec.  14,  ill.  (a). 

*  in  other  words,  as  an  effect  of  » 
fact  in  issue,  ul's  intention. 
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The  Uici  that  A  was  in  the  habit  of  shooting  at  people  with 
intent  to  murder  them,  is  irreleyant  \ 

ip)  A  is  tried  for  a  crime. 

The  fact  that  he  said  something  indicating  an  intention  to 
commit  that  particular  crime,  is  releyant  *. 

The  fact  that  he  said  something  indicating  a  general  disposition 
to  commit  crimes  of  that  class,  is  irrelevant '. 

^'■Mstf  15.  When  there  is  a  question  whether  an  act  was  accidental 

question^^  or  intentional^  the  fact  that  such  act  formed  part  of  a  series  of 
whether  similar  occurrences,  in  each  of  which  the  person  doing  the  act 
ddental  or  was  concerned^  is  relevant. 

inten* 

ti«n^i  lUusiratian^, 

(a)  A  is  accused  of  bnming  down  his  house  in  order  to  obtain 
money  for  which  it  is  insured. 

The  facts  that  A  lived  in  several  houses  successively,  each  of  which 
he  insured,  in  each  of  which  a  fire  occurred,  and  after  each  of  which 
fires  A  received  payment  from  a  difierent  insurance  office,  are 
relevant,  as  tending  to  show  that  the  fires  were  not  accidental  *, 

{h)  A  is  employed  to  receive  money  firom  the  debtors  of  B.  It 
is  A*8  duty  to  make  entries  in  a  book  showing  the  amounts  received 
by  him.  He  makes  an  entry  showing  that  on  a  particular  occasion 
he  received  less  than  he  really  did  receive. 

The  question  is,  whether  this  false  entry  was  accidental  or 
intentional. 

The  &ct  that  other  entries  made  by  A  in  the  same  book  are 
false,  and  that  the  false  entry  is  in  eadi  case  in  favour  of  A^  are 
relevant ". 

(c)  A  is  accused  of  fraudulently  delivering  to  ^  a  counterfeit 
rupee. 

The  question  is,  whether  the  delivery  of  the  rupee  was  acci- 
dental. 

^  The  facts  that,  soon  before  or  soon  after  *  the  delivery  to  B, 
A  delivered  counterfeit  rupees  to  C,  2>,  and  E  are  relevant  as 
showing  that  the  delivery  to  B  was  not  accidental  ^. 

^  becaose  he  has  in  each  case  a  remarks  on  this  case   in  Stephen's 

definite  intention  of  killing  the  parti-  Digest,  p.  19  n, 
cular  person  shot  at,  and  there  is  no  ^  as  effects  of   the  cause  of  A'a 

ulterior  common  object  to  connect  to-  making  the   particular    &lse    entry 

gether  the  £ehct  of  thepreyioas  shooting  intentionally :  see  J2.  v.  Richardson, 

and  the  fact  in  issue,  Whitworth,  p.  2  2.  2  F.  &  F.  343. 

'  as  an  effect  of  the  cause  of  his  *  If  the  delivery  to  C,  D  and  E 

committing  the  crime.  took  place  (say)  a  year  before  or  a 

•  as  it  is  not  connected  with  the  year  after  the  deliveiy  to  JS,  it  would 
fiiict  in  issue,  namely,   whether   he  not  be  evidence. 

committed  the  particular  crime.  ^  They  are  relevant  as  effects  of 

*  They  are  relevant  as  effects  of  the  cause  of  the  intentional  delivery 
the  cause  of  the  fact  in  issue :  see  E.  v.  of  the  rupee  in  question.  See  Taylor, 
Gray,  4  F.  &  F.  1102 ;  but  see  the  §  32a. 
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16.  When  there  is  a  question  whether  a  particular  act  was  Eristenoe 
done,  the  existence  of  any  course  of  business,  according  to^f^jugjneBs 

which  it  naturally  would  have  been  done,  is  a  relevant  fact.      ^^en  rele- 
vant. 

Illustrations, 

(a)  The  question  is,  whether  a  particular  letter  was  despatched. 

The  facts  that  it  was  the  ordinary  course  of  business  for  all 
letters  put  in  a  cei*tain  place  to  be  carried  to  the  post,  and  that 
that  particular  letter  was  put  in  that  place,  are  relevant  ^. 

(6)  The  question  is,  whether  a  particular  letter  reached  A .  The 
facts  that  it  was  posted  in  due  course,  and  was  not  returned 
through  the  Dead  Letter  Office,  are  relevant '. 


ADMISSIONS. 

17.  An   admission  is   a  statement,  oral  or  documentary,  Admiision 
which  suggests  any  inference  as  to  any  fact  in  issue  or  re-  ^^^*'^' 
levant  faf^  and  wLh  is  made  by  any  of  the  persons,  and 

under  the  circumstances,  hereinafter  mentioned  ^. 

18.  Statements  made  by  a  party  to  the  proceeding,  or  by  AdmiaBion 
an  agent  *  to  any  such  party,  whom  the  Court  regards,  under  J^^ 
the   circumstances    of  the    case,   as    expressly  or  impliedly  or  '^ 
authorised  by  him  to  make  them  ^,  are  admissions. 

Statements  made  by  parties  to  suits,  suing  or  sued  in  a  J^y  alitor 
representative  character  ®,  are  not  admissions,  imless  they  were  gentative 
made  while  the  party  making  them  held  that  character.  character ; 

Statements  made  by — 


^  as  caoses  of  the  &ct  in  issue.  See 
Hetherington  v.  Kemp,  4  Campb.  193. 

^  The  first  as  a  cause  of  the  fact  in 
issue,  and  the  second  as  affirming  the 
connexion  of  cause  and  effect  between 
the  first  and  the  fact  in  issue.  See 
Wcirren  v.  Warren,  i  C.  M.  &;  R. 
250. 

'  5  Cal.  864.  The  provisions  of 
sees.  17-22  apply  to  criminal  as  weU 
as  to  civil  cases. 

^  For  the  reasons  stated  supra,  p. 
841,  it  is  particularly  important  in 
India  that  the  admission  of  an  agent 
in  the  matter  of  his  agency  should 
be  taken  as  the  admission  of  his  prin- 
cipal.    For    the  purpose  of  making 


admissions  with  reference  to  a  joint 
concern  or  common  subject  of  interest, 
one  partner  or  co-contractor  is  con- 
sidered to  be  the  agent  of  the  others, 
II  Cal.  588,  591. 

^  Thus  a  party  is  bound  by  an 
admission  of  fact  made  by  his  vakil, 
2  Moo.  I.  A.  253.  But  the  guardian 
of  a  minor  cannot  bind  his  ward  by 
admissions  of  previous  transactions, 
10  C.  L.  R.,  cited  by  Field,  118;  and  of 
course  an  admission  by  one  of  several 
defendants  in  a  suit  is  no  evidence 
against  another  defendant,  L.  R.,  2  I. 
A.  129. 

*  e.  g.  an  executor,  an  administra- 
tor, or  the  assignee  of  an  insolvent. 
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^V^       (1)  perwns  who  have  any  proprietary  or  pecuniary  interest 
in  rabjeot  ^  ^^  subject-matter  of  the  proceedings  and  who  make  the 
matter;      statement  in  their  character  of  persons  so  interested,  or 
by  penon        (2)  persons  from  whom  the  parties  to  the  suit  have  derived 
interwt  ^"^  their  interest  ^  in  the  subject-matter  of  the  suit^ 
d«riT6d.  are  admissions^  if  they  are  made  daring  the  continuance  of 

the  interest '  of  the  persons  making  the  statements. 

Admif-  19,  Statements  made  by  persons  whose  position  or  liability 

pnton»      i^  ^  necessary  to  prove  as  against  any  party  to  the  suit^  are 
whose  poti-  admissions,  if  such  statements  would  be  relevant  as  a£uinst 

tion  matt  ,  ..... 

be  proved   8uch  persons  in  relation  to  such  position  or  liability  in  a  suit 

JJ^^  brought  by  or  against  them,  and  if  they  are  made  whilst  the 

luii.  person  making  them  occupies  such  position  or  is  subject  to 

such  liability  ^. 

niiLatration. 

A  undertakes  to  collect  rents  for  £. 
B  sues  A  for  not  collecting  rent  due  from  C  to  B, 
A  denies  that  rent  was  due  from  C  to  B, 

A  statement  by  C  that  he  owed  B  rent  is  an  admission,  and  is  a 
relevant  fact  as  against  A,\f  A  denies  that  C  did  owe  rent  to  B, 

AdnuB-  20*  Statements  made  by  persons  to  whom  a  party  to  the 

p«noxu  ez-  ^*  ^^^  expressly  referred  for  information  in  reference  to  a 
preialy  re-  matter  in  dispute  are  admissions  *. 

ferred  to 


by  party  to 
Buit. 


rUustration, 

The  question  is,  whether  a  horse  sold  by  ii  to  ^  i^  sound. 
A  says  to  B — *  Go  and  ask  C,  C  knows  all  about  it.'     (7's  state- 
ment is  an  admission. 


Proof  of  21.  Admissions  are  relevant  and  may  be  proved  as  against 
agaiMt^  ^^^  person  who  makes  them^  or  his  representative  in  interest* ; 
pewoM       but  they  cannot  be  proved  by  or  on  behalf  of  the  person  who 


^  That  an  auction-purchaBer  at 
a  Bale  for  arrears  of  revenue  does  not 
'  derive '  any  interest  from  the  de- 
faulter, see  8  Suth.  Civ.  B.  232. 

'  in  the  subject-matter  of  the  suit. 
See  Fentoick  v.  Thornton,  M.  &;  M. 
51,  and  Pocock  v.  Billing,  2  Bing. 
269.  The  admission  of  a  partner 
made  after  the  dissolution  of  the 
partnership,  in  regard  to  the  business 
of   the    firm    previously   transacted, 


would  be  admissible  against  aU  the 
partners,  Prt^cAarifv.  Draper,  i  Buss, 
ft  M.  191,  199,  200. 

»  See  Taylor,  §  759. 

*  Taylor,  §§  760-764,  and  see  sec. 
31  infra. 

'  e.  g.  the  purchaser  of  property  at 
an  execution-sale,  21  Suth.  Civ.  B. 
14S:  see  2  Ben.  P. C.  78:  L.  B.,8I.A. 
75  :  9  Cal.  265 :  6  Bom.  490. 
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makes  them  or  by  his  representative  in  interest^  except  in  the  making 

«•   11       >  tiiem,  and 

following  cases  :-^  \^j  ^ 

(1)  An  admission  may  be  proved  by  or  on  behalf  of  ^'^c^i*^?*' 
person  making  it^  when  it  is  of  such  a  nature  that^  if  the 
person  making  it  were  dead^  it  would  be  relevant  as  between 
tliird  persons  under  section  32. 

(2)  An  admission  may  be  proved  by  or  on  behalf  of  the 
person  making  it,  when  it  consists  of  a  statement  of  the 
existence  of  any  state  of  mind  or  body  ^,  relevant  or  in  issue, 
made  at  or  about  the  time  when  such  state  of  mind  or  body 
existed,  and  is  accompanied  by  conduct  rendering  its  &dsehood 
improbable.  • 

(3)  An  admission  may  be  proved  by  or  on  behalf  of  the 
person  making  it,  if  it  is  relevant  otherwise  than  as  an 
admission^. 

Ilhtstrations, 

(a)  The  question  between  A  and  B  is,  whether  a  certain  deed  is 
or  is  not  forged.    A  affirms  that  it  is  genuine,  B  that  it  is  forged. 

A  may  prove  a  statement  by  B  that  the  deed  is  genuine,  and  B 
may  prove  a  statement  by  A  that  the  deed  is  forged ;  bnt  A  cannot 
prove  a  statement  by  himself  that  the  deed  is  genuine,  nor  can  B 
prove  a  statement  by  himself  that  the  deed  is  forged. 

(b)  A,  the  captain  of  a  ship,  is  tried  for  casting  her  away. 
Evidence  is  given  to  show  that  the  ship  was  taken  out  of  her 

proper  course. 

A  produces  a  book  kept  by  him  in  the  ordinary  course  of  his 
business,  showing  observations  alleged  to  have  been  taken  by  him 
from  day  to  day,  and  indicating  that  the  ship  was  not  taken  out  of 
her  proper  course.  A  may  prove  these  statements,  because  they 
would  be  adnussible  between  third  parties,  if  he  were  dead,  under 
section  32,  clause  (2). 

(c)  A  is  accused  of  a  crime  committed  by  him  at  Calcutta.. 

He  produces  a  letter  written  by  himself  and  dated  at  Lahore  on 
that  day,  and  bearing  the  Lahore  post-mark  of  that  day. 

The  statement  in  the  date  of  the  letter  is  admissible,  because, 
if  A  were  dead,  it  would  be  admissible  under  section  32,  clause  2. 

(d)  A  is  accused  of  receiving  stolen  goods  knowing  them  to  be 
stolen. 

He  offers  to  prove  that  he  refused  to  sell  them  below  their  value.. 

A  may  prove  these  statements,  though  they  are  admissions, 
because  they  are  explanatory  of  conduct  influenced  by  facts  in 
issue. 

(e)  A  is  accused  of  fraudulently  having  in  his  possession  counter- 
feit coin  which  he  knew  to  be  counterfeit. 

^  Sec.  14  Bupra.  '  See  sec.  6  supra. 
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He  offers  to  prove  that  he  asked  a  skilfal  person  to  examine  the 
coin,  as  he  doubted  whether  it  was  counterfeit  or  not,  and  that  that 
person  did  examine  it  and  told  him  it  was  genuine. 

A  may  prove  these  facts  for  the  reasons  stated  in  the  last  pre- 
ceding Dlustration. 

When  onJ  22.  Oral  admissions  ^  as  to  the  contents  of  a  document  are 
Mtooon-  i*ot  relevant*,  unless  and  until  the  party  proposing  to  prove 
tenii  of  them  shows  that  he  is  entitled  to  g^ve  secondary  evidence  of 
arerele-  the  contents  of  such  document  under  the  rules  hereinafter 
^"^*'  contained  ^,  or  unless  the  genuineness  of  a  document  produced 

is  in  question  ^. 

Admis-  23.  In  civil  cases  no  admission  is  relevant ',  if  it  is  made 

civil  cMOfl  either  upon  an  express  condition  that  evidence  of  it  is  not  to 
whenrele-  te  given,  or  under  circumstances  from  which  the  Court  can. 

infer  that  the  parties  agreed  together  that  evidence  of   it 

should  not  be  given. 

Explanation. — Nothing  in  this  section  shall  be  taken  to 

exempt  any  barrister,  pleader,  attorney,  or  vakil  from  giving 

evidence  of  any  matter  of  which  he  may  be  compelled  to  give 

evidence  under  section  126. 

Confession  24.  A  Confession  made  by  an  accused  person  is  irrelevant' 
relevant  in  Ml  *  criminal  proceeding,  if  the  making  of  the  confession 
•^JJ^  appears  to  the  Court  ®  to  have  been  caused  by  an  inducement, 
ing.  threat '',  or  promise,  having  reference  to  the  charge  against  the 

accused  person  ®,  proceeding  from  a  person  in  authority  ®  and 
su£Eicient,  in  the  opinion  of  the  Court,  to  give  the  accused 


^  SecuB  as  to  written  admiasions; 
such  as  recitals  in  another  document 
or  pleadings  in  court,  which,  in  the 
case  of  a  disputed  document,  are  often 
the  best  evidence  of  its  genuineness. 

^  i.  e.  admissible. 

'  See  sec.  65. 

*  This  section,  agreeing  with  the 
decision  in  L.  R.,  10  I.  A.  79,  de- 
signedly departs  from  the  rule  in 
Slatterie  v.  Pooley,  6  M.  &  W.  669. 

^  i.  e.  inadmissible. 

*  9  Bom.  H.  C.  367  :  11  ibid.  138. 
^10  Ben.  Appz.  i. 

*  See,e.  g.  R  .v.  Sexton,  3  Buss.  C.  & 
M.  5th  ed.  445 :  R,  v.  Green,  6  C.  &  P. 
655- 


»  9  Bom.  H.  C.  358,  where  held 
that  a  travelling  auditor  of  a  railway 
company  was  '  a  person  in  authority  * 
as  regards  one  of  its  booking  clerks. 
The  test  would  seem  to  be,  had  the 
person  authority  to  interfere  with  the 
matter;  and  any  concern  or  interest 
in  it  would  appear  to  be  held  sufficient 
to  give  him  that  autiiority,  ibid.  369, 
and  see  10  Bom.  232.  But  the 
members  of  a  panchiyat  sitting  to 
consider  whether  two  persons  should 
be  excommunicated  for  having  com- 
mitted a  murder  are  not  *  in  authority  * 
within  the  meaning  of  this  Act,  4 
All.  46. 
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person  grounds^  which  would  appear  to  hun  reasonable^  for 
supposing  that  hy  making  it  he  would  gain  any  advantage  or 
avoid  any  evil  of  a  temporal  nature  ^  in  reference  to  the  pro- 
ceedings against  him  ^. 

25.  No  confession^  made*  to  a  police   oflScer^,  shall  be  Confeaaion 
proved  as  against  a  person  accused  of  any  offence  ®.  ^  police. 

26.  No  confession  "^  made  by  any  person  whilst  he  is  in  Confession 
the  custody  of  a  police  oflScer,  unless  it  be  made  in  the  im-  ^^^^'^^jf 
mediate  presence  of  a  Magistrate^  shall  be  proved  as  against  police, 
such  person®. 

27.  Provided  that,  when  aiyr  fact  is  deposed  to  ®  as  dis-  How  much 
covered  in  consequence  of  information  *®  received  from  a  person  lionre* 
accused  of  any  offence,  in  the  custody  of  a  police  officer,  so  ceivedfrom 
much  of  such  information,  whether  it  amounts  to  a  confession  may  be 
or  not  ^\  as  relates  distinctly  to  the  fcwjt  thereby  discovered,  P^o^^d. 
may  be  proved  ^^. 


*  JB.  V.  Gilhamy  M.  C.  C.  186  :  R. 
V.  Wild,  ibid.  452. 

'  As  to  this  section  and  sees.  25,  26, 
see  5  Bom.  17.  A  confession  does 
not  become  'irrelevant'  merely  be- 
cause the  memorandum  required  by 
law  to  be  attached  thereto  by  the 
Magistrate  taking  it  has  not  been 
written  exactly  in  the  form  prescribed : 
3  All.  338. 

'  '  Confession*  here  does  not  include 
*  admission,*  6  Cal.  530,  following  10 
Ben.  Appz.  2. 

*  by  an  accused  per{K>n,  9  Bom. 

134- 
'  A    Village  Magistrate   (in    the 

Madras  Presidency)  is  not  a  '  police 
officer/  7  Mad.  287.  But  the  Com- 
missioner and  Deputy  Conmiissioner 
of  police  are  *  police  officers '  as  much 
as  the  more  ordinary  members  of  the 
force,  I  Cal.  216. 

*  This,  of  course,  does  not  preclude 
the  counsel  for  one  accused  person 
from  asking,  on  behalf  of  his  client, 
questions  to  prove  a  confession  made 
by  another  accused  person,  2  Bom. 
64.  Section  25  is  not  qualified  by  sec- 
tion 261,  I  Cal.  215. 


^  This  includes  any  admission  of 
a  criminating  circumstance,  though 
made  in  the  course  of  a  self-exculpa* 
tory  statement,  and  not  as  a  con- 
fession, 6  Bom.  34. 

"  This  means  that  a  confession 
made  by  a  prisoner  in  custody  to  any 
person  other  than  a  police-officer,  is 
admissible,  if  made  in  the  presence  of 
a  magistrate.  The  object  is  to  ex- 
clude confessions  obtained  through 
undue  influence,  i  Cal.  215. 

•  by  any  one. 

*®  not  *  act,'  10  Bom.  595,  following 
4  All.  198  and  6  All.  509. 

^^  The  words  '  whether  it  amounts 
to  a  confession  or  not '  are  to  be  read 
as  qualifying  the  word  *  information  * 
in  Uie  immediately  preceding  context, 
not  the  words  '  so  much.* 

^'10  Bom.  595.  This  section  is  a  pro- 
viso, not  only  to  sec.  26,  but  also  to 
sec.  25,  6  All.  509  (Mahmtid  J.  dis- 
senting). The  object  of  sees.  25  and 
26  is  'to  deter  the  police  from  ex- 
torting confessions  by  rendering  such 
confessions  absolutely  inadmissible  in 
proof,  unless  made  in  the  immediate 
presence  of  a  magistrate.*     '  The  pro. 
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Confeidon  28«  If  such  a  confession  as  is  referred  to  in  section  24  is 
^^^^^^made  after  the  impression  caused  hj  any  such  inducement, 
imprcMi<m  threat,  or  promise  has,  in  the  opinion  of  the  Court,  been  folly 
indaod-  ^   removed,  it  is  relevant  *. 

Conf    'on      ^®*  ^^  ®^^^  *  confession  is  otherwise  relevant,  it  does  not 

otherwiM    become  irrelevant  merely  because  it  was  made  under  ^  promise 

noTto'be-   ^^  secrecy*,  or  in  consequence  of  a  deception  practised  on  the 

oome  ir-     accused  person  for  the  purpose  of  obtaining  it  ^,  or  when  he 

beoaiue  of  ^'^^^  drunk  ^,  or  because  it  was  made  in  answer  to  questions 

promiM  of  ^hich  he  need  not  have  answered  *,  whatever  may  have  been 

the  form  of  those  questions,  or  because  he  was  not  warned  ® 

that  he  was  not  bound  to  njake  such  confession,  and  that 

evidence  of  it  might  be  given  against  him. 

CoBiideTA-      30.  When  more  persons  than  one  are  being  tried ''  Jointly 

proYedoon-  for  the  same  offence  ^,  and  a  confession  ®  made  by  one  of  such 

^^^^     persons  affecting  himself  and  some  other  of  such  persons  is 

penon        proved  ^®,  the  Court  *^  may  take  into  consideration  ^^  such  con- 

Slfo^i™  *^si^^  *«  ««^"^*  «^<^^  «*t^'  P«^^^  «*  w«U  «*  «e^i^st  the 
jointly        person  who  makes  such  confession  ^^. 

under  truJ 

for  Mune      hibition  oontuned  in  these  sections  others,  7  Mad.  102. 

offence.        ihonld  be  strictlj  Applied,  and  any  *  5  Bom.  63.  If tirder  and  abetment 

relaxation  of  it  in  accordance  with  of  murder  are  not  the  same  offence, 

the  proviso    in    sec.   27    should    be  7  Mad.  580. 

sparingly  admitted,  and  only  to  the  *  This  means  an  admission  of  guilt, 
extent  of  so  much  of  the  accused^s  not   a    mere    self-inculpatory  state- 
statement  as  directly  and  distinctly  ment,  falling  short  of  such  admission, 
relates  to  the  fact  alleged  to  have  7  AU.  648.     Still  less  can  it  mean  a 
been  discovered  in  consequence  of  it,  self-excidpatory  statement,  6  Cal.  279. 
4  All.  204.    And  see  6  All.  509,  per  ^®  Thus  when  the  judge  examines 
Straight  J.;  11  Gal.  641,  per  Norris  each  of  two  accused  persons  in  the 
J.,  and  Tayl.  §  902,  from  the  last  absence  of  the  other,  the  examination 
sentence  of  which  sec  27  is  derived.  of  each  can  be  used  only  as  against 
^  i.  e.  admissible.  himself,  unless  it '  proved '  as  against 
'  B,  V.  Shaw,  6  C.  &  P.  372.  the  person  to  whose  prejudice  it  is  to 
'  R.  V.  Derrington,  2  0.  ft  P.  418,  be  used,  6  Bom.  124,  and  see  7  Cal. 
and  see  20  Suth.  Or.  B.  33.  65. 

*  B.  V.  SpiUhury,  7  C.  &  P.  187.  "  In  a  trial  by  a  judge  with  a  jury 

*  7  Suth.  Gr.  B.  56  :  and  see  B.  v.  this  includes  both  the  judge  and  the 
SimonSy  6  C.  &  P.  540,  where  Alderson  jury,  4  Gal.  483. 

B.  said  that  what  a  person  was  over-  '^  24  Suth.  Gr.  B.  42. 

heard  saying  to  his  wife,  or  even  ^'  The  test  which  this  section  in- 

saying  to  himself,  is  evidence.  tends  to  be  '  applied  to  a  statement 

'  I  Ben.  O.  Gr.  15.  of  one  prisoner  proposed  to  be  used 

^  Gonfessions    made    by   some    of  in  evidence  as  against  another,  is  to 

several  co-prisoners  charged  but  not  see  whether  it  is  sufficient  by  itself 

tried  are  not  admissible  against  the  to  justify  the  conviction  of  the  person 
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(a)  A  and  B  are  jointly  tried  for  the  murder  of  C,  It  is  proved 
tliat  A  said, — *  B  and  I  murdered  C'  The  Court  may  consider 
tlie  effect  of  this  confession  as  against  B, 

(5)  A  is  on  his  trial  for  the  murder  of  C.  There  is  evidence  to 
show  that  C  was  murdered  by  A  and  B,  and  that  B  said, — *  A  and 
I  murdered  (7.* 

This  statement  may  not  be  taken  into  consideration  by  the 
Court  against  A^  as  ^  is  not  being  jointly  tried. 

31.  Admissions  are  not  conclusive  proof  of  the  matters  Admis- 
admitted^  but  they  may  operate  as  estoppels  under  the  pro-  ^^^^y^ 
visions  hereinafter  contained  ^.  proof,  but 

mayesiop. 


STATEMENTS   BY   PERSONS  WHO   CANNOT  BE   CALLED 

AS  WITNESSES. 

32.  Statements,  written  or  verbal  ^,  of  relevant  facts  made  Cases  in 
by  a  person  who  is  dead  ^,  or  who  cannot  be  found,  or  who  J^ement 
has  become  incapable  of  giving  evidence,  or  whose  attendance  of  relevant 
cannot  be  procured  without  an  amount  of  delay  or  expense  J^on^ho 
which,  under  the  circumstances  of  the  case,  appears  to  the  "  ^^''^^ 
Court   imreasonable,   are    themselves   relevant  facts   in   the  found,  &c., 

following  cases  :—  "  relevant. 

(i)  When  the  statement  is  made  by  a  person  as  to  the  When  it 
cause  of  his  death,  or  as  to  any  of  the  circumstances  of  the  cause  of 


death : 


making  it,  of  the  offence  for  which  he  serve  as  some  guarantee  for  the  truth 

is  being  jointly  tried  with  the  other  of  the  accusation  against  the  other, 

person  or  persons  against  whom  it  is  10  Ben.  458,  per  Phear  J.     As  to  the 

tendered.     In  fact,  to  use  a  popular  necessity  of  corroborating  a  confes- 

and  well-understood  phrase,  the  con-  gion  made  by  one  of  several  persons 

fessing  prisoner  must  tar  himself  and  tried  jointly  for  the  same  offence,  i 

the  person  or  persons  he  implicates  All.  664,  675.    That  the  confession 
with  one  and  the  same  brush,'  2  All.  *  of  one  of  the  prisoners   cannot  be 

446.    The  confession  must  implicatei  used  to  corroborate  the  evidence  of 

the  confessing   person    substantially  an  accomplice  against  the  others,  see 

to  the  same  extent  as  it  implicates  n  Bom.  H.  C.  196:   i  Bom.  475: 

the  person  against  whom  it  is  to  be  and  see  4   Cal.  485 :    i  Mad.  163 : 

used,  in  the  commission  of  the  offence  2  Al].  387. 

for  which  the    prisoners   are   being  ^  Sec.  115,  and  seeTayl.  §  817. 

jointly  tried.      This    implication    of  ^  But  the  statements  referred  to  in 

himself  by  the  confessing  person  is  clauses    (6)    and    (7)    can    only  be 

intended  by  the  Legislature  to  take  written. 

the  place  as  it  were  of  the  sanction  of  '  As  to  the  burthen  of  proving  the 

an  oath,   or  rather    is  supposed  to  death,  see  sec.  104  infra. 
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or  iinuule 

inoonneof 

bosiiiMM; 


or  agunst 
interest  of 
maker; 


or  givef 
opinion  as 
to  public 
right  or 
custom,  or 
matters  of 
general 
interest; 

or  relates 
to  exist- 
ence of 
relation- 
ship; 


transaction  which  resulted  in  his  deaths  in  cases  in  which  the 
cause  of  that  person^s  death  comes  into  question  ^. 

Such  statements  are  relevant^  whether  the  person  who 
made  them  was  or  was  not^  at  the  time  when  they  were  made^ 
under  expectation  of  deaths  and  whatever  may  be  the  nature 
of  the  proceeding  in  which  the  cause  of  his  death  comes  into 
question. 

(2)  When  the  statement  was  made  by  such  person  in  the 
ordinary  course  of  business  \  and  in  particular  when  it  consists 
of  any  entry  or  memorandum  made  by  him  in  books  kept  in 
the  ordinary  course  of  business^  or  in  the  discharge  of  pro- 
fessional duty;  or  of  an  acknowledgment  written  or  signed 
by  him  of  the  receipt  of  money,  goods,  securities  or  property 
of  any  kind ;  or  of  a  document  used  in  conmierce  written  or 
signed  by  him  ^,  or  of  the  date  of  a  letter  or  other  document 
usually  dated,  written  or  signed  by  him. 

(3)  When  the  statement  is  against  the  pecuniary  or  pro- 
prietary interest  of  the  person  making  it*,  or  when,  if  true,  it 
would  expose  him  ®  or  would  have  exposed  him  to  a  criminal 
prosecution  or  to  a  suit  for  damages. 

(4)  When  the  statement  gives  the  opinion  of  any  such 
person,  as  to  the  existence  of  any  public  right  or  custom  or 
matter  of  public  or  general  interest,  of  the  existence  of  which, 
if  it  existed,  he  would  have  been  likely  to  be  aware,  and  when 
such  statement  was  made  before  any  controversy  as  to  such 
right,  custom,  or  matter  had  arisen. 

(5)  When  the  statement  relates  to  the  existence  of  any 
relationship  by  blood,  marriage,  or  adoption  between  persons 
as  to  whose  relationship  the  person  making  the  statement 


^  In  a  trial  for  murder,  it  appeared 
that  the  deceased  shortly  before  her 
death  was  questioned  by  yarious 
persons  as  to  tiie  circumstances  in 
which  the  injury  had  been  inflicted 
upon  her,  and  that  she  was  then  un- 
able to  speak  but  was  conscious  and 
able  to  make  signs.  The  Allahabad 
High  Court  held  (Mahmtid  J.  dis- 
senting) that  the  questions  and  signs 
taken  together  might  be  regarded  as 
'verbal'  statements  within  the  mean- 
ing of  this  section,  7  All.  385.  Where 
a  girl  was  kiUed  by  being  raped,  her 


dying  declaration  was  admitted  in 
1 866  on  a  charge  of  rape,  6  Suth.  Cr.  R. 
75,  col.  a.  But  apparently  it  would 
not  be  a  'releyant  fact*  under  this 
section. 

'  i.e.  inadmissible.  The  clause 
applies  in  any  case,  whether  criminal 
or  civil,  see  ill.  (a). 

»  Sec.  114,  ill.  (/). 

*  9  Ben.  Appendix,  42. 
"11  Bom.  89. 

*  at  the  time  the  statement  was 
made. 
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had  special  means  of  knowledge  ^,  and  when  the  statement 
was  made  before  the  question  in  dispute  was  raised. 

(6)  When  the  statement  relates  to  the  existence  of  any  or  is  made 
relationship  by  blood,  marriage,  or  adoption  between  persons  ?^^  ^' 
deceased,  and  is  made  in  any  will  or  deed  relating  to  thelatingto 
a£airs   of  the  family  to  which  any  such  deceased  person  ^g^^^. 
belonged,  or  in  any  family  pedigree,  or  upon  any  tombstone, 
family  portrait  or  other  thing  ^,  on  which  such  statements  are 
usually  made,  and  when  such  statement  was  made  before  the 
question  in  dispute  was  raised. 

(7)  When  the  statement  is  contained  in  any  deed,  will,  or  or  in  docu- 
other  document,  which  relates  to  any  such  transaction  as  is  SgtotoinB- 
mentioned  in  section  13,  clause  (a)*.  action 

(8)  When  the  statement  was  made  by  a  number*  of  persons,  in  a.  13,  cl. 
and  expressed  feehngs  or  impressions  on  their  part  relevant  to  («)/' 

•  ■■  . .       .  . .  or  is  made 

the  matter  m  question.  ijy  several 

IlluHrations.  Sd  e"^.' 

(a)  The  question  is,  whether  A  was  murdered  by  B ;  or  presseg 

A   dies  of  injuries  received  in  a  transaction  in  the  course  of  f^^^'S*' '^®" 

which    she  was   ravished.     The    question    is,   whether    she   was  ^IJf*  t 

'  ^     t  y      -n  matter  in 

ravished  hj  B;  or  question. 

The  question  is,  whether  A  was  killed  by  B  under  such  cir- 
cumBtances  that  a  suit  would  lie  against  ^  by  ^'s  widow. 

Statements  made  by  ^  as  to  the  cause  of  his  or  her  death,  referring 
respectively  to  the  murder,  the  rape,  and  the  actionable  wrong 
under  consideration,  are  relevant  facts. 

(h)  The  question  is  as  to  the  date  of  ^'s  birth. 

An  entry  in  the  diary  of  a  deceased  surgeon,  regularly  kept 
in  the  course  of  business,  stating  that,  on  a  given  day,  he  attended 
A'b  mother  and  delivered  her  of  a  son,  is  a  relevant  fact. 

(c)  The  question  is,  whether  A  was  in  Calcutta  on  a  given  day. 

A  statement  in  the  diary  of  a  deceased  solicitor,  regularly  kept 
in  the  course  of  business,  that,  on  a  given  day,  the  solicitor  at- 
tended ^  at  a  place  mentioned  in  Calcutta,  for  the  purpose  of 
conferring  with  him  upon  specified  business,  is  a  relevant  fact. 

^  as  being,  e.  g.,  a  family  priest,  4  the  course  of  litigation,  of  pedigrees 
C.'L.  B.  173.    But  the  deposition  of  a  set  up  by  their  opponents, 
deceased    mukht^   who   was  not  a  '  such   as    family   bibles,   prayer- 
member  of  the  family  and  had  no  books,   almanacs.     In  9  Cal.  613,  a 
means  of  knowledge  but  as  mukhtj(r  is  horoscope  was  excluded.    As  to  prov- 
not  admissible  to  prove  a  family  pedi-  ing  inscriptions  by  copies,  see   sec. 
gree,  L.  B.,  12  I.  A.  183:  12  Cal.  219,  65,  cl.  (  d), 
(S.  C.)    And  see  9  All.  467,  where  it  '  10  Ben.  263. 
was  held  that  cl.  (5)  does  not  apply  to  *  i.  e.  a  crowd :   see  ill.  (»),  and  23 
denials  made  by  interested  persons  in  Suth.  Cr.  35. 
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(d)  The  qoeBtion  is,  whether  a  ship  sailed  from  Bombay  harbour 
on  a  given  day. 

A  letter  written  by  a  deceased  member  of  a  merchants  ^rm, 
by  which  she  was  chartered,  to  their  correspondents  in  London 
to  whom  the  cargo  was  consigned,  stating  that  the  ship  sailed,  on 
a  given  day  from  Bombay  harbour,  is  a  relevant  £aict. 

(0)  The  question  is,  whether  rent  was  paid  to  A  for  certain 
land. 

A  letter  from  A*b  deceased  agent  to  A^  saying  that  he  liad 
received  the  rent  on  A'b  account  and  held  it  at  A'a  orders,  is  a 
relevant  fact. 

(/)  The  question  is,  whether  A  and  B  were  legally  married. 

llie  statement  of  a  deceased  clergyman  that  he  married  them 
under  such  circumstances  that  the  celebration  would  be  a  crime,  ia 
relevant. 

{g)  The  question  is,  whether  A ,  a  person  who  cannot  be  foond, 
wrote  a  letter  on  a  certain  day.  The  fact  that  a  letter  written  by 
him  IS  dated  on  that  day,  is  relevant. 

(A)  The  question  is,  what  was  the  cause  of  the  wreck  of  a  ship. 

A  protest  made  by  the  Captain,  whose  attendance  cannot  be 
procured,  is  a  relevant  fact. 

(t)  The  question  is,  whether  a  given  road  is  a  public  way. 

A  statement  by  ii,  a  deceased  headman  of  the  village,  that  the 
road  was  public,  is  a  relevant  fact. 

{j)  The  question  is,  what  was  the  price  of  grain  on  a  certain 
day  in  a  particular  market.  A  statement  of  the  price,  made  by 
a  deceased  banya  in  the  ordinary  course  of  his  business,  is  a 
relevant  fact. 

{k)  The  question  is,  whether  Ay  who  is  dead,  was  the  father 
of  A 

A  statement  by  A  that  B  was  his  son,  is  a  relevant  fact. 

(Z)  The  question  is,  what  was  the  date  of  the  birth  of  A. 

A  letter  from  ^'s  deceased  father  to  a  friend,  announcing  the 
birth  of  ^  on  a  given  day,  is  a  relevant  fact  \ 

(m)  The  question  is,  whether,  and  when,  A  and  B  were  married. 

An  entry  in  a  memorandum-book  by  C,  the  deceased  father 
of  B,  of  his  daughter's  marriage  with  ^  on  a  given  date,  is  a 
relevant  fact. 

(n)  A  sues  B  for  a  libel  expressed  in  a  painted  caricature 
exposed  in  a  shop  window.  The  question  is  as  to  the  similarity 
of  the  caricature  and  its  libellous  character.  The  remarks  of  a 
crowd  of  spectators  on  these  points  may  be  proved. 

Relevancy  33^  Evidence  given  by  a  witness  in  a  judicial  proceeding, 
evidence  or  before  any  person  authorised  by  Islw  to  take  it  ^,  is  relevant 
for  proving  f^j.  j.^^  purpose  of  proving,  in  a  subsequent  judicial  proceeding, 

^  But  see  13  Cal.  42.  ceeding  corcimnonjudice  is  not  adrms- 

'  3  Bom.  334,  (BritiBh  consul  at      lible  under  this  section,  3  Mad.  48. 
Zanzibar).    Evidence  given  in  a  pro- 
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or  in  a  later  stage  of  the  same  judicial  proceedings  the  truth  in  salMie- 
of  the  &cts  which  it  states,  when  the  witness  is  dead  or^^^^'**" 
cannot  be  found,  or  is  incapable  ^  of  giving  evidence,  or  is  kept  the  truth 
out  of  the  way  by  the  adverse  party,  or  if  his  presence  cannot  Jhereia 
1)6  obtained  without  an  amount  of  delay  or  expense  which,  stated. 
under  the   circumstances  of  the  case,  the   Court  considers 
unreasonable  ^. 

Provided — 

that  the  proceeding  was  between  the  same  parties  or  their 
representatives  in  interest  ^; 

that  the  adverse  party  in  the  first  proceeding  had  the  right 
and  opportunity  to  cross-examine  * ; 

that  the  questions  ^  in  issue  were  substantially  the  same  ^  in 
the  first  as  in  the  second  proceeding. 

Hxplanation. — A  criminal  trial  or  inquiry  shall  be  deemed 
to  be  a  proceeding  between  the  prosecutor  and  the  accused 
within  the  meaning  of  this  section  '^. 

STATEMENTS   MADE   UNDEE   SPECIAL   CIRCUMSTANCES®. 

34.  Entries  in  books  of  account,  regularly  kept  in  the  Entries  in 
course  of  business®,  are  relevant  whenever  they  refer  to  a 


aoooant 


^  temporarily  or  permanentl  J,  6  Cal. 

774. 
"  21  Suth.  Or.  56 :   2  All.  648 :  6 

All.  224. 

'  14  Ben.  Appx  3:15  Ben.  i ;  but 
see  West  &  B.  1235,  note  (d).  See 
also  12  Cal.  627. 

^  21  Suth.  Or.  12 :  see  sec.  138  infra. 

®  This  does  not  mean  '  all  the  ques- 
tions,' 3  Mad.  48,  52,  citing  Tayl.  Ev. 
§  467 :  '  If  in  a  dispute  respecting 
lands  any  £act  comes  directly  in  issue, 
the  testimony  given  to  that  fact  is 
admissible  to  prove  the  same  point 
in  another  action  between  the  same 
parties  or  their  privies,  though  the 
last  suit  relates  to  other  lands.' 

«  7  Cal.  42. 

^  Theexplanationseems  intended  to 
do  away  with  the  objection  that  in 
criminal  cases,  the  Crown  is  the  prose- 
cutor. This  section  does  not  apply 
to  the  deposition  of  a  witness  in  a 
former  suit  when  the  witness  is  him- 
self a  defendant  in  the  subsequent 


suit,  and  the  deposition  is  sought  to 
be  used  against  him,  not  as  evidence 
given  between  the  parties,  one  of 
whom  called  him  as  a  witness,  but  as 
a  statement  made  by  him,  which 
would  be  evidence  against  him, 
whether  he  made  it  as  a  witness  or 
on  any  other  occasion,  14  Ben. 
Appendix  5,  per  Couch  C.  J. 

The  reason  for  admitting  the  state- 
ments mentioned  in  sees.  32  and  33  is 
that  in  the  cases  in  question  no  better 
evidence  is  to  be  had. 

^  Sections  34-38  deal  with  state- 
ments made  under  circumstances 
which  in  themselves  are  a  strong 
reason  for  believing  the  statements 
to  be  true.  In  such  cases  there  is 
generally  little  use  in  calling  the 
person  by  whom  the  statement  was 
made,  Stephen,  Evidence  Act,  p.  1 26. 

'  This  means  books  entered  up 
from  day  to  day,  or  (as  in  banks) 
from,  hour  to  hour,  as  transactions 
take  place,  4  Bom.  583-584.     It  in- 


878 


THE   EVIDENCE   ACT. 


when  rtle-  matter  into  which  the  Court  has  to  inquire  ^,  but  such  state- 

^^  ments  shall  not  alone  be  sufficient  evidence  to  charge  any 

person  with  liability. 

lUiutration. 
A  sues  B  for  Rs.  1,000,  and  shows  entries  in  his  account-books 
showing  ^  to  be  indebted  to  him  to  this  amount.     The  entries 
are  relevant,  but  are  not  sufficient^  without  other  evidence,  to 
prove  the  debt. 


ReleTftDcy 
of  entry 
in  pabUo 
record, 
made  in 
perfor- 
manoe  of 
datj. 


85.  An  entry  in  any  public  or  other  official  book^  register^ 
or  record  ^,  stating  a  fact  in  issue  or  relevant  &ct^  and  made  by 
a  public  servant  in  the  discharge  of  his  official  duty^  or  by  any 
other  person  in  performance  of  a  duty  specially  enjoined  by 
the  law  of  the  country  in  which  such  book^  register^  or  record 
is  kept^  is  itself  a  relevant  fact  ^. 

86.  Statements  of  facts  in  issue  ^  or  relevant  facts^  made  in 
published  maps  or  charts  generally  offered  for  public  sale  ^,  or 

^^^.       ,  in  maps  or  plans  made  under  the  authority  of  Government  •, 
phuia.'       as  to  matters  usually  represented  or  stated  in  such  maps, 
charts,  or  plans  ''^  are  themselves  relevant  facts. 


Belevancj 
of  state- 
mentoin 
m*pe, 


dudei  books  containing  entries  not 
made  by,  or  at  the  dictation  of,  one 
having  personal  knowledge  of  the 
truth  of  the  fftots  stated,  if  they  are 
regularly  kept  in  oonrse  of  bosiness, 
I  Bom.  610. 

*  Such  a  book  itself  is  not  relevant 
to  disprove  an  alleged  transaction  by 
the  absence  of  any  entry  concerning 
it,  10  Cal.  1024,  per  Field  J. 

'  e.  g.  a  decree,  9  Cal.  586,  590. 

'  Under  this  section  a  wajib-ol-arz 
regularly  entered  and  kept  in  the 
Collector's  office  and  authenticated 
by  the  signatures  of  the  officers  who 
made  it,  is  admissible  to  prove  a 
family  custom  of  inheritance,  L.  B.,  7 
I.  A.  63:8.  C,  5  Cal.  744.  *  A  state- 
ment made  by  tiie  survey  officer  that 
the  name  of  this  or  that  person  was 
entered  as  occupant  would  be  ad- 
missible if  relevant,  but  it  would  not 
be  admissible  to  prove  the  reasons 
for  such  an  entry  as  fiscts  in  another 
case,*  8  Bom.  547.  Sec.  35  relates  <to 
thatdass  of  caseswhere  a  public  officer 
has  to  enter  in  a  register  or  other 


book  some  actual  &ct,  which  is  known 
to  him ;  as,  for  instance,  the  &ct  of  a 
death  or  a  marriage.'  But  the  entry  by 
the  Collector  under  the  [Bengal  Land 
Begistratian]  Act  of  1876  that  any 
particular  person  is  the  proprietor  of 
certain  land,  is  only  a  statement  that 
such  person  is  entitled  to  the  property : 
it  is  the  record  of  a  right,  not  of  a  fact, 
9  Cal.  434,  435,  per  Garth  C.J. :  see 
also  6  C.  L.  B.  139. 

*  See  the  definition  supra,  p.  851. 

*  2  Ben.  P.  C.  139. 

*  for  public  purposes  f  see  5  Cal. 
287  :  9  Cal.  741,  as  to  sec.  83.  But 
see  also  10  Suth.  Civ.  B.  443 :  24  ibid. 
192,  410.  In  Ireland,  Sugden  C.  ad- 
mitted the  poor-law  valuation  as  evi- 
dence of  the  value  of  land  comprised 
in  it ;  see  Swift  v.  Mc  Tieman,  11 
Ir.  £q.  Bep.  632. 

^  L  e.  in  the  former  class  of  maps, 
etc.,  the  physical  features  of  tiie 
country :  in  the  latter  class,  not  only 
such  features,  bat  also  boundaries  of 
villages,  estates,  and  (in  kkcurd 
maps)  fields. 
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37.  When  the  Court  has  to  form  an  opinion  as  to  the  Relevancy 
existence  of  any  fact  of  a  public  nature^  any  statement  of  it,  ^^^^  ^J  ^ 
made  in  a  recital  contained  in  any  Act  of  Parliament,  or  f»ct  of 
in  any  Act  of  the  Governor  General  of  India  in  Coimcil,  or  of  ture,  con- 
the  Governors  in  Council  of  Madras  or  Bombay,  or  of  the*®^'^®?^^ 

.  .       certain 

Lieutenant-Governor  in  Council  of  Bengal,  or  in  a  notification  Acta  of 
of  the  Government  appearing  in  the  Gazette  cf  India y  or  in  the  S°  ^g    " 
Gazette  of  any  Local  Government,  or  in  any  printed  paper 
purporting  to  be  the  London  Gazette  or  the  Government  Gazette 
of  any  colony  or  possession  of  the  Queen,  is  a  relevant  fact. 

38.  When  the  Court  has  to  form  an  opinion  as  to  a  law  of  Relevancy 
any  country,  any  statement  of  such  law  contained  in  a  book  ^enteas 
purporting  to  be  printed  or  published  under  the  authority  of  to  any  law 
the  Government  of  such  country  and  to  contain  any  such  law,  j^  law- 
and  any  report  of  a  ruling  of  the  Courts  of  such  country  books, 
contained  in  a  book  purporting  to  be  a  report  of  such  rulings, 

is  relevant  ^. 

HOW   MUCH   OF   A   STATEMENT  IS   TO   BE   PROVED. 

39.  When  any  statement  of  which  evidence  is  given  forms  What  evi- 
part  of  a  longer  statement,  or  of  a  conversation  or  part  of  an  jrivenwhen 
isolated  document,  or  is  contained  in  a  document  which  forms  statement 
part  of  a  book,  or  of  a  connected  series  of  letters  or  papers,  of  a  con- 
evidence  shall  be  given  of  so  much  and  no  more  of  the  state-  ▼ersation, 

,  ,  document, 

ment,  conversation,  document,  book,  or  series  of  letters  or  book,  or 
papers  as  the  Court  considers  necessary  in  that  particular  case  ^^^ 
to  the  full  understanding  of  the  nature  and  efEect  of  the  state-  papers, 
ment,  and  of  the  circumstances  under  which  it  was  made. 

JUDGMENTS   OF   COURTS   OF   JUSTICE,   WHEN   RELEVANT. 

40.  The  existence  of  any  judgment,  order,  or  decree  which  Previous 
by  law  prevents  any  Court  from  taking  cognisance  of  a  suit  J.^^^^  * 
or  holding  a  trial,  is  a  relevant  fact  when  the  question  is  to  bar  a 
whether  such  Court  ought  to  take  cognisance  of  such  suit,  or  ^^  ^j\gx. 
to  hold  such  trial  ^. 

^  As  to  presuming  the  genuineness  intended  to    include   aU  judgments 

of  the  books  mentioned  in  this  section;  which  by  law  operate  to  prevent  a 

see  sec.  84  infra.  Court,  whether  civil  or  criminal,  from 

'  This  section  '  might  have  been  taking  cognisance  of  a  suit,  or  trying 

more   clearly  worded ;    but    it  was  any  particular  issue/  6  Cal.  190,  per 


or 
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ReleTMiey      41,  A  final  judgment^  order^  or  decree  of  a  competent  Court, 

ju<^6ntt  ^  ^^  exercise    of  probate^,   matrimonial^,  admiralty^    or 

hj^protoju  insolvency  *  jurisdiction,  which  confers  upon  or  takes  away 

aioiion.      from  any  person  any  l^gal  character  ^,  or  which  declares  any 

person  to  be  entitled  to  any  such  character,  or  to  be  entitled  to 

any  specific  thing,  not  as  against  any  specified  person  but 

absolutely,  is  relevant  when  the  existence  of  any  such  legal 

character,  or  the  title  of  any  such  person  to  any  such  thing,  is 

relevant. 

Such  judgment,  order,  or  decree  is  conclusive  proof 
that  any  legal  character  which  it  confers  accrued  at  the 
time  when  such  judgment,  order,  or. decree  came  into  opera- 
tion; 

that  any  legal  character,  to  which  it  declares  any  such 
person  to  be  entitled,  accrued  to  that  person  at  the  time  when 
such  judgment,  order,  or  decree,  declares  it  to  have  accrued  to 
that  person; 

that  any  legal  character  which  it  takes  away  from  any  such 
person  ceased  at  the  time  from  which  such  judgment,  order,  or 
decree,  declared  that  it  had  ceased  or  should  cease; 

and  that  any  thing  to  which  it  declares  any  person  to  be  so 
entitled  was  the  property  of  that  person  at  the  time  from 
which  such  judgment  declares  that  it  had  been  or  should  be 
his  property*; 

^d^^feS^      42,  Judgments,  orders,  or  decrees  other  than  those  mentioned 

Garth  C.J. ;  in  other  words,  it  admits  Patent. 

all   judgments    inter  partes   which  '  Such  e.  g.  as  that  of  an  executor, 

would  operate  as  res  judieatae  in  a  14  Cal.  875. 

second  suit  *  This  section,  founded  on  Sir  B. 

*  SeeActsX  of  1865, sec  235  (supra.  Peacock's  judgment  in  F.  B.  R.  662 
vol.  1.  p.  447) ;  XXI  of  1870;  V  of  (S.  C,  7  Suth.  Civ.  R.  339),  admits 
1 88 1.  Sec.  41  applied  to  probates  of  judgments  in  rem  as  evidence  in 
Hindtiwills  granted  before  the  passing  all  subsequent  suits,  where  the  ex- 
of  the  Hrndti  Wills  Act,  14  Cal.  861,  istenoe  of  the  right  is  in  issne, 
875.  whether  between  the  same  parties  or 

"  See  Act  IV  of  1869,  XV  of  1865,  not,  6  Cal.  191.    The  Judicial  Com- 

XXIof  1866,  Illof  1872,  andXVof  mittee   had   held    in   1871,   that  it 

1872.  seemed  extremely  doubtful  whether 

'  See  12  &  13  Vic.  c.  96 :  23  &  24  there  existed  in  India  (exdusive  of 

Vic.  c.  88,  and  the  Letters  Patent  of  the  peculiar  jurisdiction  exercised  by 

the  High  Court,  1865,  sec.  32.  the  High  Courts  in  matters  of  pro- 

*  See  the  Code  of  Civil  Procedure,  bate,  prize,  etc.)  any  ordinary  Court 
chap.  XX,  and  for  the  High  Courts  capable  of  giving  a  judgment  in  rem, 
II  &  12  Vic.  c.  21  and  the  Letters  11  Ben.  247. 
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in  section  41^  are  relevant  if  they  relate  to  matters  of  aofjadg- 
publie  nature  relevant  to  the  inquiry ;  but  such  judgments,  ^^  *  ^^ 


or 


orders,  or  decrees  are  not  conclusive  proof  ^  of  that  which  they  decrees, 

.    .    o  other  than 

state*. 


those  men- 
tioned in 
B.41. 


Illv^tratiotia, 

A  sues  B  for  trespass  on  his  land.  B  alleges  the  existence  of 
a  public  right  of  way  over  the  land,  which  A  denies.  ' 

The  existence  of  a  decree  in  favour  of  the  defendant,  in  a  suit 
by  ^  against  C  for  a  trespass  on  the  same  land,  in  which  C  alleged 
the  existence  of  the  same  right  of  way,  is  relevant,  but  is  not  con- 
clusive proof  that  the  right  of  way  exists. 

43.  Judgments,  orders,  or  decrees,  other  than  those  men-  Judg- 
tioned  in  sections  40,  41,  or  4a,  are  irrelevant,  unless  the^^^^j^gj. 
existence  of  such  judgment,  order,  or  decree  is  a  fact  in  issue,  than  those 

1  xj  a.t_  ••         i»j_i_»Aj.<»  mentioned ' 

or  is  relevant  under  some  other  provision  of  this  Act  **.  j^  gg^ 

40-43, 
Illustrations.  when  re- 

(a)  A  and  B  separately  sue  C  for  a  libel  which  reflects  upon  l®^"^** 
each  of  them.     C  in  each  case  says,  that  the  matter  alleged  to  be 
libellous  is  true,  and  the  circumstances  are  such  that  it  is  pro- 
bably true  in  each  case,  or  in  neither. 

A  obtains  a  decree  against  C  for  damages  on  the  ground  that  C 
failed  to  make  out  his  justification.  The  fact  is  irielevant  as 
between  B  and  C, 

(h)  A  prosecutes  B  for  adultery  with  (7,  -4's  wife. 
B  denies  that  C  h  A'&  wife,  but  the  Court  convicts  B  of  adulteiy. 
Afterwards,  C  is  prosecuted  for  bigamy  in  marrying  B  duiii^g 
il's  lifetime.     C  says  that  she  never  was  A'b  wife. 
The  judgment  against  B  is  irrelevant  as  against  C, 

(c)  A  prosecutes  B  for  stealing  a  cow  ircm  him.  B  is  con- 
victed. 

Ay  afterwaids,  sues  C  for  the  cow,  which  B  had  sold  to  him 


^  See  sec.  4,  supra  p.  853. 

^  This  section  admits  all  judgments, 
not  as  res  judicatae,  but  as  evidence, 
although  they  may  not  be  between 
the  same  parties,  provided  they  relate 
to  matters  of  a  public  nature  relevant 
to  the  enquiry,  6  Cal.  191  (where  *  43' 
is  misprinted  for  '  49 ').  Sec.  42  does 
not  appear  to  include  judgments,  etc., 
relating  to  general  customs  or  rights, 
as  to  which  see  sec.  48. 

'  See  sec.  13.  The  cases  contem- 
plated by  section  43  aie  those  in 
which    the    fact    of    any    particular 


judgment  having  been  given  is  a 
matter  to  be  proved.  As,  for 
instance,  if  A  sued  B  for  slander 
in  sa3^ng  that  he  had  been  con- 
victed of  forgery,  and  B  justified 
upon  the  ground  that  the  alleged 
slander  was  true,  the  conviction  of  A 
for  forgery  would  be  a  fact  to  be 
proved  by  B  like  any  other  fact  in 
the  case,  and  quite  irrespective  of 
whether  A  had  been  actually  guilty, 
6  Cal.  192.  As  to  proving  the 
existence  of  a  judgment,  its  date,  or 
legal  consequences,  see  sec.  76  infra. 
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ienoy  of 
Court,  may 
be  proved. 


Opinions 
of  experts. 


before  hb  conviction.  As  between  A  and  C,  the  judgment  against 
B  18  irrelevant. 

{d)  A  has  obtained  a  decree  for  the  possession  of  land  against  B, 
C,  ffa  son,  murders  A  in  consequence. 

The  existence  of  the  judgment  is  relevant,  as  showing  motive 
for  a  crime. 

44.  Any  party  to  a  suit  or  other  proceeding  may  show  that 
any  judgment,  order  or  decree  which  is  relevant  under  section 
40^  41  or  42,  and  which  has  been  proved  by  the  adverse  l>arty, 
was  delivered  by  a  Court  not  competent  to  deliver  it*,  or  was 
obtained  by  *  fraud  or  collusion  ^. 

OPINIONS   OF  THIRD   PERSONS,   WHEN    RELEVANT. 

45.  When  the  Court  has  to  form  an  opinion  upon  a  point 
of  foreign  law  ^,  or  of  science  or  art,  or  as  to  identity  of  hand- 
writing, the  opinions  upon  that  point  of  persons  specially 
skilled  in  such  foreign  law,  science,  or  art,  or  in  questions  as  to 
identity  of  handwriting  *,  are  relevant  facts. 

Such  persons  are  called  experts  ^. 

Illustrations. 

(a)  The  question  is,  whether  the  death  of  A  was  caused  by 
poison. 

The  opinions  of  experts  as  to  the  symptoms  produced  by  the 
poison  by  which  A  is  supposed  to  have  died,  are  relevant^. 

(6)  The  question  is,  whether  A,  at  the  time  of  doing  a  certain 
act,  was,  by  reason  of  unsoundness  of  mind,  incapable  of  knowing 


*  See  for  illustrations  7  N.  W.  P. 
99  and  6  Bom.  703. 

'  As  to  fraud  see  Philipson  v.  Earl 
of  Egremant,  6  Q.  B.  587,  605, 
and  Rogers  v.  ffadleg,  2  H.  &  C.  247. 
As  to  the  meaning  of  *  fraud '  see  Act 
IX  of  1872,  sec.  17. 

'  The  language  of  this  section  is 
wide  enough  to  allow  a  party  to  the 
suit  in  which  the  judgment  was 
obtained,  to  aver  that  it  was  obtained 
by  the  fraud  of  his  antagonist,  though 
the  judgment  stands  unreversed.  It 
is  also  wide  enough  to  allow  a  party 
to  set  up  his  own  fraud  or  collusion  in 
procuring  the  former  judgment,  6 
Bom.  715,  716 :  per  Latham  J. :  see 
1  Suth.  Civ.  R.  156. 

*  See  sec.  38  infra. 


*  The  words  as  to  handwriting  were 
inserted  by  Act  XVIII  of  1872.  Tliey 
enable  the  High  Courts  to  continue  the 
useful  practice  of  examining  their  in- 
terpreters and  translators  on  questions 
of  the  genuineness  of  handwriting  in 
the  Native  languages,  especially  in 
cases  of  comparison. 

*  Taylor,  Hv,  §§  1418,  1419,  1421. 
They  are  only  witnesses,  not  judges. 

^  The  experts  may  be  asked,  what 
judgment  they  can  form  on  the  sub- 
ject, assuming  the  facts  stated  in 
evidence  to  be  true,  see  9  Cal.  455, 
or,  in  other  words,  to  what  cause  they 
would  attribute  A'b  death,  assuming 
the  symptoms  attending  it  to  have 
been  correctly  described  ? 
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the  nature  of  the  act,  or  that  he  was  doing  what  was  either  wrong 
or  contrary  to  law. 

The  opinions  of  experts  upon  the  question  whether  the  symp- 
toms exhibited  by  A  commonly  show  unsoundness  of  mind,  and 
whether  such  unsoundness  of  mind  usually  renders  persons  in- 
capable of  knowing  the  nature  of  the  acts  which  they  do,  or  of 
knowing  that  what  they  do  is  either  wrong  or  contrary  to  law,  are 
relevant. 

(c)  The  question  is,  whether  a  certain  document  was  written  by 
A.  Another  document  is  produced  which  is  proved  or  admitted  to 
have  been  written  by  A . 

The  opinions  of  experts  on  the  question  whether  the  two  docu- 
ments were  written  by  the  same  person  or  by  different  persons, 
are  relevant*. 

46.  Facts,  not   otherwise  relevant,  are  relevant  if  they  Facts 
support  or  are  inconsistent  with  the  opinions  of  experts,  when  bearing 
Bueh  opinions  are  relevant  ^.  opinions  of 

experts. 
Illttgtrations, 

(a)  The  question  is,  whether  A  was  poisoned  by  a  certain 
poison.  " 

The  fact  that  other  persons,  who  were  poisoned  by  that  poison, 
exhibited  certain  symptoms  which  experts  affirm  or  deny  to  be 
the  symptoms  of  that  poison,  is  relevant. 

{b)  The  question  is,  whether  an  obstruction  to  a  harbour  is 
caused  by  a  certain  sea-wall. 

The  fact  that  other  harbours  similarly  situated  in  other  respects, 
but  where  there  were  no  sea-walls,  began  to  be  obstructed  at  about 
the  same  time,  is  relevant*. 

47.  When  the  Court  has  to  form  an  opinion  as  to  the  Opinion  as 
person  by  whom  any  docmnent  was  written  or  simed,  the  ^  li*°^* 

.    .  .  .  .  r  writing, 

opinion  of  any  person  acquainted  with  the  handwriting  of  the  when  rele- 
person  by  whom  it  is  supposed  to  be  written  or  signed  that  it  ^*^  ' 
was  or  was  not  written  or  signed  by  that  person,  is  a  relevant 
fact. 

Exjplanation. — A  person  is  said  to  be  acquainted  with  the 
handwriting  of  another  person  when  he  has  seen  that  person 
write,  or  when  he  has  received  documents  purporting  to  be 
written  by  that  person  in  answer  to  documents  written  by 
himself  or  under  his  authority  and  addressed  to  that  person,  or 

^  For  more  as  to  proof  of  hand-  ^  as  serving  to  elucidate  the  reason- 

writing,  see  sees.  47  and  73.  ing  of  the  experts,  Folkes  v.  Chadd,  5 

^  Taylor,  Ev.  §  337.  D<pig.  157. 
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Opinions 
as  to 
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tenets, 
etc.,  when 
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when^  in  the  ordinary  course  of  business^  documents  pur* 
porting  to  be  written  by  that  person  have  been  habitually 
submitted  to  him. 

JUustration. 

The  question  is,  whether  a  given  letter  is  in  the  handwriting 
of  ^ ,  a  merchant  in  London. 

^  is  a  merchant  in  Calcutta,  who  has  written  letters  addressed 
to  A  and  received  letters  pur|K)rting  to  be  written  by  him.  C 
is  B'b  clerk,  whose  duty  it  was  to  examine  and  file  ^s  corre- 
spondence. D  is  B*8  broker,  to  whom  B  habitually  submitted 
the  letters  purporting  to  be  written  by  A  for  the  purpose  of 
advising  with  him  thereon. 

The  opinions  of  B,  (7,  and  D  on  the  question  whether  the  letter 
is  in  the  handwriting  of  A  are  relevant,  though  neither  B^  C,  nor  D 
ever  saw  A  write. 

48.  When  the  Court  has  to  form  an  opinion  as  to  the 
existence  of  any  general  custom  or  right,  the  opinions,  as 
to  the  existence  of  such  custom  or  right,  of  persons  who 
would  be  likely  to  know  of  its  existence  if  it  existed,  are 
relevant  ^. 

JExjjlatiation, — The   expression  'general  custom   or  right ^ 

includes  customs  or  rights  common  to  any  considerable  class 

of  persons  *^, 

Illustration. 

The  right  of  the  villagers  of  a  particular  village  to  use  the 
water  of  a  particular  well  is  a  general  right  within  the  meaning 
of  this  section. 

49.  When  the  Court  has  to  form  an  opinion  as  to — 
the  usages  and  tenets  of  any  body  of  men  or  family  *, 

the  constitution  and  government  of  any  religious  or 
charitable  f oimdation  *,  or 

the  meaning  of  words  or  terms  used  in  particular  districts 
or  by  particular  classes  of  people, 

the  opinions  of  persons  having  special  means  of  knowledge 
thereon,  are  relevant  facts. 


^  As  to  the  admissibility  of  a  loajib- 
ul-arz  under  this  section,  see  L.  R.,  7 
I.  A.  63,  (S.  C.)  5  Cal.  744,  754. 

^  It  also  probably  includes  public 
customs  or  rights. 

'  See  sec.  1 3  supra. 

*  When  these  are  settled  by  deed 


(as,  for  instance,  in  the  case  of 
Pachiappa's  Charities,  Madras),  the 
deed  would  be  the  best  evidence,  and 
the  opinions  here  mentioned  ought 
not  to  be  admitted,  except  when 
secondary  evidence  of  the  deed  is 
admissible. 
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50.  When  the  Court  has  to  form  an  opinion  as  to  the  Opinion  on 
relationship  of  one  person  to  another^  the  opinion,  expressed  ghi**^  when 
by  conduct,  as  to  the  existence  of  such  relationship,  of  any  relevwit. 
person  who,  as  a  member  of  the  family  or  otherwise,  has 
special  means  of  knowledge  on  the  subject,  is  a  relevant  fact : 
Provided  that  such  opinion  shall  not  be  sufficient  to  prove  a 
marriage  in  proceedings  under  the  Indian  Divorce  Act  ^,  or  in 
prosecutions  under  sections  494, 495, 497  ^,  or  498  of  the  Indian 

Penal  Code  ^. 

IlluMratioTis. 

(a)  The  question  is,  whether  A  and  B  were  married. 
The  fact  that  they  were  usually  received  and  treated  by  their 
friends  as  husband  and  wife,  is  relevant^. 

(&)  The  question  is,  whether  A  was  the  legitimate  son  of  B. 
The  fact  that  A  was  always  treated  as  such  by  members  of  the 
family,  is  relevant. 

51.  Whenever  the  opinion  of  any  living  person  is  relevant,  Grounds  of 
the  grounds  on  which  such  opinion  is  based  are  also  relevant.    ^hen*re- 

lUustration, 

An  expert  may  give  an  account  of  experiments  performed  by 
him  for  the  purpose  of  forming  his  opinion  ^ 

CHAEACTBB  WHEN  RELEVANT. 

52.  In  civil  cases,  the  fact  that  the  character  of  any  person  In  civil 
concerned  is  such  as  to  render  probable  or  improbable  any  ^^JJ^ter 
conduct  imputed  to  him,  is  irrelevant,  except  in  so  far  as  such  to  prove 
character  appears  from  &cts  otherwise  relevant  ®.  irrelevant. 


»  Act  IV  of  1 869. 

^  See  5  All.  234. 

»  Taylor,  §5  172, 578.  This  section 
shows  that,  when  marriage  is  an 
ingredient  in  an  offence,  as  in  bigamy, 
adultery,  and  the  enticing  of  married 
women,  the  fact  of  the  marriage 
must  be  strictly  proved,  5  Cal.  566, 
overruling  8  Ben.  Appx.  63.  Other- 
wise in  civil  cases,  Lyle  v.  Ellwood, 
L.B.,  19  Eq.  98. 

*  except,  apparently,  in  the  pro- 
ceedings and  prosecutions  mentioned 
in  the  proviso.  '  It  is  difficult,*  says 
Mr.  Mayne  {Penal  Code^  p.  405),  *  to 
see  why  the  evidence  of  the  alleged 


husband  and  wife  themselves,  if  given 
with  sufficient  particularity  as  to 
time,  place,  and  circumstances,  and 
subject  to  cross-examination,  should 
not  be  enough  to  prove  a  fact  of 
which  they  might  possibly  be  the  only 
available  witnesses,  and  as  to  which 
their  evidence,  if  believed,  is  conclu- 
sive.* 

*  He  may  also  say  that  he  acted 
on  his  opinion.  See  sees.  8  and  ii 
supra,  and  in  England  Stephenson  v. 
the  River  Tyne  Impt.  Commrs.,  17  W. 
B.  590. 

«  Taylor,  $$  354,  355. 
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68.  In  criminal  proceedings,  the  &ct  that  the  person 
accused  is  of  a  good  character,  is  relevant  ^. 

64.  In  criminal  proceedings,  the  fact  that  the  accused 
person  has  been  previously  convicted  of  any  offence^  is 
relevant^;  but  the  fact  that  he  has  a  bad  character  is 
irrelevant  ^,  unless  evidence  has  been  given  that  he  has  a  good 
character,  in  which  case  it  becomes  relevant  ^. 

Explanation, — This  section  does  not  apply  to  cases  in 
which  the  bad  character  of  any  person  is  itself  a  fact  in 


issue 


6 


Cha^ncter       55^  In  ^ivil  cases,  the  fact  that  the  character  of  any  person 
damages,    is  such  as  to  affect  the  amount  of  damages  which  he  ought  to 
receive,  is  relevant  ^. 

Explanation, — In  sections  52,  S^,  54,  and  ^$y  the  word 
'character'  includes  both  reputation  and  disposition;  but 
evidence  may  be  given  only  of  general  reputation  and  general 
disposition,  and  not  of  particular  acts  by  which  reputation  or 
disposition  were  shown. 


»  Taylor,  §  351. 

'  however  diBsimilar  in  character. 
Contrast  34  &  35  Vic.  c.  113,  s.  19,  in 
cases  of  receiving  stolen  goods. 

'  See  sec.  1 1  infra. 

*  6  Snth.  Cr.  72,  col.  a  :  7  ibid. 
7,  col.  2 :  8  ibid.  11,  col.  2. 

*  See  also  sec.  155  as  to  cases  of 
rape. 

*  Except  under  very  special  cir- 
cumstances, the  proper  object  of  using 
previous  convictions  is  to  determine 
the  amount  of  punishment  to  be 
awarded  should  the  prisoner  be  con- 
victed, 5  Cal.  768,  and  this  was  the 
view   taken    by    the    legislature    in 


enacting  the  Code  of  Criminal  Pro- 
cedure, s.  310.  But  see  14  Cal.  172^ 
quoting  the  report  of  the  Select 
Committee  {Gazette  of  India,  June 
24,  1 871,  p.  239):  *We  permit  evi- 
dence to  be  given  of  previous  con« 
victions  against  a  prisoner  for  the 
purpose  of  prefudicing  him.  We  do 
not  see  why  he  should  not  be  pre- 
judiced by  such  evidence'if  it  is  true.' 
As  to  evidence  of  previous  con- 
victions and  general  character  in 
Native  Courts  Martial,  see  Act  V  of 
1869,  art.  117. 

^  See  Taylor,  $  359:  Scott  v.  Samp* 
son  J  L.  B.,  8  Q.  B.  D.  491. 
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CHAPTER   III. 

FACTS  WHICH   NEED   NOT   BE    PROVED. 

56.  No  fact  of  which  the  Coui-t  will  take  judicial  notice  Fact  judi* 
need  be  proved.  ^^^^- 

57.  The  Court  shall  take  judicial  notice  of  the  following  Facts  of 

lacrs     .  Court  must 

(i)  All  laws  or  rules   having   the  force   of   law   now  or*?^^ejudi- 
heretofore  in  force,  or  hereafter  to  be  in  force,  in  any  part  of 
British  India  ^ : 

(2)  All  public  Acts  passed  or  hereafter  to  be  passed  by 
Parliament,  and  all  local  and  personal  Acts  directed  by 
Parliament  to  be  judicially  noticed  : 

(3)  Articles  of  War  for  Her  Majesty^s  Army  or  Navy : 

(4)  The  course  of  proceeding  of  Parliament  and  of  the 
Councils  for  the  purposes  of  making  laws  and  regulations 
established  under  the  Indian  Councils  Act^,  or  any  other  law 
for  the  time  being  relating  thereto : 

Explanation, — The  word  ^  Parliament,'  in  clauses  (2)  and 
(4),  includes — 

1.  The  Parliament  of  the  United  Kingdom  of  Gi-eat 
Britain  and  Ireland ; 

2.  The  Parliament  of  Great  Britain ; 

3.  The  Parliament  of  England ; 

4.  The  Parliament  of  Scotland,  and 

5.  The  Parliament  of  Ireland  : 

^  The  list  is   far  from  complete;  framed  by  the  commissioner  of  police 

for  instance,  the  Anglo-Indian  Courts  (Mad.   Act   III  of  1862,   s.    5);  in 

take    judicial    notice    of   the    ordi-  Bombay,  notifications  in  the  Gazette 

nary  course   of   nature,  the    mean-  (Bom.  Act  X  of  1866,  s.  4);  in  Oudh 

ing  of  English  words,  and  all  other  the  list  of   taluqd^rs  and  grantees 

matters  which  they  are  directed  by  published  by  the  Chief  Commissioner 

any  Act  to  notice,  such  as,  in  Bengal,  (Act  I  of  1869,  s.  10). 
lists   of   landholders  who  have  not  ^  e.  g.  the  Muhammadan  ecclesias- 

made  roadcess  returns  (Ben.  Act  IX  tical  law,  7  All.  461. 
of  i88o,  s,  19)  ;  in  Madras,  bye-laws  *  1861,  i.e.  24  &  25  Vic.  c.  67* 
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(5)  The  accession  and  the  sign  manual  of  the  Sovereign  for 
the  time  being  of  the  United  Kingdom  of  Great  Britain  and. 
Ireland : 

(6)  All  seals  of  which  English  Courts  take  judicial  notice  ^  r 
the  seals  of  all  the  Courts^  of  British  India^  and  of  all  Courts 
out  of  British  India^  established  by  the  authority  of  the 
Governor  General  or  any  Local  Government  in  Council :  the 
seals  of  Courts  of  Admiralty  and  Maritime  Jurisdiction  and 
of  notaries  public,  and  all  seals  which  any  person  is  autho- 
rized to  use  by  any  Act  of  Parliament  or  other  Act  or 
B-egulation  having  the  force  of  law  in  British  India : 

(7)  The  accession  to  office^  names,  titles,  functions,  and 
signatures  of  the  persons  filling  for  the  time  being  any  public 
office^  in  any  part  of  British  India,  if  the  fact  of  their 
appointment  to  such  office  is  notified  in  the  Gazette  cf  India,  or 
in  the  official  gazette  of  any  Local  Government  *  : 

(8)  The  existence,  title,  and  national  flag  of  every  State  or 
Sovereign  recognized  by  the  British  Crown  *  : 

(9)  The  divisions  of  time  •,  the  geographical  divisions  of  the 
world,  and  public  festivals,  fasts,  and  holidays  notified  in  the 
official  Gazette'' : 

(10)  The  territories  under  the  dominion  of  the  British 
Crown : 

(11)  The  commencement,  continuance,  and  termination  of 
hostilities  between  the  British  Crown  and  any  other  State  or 
body  of  persons : 

(12)  The  names  of  the  members  and  officers  of  the  Court, 
and  of  their  deputies  and  subordinate  officers  and  assistants, 
and  also  of  all  officers  acting  in  execution  of  its  process,  and  of 
all  advocates,  attorneys,  proctors,  vakils,  pleaders,  and  other 
persons  authorized  by  law  to  appear  or  act  before  it  ®  : 

(13)  The  rule  of  the  road  on  land  or  at  sea. 

In  all  these  cases,  and  also  on  all  matters  of  public  history, 

'  Taylor,  %  6.  *  ITie    Courts    also  take   judicial 

'  see  Rec.  3  supra,  p.  851,  and  14  notice    of    the    noi»-recognition    of 

Cal.  176.  foreign   states,   Code  of    Civil   Pro- 

^  Act  V  of  1883,  s.  32,  cl.  (2).  cedure,  s.  431,  supra  p.  636. 

*  I  Ben.  0.  Cr.  27  (Justices  of  the  •  This  includes  the  Native  eras. 

Peace)  :  Ind.  Jur.  N.  S.  106  :  4  Ben.  ^  of  any  Local  Government? 

O.  J.  51  (jailor).  "  See  Act  XVIII  of  1879. 
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literature,  science,  or  art,  the  Court  may  resort  for  its  aid 
to  appropriate  books  or  documents  of  reference  ^. 

If  the  Court  is  called  upon  by  any  person  to  take  judicial 
notice  of  any  fact,  it  may  refuse  to  do  so,  unless  and  until 
such  person  produces  any  such  book  or  document  as  it  may 
consider  necessary  to  enable  it  to  do  so  ^. 

58.  No  fact  need  be  proved  in  any  proceeding  which  the  Facts  ad- 
parties  thereto  or  their  agents  agree  to  admit  at  the  hearing  ^,  ^^^  ^^^ 
or  which,  before  the  hearing^,  they  agree  to  admit  by  any  l>® ?«>▼«<!• 
writing  under  their  hands,  or  which  by  any  rule  of  pleading 
in  force  at  the  time  they  are  deemed  to  have  admitted  by 
their  pleadings  * :    Provided   that    the   Court    may,    in    its 
discretion,  require  the  facts  admitted  to  be  proved  otherwise 
than  by  such  admissions  ^. 


CHAPTER  IV. 


OF   ORAL   EVIDENCE. 

59.  All  facts,  except  the  contents  of  documents,  may  be  Proof  of 
proved  by  oral  evidence  ®.  ^^  ^7 

*  •'  oral  evi- 

60,  Oral  evidence  must '',  in  all  cases  whatever,  be  direct ;  ^®^^- 

mi.   X  •    J.  Oral  ©vi- 

That  IS  to  say—  de^^e  must 

If  it  refers  to  a  fact  which  could  be  seen,  it  ®  must  be  the  ^  direct. 

evidence  of  a  witness  who  says  he  saw  it  ^ ; 

If  it  refers  to  a  fact  which  could  be  heard,  it  ®  must  be  the 

evidence  of  a  witness  who  says  he  heard  it  ®  ; 


*  See,  for  instance,  13  Moo.  I.  A. 
398  (sworn  translations  of  Sanskrit 
works  on  adoption) :  10  Cal.  140 
(Taylor's  Medical  Jurisprudence)  :  7 
^n.  70  (Harington's  Analyns). 

*  Van  Omeron  v.  Dowickj  2 
Campb.  44. 

'  i.e.  when  there  are  more  hearings 
than  one,  the  final  hearing.  Thus 
where  A  snes  to  eject  B  for  non-pay- 
ment of  rent,  and  B  at  the  first  hearing 
orally  asserts  payment  in  full,  at  the 
final  hearing  no  evidence  of  title  or 
tenancy  need  be  ofifered. 


*  5  Bom.  143 ;  query,  what  'rule of 
pleading '  is  referred  to  ? 

'  See  more  as  to  admissions,  sec. 

31. 
^  See  Ben.  F.  B.  B.  3  (adjustment 

of  accounts) :  i  All.  442  (part-pay- 
ment of  mortgage  debt). 

^  This  imposes  a  duty  on  the  Court 
to  exclude  all  oral  evidence  that  is 
not  *  direct/  whether  the  party  against 
whom  it  is  tendered  objects  or  not. 

^  i.e.  the  oral  evidence. 

^  i. e.  the  fact  deposed  to,  1 2  Ben.  Ap- 
pendix, 18,  19. 
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If  it  refers  to  a  fact  which  could  be  perceived  by  any 
other  sense  or  in  any  other  manner^  it^  must  be  the  evidence 
of  a  witness  who  says  he  perceived  it  ^  by  that  sense  or  in  that 
manner ; 

If  it  refers  to  an  opinion  or  to  the  grounds  on  which 
that  opinion  is  held,  it  ^  must  be  the  evidence  of  the  person 
who  holds  that  opinion  on  those  grounds : 

Provided  that  the  opinions  of  experts  expressed  in  any 
treatise  commonly  offered  for  sale^,  and  the  grounds  on  which 
such  opinions  are  held^  may  be  proved  by  the  production 
of  such  treatises  if  the  author  is  dead  or  cannot  be  founds 
or  has  become  incapable  of  giving  evidence,  or  cannot  be 
called  as  a  witness  without  an  amount  of  delay  or  expense 
which  the  Court  regards  as  unreasonable : 

Provided  also  that,  if  oral  evidence  refers  to  the  existence 
or  condition  of  any  material  thing  other  than  a  document,  the 
Court  may,  if  it  thinks  fit,  require  the  production  of  suck 
material  thing  for  its  inspection. 


CHAPTER  V. 


Proof  of 
contentB 
of  docu- 
ments. 

Primary 
evidence. 


OF   DOCUMENTARY   EVIDENCE. 

61«  The  contents  of  documents  may  be  proved  either 
by  primary  or  by  secondary  evidence. 

62.  Primary  evidence  means  the  document  itself  produced 
for  the  inspection  of  the  Court. 

Explanation  I, — Where  a  document  is  executed  in  several 
parts,  each  part  is  primary  evidence  of  the  document : 

Where  a  document  is  executed  in  counterpart,  each  counter- 
part being  executed  by  one  or  some  of  the  parties  only,  each 
counterpart  is  primary  evidence  as  against  the  parties 
executing  it  *. 

Explanation  IL — Where  a  number  of  documents  are  all 
made  by  one  uniform  process,  as  in  the  case  of  printing. 


^  i.  e.  tlie  oral  evidence. 
^  i.e.  the  fact  deposed  to,  1 2  Ben. 
Appendix,  18,  19. 

*  As  to  the  burden  of  proving  this. 


Bee  Bee.  104  infra. 

*  and  secondary  evidence  as  against 
the  other  parties,  sec.  63,  cl.  (4). 
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lithography,  or  photography,  each  is  primary  evidence  of  the 
contents  of  the  rest;  bat  where  they  are  all  copies  of  a 
common  original,  they  are  not  primary  evidence  of  the 
contents  of  the  original. 

Illustration, 
A  person  is  shown  to  have  been  in  possession  of  a  number  of 
placards,  all  printed  at  one  time  from  one  original.  Any  one  of 
the  placards  is  primary  evidence  of  the  contents  of  any  other, 
but  no  one  of  them  is  primaiy  evidence  of  the  contents  of  the 
original*. 

63.  Secondary  evidence  means  and  includes —  .  Secondary 
(i)  Certified  copies  given  under  the  provisions  hereinafter  ©vi^enc©. 

contained^; 

(a)  Copies  made  from  the  original  by  mechanical  processes 
which  in  themselves  insure  the  accuracy  of  the  copy,  and 
copies  compared  with  such  copies ; 

(3)  Copies  made  from  or  compared  with  the  original ; 

(4)  Counterparts  of  documents  as  against  the  parties  who 
did  not  execute  them  ^ ; 

(5)  Oral  accounts  of  the  contents  of  a  document  given 
by  some  person  who  has  himself  seen  it  *. 

lUvstrations, 
(a)  A  photograph  of  an  original  is  secondary  evidence  of  its 
contents,  though  the  two  have  not  been  compared,  if  it  is  proved 
that  the  thing  photographed  was  the  original. 

(6)  A  copy  compared  with  a  copy  of  a  letter  made  by  a  copying 
machine  is  secondary  evidence  of  the  contents  of  the  letter,  if  it  is 
shown  that  the  copy  made  by  the  copying  machine  was  made  from 
the  original. 

(c)  A  copy  transcribed  from  a  copy,  but  afterwards  compared 
with  the  original,  is  secondary  evidence;  but  the  copy  not  so 
compared  is  not  secondary  evidence  of  the  original,  although  the 
copy  from  which  it  was  transcribed  was  compared  with  the  original. 

{d)  Neither  an  oral  account  of  a  copy  compared  with  the 
original,  nor  an  oral  account  of  a  photograpli  or  machine-copy  of 
the  original,  is  secondary  evidence  of  the  original. 

64.  Documents  must  be  proved  by  primary  evidence  except  Proof  of 

ii  !_       *      i!j.  X*        J  documents 

m  the  cases  heremarter  mentioned.  ^_  primary 

evidence. 

*  n.  V.  Watson,  33  Howeirs  S.  T.  '  Munn  v.  Godhold,  3  Bing.  392. 
82-86.  *  i.e.  the  original  document,  7  Bom. 

*  Sec.  76.  As  to  presuming  correct-       139. 
nesa  of  certified  copies^  see  sec.  79* 
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Wbente-       66.  Secondary   evidence   may  be  given  ^   of    the  exist- 
e^t^moe     ^^^f  condition,  or  contents  of  a  docnment '  in  the  f ollovmig> 


rdftting  to  cases : — 

doeamenU 

mmj  bo 

given. 


(a)  TVhen  the  original  is  shown  or  appears  to  be  in  the 
possession  or  power 

of  the  person  against  whom  the  document  is  sought  to  be 
proved,  or 

of  any  person  out  of  reach  of,  or  not  subject  to',  the 
process  of  the  Court,  or 

of  any  person  l^ally  bound  to  produce  it, 

and  when,  after  the  notice  mentioned  in  section  66,  such 
person  does  not  produce  it  * ; 

(b)  When  the  existence,  condition,  or  contents  of  the  original 
have  been  proved  to  be  admitted  in  writing  by  the  person 
against  whom  it  is  proved  or  by  his  representative  in  interest ; 

(c)  When  the  original  has  been  destroyed  or  lost  *,  or  when 
the  party  offering  evidence  of  its  contents  cannot,  for  any 
other  reason  not  arising  from  his  own  default  or  n^lect, 
produce  it  in  reasonable  time  * ; 

{d)  When  the  original  is  of  such  a  nature  as  not  to  be  easily 
moveable  "^ ; 

{e)  When  the  original  is  a  public  document  within  the 
meaning  of  section  74 ; 

(f)  When  the  original  is  a  document  of  which  a  certified 


*  in  criminal  m  well  as  in  dyil 
proceedings,  and  see  14  Cal.  486. 

'  i.e.  a  document  admissible  in 
evidence.  If  it  is  inadmissible  in 
consilience  of  not  being  r^stered 
(6  Mad.  117)  or  not  being  properly 
stamped,  secondary  evidence  cannot 
be  given  of  its  existence,  etc. 

'  This  seems  intended  to  include 
the  case  of  a  person  not  legally  bound 
to  produce  the  document,  who  refuses 
to  produce  it :  Miles  v.  Oddtf,  6  C.  ftP. 
752  :  Marston  y.DoumeSy  i  A.&E.  51. 

*  This  seems  to  mean :  '  When 
any  person  in  whose  possession  or 
power  the  original  may  be,  after  re- 
ceiving the  notice  (if  any)  required  by 
sec.  66,  does  not  produce  such  original,' 
see  JB.  V.  Watson^  a  T.  R.  201. 
There  need  be  no  evidence  of  refusal 


to  produce,  9  Cal.  944. 

*  7  Cal.  98.  The  destruction 
or  low  may  be  proved  by  the 
admission  of  the  party  or  his  pleader, 
R,  v«  Haworth,  4  C.  &  P.  254. 

•  32  Suih.Civ.  R.  303  :  5  Cal.  886 : 
7  Cal.  98.  The  rule  in  the  Limitation 
Act,  sec.  19,  as  to  acknowledgments  is 
an  exception  to  this  clause. 

»  Mortimer  y.M^'Callan,  6  M.  &  W. 
68,  where  Lord  Abinger  mentioned  a 
case  in  which  a  libel  was  written  on 
the  w^l  of  a  jail,  and  the  writer  was 
convicted  on  mere  proof  of  his  hand- 
writing. The  case  where  the  original 
is  in  a  country  from  which  it  is  not 
permitted  to  be  removed  {Alivan  v. 
Famival,  i  C.  M.  &  R.  277,  291)  ia 
not  provided  for,  unless  perhaps  by 
the  latter  part  of  clause  (c). 
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copy  is  permitted  by  this  Act,  or  by  any  other  law  in  force  ^  in 
British  India  ^,  to  be  given  in  evidence ; 

(^)  When  the  originals  consist  of  numerous  accounts  or 
other  documents  which  cannot  conveniently  be  examined  in 
court,  and  the  fact  to  be  proved  is  the  general  rtsalt  of  the 
whole  collection  ^. 

In  cases  (a),  (c),  and  (d),  any  secondary  evidence  of  the 
contents  of  the  document  is  admissible  ^. 

In  case  (6),  the  written  admission  is  admissible. 

In  case  (e)  or  (/),  a  certified  copy  of  the  document^  but  no 
other  kind  of  secondary  evidence  ^^  is  admissible. 

In  case  (^),  evidence  may  be  given  as  to  the  general  result 
of  the  documents  by  any  person  who  has  examined  them,  and 
who  is  skilled  in  the  examination  of  such  documents. 

66.  Secondary  evidence  of  the  contents  •  of  the  documents  Ruiea  as  to 
referred  to  in  section  65,  clause  («),  shall  not  be  given  unless  ^^^  ^ 
the  party  proposing  to  give  such  secondary  evidence  has 
previously  given  to  the  party ''^  in  whose  possession  or  power 
the  document  is,  or  to  his  attorney  or  pleader,  such  notice  to 
produce  it  as  is  prescribed  by  law  ® ;  and  if  no  notice  is  pre- 
scribed by  law,  then  such  notice  as  the  Court  considers 
reasonable  under  the  circumstances  of  the  case : 

Provided  that  such  notice  shall  not  be  required  in  order  to 
render  secondary  evidence  admissible  in  any  of  the  following 
cases,  or  in  any  other  case  in  which  the  Court  thinks  fit  to 
dispense  with  it  ^: — 

(1)  When  the  document  to  be  proved  is  itself  a  notice; 

(2)  When,  from  the  nature  of  the  case,  the  adverse  party 
must  know  that  he  will  be  required  to  produce  it  ^® ; 


^  for  the  time  being. 

^  See  e.g.  the  Begistration  Act, 
ill  of  1877,  sec.  57. 

'  See  the  Code  of  Civil  Procedure, 
Bee.  394,  SQpra  p.  625.  Robert*  ▼. 
Doxon,  I  Peake,  1 16. 

*  These  words  are  not  controlled  by 
the  penultimate  clause  of  sec.  66,  5 
Cal.  573. 

^  This  rule  does  not  apply  when 
the  ordinal  has  been  lost  or  destroyed, 
6  Mad.  80,  where  an  uncertified 
copy  of  a  destroyed  plaint  was  ad- 


mitted.   See  also  5  Gal.  568. 

•  not,  apparently,  of  the  existence 
or  condition. 

'  This  means  not  only  adversary 
in  the  cause,  but  also  stranger  'legally 
bound  to  produce '  the  document,  sec. 
65,  d.  (a),  and  see  Field,  426 . 

•  See  Code  of  Civil  Procedure, 
sec.  131. 

•  i.e.  the  notice. 

^°  e.g.in  trover  for  a  bond,  see  How 
V.  Rail,  14  East,  274  ;  Tayl.  §  452. 
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(3)  When  it  appears  or  is  proved  that  the  adverse  partjr 
has  obtained  possession  of  the  original  by  fraud  or  force ; 

(4)  When  the  adverse  party  or  his  agent  has  the  original  in 
court  ^; 

(5)  When  the  adverse  party  or  his  agent  has  admitted  the 
loss  of  the  document ; 

(6)  When  the  person  in  possession  of  the  document  is  out  of 
i^each  of ^  or  not  subject  to^  the  process  of  the  Court  \ 

67*  If  A  document  is  alleged  to  be  signed  or  to  have  been 
written  wholly  or  in  part  by  any  person,  the  signature  or  the 
handwriting  of  so  much  of  the  document  as  is  all^;ed  to  be  in 
that  person's  handwriting  must  be  proved'  to  be  in  his  hand- 
writing. 

68*  If  a  document  is  required  by  law  ^  to  be  attested,  it 
shall  not  be  used  as  evidence  until  one  attesting  witness  at 
least  has  been  called  for  the  purpose  of  proving  its  execution^ 
if  there  be  an  attesting  witness  alive,  and  subject  to  the 
process  of  the  Court  and  capable  of  giving  evidence  *. 

68*  If  no  such  attesting  witness  can  be  found,  or  if  the 
document  purports  to  have  been  executed  in  the  United  King- 
dom *,  it  must  be  proved  that  the  attestation  of  one  attesting 
witness  at  least  is  in  his  handwriting '',  and  that  the  signature 
of  the  person  executing  the  document  is  in  the  handwriting  of 
that  person. 

Admission       70.  The  admission  of  a  party  to  an  attested  document  of 
tion^by^      its   execution  ®   by  himself   shall   be  sufficient  proof   of  its 


Proof  of 
signature 
person  Al- 
leged to 
have 
signed* 


Proof  of 
execution 
of  doca- 
ment  re- 
quired 
to  be 
attested. 


Proof 
where  no 
attesting 
witness 
found. 


*  Dwyer  v.  Collins^  7  Ex.  639. 

'  9  Cal.  939  :  2  Mad.  395,  301.  If 
a  document  is  in  the  custody  of  the 
person  who  desires  to  use  it  as  eyi> 
dence,  nothing  in  sec.  66  relieves  him 
from  producing  it,  4  All.  406,  410. 

^  See  sec.  47  supra,  and  sec  73 
infra.  See  also  13  Ben.  Appx.  18, 
where  Markby  J.  held  that  sec.  67 
did  not  require  direct  evidence  of  the 
handwriting  of  the  person  alleged  to 
have  signed  to  be  given  by  some  one 
who  saw  the  signature  affixed.  Nor 
does  it  require  the  writer  of  the  docu- 
ment to  be  examined  as  a  witness  or 


the  subscribing  witnesses  to  be  pro- 
duced, 21  Suth.  Civ.  R.  429.  As 
to  the  proper  questions  regarding 
signature,  see  23  Suth.  Civ.  K.  391. 

*  i.e.  by  some  statute,  act,  or  regula- 
tion. 

^  But  see  sec.  90,  infra,  as  to  docu- 
ments thirty  years  old. 

*  of  Great  Britain  and  Ireland. 

^  In  the  case  of  a  marksman,  this 
would  probably  be  held  to  indude  his 
mark. 

*^  Sec.  22  and  sec.  65,  cl.  (h)  relate 
to  admissions  as  to  the  contents  of  a 
dcxsnment. 
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execution  as  against  him,  though  it  be  a  document  required  by  party  to 
law  to  be  attested.  document. 

71.  If  the  attesting  witness  denies  or  does  not  recollect  the  Proof  when 
execution  of  the  document,  its  execution  may  be  proved  by  ^tnesa^ 
other  evidence.  denies  the 

execution. 

72.  An   attested    document  not   required  by  law   to   be  Attested 
attested  may  be  proved  as  if  it  was  unattested.  not^re^^^* 

73.  In  order  to  ascertain  whether  a  signature,  writing,  or  ^^^^  J?j 
seal  is  that  of  the  person  by  whom  it  purports  to  have  been  Com- 
written  or  made,  any  signature,  writing,  or  seal  admitted  or  P*"8on  of 
proved  ^  to  the  satisfaction  of  the  Court  to  have  been  written  or  etc.,  with 
made  by  that  person  may  be  compared  ^  with  the .  one  which  admitted 
is  to  be  proved,  although  that  signature,  writing,  or  seal  has  or  proved, 
not  been  produced  or  proved  for  any  other  purpose. 

The  Court  may  direct  any  person  present  in  court  to  write 
any  words  or  figures  for  the  purpose  of  enabling  the  Court  to 
compare  the  words  or  figures  so  written  with  any  words  or 
figures  alleged  to  have  been  written  by  such  person. 


Public  Documents. 
74.  The  following  documents  are  public  documents  ' : — 

1 .  Documents  forming  the  acts,  or  records  of  the  acts — 
(i)  of  the  sovereign  authority, 

(ii)  of  ofiicial  bodies  and  tribimals,  and 
(iii)  of  public  oflGicers,  legislative,  judicial,  and  executive*, 
whether  of  British  India,  or  of  any  other  part  of  Her  Majesty^s 
dominions,  or  of  a  foreign  country. 

2.  Public  records  kept  in  British  India  of  private  documents^. 


Public 
documents. 


1  I  Mad.  H.  C.  167  :  21  Suth.  Civ. 
R.  6. 

'  by  a  witness  (sec.  47)  or  by  the 
Court,  and  in  criminal  as  well  as  in 
(nvil  cases. 

^  Ananumatlpatra  is  not  a  'public 
document/  14  Cal.  486;  S.  C.  L.  E., 
14  I.  A.  71. 

*  Clause  (iii)  seems  to  include  the 
records  of  Magistrates  and  Justices  of 
the  Peace  acting  in  their  administrar 
tive  as  well  as  their  judicial  capacity. 
It  includes   letters  between   district 


authorities,  23  Suth.Ciy.  B.  273,  and  a 
jamabandi  prepared  by  a  Deputy  Col- 
lector while  engaged  in  the  settlement 
of  land  under  Ben.  Beg.  Y II  of  1 8  2  2 , 4 
Cal.  79  (secus  Field  435) ;  but  not  a 
certificate  of  the  Board  of  Trade,  5 
Cal.  568  ;  nor  Government  measure- 
ment chitth^s  produced  from  the  col- 
lectorate,  7  Cai.  76. 

^  e.g.  of  original  wills  (Succession 
Act,  sec.  255,  supra  vol.  I.  p.  456),  or 
registered  documents  (Act  III  of 
1877,  sec.  57,  infra). 


896 


THE   EVIDENCE   ACT. 


Privaw  wg^  ^jj  other  documents  are  private. 

dooumenti.  ' 

^^*^tf  ^®*  ^^®T^  public  officer  having  the  custody  of  a  public 
publio  document^  which  any  person  has  a  right  to  inspect  ^,  shall  give 
doeaiii«iitt.  ^Y^^  person  on  demand  a  copy  of  it  on  payment  of  the  legal 
fees  therefor,  together  with  a  certificate  written  at  the  foot  of 
such  copy  that  it  is  a  true  copy  of  such  document  or  part 
thereof,  as  the  case  may  be,  and  such  certificate  shall  be  dated 
and  subscribed  by  such  officer  with  his  name  and  his  official 
title,  and  shall  be  sealed,  whenever  such  officer  is  authorized 
by  law  to  make  use  of  a  seal ;  and  such  copies  so  certified  shall 
be  called  certified  copies  ^. 

Escplanation. — Any  officer  who,  by  the  ordinary  course  of 
official  duty,  is  authorized  to  deliver  such  copies,  shall  be 
deemed  to  have  the  custody  of  such  documents  within  the 
meaning  of  this  section. 

77.  Such  certified  copies  may  be  produced  in  proof  of  the 
contents  of  the  public  documents  or  parts  of  the  public 
documents  of  which  they  purport  to  be  copies  *. 

78,  The   following  public   documents  may  be  proved  as 

ffi  .-111        follows  : — 
dooomentfl.      (i)  Acts,  orders,  or  notifications  of  the  Executive  Govern- 
ment of  British  India  in  any  of  its  departments,  or  of  any  Local 
Government  or  any  department  of  any  Local  Government, 

by  the  records  of  the  departments,  certified  by  the  heads  of 
those  departments  respectively, 

or  by  any  document  purporting  to  be  printed  by  order  of  any 
such  Government : 

(2)  The  proceedings  of  the  Legislatures*, 


Proof 
by  ppo- 
daction  of 
certified 
copies. 

Proof  of 
other 


^  See  Taylor,  §  1483.  The  chief 
public  documents  referred  to  in  sec. 
76  are  the  register  of  British  shipe, 
Act  X  of  1841,  sec.  4 ;  the  register  of 
copyright  in  books  published  in 
India  (Act  XX  of  1847,  sea  3) ;  log-- 
books (Act  I  of  1859,  sees.  103-108); 
the  declarations  of  the  keepers  of 
printing  presses  and  of  the  printers 
and  publishers  of  periodicals  (Act 
XXV  of  1867,  sec.  6) ;  marriage 
registers  (Act  XY  of  1872,  sees.  79, 
80) ;  the  books  of  the  Administrator 


General  (Act  II  of  1874,  sec  43); 
registers  directed  by  the  Registration 
A6t  III  of  1877;  registers  and  docu- 
ments kept  by  the  r^strar  of  joint 
stock  companies  (Act  YI  of  1882. 
sec.  220,  cl.  (e));  registers  prepared 
under  the  Oudh  Land-revenue  Act 
XYIIof  1876,  sec.  67. 

*  L.  R.,  14  I.  A.  71. 

'  The  certified  copy  of  a  plaint  was 
admitted  in  10  Ben.  Appz.  31. 

*  established    under    the    Indian 
Councils  Act,  1 86 1. 
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by  the  jouroals  of  those  bodies  respectively,  or  by  published 
Acts  or  abstracts,  or  by  copies  purporting  to  be  printed  by 
order  of  Government : 

(3)  Proclamations,  orders,  or  regulations  issued  by  Her 
Majesty  or  by  the  Privy  Council,  or  by  any  department  of 
Her  Majesty's  Government, 

by  copies  or  extracts  contained  in  the  London  GazettCy  or 
purporting  to  be  printed  by  the  Queen's  Printer  ^ : 

(4)  The  acts  of  the  Executive  or  the  proceedings  of  the 
legislature  of  a  foreign  coimtry, 

by  journals  published  by  their  authority,  or  commonly 
received  in  that  country  as  such,  or  by  a  copy  certified  under 
the  seal  of  the  country  or  sovereign,  or  by  a  recognition 
thereof  in  some  public  Act  of  the  Governor  General  of  India 
in  Council : 

(5)  The  proceedings  of  a  municipal  body  in  British  India, 
by  a  copy  of  such  proceedings,  certified  by  the  legal  keeper 

thereof,  or  by  a  printed  book  purporting  to  be  published  by  the 
authority  of  such  body : 

(6)  Public  documents  of  any  other  class  in  a  foreign 
country, 

by  the  original,  or  by  a  copy  certified  by  the  legal  keeper 
thereof,  with  a  certificate  imder  the  seal  of  a  notary  public, 
or  of  a  British  Consul  or  diplomatic  agent,  that  the  copy  is  duly 
certified  by  the  officer  having  the  legal  custody  of  the  original, 
and  upon  proof  of  the  character  of  the  document  according  to 
the  law  of  the  foreign  country. 

Presumptions  as  to  Documents. 

79.  The  Court  shall  presume  ^  every  document  ^  purporting  Presmnp- 
to  be  a  certificate  *,  certified  copy,  or  other  document,  which  is  ™a|5Je^ 
by  law  declared  to  be  admissible  as  evidence  of  any  particular  ^^^^  o^ 
fact,  and  which  purports  to  be  duly  certified  by  any  officer  in  oopies« 
British  India,  or  by  any  officer  in  any  Native  State  in  alliance 
with  Her  Majesty,  who  is  duly  authorized  thereto  by  the 

^  And  see  the  Documentary  Evi-  sealed)  tlie  seal, 

dence  Act,  i868  (31  Vic.  c.  37}.  *  See  the  Registration  Act  (III  of 

*  sec.  4,  p.  853,  snpra.  1877)  b^c.  60,  and  the  Code  of  Criminal 

'  inoludingthe8ignatareand(where  Procedure,  sees.  467^  473,  511. 

VOL.    II.  3   M 
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Governor  General  in  Council,  to  be  genuine' :, Provided  that 
such  document  is  substantially  in  the  form  and  purports  to  be 
executed  in  the  manner  directed  by  law  in  that  behalf. 

The  Court  shall  also  presume  that  any  officer  by  whom  any 
document  purports  to  be  signed  or  certified  held^  when  he 
signed  it^  the  official  character  which  he  claims  in  such  paper. 

Presomp*        80.  Whenever  any  document  is  produced  before  any  Court, 

dooameiiu  P^T^^^ting  to  be  a  record  or  memorandum  of  the  evidence,  or 

prodaoed     of  any  part  of  the  evidence,  given  by  a  witness  in  a  judicial 

tvi^MMM.^  proceeding  or  before  any  officer  authorized  by  law  to  take  such 

evidence,  or  to  be  a  statement  or  confession  by  any  prisoner  or 

accused  person,  taken  in  accordance  with  law^,  and  purporting 

to  be  signed  by  any  Judge  or  Magistrate,  or  by  any  such 

officer  as  aforesaid,  the  Court  shall  presume — 

that  the  document  is  genuine  :  that  any  statements  as  to 
the  circumstances  under  which  it  was  taken,  purporting  to  be 
made  by  the  person  signing  it,  are  true,  and  that  such  evidence, 
statement,  or  confession  was  duly  taken  ^. 


Preramp- 
tion  as  to 
Gasettes, 
news- 
papers, 
private 
Acts,  and 
other  docu- 
ments. 


81.  The  Court  shall  presume  the  genuineness  of  every 
document  purporting  to  be  the  London  Gazette,  or  the  Gazette 
of  Itidia,  or  the  Government  Gazette  of  any  Local  Govern- 
ment, or  of  any  colony,  dependency,  or  possession  of  the 
British  Crown,  or  to  be  a  newspaper  or  journal,  or  to  be  a  copy 
of  a  private  Act  of  Parliament  printed  by  the  Queen's  Printer, 
and  of  every  document  purporting  to  be  a  document  directed 
by  any  law  to  be  kept  by  any  person,  if  such  document  is  kept 
substantially  in  the  form  required  by  law  and  is  produced 
from  proper  custody*. 


'  This  only  enactp,  as  regards  copies 
of  documents  recorded  in  Collectors, 
or  Magistrates*  kachhahrfs,  that  the 
copy  is  correct  and  that  the  original 
exists  in  the  archives.  Such  copies  are 
no  evidence  of  the  genuineness  or 
authenticity  of  the  originals,  or  of 
the  facts  to  which  they  relate. 

*  See  6  Ca].  762  :  8  Cal.  616 ;  and 
sec.  91  infra. 

^  This  does  not  render  the  deposi- 
tion of  an  accused  person  admissible 
in  evidence  p.gainst  him  in  a  subse- 


quent proceeding,  without  proof  that 
he  was  the  deponent,  11  Cal.  580. 
But  the  Magistrate  is  not  expressly 
required  to  attest  depositions  in  the 
presence  of  the  accused.  Such  attes- 
tation therefore  does  not  fall  within 
the  Bcope  of  the  presumption  provided 
for  by  sec.  80,  and  if  required  for  any 
special  purpose,  such  as  that  of  sec. 
509  of  the  Code,  must  be  established 
aliunde,  9  All.  721,  note  (i). 

*  As  to  'proper  custody'  see  the 
explanation  to  sec.  90  infra. 
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82.  When  any  document  is  produced  before  any  Court,  Presunip- 
purporting  to  be  a  doctiment  which,  by  the  law  in  force  for  ^^ument 
the  time  being  in  England  or  Ireland  ^,  would  be  admissible  admissible 
in  proof  of  any  particularin  any  Court  of  justice  in  England  ^thout*"^ 
or  Ireland,  without  proof  of  the  seal  or  stamp  or  signature  P^*^^  ^^ , 
authenticating   it,   or  of    the  judicial   or   official   character  nature. 
claimed  by  the  person  by  whom  it  purports  to  be  signed,  the 
Court  shall  presume  that  such  seal,  stamp,  or  signature  is 
genuine,  and  that  the  person  signing  it  held,  at  the  time  when 
he  signed  it,  the  judicial  or  official  character  which  he  claims, 

and  the  document  shall  be  admissible  for  the  same  purpose 
for  which  it  would  be  admissible  in  England  or  Ireland. 

83'  The  Court  shall  presume  that  maps  or  plans  purporting  Maps  or 
to  be  made  by  the  authority  of  Government  ^  were  so  made,  pl«^8™*<l® 
and  are  accurate  ^;  but  maps  or  plans  made  for  the  purposes  of  thority  of 
any  cause  *  must  be  proved  to  be  accurate.  ment™ 

84.  The  Court   shall  presume  the   genuineness  of  every  CoUections 
book  purporting  to  be  printed  or  published  under  the  authority  repo^g  of 
of  the  Government  of  any  country,  and  to  contain  any  of  the  decisions. 
laws  of  that  country, 

and  of  every  book  purporting  to  contain  reports  of  decisions 
of  the  Courts  of  such  country  ^. 

85.  The  Court  shall  presume  that  every  document  pur-  Powers-of- 
porting  to  be  a  power-of -attorney,  and  to  have  been  executed  *  °"*®y* 
before,  and  authenticated  by,  a  notary  public,  or  any  Court, 
Judge,  Magistrate,  British  Consul  or  Vice-Consul,  or  repre- 
sentative of  Her  Majesty  or  of  the  Government  of  India,  was 

so  executed  and  authenticated. 


*  See  8  &  9  Vic.  c.  113 :  14  &  15 
Vic.  c.  99,  sec.  9 :  18  &  19  Vic.  c.  42, 
»ec.  3  :  33  &  34  Vic.  c.  52. 
.  '  This  applies  to  thaqhctst  maps,  22 
Sath.  Civ.  E.  519,  but  not  to  chitthdt 
made  by  Government  for  its  private 
use,  9  Cal.  741,  nor  to  a  map  pre- 
pared bj  an  officer  of  government, 
while  in  charge  of  a  khds  mahdl  of 
which  Grovemment  is  in  possession 
merely  as  a  private  proprietor.  Such 
maps  mayl)e  admissible  under  sec.  13, 
5  Cal.  287.  The  presumption  under 
this  section  (83)  is  in  no  way  affected 


by  the  fact  that  the  map  or  plan  hat 
been  superseded  by  a  later  map  or 
plan  made  under  the  authority  of 
Government,  5  Cal.  822.  As  to  maps, 
see  also  sec.  87  and  sec.  90. 

^  as  to  drawing  and  correctness  of 
measurement,  not  as  to  boundaries 
according  to  the  rights  of  parties,  25 
Suth.  Civ.  R.  179. 

*  Some  such  words  as '  or  other  pro- 
ceeding  civil  or  criminal  *  seem  wanted 
here. 

•  See  sec.  38  supra. 
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86.  The  Court  may  presume  tbat  any  document  purportiiig^ 
to  be  a  certified  copy  of  any  judicial  record  of  any  country  not 
forming  part  of  Her  Majesty's  dominions  is  genuine  and 
accurate^  if  the  document  purports  to  be  certified  in  any 
manner  which  is  certified  by  any  representative  of  Her 
Majesty  or  of  the  Government  of  India  resident  in  such 
country  ^  to  be  the  manner  commonly  in  use  in  that  country 
for  the  certification  of  copies  of  judicial  records  ^. 

87.  The  Court  may  presume  that  any  book  to  which  it  may 
refer  for  information  on  matters  of  public  or  general  interest, 
and  that  any  published  map  or  chart,  the  statements  of  which 
are  relevant  facts,  and  which  is  produced  for  its  inspection, 
was  written  and  published  by  the  person,  and  at  the  time  and 
place,  by  whom  or  at  which  it  purports  to  have  been  written 
or  published  ^, 

88.  The  Court  may  presume  that  a  message,  forwarded 
from  a  telegraph  office  to  the  person  to  whom  such  message 
purports  to  be  addressed,  corresponds  with  a  message  delivered 
for  transmission  at  the  office  from  which  the  message  purports 
to  be  sent ;  but  the  Court  shall  not  make  any  presumption  as 
to  the  person  by  whom  such  message  was  delivered  for  trans- 
mission. 

Due  ezecn-  88*  The  Court  shall  presume  *  that  every  document,  called 
cfdocu^  ^^^  *^^  ^^^  produced  after  notice  to  produce,  was  attested, 
menu  not  stamped  ^,  and  executed  in  the  manner  required  by  law  •. 

prodnoed. 

90.  Where  any  document,   purporting  or  proved   to  be 


Tele- 

graphic 
meisAgee. 


'  Where,  as  in  Kach  Bihi(r,  there 
is  no  snoh  representative,  see  14  Cal. 

'  See  sec.  78,  cl.  (6),  and  sec.  82. 

'  See  see.  36. 

*  See  sec.  4. 

^  Closmadeuc  y.  Caret,  18  C.  B.  44. 
The  Act  ignores  the  case  where  the 
document  is  shown  to  have  remained 
unstamped  for  some  time  after  its  ex- 
ecution. In  such  case  the  party  who 
relies  on  the  instrument  must  prove  it 
to  have  been  duly  stamped,  Marine 
Investment  Co.  v,   Havuide,  L.  R., 


5  E.  &  I.  A  pp.  634.  The  Act  con- 
tains no  rule  as  to  when  alterations 
and  interlineations  shall  be  pre- 
sumed to  have  been  made  (a)  in  the 
case  of  a  will,  (b)  in  the  case  of  other 
documents.  In  case  (a)  they  are 
presumed  to  have  been  made  after 
ihe  execution  of  the  will,  Simmotuv, 
Mudallf  I  Sim.  X.  S.  136.  Incase  (ft) 
they  are  presumed  to  have  been  so 
made  that  the  making  would  not  be 
an   offence,   Gordon's   case.   Dears!. 

6  P.  593,  per  Jervis  C.J. 

'  See  sec.  66  supra  and  sec.  164  infra. 
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thirty  years  old^,  is  produced*  from  any  custody  which  the  DocumeAts 
Court  in  the  particular  case  considers  proper,  the  Court  may  ^  yearf  old. 
presume  that  the  signature  and  every  other  part  of  such 
document,  which  purports  to  be  in  the  handwriting  of  any 
particular  person^  is  in  that  person's  handwriting,  and,  in  the 
case  of  a  document  executed  or  attested,  that  it  was  duly 
executed  and  attested  by  the  persons  by  whom  it  purports  to 
be  executed  and  attested*. 

Explanation, — Documents  are  said  to  be  in  proper  custody  if  Proper 
they  are  in  the  place  in  which,  and  under  the  care  of  the^'^     ^* 
person  with  whom,  they  would  naturally  be  * ;  but  no  custody 
is  improper  if  it  is  proved  to  have  had  a  legitimate  origin,  or 
if  the  circumstances  of  the  particular  case  are  such  as  to  render 
such  an  origin  probable  *. 

This  explanation  applies  also  to  section  81. 

Illustrations. 

(a)  A  has  been  in  possession  of  landed  property  for  a  long 
time.  He  produces  from  his  custody  deeds  relating  to  the  land 
showing  his  titles  to  it.     The  custody  is  proper. 

(6)  A  produces  deeds  relating  to  landed  property  of  which 
he  is  the  mortgagee.  The  mortgagor  is  in  possession.  The 
custody  is  proper. 

(c)  A^  a  connection  of  By  produces  deeds  relating  to  lands 
in  ^'s  possession,  which  were  deposited  with  him  by  B  for 
safe  custody.     The  custody  is  proper. 


>  6C.  L.  R.  135. 

*  5  Gal.  887,  where  Wilson  J.  held 
that  the  explanation  of  the  section  was 
not  limited  to  cases  in  which  the  docu- 
ment is  actually  produced  in  Court. 

'  It  is  not  hound  to  presume,  6  Cal. 
311 ;  and  this  section  requires  great 
care  in  its  application,  so  common  is 
the  practice  of  forging  documents  years 
before  they  are  intended  to  be  used  as 
evidence.  Nothing  can  be  easier  than 
for  an  unscrupulous  person  who  is 
wrongfully  in  possession  of  property 
and  wants  to  make  out  a  title  to  it,  to 
forge  a  deed  in  his  own  favour  more 
thiol  thirty  years  old,  and  then  produce 
it  himself  in  court  and  say  that,  because 
he  is  in  possession  of  the  land,  he  must 
needs  be  the  proper  custodian  of  the 
deed,  and  so  relieve  himself  from  the 
necessity  of  proving  its  execution,  1 1 
Cal.  541,  542,  per  Garth  C.J.      See 


also  3  Ben.  A.  C.  J.  258  :  3  Cal.  557. 

*  See  Tayl.  §  598  :  4  Bom.  H.  C. 
A.  C.  J.  60 :  5  ibid.  135  :  6  ibid. 
90:  II  Bom.  89,  98.  But  when  a 
document  more  than  thirty  years  old 
purports  to  be  signed  by  an  agent  on 
behalf  of  a  principal,  there  is  no  pre- 
sumption as  to  the  agent^s  authority, 
3  Cal.  557  :  6  Cal.  209. 

'  The  '  custody '  of  course  is  matter 
to  be  established  by  evidence,  i  o  Suth. 
Civ.  K.  1 :  12  ibid.  472  :  21  ibid.  45  : 
24  ibid.  428,  col.  2.  But  the  mere  fact 
that  a  document  is  filed  by  a  party  to 
a  suit  is  sometimes  accepted  by  the 
provincial  courts  as  sufficient  to  show 
the  previous  custody,  and  thusfictitious 
documents  are  introduced  without  any 
one  having  incurred  the  responsibility 
of  pledging  his  oath  to  the  genuineness. 

*  2  Ben.  P.  C.  85 :  5  Cal.  918. 
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OF  THE   EXCLt'SIOX   OF   ORAL  BY    DOCUMENTARY   EVIDENCE. 

Eyidenoe        81*  When  the  terms  of  a  contract^  or  of  a  grants  or  of  any 

of  iermt  of  other  disposition  of  property,  have  been  reduced  ^  to  the  form 

•to.  re-       of  a  document,  and  in  all  cases  in  which  any  matter  is  required 

fOTmo?*     by  law  to  be  reduced  to  the  form  of  a  document  *,  no  evidence 

doonment.  shall  be  given  in  proof  of  the  terms  of  such  contract,  grant,  or 

other  disposition  of  property,  or  of  such  matter,  except  the 

document  itself,  or  secondary  evidence  of  its  contents  in  cases 

in  which  secondary  evidence  is  admissible  under  the  provisions 

hereinbefore  contained  ^. 

Excepfiofi  L — When  a  public  oflScer  is  required  by  law  to  be 
appointed  in  writing,  and  when  it  is  shown  that  any  particular 
person  has  acted  as  such  officer,  the  writing  by  which  he  is 
appointed  need  not  be  proved  *. 

Exception  IL — Wills  admitted  to  probate  in  British  India 
may  be  proved  by  the  probate  *. 

Explanation  L — This  section  applies  equally  to  cases  in 
which  the  contracts,  grants,  or  dispositions  of  property  referred 
to  are  contained  in  one  document,  and  to  cases  in  which  they 
are  contained  in  more  documents  than  one. 

Explanation  IL — ^Where  there  are  more  originals  than  one, 
one  original  only  need  be  proved. 

Explanation  III, — The  statement,  in  any  document  whatever, 
of  a  fact  other  than  the  facts  referred  to  in  this  section,  shall 
not  preclude  the  admission  of  oral  evidence  as  to  the  same 
fact.  , 

^  by,  or  by  consent  of,  the  paities,  Gal.  256  :    but  see  10  Mad.  94,  96. 

Tayl.  §  401  :  2  Bom.  635 :  9  All.  356.  The  existence  of  an  instrument  where- 

*  as  in  the  case  of  depositions  (supra,  by  A  relinquishes  to  his  landlord^ 
pp.  190,  191)  ;  judgments  in  criminal  his  right  of  occupying  certain  land,  and 
cases  f  supra,  p.  194)  ;  judgments  and  requests  B  to  register  the  land  in  the 
decrees  in  civil  cases  (supra,  pp.  540,  name  of  A*b  vendee  C,  does  not  ex- 
541) ;  wills,  certain  mortgages,  leases,  elude  oral  evidence  of  the  transaction 
and  gifts  (vol.  I,  supra,  pp.  358,  775,  between  A  and  (7,  2  Mad.  117. 
801,  810).  An  informal  confession  is  inadmis- 

*  But  the  existence  of  a  promissory  sible,  even  though  no  objection  be 
note  does  not  preclude  the  payee  from  made  to. its  reception,  10  Bom.  H.  C. 
resorting  to  his  original  consideration  497. 

and  giving  evidence  of  an  oral  ad-  *  Taylor,  §  171. 

mission  of  the  debt,  4  All.   135  :    7  *  8  Ben.  219. 
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IlltuftrationS' 

(a)  Ka  contract  be  contained  in  several  letters,  all  the  letters 
in  which  it  is  contained  must  be  proved. 

(6)  If  a  contract  is  contained  in  a  bill  of  exchange,  the  bill  of 
exchange  must  be  proved. 

(0)  If  a  bill  of  exchange  is  drawn  in  a  set  of  three,  one  only 
need  be  proved. 

(d)  A  contracts,  in  writing,  with  J?,  for  the  delivery  of  indigo 
upon  certain  terms.  The  contract  mentions  the  fact  that  B  had 
paid  A  the  price  of  other  indigo  contracted  for  verbally  on  another 
occasion. 

Oral  evidence  is  offered  that  no  payment  was  made  for  the  other 
indigo.     The  evidence  is  admissible. 

(e)  A  gives  B  a  receipt  for  money  paid  by  B» 
Oral  evidence  is  offered  of  the  payment. 
Tlie  evidence  is  admissible. 

92.  When  the  terms  of  any  such  contract,  grant,  or  other  Exduiion 
disposition  of  property,  or  any  matter  required  by  law  to  be  of  oral  ^^^ 
reduced  to  the  form  of  a  document,  have  been  proved  ac-  agreement, 
cording  to  the  last  section,  no  evidence  of  any  oral  agreement 
or  statement  shall  be  admitted,  as  between  the  parties  to  any 
such  instrument  or  their  representatives  in  interest,  for  the 
purpose  of  contradicting,  varying  ^,  adding  to,  or  subtracting 
from,  its  terms  2  : 

Proviso  (i). — Any  fact  may  be  proved  which  would  invali- 
date any  document^,  or  which  would  entitle  any  person  to 


*  9  All.  392. 

*  1  Bom.  333 :  5  Cftl.  300 :  6  Cal. 
337  (wbere  Garth  C.J.  thought  that 
sec.  g2  applied  only  where  upon 
the  face  of  it  the  written  instrument 
appears  to  contain  the  whole  con> 
tract):  H  Bom.  644.  Sections  91  and 
92  contain  with  slight  modifications 
the  rule  of  the  English  common  law. 
But  when  subsequently  dealing  with 
the  equitable  jurisdiciion  of  the  Courts 
the  legislature  has  shown  the  clearest 
intention  to  relax  the  proyisions  of 
those  sections,  so  as  to  bring  them 
into  conformity  with  the  practice  of 
the  Court  of  Chancery.  Thus  the 
Specific  Belief  Act,  sec.  26,  clause  (c), 
would  enable  a  defendant  in  a  suit  for 
specific  relief  to  prove  an  oral  agree- 
ment for  reconveyancci  in  bar  of  the 
plaintiffs  conveyance,   4  Bom.  607, 


and  see  vol.  I  of  this  work,  p.  969, 
note  I.  It  has,  accordingly,  been  held 
that  section  93  does  not  exclude  evi- 
dence  of  subsequent  conduct  and 
surrounding  circumstances  in  order  to 
show  (as  against  a  person  fraudulently 
claiming  to  be  an  absolute  purdiaser) 
that  a  document  purporting  to  be 
a  conveyance  is  really  a  mortgage 
deed,  9  Cal.  900:  4  Bom.  594.  Nor 
does  it  prevent  a  party  to  a  contract 
from  showing  that  there  was  no  con- 
sideration, or  that  the  consideration 
diflfered  from  that  described  in  the 
contract,  3  Bom.  1 59.  But  in  a  prose* 
cution  under  the  Penal  Code,  sec. 
492,  the  effect  of  sec.  92  of  the  Evi- 
dence Act  is  to  preclude  a  charge  for 
breach  of  any  stipulation  not  contained 
in  the  writing. 
'  GT  any  part  of  it. 
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any  decree  or  order  relating  thereto^;  such  as  fraud ^^  in- 
timidation ^^  illegality  ^^  want  of  due  execution/  want  of 
capacity'  in  any  contracting  party,  want*  or  failure  of  con- 
Bideration ''^y  or  mistake  in  fact  or  law. 

Proviso  (2). — The  existence  of  any  separate  oral  agreement 
as  to  any  matter  on  which  a  document  is  silent,  and  which  is 
not  inconsistent  with  its  terms,  may  be  proved  ®.  In  con- 
sidering whether  or  not  this  proviso  applies^  the  Court  shall 
have  regard  to  the  degree  of  formality  of  the  document. 

Proviso  (3). — ^The  existence  of  any  separate  oral  agreement, 
constituting  a  condition  precedent  to  the  attaching  of  any 
obligation®  under  any  such  contract,  g^rant,  or  disposition  of 
property,  may  be  proved  **. 

Proviso  (4). — The  existence  of  any  distinct  subsequent  oral 
agreement  to  rescind  or  modify  any  such  contract,  grant,  or 
disposition  of  property,  may  be  proved,  except  in  cases  in 
which  such  contract,  grant,  or  disposition  of  property  is  by 
law  required  to  be  in  writing,  or  has  been  registered  according 


'  See  illoftrationi  {d)  and  (e). 

'  See  the  Contract  Act,  Bees.  14. 1 7, 
and  19 ;  see  also  9  Cal.  528,  follow- 
ing 4  Bom.  594,  and  dissenting  from 
5  Cal.  300.  In  I  Bom.  333  the  Court 
held  that  the  fraud  here  mentioned 
most  be  fraud  contemporaneous  with, 
and  not  subsequent  to^the  making  of  the 
document.  And  in  6  Cal.  338,  Garth 
C.J.  held  that  proviso  (1)  applied  to 
oases  where  evidence  is  admitted  to 
show  that  a  contract  is  void  or  void- 
able, or  subject  to  reformation  upon 
the  ground  of  fraud,  duress,  illegality, 
etc.  in  its  inception ;  and  not  to  cases 
where  the  agreement  being  in  itself 
perfectly  valid  and  free  from  any 
taint  of  that  kind,  one  of  the  parties 
attempts  to  make  a  fraudulent  use  of 
it,  as  against  the  other.  But  in  4 
&)m.  608,  M.  Melvill  J.  seemed  to 
think  tiiat  the  proviso  was  large 
enough  to  let  in  evidence  of  such 
subsequent  conduct  as,  in  the  view 
of  a  Court  of  Equity,  would  amount 
to  fraud,  and  would  entitle  a  grantor  * 
to  a  decree  restraining  the  grantee 
from  proceeding  on  his  document. 


'  See  Contract  Act,  sec.  15,  and 
Succession  Act,  sec.  48. 

*  See  Contract  Act,  sees.  23,  24.  A 
void  contract  (e.  g.  a  wager,  Contract 
Act,  sec.  30)  is  not  illegal  within  the 
meaning  of  this  proviso. 

'  See  Contract  Act,  sees.  11  &  12. 
**  A  draws  a  bill  of  exchange  on  B, 
and  B  accepts  it.  B  may  show  that 
he  had  no  consideration  for  the  bill, 
and  that  he  accepted  it  for  the  accom- 
modation of  A,  or  some  other  party, 
3  Cal.  184. 

'  See  Contract  Act,  sec.  25:  11 
Cal.  486. 

*  Morgan  v.  QriffUh,  L.  K.,  6  Ex. 
70:  lAndUy  v.  Lacey,  17  C.B.  N.  S. 
578,  Taylor,  §  1135. 

*  i.  e.  *any  obligation  whatever 
under  the  contract,  not  some  particular 
obligation  which  the  contract  may 
contain,*  6  Cal.  433,  per  Garth  C.J.;  7 
Mad.  22.  See  Ptfta  v.  Camphellf  6  E. 
&  B.  370:  WalUs  V.  Littell,  11  C.  B. 
N.  S.  369. 

*°  Taylor,  o»  Evidence^  $  1135: 
6  Cal.  435  :  I  Mad.  H.  C.  457. 
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to  the  law  in  force  for  the  time  being  as  to  the  registration  of 
documents  ^. 

Proviso  (5). — Any  usage  or  custom  by  which  incidents  not 
expressly  mentioned  in  any  contract  are  usually  annexed  to 
contracts  of  that  description,  may  be  proved :  Provided  that 
the  annexing  of  such  incident  would  not  be  repugnant  to,  or 
inconsistent  with,  the  express  terms  of  the  contract  ^. 

Proviso  (6). — ^Any  fact  may  be  proved  which  shows  in  what 

manner  the  language  of  a  document  is  related  to  existing 

facts  ^. 

lUvstrationa, 

(a)  A  policy  of  insurance  is  effected  on  goods  'in  ships  from 
Calcutta  to  Londou.'  The  goods  are  shipped  in  a  particular  ship 
which  is  lost.  The  fact  that  that  particular  ship  was  orally 
excepted  from  the  policy,  cannot  be  proved*. 

(&)  A  agrees  absolutely  in  writing  to  pay  B  Rs.  1,000  on  the 
first  March  1873.  The  fact  that,  at  the  same  time,  an  oral  agree- 
ment was  made  that  the  money  should  not  be  paid  till  the  thirty- 
first  March,  cannot  be  proved. 

(c)  An  estate,  called  '  the  S.4mpur  tea  estate,'  is  sold  by  a  deed 
which  contains  a  map  of  the  property  sold.  The  fact  that  land 
not  included  in  the  map  had  always  been  regarded  as  part  of 
the  estate  and  was  meant  to  pass  by  the  deed,  cannot  be  proved  \ 

{d)  A  enters  into  a  written  contract  with  B  to  work  certain 
mines,  the  property  of  B,  upon  certain  terms.  A  was  induced 
to  do  so  by  a  misrepresentation  of  ^*s  as  to  their  value.  The  fact 
may  be  proved. 

(e)  A  institutes  a  suit  against  B  for  the  specific  performance 
of  a  contract,  and  also  prays  that  the  contract  may  be  reformed 
as  to  one  of  its  provisions,  as  that  provision  was  inserted  in  it 
by  mistake.  A  may  prove  that  such  a  mistake  was  made  as 
would  by  law  entitle  him  to  have  the  contract  reformed*. 

(/)  A  orders  goods  of  ^  by  a  letter  in  which  nothing  is  said  as 
to  the  time  of  payment,  and  accepts  the  goods  on  delivery.    B  sues 


'  2  Bom.  547  :  II  Bom.  47 :  5  Mad. 
8 :  see  O088  v.  Lord  Nugent,  5  B.  & 
Ad.  58,  65. 

'  Wigglesworih  v.  Dalltson,  i 
Smith,  L.  C.  9th  ed.  pp.  569-603: 
Johnson  v.  Mayltony  L.  K.,  7  Q.  B.  D. 

438. 

*  Thus  (to  quote  two  of  Mr.  Field's 
iUustrations)  if  a  man  agree  in  writ- 
ing to  purchase  'the  Rtopur  estate  *  or 
'  Mr.  Smith's  house  in  Calcutta/  with- 
out further  words  of  description,  oral 
evidence  alone  can  show  the  parti- 


cular thing  intended. 

The  rule  laid  down  in  sec.  92  is 
taken  almost  verbatim  from  Taylor 
on  Evidence  (ist  ed.)  §  813  [=  § 
II 32  of  the  Stii  ed.],  and  the  excep- 
tions which  follow  in  the  sevend 
provisoes  are  discussed  in  §§816  to 
841  [»  §§  1135-1160  of  the  8th  ed.] 
of  the  same  work,  6  Cal.  338. 

*  Weston  V.  JEmeSt  1  Tau.  115. 

*  Bartony,  Dawes,  10  CB,  261-265. 

*  Story,  JFg'.Jur. sees.  153-162.  See 
the  Spedfic  Relief  Act,  sec.  34. 
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A  for  the  price.  A  may  stiow  that  the  goods  were  supplied  on 
credit  for  a  term  still  unexpired. 

(g)  A  sells  B  a  horse  and  verbally  warrants  him  sound.  A  gives 
B  a  pa|)er  in  these  words:  'Bought  of  A  a  horse  for  Bs.  500/ 
B  may  proye  the  yerbal  warranty. 

(h)  A  hires  lodgings  of  B,  and  giyes  B  a  card  on  which  is 
written  —*  Roomp,  Rs.  200  a  month.'  A  may  prove  a  verbal 
agreement  that  these  teims  were  to  include  partial  board. 

A  hires  lodgings  of  B  for  a  year,  and  a  regularly  stamped 
agreement,  drawn  up  by  an  attorney,  is  made  between  them.  It 
is  silent  on  the  subject  of  boanl.  A  may  net  prove  tlat  beard 
was  included  in  the  terras  verbally. 

(t)  A  applies  to  B  for  a  debt  due  to  ii  by  sending  a  receipt  for 
the  money.  B  keeps  the  receipt  aud  does  not  send  the  money. 
In  a  suit  for  the  amount,  A  may  prove  this. 

{i)  A  and  B  make  a  contract  in  writing  to  take  effect  upon  the 
happening  of  a  certain  contingency.  The  writing  is  left  with  J?, 
who  sues  A  upon  it.  A  may  show  the  circumstances  under  which 
it  was  delivered. 

Exclosion  93.  When  the  language  used  in  a  document  is,  on  its  face^ 
to  explain^  ambiguous  or  defective,  evidence  may  not  be  given  of  facts 
OP  amend    which  would  show  its  meaning  Or  supply  its  defects. 

ambiguous 

document.  lUustrcUions, 

(a)  A  agrees,  in  writing,  to  sell  a  horse  to  B  for  *  Rs.  1,000,  or 
Rs.  1.500.' 

Evidence  cannot  be  given  to  show  which  price  was  to  be  given. 

(b)  A  deed  contains  blanks.  Evidence  cannot  be  given  of  facts 
which  would  show  how  they  were  meant  to  be  filled  \ 

Exclofiion       94,  When  language  used  in  a  document  is  plain  in  itself^ 

of  evidence        -,-,         ..  ■,.  iij  •!•        ^     a  •! 

against  ap-  ^.nd  when  it  applies  accurately  to  existing  lacts^  eviaence  may 
plication  of  ^ot  be  £riven  to  show  that  it  was  not  meant  to  apply  to  such 

document  "  ^  «•  «^ 

to  existing  lacts. 

^*c*««  Illustration. 

A  sells  to  B,  by  deed,  *  my  estate  at  Rampur  containing  100 
bights.'  A  has  an  estate  at  Rimpur  containing  100  bigbds.  Evi- 
dence may  not  be  given  of  the  fact  that  the  estate  meant  to  be  sold 
was  one  situated  at  a  different  place  and  of  a  different  size'. 

Evidence        95.  When  language  used  in  a  document  is  plain  in  itself, 

as  to  docu-  "ij»  •.         (.  .  •^•i'x  'J 

ment  un-  "^^  ^^  unmeaning  m  reference  to  existmg  facts,  eviaence  may 
meaning  in  ^^  myen  to  show  that  it  was  used  in  a  peculiar  sense. 

reference  to  * 

existing  i  So  if  by  will  A  leaves  a  legacy  to  that,   in  a  policy  of  insurance,   the 

facts.  ^  Baylis  y.  A.G,2  Atk.  239.  But  word  *  boats '  means  boats  not  slung 

see  Re  BacoiCs  Will,  L.  R.,  31  Ch.  on  the  outside  of  the  ship  on  the 

Div.  460.  quarter,  BUickett  v.  Botfal  Exchange 

"^  So  evidence  may  not  be  given  Asanranct  Co.,  a  C.  &  J.  244. 
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Illustration, 

A  sells  to  B,  by  deed,  *  my  house  in  Calcutta.' 

A  had  no  house  in  Calcutta,  but  it  appears  that  he  had  a  house 

at  Howrah,  of  which  B  had  been  in  possession  since  the  execution 

of  the  deed. 

These  facts  may  be  proved  to  show  that  the  deed  related  to   . 

the  house  at  Howrah. 

96.  When  the  facts  are  such  that  the  language  used  might  Evidence 
liave  been  meant  to  apply  to  any  one,  and  could  not  have  ^tion  of  ' 
been  meant  to  apply  to  more  than  one,  of  several  persons  or  language 

mrliicli  c&n 

things,  evidence  may  be  given  of  facts  which  show  which  of  ^^ppiy  to 
those  persons  or  things  it  was  intended  to  apply  to.  ^^^  ^^y  ^^ 

B6ver&i 
lUustrationa,  persons. 

(a)  A  agrees  to  sell  to  B,  for  Rs.  1,000,  *  my  white  horse.'  A 
has  two  white  horses.  Evidence  may  be  given  of  facts  which  show 
which  of  them  was  meant. 

(6)  A  agrees  to  accompany  B  to  Haidardbid.  Evidence  may  be 
given  of  facts  showing  whether  Haidardbdd  in  the  Dekkhan  or 
Haidardbad  in  Sindh  was  meant. 

97.  When  the  language  used  applies  partly  to  one  set  of  Evidence 
existing  facts,  and  partly  to  another  set  of  existing  facts,  but  ^tion  of  * 
the  whole  of  it  does  not  apply  correctly  to  either,  evidence  l»»^"»g®*<> 
may  be  given  to  show  of  which  of  the  two  it  was  meant  to  sets  of 
applv.  ^*^*'*  ^ 

'  ^  ^ '  T7»  .  •  neither  of 

lUuatrcUion.  ^hich  the 

A  agrees  to  sell  to  B  '  my  land  at  X  in  the  occupation  of  F.'  whole  cor- 

A  hns  land  at  X,  but  not  in  the  occupation  of  Y,  and  he  has  land  ^^J  *P" 

in  the  occupation  of  F,  but  it  is  not  at  X.     Evidence  may  be  *^ 

given  of  facts  showing  which  he  meant  to  sell. 

98.  Evidence   may  be    given  to    show   the  meaning  of  Evidence 
illegible  or  not  commonly  intelligible  characters,  of  foreign,  JL  of^  *  ' 
obsolete,  technical,  local,  and  provincial  expressions,  of  abbrevia-  illegible 

..  1     A  1  T  •  T  character, 

tions  and  or  words  used  m  a  peculiar  sense.  etc. 

IllvMration, 

A,  a  sculptor,  agrees  to  sell  to  B  'all  my  mods.'  A  has  both 
models  and  modelling  .tools.  Evidence  may  be  given  to  show 
which  he  meant  to  selP. 

*  Goblet  V.  Beechey^  3  Sim.  24,  an  words  italicised  may  be  shown  by 

illnstration  cariously  inappropriate  to  reference  to  another  grant  signed  by 

India.   One  racy  of  the  soil  is  given  the  same  officer,  from  which  it  appears 

by  Mr.  Field,  p.  478:   A  grant  by  that  *the  year  thirty-seven*  means 

a  R^j^  is  '  dated  25th  Ph^lgon  in  the  the  37th  year  of  the  R^j^ 
year  sixieen*    The  meaning  of  the 
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WhomftY  OO*  Persons  who  are  not  parties  to  a  document^  or  their 
giveevi-  representatives  in  interest^  may  give  evidence  of  any  facts 
agreement  tending  to  show  a  Contemporaneous  agreement  varying  the 
▼arying      terms  of  the  document. 

ieimi  of 

dooameni.  Illustration, 

A  and  B  make  a  contract  in  writing  that  B  shall  sell  A  certain 
cotton,  to  he  paid  for  on  delivery.  At  the  same  time  they  make 
an  oral  agreement  that  three  months'  credit  shall  he  given  to  A  • 
This  could  not  be  shown  as  between  A  and  B,  but  it  might  be 
shown  by  C7,  if  it  affected  his  interests. 

Sftvingof  100.  Nothing  in  this  chapter  contained  shall  be  taken  to 
^1^  afEect  any  of  the  provisions  of  the  Indian  Succession  Act 
to  wiUi.     (X  of  1865)  as  to  the  construction  of  wiUs^ 

^  Act  X  of  1865,  Mct.  61-98. 
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PAET  III 

PRODUCTION  AND   EFFECT  OP  EVIDENCE. 

CHAPTEB  VIL 

OF  THE   BUBDEN   OF  FBOOF. 

101.  Whoevee  desires  any  Court  to  g^ve  judgment  as  to  Burden  of 
any  legal  right  or  liability  dependent  on  the  existence   of  P'*^^* 
facts  which  he  asserts^  must  prove  that  those  facts  exist  ^. 

When  a  person  is  bound  to  prove  the  existence  of  any  fact^ 
it  is  said  that  the  burden  of  proof  lies  on  that  person. 

Illuatratians. 

(a)  A  desires  a  Court  to  give  judgment  that  B  shall  be  punished 
for  a  crime  which  A  says  B  has  committed. 

A  must  prove  that  B  has  committed  the  crime. 

(&)  A  desires  a  Court  to  give  judgment  that  he  is  entitled  to 
ceitain  land  iu  the  possession  of  B,  by  reason  of  facts  which  he 
asserts,  and  which  B  denies,  to  be  true. 

A  must  prove  the  existence  of  those  facts. 

102.  The  burden  of  proof  in  a  suit  or  proceeding  lies  on  On  whom 

that  person  who  would  fail  if  no  evidence  at  all  were  g^ven  on  p^f  ^^ 

either  side  ^. 

Illustrations. 

(a)  A  sues  B  for  land  of  which  B  is  in  possession,  and  which, 
as  A  asserts,  was  left  to  A  by  the  will  of  C,  B'b  father. 

If  no  evidence  were  given  on  either  side,  B  would  be  entitled 
to  retain  his  possession. 

Therefore  the  burden  of  proof  is  on  ii. 

(b)  A  sues  B  for  the  money  due  on  a  bond. 

The  execution  of  the  bond  is  admitted,  but  B  says  that  it  was 
obtained  by  iiaud,  which  A  denies. 

If  no  evidence  were  given  on  either  side,  A  would  succeed,  as 
the  bond  is  not  disputed  and  the  fraud  is  not  proved. 

Therefore  the  burden  of  proof  is  on  B, 

^  His  right  or  liability  may  also  suggested  by  Amos  v.  Hughes,  i  Moo. 

depend  on  the  non-existence  of  facts  &  Bob.  464,  per  Alderson  B.,  cited  in 

which  he  denies.  Tayl.  §  365. 

'  9  All.  713.     The  section  seems 
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dence  ad- 
misiiible. 


Borden  of  103*  The  burden  of  proof  as  to  any  particular  fact  lies  on 
piirtie^  that  person  who  wishes  the  Court  to  believe  in  its  existence, 
»<^  unless  it  is  provided  by  any  law  that  the  proof  of  that  fact 

shall  lie  on  any  particular  person  *. 

Illustration, 

(a)  A  proEecntes  B  for  theft,  and  wishes  the  Coart  to  believe 
that  B  admitted  the  theft  to  C,    A  must  prove  the  admission. 

B  wishes  the  Court  to  believe  that,  at  the  time  in  question, 
he  was  elsewhere.     He  must  prove  it. 

Burden  of  104.  The  burdoi  of  proving  any  fact  necessary  to  be 
frct'to^e  P^^^®^  ^^  order  to  enable  any  person  to  give  evidence  of  any 
proved  to    other  fact  is  on  the  person  who  wishes  to  give  such  evidence. 

make  evi- 

IUu9traHan$» 

(a)  A  wishes  to  prove  a  dying  declaration  by  B,  A  must  prove 
B's  death. 

(b)  A  wishes  to  prove,  by  secondary  evidence^  the  contents  of  a 
lost  document. 

A  must  prove  that  the  document  has  been  lost'. 

Burden  of  105«  When  a  person  is  accused  of  any  ofEence,  the  burden 
th^t"^  of  proving  the  existence  of  circumstances  bringing  the  case 
of  accused  within  any  of  the  General  Exceptions  in  the  Indian  Penal 
wit^  Code  ®,  or  within  any  special  exception  or  proviso  contained  in 
exceptions,  any  other  part  of  the  same  Code  *,  or  in  any  law  defining  the 

offence^  is  upon  him^  and  the  Court  shall  presume  ^  the  absence 

of  such  circumstances  '. 

IllttstrationM, 

(a)  A ,  accused  of  murder,  alleges  that,  by  reason  of  unsoundness 
of  miud,  he  did  not  know  the  nature  of  the  act. 

The  burden  of  proof  is  on  A, 

(b)  A,  accused  of  murder,  alleges  that,  by  grave  and  sudden 
provocation,  he  was  deprived  of  the  power  of  self-control. 

The  burden  of  proof  is  on  il. 

(c)  Section  325  of  the  Indian  Penal  Code  provides  that,  whoever. 


^  See,  for  example,  the  SucceBsion 
Act,  sec.  19,  and  the  Code  of  Criminal 
Procedure,  sec.  44,  supra,  p-  76 ;  in 
England,  see  Taylor,  §§372,  373. 

'  unless  the  opposite  party  admit 
the  loss. 

'  Chap.  lY,  and  supra,  yoI.  I,  pp. 
115-126. 

*  If  therefore  A  is  accused  of  taking 


coining  tools  out  of  a  mint  without 
lawful  authority  (Penal  Code,  sec. 
345)  the  burden  of  proving  such 
authority  is  on  A,  SoHf  ^  is  accused 
of  defamation,  the  burden  of  proving 
that  he  comes  within  the  exceptions  in 
the  Penal  Code,  sec.  499,  is  on  A, 

^  Sec.  4,  supra  p.  853. 

•  4Cal.  1 27. 
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except  in  the  case  provided  for  by  section  335,  voluntarily  causes 
grievous  hurt,  shall  be  subject  to  certain  punishments. 

A  is  charged  with  voluntary  causing  grievous  hurt  under  section 

325- 

The  burden  of  proving  the  circumstances  bringing  the  case  under 

section  335  lies  on  A, 

106.  When  any  fact  is  especially  within  the  knowledge  of 
^.ny  person,  the  burden  of  proving  that  fact  is  upon  him. 

lUjJLStrations, 

(a)  When  a  person  does  an  act  with  some  intention  other  than 
that  which  the  character  and  circumstances  of  the  act  suggest,  the 
burden  of  proving  that  intention  is  upon  him. 

(6)  A  is  charged  with  travelling  on  a  railway  without  a  ticket. 
The  burden  of  proving  that  be  had  a  ticket  is  on  him^. 

107«  When  the  question  is  whether  a  man  is  alive  or  dead, 
and  it  is  shown  that  he  was  alive  within  thirty  years,  the 
burden  of  proving  that  he  is  dead  is  on  the  person  who 
affirms  it  ^. 

108.  Provided  that  when  the  question  is  whether  a  man  is 
alive  or  dead,  and  it  is  proved  that  he  has  not  been  heard  of 
for  seven  years  by  those  who  would  naturally  have  heard  of 
him  if  he  had  been  alive,  the  burden  of  proving  that  he  is 
alive  is  shifted  to  the  person  who  affirms  it  ^. 


Burden  of 
proving 
fact  espe- 
cially 
within 
knowledge. 


Death  of 
person 
known  to 
have  lived 
within  30 
years. 

Thatperson 
is  alive 
who  has 
not  been 
heard  of 
for  7 
years. 


*  So  when  A  hires  a  horse  which 
when  delivered  to  him  was  sound, 
bnt  when  returned  was  foundered,  the 
burden  of  proving  how  the  horse  was 
foundered  lies  on  A,  Collin*  v.  Ben- 
nety  cited  in  9  All.  406.  So  in  a  suit 
against  a  zamind^  to  recover  the  sale 
of  a  patni  tenure  on  the  ground  of 
non-service  of  the  notice  required  by 
Ben.  Reg.  VIII  of  1819,  sec.  8,  cl.  (2), 
the  burden  of  proving  service  lies  on 
the  zamindir,  21  Suth.  Civ.  K.  597. 
So  in  cases  between  mortgagor  and 
mortgagee,  where  there  is  no  evidence 
as  to  the  amount  of  the  debt,  as  the 
mortgagee  would  naturally  have  the 
mortgage  deed,  it  lies  upon  him  to 
prove  that  such  amount  is  larger  than 
that  stated  by  the  mortgagor,  L.  R., 
^  I.  A.  85:  5  All.  186.  So  in  a 
suit  to  enforce  a  right  of  preemption, 
in  which  the  plaintiff  impugns  the 
correctness  of  the  price  stated  in  the 


instrument  of  sale,  very  slight  evidence 
is  ordinarily  sufficient  to  establish  a 
primd  facie  case  in  his  favour,  and 
when  such  case  is  established,  it  rests 
upon  the  defendants,  vendor  and 
vendee,  to  prove  that  the  price  was 
larger  than  that  stated  by  the  pre- 
emptor,  5  All.  184,  187. 

The  Act  should  have  here  laid  down 
some  rule  as  to  the  duty  of  the  party 
offering  in  evidence  an  instrument 
which,  on  its  production,  appears  to 
have  been  altered,  see  Taylor,  §§ 
1819-1821,  and  I  Moo.  I.  A.  420: 
9  ibid.  I. 

«  8  AU.  614. 

»  Taylor,  §  300 :  2  All.  625:8  All. 
614:  II  Bom.  433.  The  rule  of  Mu- 
hammadan  law  that  a  missing  person  is 
to  be  regarded  as  alive  till  the  lapse  of 
90  years  from  the  date  of  his  birth  is  a 
rule  of  evidence,  and  is  superseded  by 
this  section,  7  All.  297.   In  i  All.  53  the 
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ReUtionof  109.  When  the  question  is  whether  persons  are  partners, 
Ewdlord'  landlord  and  tenant^  or  principal  and  agent,  and  it  has  been 
and  tenant,  shown  that  they  have  been  acting  as  such,  the  burden  of 
Mid  «^t.  proving  that  they  do  not  stand,  or  have  ceased  to  stand,  to 

each  other  in  those  relationships  respectively,  is  on  the  person 

who  affirms  it  ^. 

Burden  of  110.  When  the  question  is  whether  any  person  is  owner  of 
ownei^p'  anything  of  which  he  is  shown  to  be  in  possession,  the  burden 

of  proving  that  he  is  not  the  owner  is  on  the  person  who 

affirms  that  he  is  not  the  owner  \ 

Proof  of  111.  Where  there  is  a  question  as  to  the  good  faith  of  a 
fn  traniAc-  transaction  between  parties,  one  of*  whom  stands  to  the  other 
tions where  in  a  position^  of  active  confidence,  the  burden  of  proving  the 
iBinr^  good  faith  of  the  transaction  is  on  the  party  who  is  in  a 
tion  of       position  of  active  confidence  *. 

active  oon-  ^ 

fidenoe.  777     .     .. 

(a)  The  good  faith  of  a  sale  by  a  client  to  an  attorney  is  in 
question  in  a  suit  brought  by  the  client.  The  burden  of  proving 
the  good  faith  of  the  transaction  is  on  the  attorney. 

{b)  The  good  faith  of  a  sale  by  a  son  just  come  of  age  to  a  father 
is  in  question  in  a  suit  brought  by  the  son.  The  burden  of 
proving  the  good  faith  of  the  transaction  is  on  the  father. 


Birth  dui^  112,  The  fact  that  any  person  was  bom  during  the  con- 
riage,  con-  tinuancc  of  a  valid  marriage  between  his  mother  and  any 
^""J®  man,  or  within  two  hundred  and  eighty  days  after  its  dissolu- 
legitimacy.  tion,  the  mother  remaining  unmarried,  shall  be  conclusive 
proof  that  he  is  the  legitimate  son  of  that  man,  unless  it 
can  be   shown   that   the  paities   to   the    marriage   had  no 


Court  seemed  to  hold  that  theHindtilaw 
as  to  presumption  of  death  (as  to  which 
see  West  and  B.  676,  note  e)  wonld 
still  apply  in  administration  snitB. 

1  4Cal.  317. 

'  i.e.  possession  is  primd  facie 
evidence  of  a  complete  title,  9 
Bom.  140.  An  illustration  of  this 
section  is  afforded  by  a  case  in  6 
N.  W.  P.  36,  where  A  was  in  possession 
of  certain  land,  and  B  alleged  that  A 
was  not  in  possession  as  owner  of  the 
full  proprietary  right,  but  (as  the  re- 


presentative of  a  mortgagee)  having  a 
qualified  right.  The  burden  of  prov- 
ing this  qualification  was  held  to  lie 
on  B,  See  also  10  Moo.  I.  A.  528. 
As  to  the  burden  of  proving  a  mort- 
gage of  shares  alleged  to  be  sold, 
see  I  All.  194. 

'  i.  e.  a  lawful  relation,  see  S^ar- 
greave  v.  JEverard,  6  Ir.  Eq.  Rep.  N.  S^ 
278,  where  the  parties  were  paramour 
and  adulteress. 

♦  1 1  Moo.  I.  A.  551 :  Story,  Eq.  Jur. 
sees.  307  et  seq. :  Taylor,  §  151  et  seq. 
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access  to  each  other  at  any  time  when  he  could  have  been 
begotten  ^. 

113»  A  notification  in  the  Gazette  of  India  that  any  portion  Proof  of 
of  British  territory  has  been  ceded  to   any  Native   State,  °^^ry 
Prince  or  Ruler,  shall  be  conclusive  proof  that  a  valid  cession 
of  such  territory  took  place  at  the  date  mentioned  in  such 
notification  ^. 

114.  The  Court  ^  may  presume  the  existence  of  any  fact  Court  may 
which  it  thinks  likely  to  have  happened,  r^ard  being  had  to  eriate^ce 
the  common  course  of  natural  events,  human  conduct,  and  ^^  certain 

.  facts. 

public  and  private  business,  in  their  relation  to  the  facts  of  the 

particular  case  *. 

IllusPrationa, 

The  Court  may  presume — 

(a)  That . a  man  who  is  in  possession  of  stolen  goods  soon  after 
the  theft  is  either  the  thief  or  has  received  the  goods  knowing  them 
to  be  stolen,  unless  he  can  account  for  his  possession  ^. 

(6)  That  an  accomplice  is  unworthy  of  credit,  unless  he  is  corro- 
borated in  material  particulars  *^. 

(c)  That  a  bill  of  exchange,  accepted  or  endorsed,  was  accepted 
or  endorsed  for  good  consideration ''. 

(d)  That  a  thing  or  state  of  things  which  has  been  shown  to  be 
in  existence  within  a  period  shorter  than  that  within  which  such 
things  or  states  of  things  usually  cease  to  exist,  is  still  in  existence  ^. 

(e)  That  judicial  and  official  acts  have  been  regularily  performed  *. 


'  3  Moo.  I.  A.  245,  259.  If, 
therefore,  the  qnestion  is,  whether  A 
is  the  legitimate  son  of  B  by  C,  his 
wife,  evidence  to  show  that  B  was 
impotent,  or  that,  during  the  cohabi- 
tation of  B  with  Cy  she  committed 
adultery  with  D,  is  not  admissible. 
The  latter  part  of  the  section  seems  to 
require  qualification.  Begard  should 
be  had  to  the  physical  condition  of  the 
husband,  and  the  proof  should  not  be 
conclusive  if  the  circumstances  of  the 
access  were  such  as  to  render  it  im- 
probable that  sexual  intercourse  took 
place  when  the  access  occurred. 

*  The  Governor  General  in  Council, 
being  precluded  by  24  &  25  Vic.  c. 
67,  sec.  22,  from  legislating  directly  as . 
to  the  sovereignty  or  dominion  of  the 
Crown  over  any  part  of  its  territories 
in  India,  or  as  to  the  allegiance  of 
British  subjects,  could  not  by  any 


legislative  Act  purporting  to  make  a 
notification  in  the  Government  Gazette 
conclusive  evidence  of  a  cession  of 
territory,  exclude  inquiry  as  to  the 
nature  and  lawfulness  of  the  cession, 
L.  R.,  3  I.  A.  152,  153  (S.C.,  I  Bom. 
367(  461),  per  Lord  Selbome;  and 
see  10  Bom.  H.  C.  37  and  2  All.  i. 
'  This  does  not  include  the  jury. 

*  9  All.  690;  but  see  13  Cal.  197. 

*  23  Suth.  Cr.  R.  16,  col.  2. 

*  Sec.  133  infra,  and  see  per  Pea- 
cock C.  J.,  Ben.  F.  B.  459.  *  Material 
particulars*  seem  to  mean  matters 
directly  connecting  the  prisoner  with 
the  ofiTence,  5  Suth.  Cr.  R.  18. 

'  See  Act  XXVI  of  1881,  sec.  118, 
cl.  (a). 

*  9  Cal.  744,  802. 

*  Taylor,  §§  143- 14  7.  But  sec. 
114  does  not  direct  the  Court  to 
presume  the  existence  of  facts  likely 
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(/)  That  the  common  coane  of  basinMs  has  been  followed  in 
particular  cases. 

(g)  That  evidence  which  could  be  and  is  not  produced  would,  if 
produced,  be  unfavourable  to  the  person  who  withholds  it  *. 

{h)  That  if  a  man  refuses  to  answer  a  question  which  he  is  not 
compelled  to  answer  by  law,  the  answer,  if  given,  would  be 
unfavourable  to  him. 

(t)  That  when  a  document  creating  an  obligation  is  in  the 
hands  of  the  obligor,  the  obligation  has  been  discharged  \ 

But  the  Ck)urt  shall  also  have  regard  to  such  facts  as  the 
following,  in  considering  whether  such  maxims  do  or  do  not  apply 
to  the  particular  case  before  it : — 

As  to  illustration  (a) — ^A  shop-keeper  has  in  his  till  a  marked 
rupee  soon  after  it  was  stolen,  and  cannot  account  for  its  posses- 
sion specifically,  but  is  continually  receiving  rupees  in  the  course  of 
his  business : 

As  to  illustration  (6) — A,  a  person  of  the  highest  character, 
is  tried  for  causing  a  man's  death  by  an  act  of  negligence  in 
arranging  certain  machinery.  B,  a  person  of  equally  good  char- 
acter, who  also  took  part  in  the  arrangement,  describes  precisely 
what  was  done,  and  admits  and  explains  the  common  carelessness 
of  il  and  himself: 

As  to  illustration  (b) — ^A  crime  is  committed  by  several  persons. 
A,  B,  and  C,  three  of  the  criminals,  are  captured  on  the  spot  and 
kept  apart  from  each  other.  Each  gives  an  account  of  the  crime 
implicating  Z>,  and  the  accounts  corroborate  each  other  in  such 
a  manner  as  to  render  previous  concert  highly  improbable  : 

As  to  illustration  (c) — A,  the  drawer  of  a  bill  of  exchange, 
was  a  man  of  business.  B,  the  acceptor,  was  a  young  and  ignorant 
person,  completely  under  A*b  influence  : 

As  to  D lustration  (d) — It  is  proved  that  a  river  ran  in  a  certain 
course  five  years  ago,  but  it  is  known  that  there  have  been  floods 
since  that  time  which  might  change  its  course : 

As  to  illustration  {e) — A  judicial  act,  the  regularity  of  which  is 
in  question,  was  performed  under  exceptional  circumstances : 

As  to  illustration  (/) — The  question  is,  whether  a  letter  was 


to  have  happened,  such  as  the  regular 
performance  of  judicial  acts;  it 
leaves  the  Court  free  to  make  the 
presumption  or  not,  according  to  its 
discretion,  9  All.  721,  where  Edge 
C.J.  refused  to  act  on  the  presumption 
that  the  requirements  of  the  Criminal 
Procedure  Code,  sec.  509,  had  been 
complied  with. 

1  7  All.  738,  745;  Tayl.  §§  116, 

6.55»  739- 
^  5  Ben.  619 :  I  Bom.  295  :  Taylor,  § 

1 78.  Many  other  presumptions  are  re- 


cognised both  in  India  and  in  England, 
such  as  e.g.  the  presumption  tliat  a 
debt  is  satisfied  unless  the  contrary  is 
shown  by  the  creditor,  11  Moo.  I.  A. 
633  :  the  presumption  that  the  rent 
due  in  former  years  has  been  paid, 
when  a  receipt  is  produced  for  the 
rent  due  last  year  (i  Subh.  Civ.  E. 
274) :  the  presumption  as  to  en- 
croachments made  by  a  tenant  (22 
Suth.  Civ.  B..  246).  Asto  presumptions 
peculiar  to  India,  see  above,  pp.  835, 
836. 
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received.  It  is  shown  to  have  heen  posted,  but  the  usual  course  of 
the  post  was  interrupted  by  disturbances : 

As  to  illustration  (g) — A  man  refuses  to  produce  a  document 
which  would  bear  on  a  coutract  of  small  importance  on  which  he  is 
sued,  but  which  might  also  injure  the  feelings  and  reputation  of 
his  family : 

As  to  illustration  (h) — A  man  reuses  to  answer  a  question 
which  he  is  not  compelled  by  law  to  answer,  but  the  answer  to  it 
might  cause  loss  to  him  in  matters  unconnected  with  the  matter  in 
relation  to  which  it  is  asked : 

As  to  illustration  (t) — A  bond  is  in  possession  of  the  obligor, 
but  the  circumstances  of  the  case  are  such  that  he  may  have 
stolen  it. 


CHAPTER  VIIL 


ESTOPPEL 


115.  When  one  person  has  by  his  declaration  ^^  act^,  orEatoppel. 
omission*,  intentionally*  caused  or  permitted  another  person 
to  believe  a  thing  to  be  true  and  to  act  upon  such  belief®, 


^  i.  e.  whftt  EngliBh  lawyers  oall 
estoppel  in  pai*.  As  to  estoppel 
by  matter  of  record,  see  supra,  sees. 
40-44.  As  to  estoppels  by  deed  in 
India,  see  20  Suth.  Civ.  R.  353  ^  ^ 
Ben.  O.  C.  37 :  2  Mad.  H.  C.  174. 
Statutory  estoppels  by  words  or  con- 
duct will  be  found  in  the  Contract 
Act,  sees.  237,  245,  246. 

'  For  instances  of  estoppel  by  de- 
claration, see  14  Moo.  I.  A.  203: 
L.  R.,  I  L  A.  144:  24  Suth.  Civ.  E. 
83-4 :  8  Gal.  455  :  i  All.  267  (agree- 
ment not  to  appeal) :  11  Ben.  144 
(relinquishment  by  Crown  of  claim  to 
bastard's  assets). 

'  For  instances  of  estoppel  by  eon- 
duct,  see  9  Suth.  Civ.  R.  593-4 :  10 
ibid.  185:  II  Ben.Appx.  29:  and  many 
other  cases  of  bendmi  transactions :  6 
All.  24  (fraudulent  sale  by  trustee)  : 
I  Agra,  71  (fictitious  sale  to  evade 
revenue  process).  A  large  collection 
will  be  found  in  Field's  Evidence,  pp. 

579-586. 
*  For    instances     of    estoppel   by 


omission,  see  3  Ben.  A.  C.  J.  407  and 
I  Bom.  314.  The  case  of  Young  v. 
Grote,  4  Bing.  454  (where  a  huslMuid 
left  with  his  wife  blank  cheques  ready 
signed),  is  a  good  English  illustration 
of  estoppel  by  negligence. 

'  4  Cal.  787.  The  expression  '  in- 
tentionally* was  substituted  for 
*  wilfully '  in  the  rule  stated  in  Pick- 
ard  V.  Seare,  6  A.  &  £.  469,  and 
explained  in  Freeman  v.  Cooke,  2 
Ex.  654,  and  Comieh  v.  Ahington, 
7  H.  &  N.  549,  apparently  in  order 
to  exclude  from  the  operation  of  the 
rule  cases  to  which  it  might  have  been 
applied  in  India  if  expressed  in  the 
terms  used  by  the  English  Courts, 
7  Mad.  8.  See  ibid.  110  and  2  All.  809. 
As  to  constructive  fraud,  i  All.  306. 

*  The  altering  of  his  position  by 
the  person  pleading  estoppel  is  an  es- 
sential part  of  the  rule,  7  All.  515. 
Sec.  115  implies  that  no  declaration, 
act,  or  omission  will  amount  to  an 
estoppel,  unless  it  has  caused  the 
person  whom  it  concerns  to  alter  his 
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neither  he  nor  his  representative^  shall  be  allowed^  in  any  s;ait 
or  proceeding  between  himself  and  such  person  or  his  repre- 
sentative ^,  to  deny  the  truth  of  that  thing. 

IUu9tration, 

A  intentionally  and  falsely  leads  B  to  believe  that  certain  land 
belongs  to  A ,  and  thereby  induces  B  to  buy  and  pay  for  it. 

The  land  afterwards  becomes  the  property  of  A ,  and  A  seeks  to 
set  aside  the  sale  on  the  ground  that,  at  the  time  of  the  sale,  he  had 
no  title.     He  must  not  be  allowed  to  prove  his  want  of  title  '. 

Estoppel  or  Ufl.  No  tenant  of  immoveable  property,  or  person  claiming 
'  through  such  tenant,  shall,  during  the  continuance  of  the 
tenancy,  be  permitted  to  deny  that  the  landlord  of  such  tenant 
had,  at  the  beginning  of  the  tenancy  ^,  a  title  to  such  immove- 
able property  * ;  and  no  person  who  came  upon  any  immoveable 
property  by  the  license  of  the  person  in  possession  thereof, 

pottetnon.  shall  be  permitted  to  deny  that  such  person  had  a  title  to  such 
possession  at  the  time  when  such  license  was  given  ^. 


and  of  li- 
oentee  of 
person  in 


Estoppel  of     117.  No  acceptor  of  a  bill  of  exchange  shall  be  permitted 
oTbiflof     ^^  deny  that  the  drawer  had  authority  to  draw  such  bill  or  to 


position  ;  and  to  do  this  he  must  botb 
belieye  in  the  facts  stated  or  sug- 
gested by  it,  and  must  act  upon  such 
belief,  7  All.  878.  The  words  *  so  as 
to  alter  his  previous  position  *  seem 
wanted  immediately  after  '  belief.* 

*  in  interest. 

'  The  section  refers  to  a  belief  in  a 
fact,  not  in  a  proposition  of  law,  7  Cal. 
604.  Petitions  by  a  judgment-debtor 
to  postpone  an  execution-sale,  which 
contain  no  admission  that  the  decree 
can  be  legally  executed,  do  not  estop 
him  irom  insisting  that  execution  is 
barred,  L.  R.,  10  I.  A.  1 19. 

^  The  words  'at  the  beginning  of 
the  tenancy  *  can  only  apply  to  cases 
in  which  the  tenants  are  put  into 
possession  of  the  tenancy  by  the 
person  to  whom  they  have  attorned, 
imd  not  to  a  case  where  the  tenants 
have  proTiously  been  in  possession, 
II  Cal.  533. 

*  This  does  not,  of  course,  debar 
one  who  has  once  been  a  tenant  from 
contending  that  his  landlord's  title 


has  been  lost,  or  that  his  tenancy  has 
determined,  2  Mad.  226.    The  tenant 
should  give  up  possession,  and  then  if 
he  has  any  title  aliunde,  that  title 
may  be  tried  in  a  suit  of  ejectment 
brought  by  him  against  his  late  land* 
lord,  8  Bom.  H.  C,  A.  C.  J.  175,  citing 
Doe  Y.  Lctdif  Smythe,  4  M.  &  S.  347. 
Mere    payments     of    rent    do    not 
operate  as  an  estoppel  debarring  the 
person   making  the  payments  from 
questioning  the  right  of  the  payee. 
They  cannot  have  such  effect  unless 
the  person  paying  was  let  into  pos- 
session by  the  payee,  and  even  then 
their  effect  as  estoppel  would  be  con- 
fined to  the  title  of  the  payee  at  the 
time  possession  was  g^ven,  6  N.  W.  P. 
337 »  P®''  Turner  J. 

*  Doe  V.  Baytap,  3  A.  &  E.  188. 
See  as  to  licenses,  Act  V  of  1882,  sees. 
52-64,  supra,  vol.  I,  pp.  924-927. 
The  principle  of  the  rule  extends  to 
persons  coming  into  possession  as 
mere  lodgers  or  servants  (Tayl.  § 
102). 
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endorse  it  ^ :  nor  shall  any  bailee  or  licensee  be  permitted  to  exchange, 

,  bailee,  or 

deny  that  his  bailor  or  licensor  had,  at  the  time  when  the  licensee, 
bailment  or  license  commenced,  authority  to  make  such  bail- 
ment or  grant  such  license. 

Explanation  I.  The  acceptor  of  a  bill  of  exchange  may 
deny  that  the  bill  was  really  drawn  by  the  person  by  whom 
it  purports  to  have  been  drawn. 

Explanation  IL — If  a  bailee  delivers  the  goods  bailed  to  a 
person  other  than  the  bailor,  he  may  prove  that  such  person 
had  a  right  to  them  as  against  the  bailor^, 


CHAPTEK  IX. 

OF   WITNESSES. 

118.  All  persons  ^  shall  be  competent  to  testify  unless  the  Who  may 
Com^  considers  that  they  are  prevented  from  xmderstanding  ®'  ^^' 
the  questions  put  to  them,  or  from  giving  rational  answers 
to  those  questions,  by  tender  years  *,  extreme  old  age,  disease, 
whether  of  body  or  mind,  or  any  other  cause  of  the  same 
kind. 

Explanation, — A  lunatic  is  not  incompetent  to  testify,  unless 
he  is  prevented  by  his  lunacy  from  xmderstanding  the  questions 
put  to  him  and  giving  rational  answers  to  them. 


^  Taylor,  §  851,  and  the  Negotiable 
Instruments  Act,  sees.  120-1 2  2,  supra, 
vol.  I,  p.  714. 

^  And  in  England  a  bailee  may 
show  that  his  bailor  wrongfully  and 
without  notice  to  the  bailee  obtained 
the  goods  from  a  third  person,  who 
has  claimed  them  from  such  bailee; 
see  cases  in  Stephen's  Dig  est  ^  art.  105. 
There  is  no  provision  in  the  Evidence 
Act  as  to  the  estoppel  of  an  agent, 
whose  position  in  this  respect  resem- 
bles that  of  bailee.  The  Act  is  also 
silent  as  to  the  estoppel  of  a  master 
signing  a  bill  of  lading  (18  &  19  Vic. 
c.  Ill,  sec.  3). 

^14  Ben.  54,  295  (children  too 
young    to    understand    the    nature 


of  an  oath).  Section  118  does  not 
render  an  accused  person  competent 
to  testify  on  hU  own  behalf',  see  the 
Code  of  Oiminal  Procedure,  sec,  345. 
But  it  was  held  in  1866  that,  where 
there  is  no  community  of  interest} 
he  may  testify  for  or  against  a 
co-defendant,  6  Suth.  Gr.  R.  91,  citing 
Ueg,  V.  Stevenson,  Tayl.  Ev,  §  I357i 
note  I.  See,  however,  i  Bom.  618. 
As  to  whether  a  judge  or  magistrate 
can  give  evidence  in  a  case  tried  by 
himself,  see  4  Ben.  App.  Or.  15 :  20 
Suth.  Cr.  R.  76 :  2  Cad.  23,  405.  As 
to  examining  jurors  and  assessors  as 
witnesses,  see  the  Code  of  Criminal 
Procedure,  sec.  294. 
*  14  Ben.  57. 
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Pnmbwit-  119.  A  witness  who  is  unable  to  speak  may  give  his 
*"'  evidence  in  any  other  manner  in  which  he  can  make  it  intel- 
ligible,  as  by  writing  or  by  signs ;  but  such  writing  must  be 
written  and  the  signs  made  in  open  Court.  Evidence  so  given 
shall  be  deemed  to  be  oral  evidence. 

Parties  to       120.  In  all  civil  proceedings  the  parties  to  the  suit^  and 

uid  tl^  ^^^  husband  or  wife  of  any  party  to  the  suit^  shall  be  compe- 

wiv««  or  tent  witnesses.     In  criminal  proceedings  against  any  person. 

Husband  ^^^  husband  or  wife  of  such  person^  respectively,  shall  be  a 

or  wife  of  competent  witness  ^ 

person 

under  121.  No  Judge  ^  or  Magistrate  shall,   except  upon   the 

trial.  special  order  of  some  Court  to  which  he  is  subordinate,  be  com- 

Judges  and  pclled  to  answer  any  questions  as  to  his  own  conduct  in  Court 

tratos.*       ^  ®^^^  Judge  or  Magistrate,  or  as  to  anything  which  came  to 

his  knowledge  in  Court  as  such  Judge  or  Magistrate  ^ ;  but  he 

may  be  examined  as  to  other  matters  which  occurred  in  his 

presence  whilst  he  was  so  acting  *. 

lUtutrcUions. 

(a)  A,  on  his  trial  before  the  Court  of  Session,  says  that  a 
deposition  was  improperly  taken  by  B,  the  Magistrate.  B  cannot 
be  compelled  to  answer  questions  as  to  this,  except  upon  the  special 
order  of  a  superior  Court. 

{b)  A  is  accused  before  the  Court  of  Session  of  having  given  false 
evidence  before  B,  a  Magistrate.  B  cannot  be  asked  what  A  said, 
except  upon  the  special  order  of  the  superior  Court. 

(c)  A  is  accused  before  the  Court  of  Session  of  attempting  to 
murder  a  Police  officer  whilst  on  his  trial  before  B,  a  Sessions 
Judge.     B  may  be  examined  as  to  what  occurred. 

Communi-       122.  No  person  who  is  or  has  been^  married,  shall  be 

cations 

^  The  latter  half  of  this  section  em-      (if  any)  taken  to  render  depositions 

bodies  the  decision  of  Peacock  C.J.  intelligible  to  the  accused,  and  the 

in  Ben.  F.  B.  Appx,  ii.     Secus  still  demeanour  of   the  witnesses.      The 

in  England.  privilege  given  by  section  121  is  the 

'  The  word  is  not  defined  in  this  privilege  of  the  witness,  i.  e.  of  the 

Act,  or  in  Act  I  of  1868.    But  see  Judge  or  Magistrate  of  whom  the 

the  Penid  Code,  sec.  19.    As  to  the  question  is  asked.    If  he  waives  such 

privilege  of  judges  in  England,  see  22.  v.  privilege,  or  does  not  object  to  answer 

Gazard,  8  C.  &  P.  595  :  Tayl.  §  938.  the  question,  it  does  not  lie  in  the 

'  5  All.  573.  mouth  of  any  other  person  to  assert  the 

*  For  instance,  where  witnesses  or  privilege,  3  All.  573,  per  Straight  J. 

accused  persons  are  foreigners,  it  is  '  i.  e.  the  privilege  continues  after 

often  important  to  ascertain  how  far  the  marriage  has  been  dissolved  by 

they  understood   what   was  said  to  death  or  divorce,  see  Taylor,  §  910, 

them  or  in  their  presence,  the  means  per  Lord  Alvanley. 
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compelled  to  disclose  any  conmmnication  made  to  him  during  during 
marriage  by  any  pers6n  to  whom  he  is  or  has  been  married ; 
nor  shall  he  be  permitted  to  disclose  any  such  commimication, 
unless  the  person  who  made  it,  or  his  representative  in  interest, 
consents,  except  in  suits  between  married  persons,  or  proceed- 
ings in  which  one  married  person  is  prosecuted  for  any  crime 
committed  against  the  other  \ 

123.  No  one  shall  be  permitted   to   give   any  evidence^  Evidence 
derived  from  unpublished  official  records  relating  to  any  affairs  "  g^^te*"™' 
of  State  ^  except  with  the  permission  of  the  officer  at  the  head 

of  the  department  concerned,  who  shall  give  or  withhold  such 
permission  as  he  thinks  fit  *. 

124.  No  public   officer  ^   shall  be    compelled  to   disclose  Official 
communications  made  to  him  in  official  confidence,  when  he  cations, 
considers  that  the  public  interests  would  suffer  by  the  dis- 
closure ®. 

125.  No  Magistrate  or  Police  officer  "^  shall  be  compelled  to  Informa- 
say  whence  he  got  any  information  as  to  the  commission  of  commission 
any  offence ;  and  no  Revenue  officer  shall  be  compelled  to  say  of  offences, 
whence  he  got  any  information  as  to  the  commission  of  any 
offence  against  the  public  revenue. 

Explanation. — ^  Revenue  officer '  in  this  section  means  any 
officer  employed  in  or  about  the  business  of  any  branch  of  the 
public  revenue  ®. 

*  In  this  section  '  he/  '  him,'  and  mand  of  the  Military  Police,  Act  XV 
'his *  include  *she/  'her,'  and  '  her.'      of  1887,  s.  13. 

Act  I  of  1868,  sec.  2,  cl.  (i),  supra,  ^  The  clause  as  to  revenue-officers, 

vol.  I.  p.  487.  which  accords,  so  far  as  it  goes,  witli 

*  oral  or  documentary.  the  law  of  England  as  to  penal  in- 
'  See  tVadeer  v.  £.  I,  Company,  formation  at  the  suit  of  the  revenue, 

ao   Jut.    407,    and   sec.   .163   infra.  was  added  by  Act  III  of  1887.     But 

Income-tax  schedules   do  not   come  in    India    the    Magistrates,    Police 

within    sec.    123,    22.    v.     Yakataz  officers,  and  Kevenue  officers  may,  if 

Khan,  an  unreported  case  mentioned  they  like,  say  whence  they  got  their 

in  Mayne's  Penal  Code,  p.  146.  information.    Secus  in  England  as  to 

*  Beatson  v.  Skene,  5  H.  &  N.  crown-witnesses.  And  see  Mex  v. 
838.  Eardy,  24  Howell's  S.  T.  753,  per 

'  This  expression  is  not  defined.  Eyre  C.J.,   and  818,  per  Buller  J. 

*  Where  the  privileged  communi-  See  also  Atty.  Gen.  v.  Briant,  15  M. 
cation  is  withheld  no  secondary  evi-  &  W.  169.  Jurors  are  not  privileged 
dence  of  it  should  be  receivable.  as  to  what  passed  between  them  in 

'  This  includes  in  Burma  the  Com-  the  discharge  of  their  duties.  See  in 
mandants  and  the  seconds  in  com-       'Engl&nd,Vai8e  y.  Delaval,  i  T.B,,  11. 
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126.  No  barrister^  attorney,  pleader^  or  vakil  ^,  shall  at  any 
time  be  permitted,  unless  with  his  client's  express  consent,  to 
disclose  any  communication  *  made  to  him  in  the  course  and 
for  the  purpose  of  his  employment  as  such  barrister,  pleader, 
attorney,  or  vakil,  by  or  on  behalf  of  his  client,  or  to  state 
the  contents  or  condition  of  any  document  with  which  he 
has  become  acquainted  in  the  course  and  for  the  purpose  of  his 
professional  employment,  or  to  disclose  any  advice  given  by 
him  to  his  client  in  the  course  and  for  the  purpose  of  such 
employment : 

Provided  that  nothing  in  this  section  shall  protect  from 
disclosure — 

(i)  Any  such  communication  made  in  furtherance  of  any 
illegal  ^  purpose ; 

(2)  Any  fact  observed  by  any  barrister,  pleader,  attorney,  or 
vakil,  in  the  course  of  his  employment  as  such,  showing  that 
any  crime  or  fraud  has  been  committed  since  the  commence- 
ment of  his  employment. 

It  is  immaterial  whether  the  attention  of  such  barrister, 
pleader,  attorney,  or  vakil  was  or  was  not  directed  to  such  fact 
by  or  on  behalf  of  his  client. 

Explanation. — The  obligation  stated  in  this  section  continues 
after  the  employment  has  ceased^. 

Illustrations, 

{a)  Ay  a  client,  says  to  B,  an  attorney — *  I  have  committed 
forgery,  and  I  wish  you  to  defend  me.* 

As  the  defence  of  a  man  known  to  be  guilty  is  not  a  criminal 
purpose,  this  communication  is  protected  from  disclosure. 

(6)  A,  A  client,  says  to  -B,  an  attorney — '  I  wish  to  obtain  pos- 
session of  property  by  the  use  of  a  forged  deed  on  which  I  request 
you  to  sue.* 

This  communication,  being  made  in  furtherance  of  a  criminal 
purpose,  is  not  protected  from  disclosure. 

(c)  A,  being  charged  with  embezzlement,  retains i?,  an  attorney, 
to  defend  him.     In  the  course  of  the  proceedings,  B  observes  that 


^  The  privilege  does  not  extend  to 
mnkht^,  i  Ben.  A.  Cr.  J.  8. 

'  This  means  any  confidential  or 
private  communication,  3  Bom.  93. 

•''  Russell  y.  Jackson,  9  Hare,  387, 
392,  per  Turner  V.C. :  R.  v.  Cox  and 
Eailtoriy  14  Q.  B.  D.  153. 


*  and  a  retainer  is  not  necessary  to 
constitute  the  relationship.  The  Act 
is  silent  as  to  a  barrister*s  privilege 
as  to  what  he  said  in  court  as  such. 
See  in  England,  Curry  v.  Walter,  i 
Esp.  456. 
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an  entry  has  been  made  in  A*s  account-book,  charging  A  with  the 
sum  said  to  have  been  embezzled,  which  entry  was  not  in  the  book 
at  the  commencement  of  his  employment. 

This  being  a  fact  observed  by  B  in  the  course  of  his  employment, 
showing  that  a  fi-aud  has  been  committed  since  the  commencement 
of  the  proceedings,  it  is  not  protected  from  disclosure  ^ 

127.  The  provisions  of  section  i:j6  shall  apply  to  inter- Sec.  126 
preters^  and  the  clerks  or  servants  of  barristers,  pleaders,  j^^^f-^  ^^^ 
attorneys,  and  vakils.  preters 

and  clerks. 

128.  If  any  party  to  a  suit  gives  evidence,  therein  at  his  Privilege 
own  instance  or  otherwise,  he  shall  not  be  deemed  to  havejj^  ™^f 
consented  thereby  to  such  disclosure  aS  is  mentioned  in  section  teering 

evidence 

1 26 ;  and  if  any  party  to  a  suit  or  proceeding  calls  any  such 
barrister,  pleader,  attorney,  or  vakil  as  a  witness  ^,  he  shall  be 
deemed  to  have  consented  to  such  disclosure  only  if  he 
questions  such  barrister,  attorney,  or  vakil  on  matters  which, 
but  for  such  question,  he  would  not  be  at  liberty  to  disclose. 

129.  No  one  shall  be  compelled  to  disclose  to  the  Court  any  Confi- 
confidential  communication  which   has  taken  place  between  ^^^}^„ 

■T  commu- 

him  and  his  legal  professional  adviser,  unless  he  offers  him-  nications 
self  as  a  witness,  in  which  case  he  may  be  compelled  to  disclose  advisee. 
any  such  communications  as  may  appear  to  the  Court  necessary 
to  be  known  in  order  to  explain  any  evidence  which  he  has 
given,  but  no  others*. 

130.  No  witness  who  is  not  a  party  to  a  suit^  shall  be  Production 

of  title- 

^  JBrottm  V.  Foster,  i  H.  &  N.  736.  client  is  interrogated,  and  whether  he 

'  This  probably  means  interpreters  be  party  to  the  suit  or  not.    It  adopts 

between    harristers,  etc.    and    their  the  principle  contended  for  in  Taylor 

clients.    They  are  in  England  within  on  Evidence,  6th  ed.  §§  846,  847,  but 

the  privilege  (Tayl.  $  920) ;    and  in  with  this  qualification  that,  if  a  party 

India,  where  barristers  and  attorneys  becomes  a  witness  of  his  own  accord; 

often  cannot  speak  the  language  of  he  shall,  if  the  Court  requires  it,  be 

their  clients,  such  interpreters  should  made  to  disclose  everything  necessary 

certainly  be  prevented  from  disclosing  to  the  true   comprehension   of   his 

professional  confidence.  testimony,  4  Bom.  58 1 ,  where  West  J. 

Medical  men  and  clergymen  are  not  held  that  a  case  laid  by  the  plaintiff 

privileged.  before  counsel  was  privileged  not  only 

Officers  of  a  corporation  through  asagainst  the  Court,  but  as  against  the 

whom  the  corporation  makes  state-  opposite  party.    See  in  England  as  to 

ments  are    not  privileged  as  such,  such  communications,  Minet  v.  Mor- 

Mayor  of  Swansea  v.   Quirky  5  C.  gan,  L.  B.,  8  Ch.  App.  361 :  Mayor  of 

P.  D.  106.  BristiA  v.  Cox,  26  Ch.  Div.  678. 

^  5  Ben.  Appx.  28.  '  i.  e.  a  party  to  the  suit  in  which 

^  This  section  applies   where  the  he  is  called.    As  to  witnesses  who 
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which 
another 
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oould  re- 
faie  to 
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Crimi- 
nating 
answers. 


Proviso. 


compelled  to  produce  his  title-deeds  to  any  property^  or  any 
document  in  virtue  of  which  he  holds  any  property  as  pledgee 
or  mortgagee^  or  any  document  the  production  of  which  might 
tend  to  criminate  him^  unless  he  has  agreed  in  writing  to 
produce  them  with  the  person  seeking  the  production  of  such 
deeds  or  some  person  through  whom  he  claims  ^. 

131.  No  one  shall  be  compelled  '  to  produce  documents  in 
his  possessions^  which  any  other  person  would  be  entitled  to 
refuse  to  produce  if  they  were  in  his  possession^  unless  such 
last  mentioned  person  consents  to  their  production. 

132.  A  witness  shall  not  be  excused  from  answering  any 
question  as  to  any  matter  relevant  to  the  matter  in  issue  in 
any  suit  or  in  any  civil  or  criminal  proceedings  upon  the 
ground  that  the  answer  to  such  question  wilH  criminate^  or 
may  tend  directly  or  indirectly  to  criminate^  such  witness^  or 
that  it  will  expose^  or  tend  directly  or  indirectly  to  expose, 
such  witness  to  a  penalty  or  forfeiture  of  any  kind  ^ : 

Provided  that  no  such  answer  ^,  which  a  witness  shall  be 
compelled  ^  to  give,  shall  subject  him  to  any  arrest  or  prose- 
cution, or  be  proved  against  him  in  any  criminal  proceeding, 
except®  a  prosecution  for  giving  false  evidence  by  such 
answer. 


are  parties  the  Evidence  Act  is 
silent.  The  right  rale  was  contained 
in  the  repealed  Act  II  of  1S55,  sec. 
23  :  <  A  witness  being  a  party  to  the 
suit  shall  not  be  bound  to  produce 
any  document  in  his  possession  or 
power,  which  is  not  relevant  or 
material  to  the  case  of  the  party 
requiring  its  production.'  A  witness 
is  not  entitled  to  refuse  to  produce  a 
document  in  his  possession  only  be- 
cause its  production  may  expose  him 
to  a  civil  action,  or  because  he  has  a 
lien  upon  it,  Stephen's  Digest,  art 
118. 

^  See  Act  X  of  1855,  sec.  9,  as 
regards  witnesses,  not  parties,  and  5 
Bom.  H.  C,  0.  C.  J.  15a,  as  regards 
parties. 

'  But  they  may  be  allowed, 
'  e.  g.  as  an  agent,  attorney,  trustee, 
or  mortgagee.    There  is  no  exception 


where  the  documents  are  required  for 
the  puipose  of  identification. 

*  in  the  opinion  of  the  judge  ? 

*  5Mad.H.C.Appx.xxix-xxx.  The 
section  fails  to  provide  that  a  witness 
may  be  compelled  to  answw  relevant 
questions,  the  answers  to  which  will 
subject  him  to  a  civil  suit  or  pecuniary 
liability.  See  in  England,  46  Geo. 
III.  c.  37.  The  provisions  of  the 
Criminal  Procedure  Code,  sees.  161  and 
175  (supra,  pp.  118,  125),  and  those 
of  Ben.  Beg.  YII  of  1822,  sec.  19,  d. 
(i),  are  unaffected  by  this  section. 

*  i.e.  answers  to  a  reletfant  question. 
If  voluntarily,  or  being  compelled  by 
the  Courts  he  answers  an  irrdewtni 
question,  and  the  answer  criminates 
him,  he  is  not  protected. 

^  by  the  Court,  3  Mad.  278. 
"  3  Mad.  H.  C.  Rulings,  xxx,  and 
8  Bom.  H.C.,  C.  C.  103. 
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133.  An  accomplice  sliall  be  a  compet-ent  witness  against 
an  accused  person;  and  a  conviction  is  not  illegal  merely 
because  it  proceeds  upon  the  uncorroborated  testimony  of  an 
accomplice  ^. 

134.  No  particular  number  of  witnesses  sliall  in  any  case  Number  of 
be  required  for  the  proof  of  any  fact 


2 


witnesses. 


CHAPTER  X. 


OF   THE   EXAMINATION   OF  WITNESSES. 

135.  The   order    in  which   witnesses   are   produced    and  Order  of 
examined  shall  be  regulated  by  the  law  and  practice  for  the  and^exami- 
time  being  relating  to  civil  and  criminal  procedure  respectively^,  nation  of 
and  in  the  absence  of  any  such  law,  by  the  discretion  of  the 

Court. 

136.  When  either  party  proposes  to  give  evidence  of  any  Judge  to 
fact,  the  Judge  may  ask  the  party  proposing  to  give  the  tiTadn^si- 
evidence  in  what  manner  the  alleged  fact,  if  proved,  would  be  bility  of 
relevant ;  and  the  Judge  shall  admit  the  evidence  if  he  thinks 
that  the  fact,  if  proved,  would  be  relevant,  and  not  otherwise. 


evidence. 


*  The  jury  in  cases  tried  by  jury,  and 
the  Court  in  cases  tried  by  assessors, 
may  no  doubt  presume  that  an  accom- 
plice is  unworthy  of  credit  unless  cor- 
roborated (sec.  1 14,  ill.  h) ;  but  before 
acting  on  the  presumption  the  Court 
or  jury  is  required  by  sec.  114  and 
the  sequel  to  the  illustrations  to  con- 
sider certain  facts  with  the  view  to 
ascertain  the  possibility  of  the  story 
told.  The  rule  in  sec.  133  is  thus 
brought  to  coincide  with  the  English 
rule  that,  though  the  tainted  evidence 
of  an  accomplice  should  be  carefully 
scanned  and  received  with  caution, 
ijknd  may  be  treated  as  unworthy  of 
credit,  yet,  if  the  jury  in  the  one  case, 
or  the  Court  in  the  other,  credits  the 
evidence,  a  conviction  proceeding 
upon  it  is  not  illegal,  i  Mad.  395, 
per  Morgan  O.J.    And  see  9  All.  528, 


per  Edge  C.J.  As  to  the  desira- 
bility of  corroboration  see  5  Suth. 
Cr.  80:  4  Mad.  H.  C.  Appx.  7  :  3  Bom. 
H.  C,  C.  C.  57  :   6  ibid.  57. 

'  The  uncorroborated  evidence  of  a 
single  witness,  if  believed,  is  therefore 
sufficient,  under  this  Act,  to  convict 
a  man  of  perjury  or  of  an  ofifence 
against  chap,  vi  of  the  Penal  Code : 
to  authorise  a  magistrate  to  make 
under  the  Code  of  Criminal  Procedure, 
c.  36,  an  order  against  the  alleged 
father  of  a  bastard  child :  to  justify  a 
judge  in  giving  a  decree  in  favour 
of  the  pliuntifif  in  a  suit  for  breach  of 
promise  of  marriage,  or  to  establish  a 
claim  on  the  estate  of  a  deceased  per- 
son. 

^  See  the  Civil  Procedure  Code, 
sees.  179,  180;  and  the  Criminal  Pro- 
cedure Code,  sees.  286,  287,  289,  290. 
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If  the  fact  proposed  to  be  proved  is  one  of  which  evidence 
is  admissible  only  upon  proof  of  some  other  fact^  such  last* 
mentioned  fact  must  be  proved  before  evidence  is  g^ven  of  the 
fact  first  mentioned^  unless  the  party  undertakes  to  give  proof 
of  such  fact  and  the  Court  is  satisfied  with  such  undertaking. 

If  the  relevancy  of  one  alleged  fact  depends  upon  another 
alleged  fact  being  first  proved^  the  Judge  may^  in  his  dis- 
cretion^ either  permit  evidence  of  the  first  fact  to  be  given 
before  the  second  fact  is  proved,  or  require  evidence  to  be 
given  of  the  second  fact  before  evidence  is  given  of  the  first 

fact. 

IlhuiraHans, 

(a)  It  is  proposed  to  prove  a  etatemeut  about  a  relevant  fact 
by  a  person  alleged  to  be  dead,  which  statement  is- relevant  under 
section  32. 

The  fact  that  the  person  is  dead  must  be  proved  by  the  i>er- 
son  proposing  to  prove  the  statement,  before  evidence  is  given  of 
the  statement. 

(6)  It  is  proposed  to  prove,  by  a  copy,  the  contents  of  a  docu- 
ment said  to  be  lost. 

The  fact  that  the  original  is  lost  must  be  proved  by  the  person 
proposing  to  produce  the  copy,  before  the  copy  is  produced. 

(c)  A  is  accused  of  receiving  stolen  property  knowing  it  to  have 
been  stolen. 

It  is  proposed  to  prove  that  he  denied  the  possession  of  the 
property. 

The  relevancy  of  the  denial  depends  on  the  identity  of  the 
property.  The  Court  may,  in  its  discretion,  either  require  the  pro- 
perty to  be  identified  before  the  denial  of  the  possession  is  proved, 
or  permit  the  denial  of  the  possession  to  be  proved  before  the 
property  is  identified. 

{d)  It  is  proposed  to  prove  a  fact  {A)  which  is  said  to  have  been 
the  cause  or  e^ect  of  a  fact  in  issue.  There  are  several  interme- 
diate facts  {B,  C  and  D)  which  must  be  shown  to  exist  before  the 
fact  (A)  can  be  regarded  as  the  cause  or  effect  of  the  fact  in  issue. 
The  Court  may  either  permit  ii  to  be  proved  before  B,  C  or  D  is 
proved,  or  may  require  proof  of  B,  C  and  D  before  permitting 
proof  of  ii. 

137.  The  examination  of  a  witness  by  the  party  who  calls 
him^  shall  be  called  his  examination-in-chief. 

The  examination  of  a  witness  by  the  adverse  party  shall  be 
called  his  cross-examination  ^. 


^  at  any  stage  of  the  case.  crosg-examination,  see  6  Suth.  Civ.  R* 

'  As  to  the  ohject  and  value   of       183,  per  Norman  J. 
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The  examinatiODL  of  a  witness^  subsequent  to  the  cross-  Be-exami- 
examination  by  the  party  who  called  him,  shall  be  called  his  ^*^°"' 
re-examination  ^. 


138.  Witnesses  shall  be  first  examined-in-chief,  then  (if  the  Order  of 
adverse  party  so  desires)  cross-examined  2,  then  (if  the  party  l^^^""^ 
calling  him^  so  desires)  re-examined. 

The  examination  and  cross-examination  must  relate  to 
relevant  facts  *,  but  the  cross-examination  need  not  be  confined 
to  the  facts  to  which  the  witness  testified  on  his  examination- 
in-chief  ^. 

The  re-examination  shall  be  directed  to  the  explanation  of  Direction 
matters  referred  to  in  cross-examination ;  and  if  new  matter  ^n^^tion 
is,  by  permission  of  the  Court,  introduced  in  re-examination, 
the    adverse    party  may  further   cross-examine  upon    that 
matter*. 

139.  A  person  summoned  to  produce  a  document"^  does  not  Crogs-ex- 
become  a  witness  by  the  mere  fact  that  he  produces  it,  and  ^p^^n" 
cannot  be  cross-examined  unless  and  until  he  is  called  as  a  called  to 

produce  a 
document. 


witness. 


140.  Witnesses  to  character  may  be  cross-examined  and  Witnesses 
re-examined.  ^  '''^^' 


ter. 


141.  Any   question    suggesting    the    answer    which    the  Leading 
person  putting  it  wishes  or  expects  to  receive*,  is  called  a  l"-*^""*- 
leading  question.  • 

142.  Leading  questions  must  not,  if  objected  to  by  the  When 
adverse  party,  be  asked  in  an   examination-in-chief,  or  i^not^be^"** 
a  re-examination,  except  with  the  permission  of  the  Court.        asked. 

The  Court  shall  permit  leading  questions  as  to  matters 


*  This  no  doubt  means,  'Where  a 
witness  has  been  cross-examined,  and 
is  then  examined  by  the  party  who 
caUed  him,  su6h  subsequent  examina- 
tion shall  be  called  his  re-examina- 
tion.' 

^12  Moo.  I.  A.  380.     See  also  the 
Criminal  Procedure  Code,  sec.  256. 
^  nc.    Read  *  them.' 

*  But  see  sec.  146  infra. 

*  6  Ben.  Appx.  88. 

"  The  Court  may  in  all  cases  permit 


a  witness  to  be  re-called  either  for 
further  examination-in-chief  or  for 
further  cross-examination,  and  if  it 
does  so  the  parties  have  the  right  of 
further  cross-examination  and  further 
re-examination  respectively,  Stephen, 
Digest,  art.  126. 

^  See  the  Code  of  Civil  Procedure, 
sec.  164. 

^  or  suggesting  disputed  facts  as 
to  which  the  witness  is  to  testify, 
Stephen's  Digest,  art.  128. 
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which  are  introduetory  or  undispated^  or  which  have^  in  its 
opinion^  been  already  sufficiently  proved  ^. 

When  they  143,  Leading  questions  may  be  asked  in  cross-exami- 
mtked.        nation  *. 

M  to  144.  Any  witness  may  be  asked^  whilst  under  examination, 

matters  in  whether  any  contract,  grant  or  other  disposition  of  property, 
as  to  which  he  is  giving  evidence,  was  not  contained  in  a 
document,  and  if  he  says  that  it  was,  or  if  he  is  about  to  make 
any  statement  as  to  the  contents  of  any  document,  which,  in 
the  opinion  of  the  Court,  ought  to  be  produced,  the  adverse 
party  may  object^  to  such  evidence  being  given  until  such 
document  is  produced,  or  until  facts  have  been  proved  which 
entitle  the  party  who  called  the  witness  to  give  secondary 
evidence  of  it. 

Explanation, — A  witness  may  give  oral  evidence  of  state* 
ments  made  by  other  persons  about  the  contents  of  documents 
if  such  statements  are  in  themselves  relevant  &cts  ^. 

lUustration, 

The  queBtion  is,  whether  A  assaulted  B. 

C  deposes  that  he  heard  A  say  to  D — *  B  wrote  a  letter  accusing 
me  of  theft,  and  I  will  be  revenged  on  him.'  This  statement  is 
relevant,  as  showiDg  A*%  motive  for  the  assault,  and  evidence 
may  be  given  of  it,  though  no  other  evidence  is  given  about  the 
letter. 

Crofltex-  145.  A  witness  may  be  cross-examined  as  to  previous 
""t^**^^"^  statements  made  by  him  in  writing  or  reduced  into  writing, 
previoos     and  relevant  to  matters  in  question^,  without  such  writing 

Btat^ments 

in  writing.       ^  ^  where  the  questionBare  for  the      versary's  witness  who  shows  a  strong 

purpose  of  identification,  or  after  a  intwest  or   bias    in  favour    of   the 

witness'  memory  has  been  fairly  ex-  cross-examining  party.   Such  a  power, 

hausted,  and  he  does   not  recoUect  according  to  Mr.  Taylor,  §1431,  exists 

without  its  being  refreshed  (Tayl.  §§  in  America. 

1404,  1405).  ^  If  the  adverse  party  does  not 

'  But  see  Taylor,  $  143I)  for  two  object  to  the  production  of  inadmis- 

qualifications:   (i)  the  question  must  sible  evidence  the  Court  is  bound  to 

not  put  into  the  witness'  mouth  the  do  so    in  criminal    cases    (Code    of 

very  words  which  he  is  to  echo  back  Criminal  Procedure,  sec.   356),  and 

again,  and  (2)  the  question  must  not  probably  also  in  civil  cases. 

assume  that  facts  have  been  proved  *  See  sees.  65  and  91  supra. 

which  have  not  been  proved  or  that  "  in  the  suit  or  proceeding  in  which 

particular  answers  have  been  given  he  is  cross-examined.     Sec.   145  ap- 

contrary  to    the    fact.     The    judge  plies  also  to  a  hostile  witness  examined 

has   no    power  to  prohibit    leading  by  the  party  who  caUs  him,  sec.  154. 

questions  from  being  put  to  an  ad- 
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being  shown  to  him,  or  being  proved ;  but  if  it  is  intended  to 
contradict  him  by  the  writing,  his  attention  must,  before  the 
writing  can  be  proved,  be  called  to  those  parts  of  it  which  are 
to  be  used  for  the  purpose  of  contradicting  him^. 

146.  When  a  witness  is  cross-examined,  he  may,  in  QuestionB 
addition  to  the  questions  hereinbefore  referred  to  ^,  be  asked  ^^.^^ 
any  questions  which  tend  amination. 

(1)  to  test  his  veracity  *  ; 

(2)  to  discover  who  he  is  and  what  is  his  position,  in  life, 
or 

(3)  to  shake  his  credit,  by  injuring  his  character,  although 
the  answer  to  such  questions  might  tend  directly  or  in- 
directly to  criminate  him,  or  might  expose  or  tend  directly  or 
indirectly  to  expose  him  to  a  penalty  or  forfeiture. 

147*  If  any  such  question  relates  to  a  matter  relevant  When  wit- 
to  the  suit  or  proceeding*,  the  provisions  of  section  13a  shall  ^^^  *?,^f 

apply  thereto.  to  an- 

swer. 

148.  If  any  such  question  relates  to  a  matter  not  relevant  Court  to 
to  the  suit  or  proceeding,  except  in  so  far  as  it  affects  the  ^^^^^ 

*,  ...  .  wnenques- 

credit  of  the  witness  by  injuring  his  character,  the  Court  tion  shall 
shall  decide  whether  or  not  the  witness  shall  be  compelled  andwhen 
to  answer  it,  and  may,  if  it  thinks  fit  ^,  warn  the  witness  that  witness 

f.         jii'jj.  *  1^  a       T  ••         *  A      f         J  *       T   compeiieci 

he  IS  not  obliged  to  answer  it  **.     In  exercismg  its  discretion  ^,  ^o  answer, 
the  Court  shall  have  r^^rd  to  the  following  considerations : — 

(i)  Such  questions  are  proper  if  they  are  of  such  a  nature 
that  the  truth  of  the  imputation  conveyed  by  them  would 
seriously  affect  the  opinion  of  the  Court  as  to  the  credibility 
of  the  witness  on  the  matter  to  which  he  testifies  : 

(2)  Such  questions  are  improper  if  the  imputation  which 
they  convey  relates  to  matters  so  remote  in  time,  or  of  such  a 
character,  that  the  truth  of  the  imputation  would  not  affect,  or 

^  From  the  G.  L.  P.  Act,  1854  (17  But  if  so,  what  is  the  use  of  section 

&  18  Vic.  c.  128),  sec.  34.     Where  147? 

the  previous  statements  are  merely  ^  This  seems  to  mean  'may,  if  it 

verbal  there  is  no  similar  restrictioxL  does  not  think  fit  to  compel  him  to 

^  i.e.  in  sec.  138,  para.  2.  answer  the  question/  3  Mad.  278. 

^  accuracy  or  credibility.  ^  See  sec.  153  and  the  second  pro- 

*  This  probably  means   no   more  viso  to  sec.  165. 

than '  relevant  to  a  matter  in  issue  in  ^  See  now  in  England,  Order  zxxv. 

the  suit  or  proceeding,'  3  Mad.  278.  sec.  164. 
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would  affect  in  a  slight  degree^  the  opinion  of  the  Court  as  to 
the  credibility  of  the  witness  on  the  matter  to  which  he 
testifies : 

(3)  Such  questions  are  improper  if  there  is  a  great  dis- 
proportion between  the  importance  of  the  imputation  made 
against  the  witnesses  character  and  the  importance  of  hjs 
evidence : 

(4)  The  Court  may^  if  it  sees  fit^  draw^  from  the  witness's 
refusal  to  answer^  the  inference  that  the  answer  if  given 
would  be  unfavourable. 

QoMtion  149.  No  such  question  as  is  referred  to  in  section  148 
Lked  ought  to  be  asked,  unless  the  person  asking  it  has  reasonable 
without      grounds  for  thinking  that  the  imputation  which  it  conveys  is 

reMonabie        ,1  •        j   j 

groandi.     well-founaea. 

niustratians, 

(a)  A  barrieter  is  instructed  by  an  attorney  or  vakfl  that  an  im- 
portant witness  is  a  dacoit.  This  is  a  reasonable  grouDd  for 
asking  the  witness  whether  he  is  a  dacoit. 

(6)  A  pleader  is  informed  by  a  person  in  Court  that  an  im- 
poilant  witness  is  a  dacoit.  The  informant,  on  being  questioned  by 
the  pleader,  gives  satisfactory  reasons  for  his  statement.  This  is  a 
reasonable  ground  for  asking  the  witness  whether  he  is  a  dacoit. 

(e)  A  witness,  of  whom  nothing  whatever  is  known,  is  asked  at 
random  whether  he  is  a  dacoit.  There  are  here  no  reasonable 
grounds  for  the  question. 

{d)  A  witness,  of  whom  nothing  whatever  is  known,  being 
questioned  as  to  his  mode  of  life  and  means  of  living,  gives  unsatis- 
factory answers.  Tliis  may  be  a  reasonable  ground  for  asking  him 
if  he  is  a  dacoit. 

Procedure       150.  If  the  Court  is  of  opinion  that  any  such  question  was 


asked  without  reasonable  groimds^  it  may^  if  it  was  asked  by 


when 
question 

anked         any  barrister,  pleader,  vakil  or  attorney,  report  the  circum- 
reasonable  stances  of  the  case  to  the  High  Court  or  other  authority 
grounds,     ^q  which  such  barrister,  pleader,  vakfl  or  attorney  is  subject 
in  the  exercise  of  his  profession  ^. 

Indecent  151.  The  Court  may  forbid  any  questions  or  inquiries 
dalou^*^"  which  it  regards  as  indecent  or  scandalous,  although  such 
questions,   questions  or  inquiries  may  have  some  bearing  on  the  questions 

'  The  High  Court,  etc.  wiU  then  hjihedefAaianamHod^siMY. Scarlett, 

consider  whether  the  case  does  not  i  B.  &  Aid.  246,  and  Mackay  v.  Ford, 

fall  within  the  ninth  exception  to  sec.  5  H.  &  N.  792. 
499  of  the  Penal  Code,  and  he  guided 
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before  the  Court,  unless  they  relate  to  facts  in  issue,  or 
to  matters  necessary  to  be  known  in  order  to  determine 
whether  or  not  the  facts  in  issue  existed. 

152.  The  Court  shall  forbid  any  question  which  appears  to  Questions 
it  to  be  intended  to  insult  or  annoy,  or  which,  though  proper  ^  i^^lt  or 
in  itself,  appears  to  the  Court  needlessly  offensive  in  form.        annoy. 

153.  When  a  witness  has  been  asked  and  has  answered  any  Exclusion 
question  which  is  relevant  to  the  inquiry  only  in  so  far  as  it  ^  contra^^ 
tends  to  shake  his  credit  by  injuring  his  character,  no  evidence  <iict  an- 
shall  be  given  to  contradict  him  ^ ;  but  if  he  answers  falsely,  questions 
he  may  afterwards  be  charged  with  giving  false  evidence  ^.       testing 

Uxceplion  I, — ^If  a  witness  is  asked  whether  he  has  been 
previously  convicted  of  any  crime  and  denies  it,  evidence  may 
be  given  of  his  previous  conviction  ^. 

Exception  II, — If  a  witness  is  asked  any  question  tending  to 
impeach  his  impartiality,  and  answers  it  by  denying  the  facts 
suggested,  he  may  be  contradicted  *, 

niustrationa, 

(a)  A  claim  against  an  underwriter  is  resisted  on  the  ground  of 
fraud. 

The  claimant  is  asked  whether,  in  a  former  transaction,  he  had 
not  made  a  fraudulent  claim.     He  denies  it. 

Evidence  is  offered  to  show  that  he  did  make  such  a  claim. 

The  evidence  is  inadmissible. 

(&)  A  witness  is  asked  whether  he  was  not  dismissed  from  a 
situation  for  dishonesty.     He  denies  it. 

Evidence  is  offered  to  show  that  he  was  dismissed  for  dishonesty. 

The  evidence  is  not  admissible. 

(c)  A  affirms  that  on  a  certain  day  he  saw  B  at  Lahore. 

A  is  asked  whether  he  himseK  was  not  on  that  day  at  Calcutta. 
He  denies  it. 

Evidence  is  offered  to  show  that  A  was  on  that  day  at  Calcutta, 
The   evidence  is  admissible,  not  as  contradicting  A  on  a  fact 


^  Thus,  when  A  is  prosecuted  for 
committing  a  rape  on  B,  if  B  is  asked 
on  cross-examination  whether  she  had 
not  illicit  intercourse  with  other  men, 
evidence  to  contradict  her  answer  is 
inadmissible. 

*  The  words  *but  if  he  answers 
falsely  he  may  afterwards  be  charged 
with  giving  false  evidence*  were 
apparently  inserted  in  forgetfulness  of 

VOL.   TI.  q 


the  fact  that  the  Indian  law  as  to 
false  evidence  differs  from  the  English 
law  as  to  perjury  in  not  requiring  that 
the  matter  charged  as  false  should  have 
been  material  to  the  issue,  supra, 
vol.  i.  p.  164. 

^  See  the  C.  L.  P.  Act,  1854,  sec. 

25- 
*  Attorney  Gen.  v,  Hitchcock,  16 

L.  J.  Ex.  259. 
O 
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which  affects  his  credit,  but  as  contradicting  the  alleged  fact  that 
B  was  seen  on  the  day  in  question  in  Lahore  ^ 

In  each  of  these  cases  the  witness  might,  if  his  denial  was  false, 
he  charged  with  giving  false  evidence. 

{d)  A  is  asked  whether  his  family  has  not  had  a  blood-feud  with 
the  family  of  B  against  whom  he  gives  evidence. 

He  denies  it.  He  may  be  contradicted  on  the  ground  that  the 
question  tends  to  impeach  his  impartiality. 

QiiMti<m         154.  The  Court  may^  in  its  discretion,  permit  the  person 
Ml  own^  ^  ^^^  ^*^®  *  witness  to  put  any  questions  to  him  which  might 


witnaw.      be  put  in  cross-examination  by  the  adverse  party  ^. 

Impeaoh-        166.  The  credit  of  a  witness  may  be  impeached  in  the 
ofwitii«M.  following  ways  by  the  adverse  party,  or,  with  the  consent  of 

the  Court,  by  the  party  who  calls  him  : — 

(i)  By  the  evidence  of  persons  who  testify*  that  they,  from 

their  knowledge  of  the  witness,  believe  him  to  be  unworthy  of 

credit; 

(2)  By  proof  that  the  witness  has  been  bribed,  or  has 
accepted  the  offer  of  a  bribe,  or  has  received  any  other  corrupt 
inducement  to  give  his  evidence  ; 

(3)  By  proof  of  former  statements  inconsistent  with  any 
part  of  his  evidence  which  is  liable  to  be  contradicted  ^ ; 

(4)  When  a  man  is  prosecuted  for  rape  or  an  attempt  to 
ravish,  it  may  be  shown  that  the  prosecutrix  was  of  generally 
immoral  character  ^. 

Explanation. — A  witness  declaring  another  witness  to  be 
unworthy  of  credit  may  not,  upon  his  examination-in-chief, 
give  reasons  for  his  belief,  but  he  may  be  asked  his  reasons  in 
cross-examination,  and  the  answers  which  he  gives  cannot  be 
contradicted  *,  though,  if  they  are  false,  he  may  afterwards  be 
charged  with  giving  false  evidence. 

lUitstrations. 
(a)  A  sues  B  for  the  price  of  goods  sold  and  delivered  to  B. 
C  says  that  he  delivered  the  goods  to  B. 

^11  Bom.  H.  C.  169.  specified  ways,  that  is,  by  qnestions  or 

*  12  Moo.  I.  A.  381.  by  testimony  going  directly  to  his 
^  on  oath  or  affirmation.  or  her  credit,  not  mediately  through 

*  cf.  Act  II  of  1855,  sec.  34,  II  a  contradiction  of  the  particular 
Bom.  657,  following  11  Bom.  H.  C.  matter  deposed  to  by  him  or  her  in 
120.  the  case,  11  Bom.  H.  0.  169. 

»  Tayl.  §  363.     The  witness'  credit  •  Tayl.  §§  1470-1473. 

can   only  be    impeached   in    certain 
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Evidence  is  offered  to  show  that,  on  a  previous  occasion,  he  said 
that  he  had  not  delivered  the  goods  to  B, 

The  evidence  is  admissihle. 

(6)  A  is  indicted  for  the  murder  of  B, 

C  says  that  B,  when  dying,  declared  that  A  had  given  B  the 
wound  of  which  he  died. 

Evidence  is  offered  to  show  that,  on  a  previous  occasion,  C  said 
that  the  wound  was  not  given  by  A  or  in  his  presence. 

The  evidence  is  admissible. 

156.  When  a  witness  whom  it  is  intended  to  corroborate  Questions 
gives  evidence  of  any  relevant  fact,  he  may  be  questioned  as  cq^^J^^ 
to  any  other  circumstances  which  he  observed  at  or  near  to  evidence  of 
the  time  or  place  at  which  such  relevant  fact  occurred,  if  the  factl*^ 
Court  is  of  opinion  that  such  circumstances,  if  proved,  would 
corroborate  the  testimony  of  the  witness  as  to  the  relevant 

fact  which  he  testifies. 

lUtistration. 

A,  an  accomplice,  gives  an  account  of  a  robbery  in  which 
he  took  part.  He  describes  various  incidents  unconnected  with  the 
robbery  which  occurred  on  his  way  to  and  from  the  place  where  it 
was  committed. 

Independent  evidence  of  these  facts  may  be  given  in  order  to 
corroborate  his  evidence  as  to  the  robbery  itself. 

157.  In  order  to  corroborate  the  testimony  of  a  witness.  Former 
any  former  statement  made  by  such  witness  ^  relating  to  the  ^^^^ments 
same  fact,  at  or  about  the  time  when  the  fa-ct  took  place,  to  corro- 
or  before  any  authority  legally  competent  to  investigate  the  tes\*mony.'^ 
fact,  may  be  proved  ^. 

158.  Whenever  any  statement,  relevant  under  section  ^2,  Matters 
or  33,  is  proved,  all  matters  may  be  proved,  either  in  order  to  P^^o^able 
contradict  or  to  corroborate  it,  or  in  order  to  impeach  or  nexion 
confirm  the  credit  of  the  person  by  whom  it  was  made,  which  ^^^q^ 
might  have  been  proved  if  that  person  had  been  called  as  statement 
a  witness  and  had  denied  upon  cross-examination  the  truth  of  under  s.  32 
the  matter  suggested.  ^^  33- 

159.  A  witness  may,  while  under  examination,  refresh  his 

^  whether  written  or  verbal,  on  great  reliance  on  one  another's  books, 
oath,  or  in  ordinary  conversation.  A  They  often  say  in  court :  '  Let  the  plain- 
witness*  account  books,  duly  kept  in  the  tiflf  produce  his  books,  and  I  will  pay.' 
ordinary  course  of  business,  may  be  *  8  All.  672.  Otherwise  in  England ; 
used  under  this  section.  And  this  is  but  see  Gilbert  on  Evidence,  6th  ed. 
right,  for  the  Natives  ordinarily  place  p.  135. 

30a 
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When 

may  me 
oopy  of 


Refreshing  memory  by  referring  to  any  writing^  made  by  himself  at  the 
memory.     ^^^^  ^£  ^j^^  transaction  concerning  which  he  is  questioned^  or 

so  soon  afterwards  that  the  Court  considers  it  likely  that  the 
transaction  was  at  that  time  fresh  in  his  memory^. 

The  witness  majr  also  refer  to  any  such  writing  made  bjr 
any  other  person^  and  read  by  the  witness  within  the  time 
aforesaid^  if  when  he  read  it  he  knew  it  to  be  correct. 

Whenever  a  witness  may  refresh  his  memory  by  reference 
to  any  document^  he  may^  with  the  permission  of  the  Court, 
refer  to  a  copy  of  such  document^:  provided  the  Court  be 
to  refresh    satisfied  that  there  is  sufficient  reason  for  the  non-production 

memory,      ^f  ^he  original  *. 

An  expert  may  refresh  his  memory  by  reference  to  pro- 
fessional treatises  *. 

160.  A  witness  may  also  testify  to  facts  mentioned  in  any 
such  document  as  is  mentioned  in  section  159,  although  he 
document  has  no  specific  recollection  of  the  facts  themselves,  if  he  ia 
in  section    ^^^^  ^^*  ^^^  facts  Were  correctly  recorded  in  the  document  *, 

Jlltistration, 
A  book-keeper  may  testify  to  facts  recorded  by  him  in  books 
regularly  kept  in  the  course  of  business,  if  he  knows  that  the  books 
were   correctly  kept,  although  he  has   forgotten   the   particular 
transactions  entered. 

Right  of  161.  Any  writing  referred  to  under  the  provisions  of  the 

party  as  to  ^^^  ^^^t  preceding  sections  must  be  produced  and  shown  to 

^^ng  the  adverse  party  if  he  requires  it;   such  party  may,  if  he 

refresh  pleases,  cross-examine  the  witness  thereupon ''. 

^e™«T'  jg2.  A  witness  summoned  to  produce  a  document  shall,  if 

of  docTi-  i^  is  in  his  possession  or  power  *,  bring  it  to  Court,  notwith- 

ments.  standing  any  objection  which  there  may  be  to  its  production 


Testimony 
to  facte 
stated  in 


'  even  though  it  be  inadmissible  in 
evidence,  e.g,  an  unstamped  receipt 
for  rs.  100,  notes  of  an  investigation 
made  by  a  police-oflScer,  the  report 
of  a  civil  surgeon  after  making  a  po8t 
mortem  examination,  etc.,  9  Cal.  455. 

^  H  Bom.  657. 
'  '  The  Act  does  not  require  that 
this  copy  shall  have  been  made  by 
the  witness  himself,  or  in  his  presence, 
or  BO  as  to  enable  him  to  swear  to  its 
accuracy. 

*  See  5  Cal.  353,  where  the  original 


bonds  had  been  burnt  without  any 
fault  of  the  plaintiff. 

*  Sussex  Peerage  Case,  1 1  C.  &  F. 
114-117. 

*  Nothing  is  here  said  as  to  the  use 
of  a  copy  of  such  document.  , 

^  8  Cal.  739. 

*  According  to  the  High  Court  of 
Bombay,  a  piurtner  may  be  compelled 
in  a  suit  to  which  his  co-partners  are 
not  parties,  to  produce  documents 
belonging  to  the  firm,  i  Bom.  496. 
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or  to  its  admissibility.     The  validity  of  any  such  objection 
shall  be  decided  on  by  the  Court. 

The  Court,  if  it  sees  fit,  may  inspect  the  document,  unless 
it  refers  to  matters  of  State  ^,  or  take  other  evidence  to  enable 
it  to  determine  on  its  admissibility. 

If  for  such  a  purpose  it  is  necessary  to  cause  any  document  Transla- 
te be  translated,  the  Court  may,  if  it  thinks  fit,  direct  the  documents 
translator  to  keep  the  contents  secret,  unless  the  document  is 
to  be  given  in  evidence  :  and  if  the  interpreter  ^  disobeys  such 
direction,  he  shall  be  held  to  have  conmiitted  an  offence  imder 
section  166  of  the  Indian  Penal  Code. 

163.  When  a  party  calls  for  a  document  which  he  has  Giving,  as 
given  the  other  party  notice  to  produce,  and  such  document  is  a^ii^nfc 
produced  and  inspected  by  the  party  calling  for  its  production,  called  for 
he  is  bound  to  give  it  as  evidence  if  the  party  producing  it  duced  on 
requires  him  to  do  so  ^.  notice. 

164.  When  a  party  refuses  to  produce  a  document  which  Using,  as 
he  has  had  notice  to  produce  *,  he  cannot  afterwards  use  the  5^^!"°^' 
document  as  evidence  without  the  consent  of  the  other  party*  ment  pro- 
or  the  order  of  the  Court  •.  which  was 

refused  on 
Illustration,  notice, 

A  sues  B  on  an  agreement  and  gives  B  notice  to  produce  it.     At 

the  trial,  A  calls  for  the  document  and  B  refuses  to  produce  it. 

A  gives  secondary  evidence  of  its  contents.     B  seeks  to  produce 

the  document  itself  to  contradict  the  secondary  evidence  given  by 

^,  or  in  order  to  show  that  the  agreement  is  not  stamped.     He 

cannot  do  so. 

165.  The  Judge  may,  in  order  to  discover  or  to  obtain  Judge's 
proper  proof  of  relevant  facts,  ask  any  question  he  pleases,  in  ^  p^t 

^  How  is  the  Court  to  know  that  10.     '  The  reason  for  this  rule,'  says 

the  document  refers  to  'matters  of  Mr.  Taylor,  §  181 7,  Ms  that  it  would 

State '  (s  'affairs  of  State,*  sec.  123)  ?  give  an  unconscionable  advantage  to 

Presumably  by  the  oath  of  the  wit-  a  party  to  enable  him  to  pry  into 

nesB  bringing  it  into  court,  or  the  the  affairs  of  his  adversary,  without 

affidavit  of  the  head  of  the  depart-  at  the  same  time  subjecting  him  to 

ment    concerned.      See'  Beatson    v.  the  risk  of  making  whatever  he  in- 

Skene,  5  H.  &  N.  838 :  Kain  v.  Farrer,  spects  evidence  for  both  parties.' 

37  L.  T.,  N.  S.  469.  *  See  the  Civil  Proc.  Code,  sec.  131, 

^  i.  e.  the  translator.  supra,  p.  519. 

^  and  if  it  is,  or  is  deemed  to  be,  "  Doe  v.  Hodgson,  12  A.  &  E.  135. 

relevant,    Wharam  v.   Boutledge,  5  •  See  Taylor,  §  181 8. 
Esp.  235  :  Wilton  v.  Bovoie^  i  C.  &  P. 
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qoMiioiia 
or  order 
produc- 
tion. 


Power  of 
jury  or 


to  put 
questions. 


any  foim,  at  any  time,  of  any  witness,  or  of  the  parties,  about 
any  fact  relevant  or  irrelevant^;  and  may  order  the  produc- 
tion of  any  document  or  thing  ^ ;  and  neither  the  parties  nor 
their  agents  shall  be  entitled  to  make  any  objection  to  any 
such  question  or  order,  nor,  without  the  leave  of  the  Court,  to 
cross-examine  any  witness  upon  any  answer  given  in  reply  to 
any  such  question  ^  : 

Provided  that  the  judgment  must  be  based  upon  facts 
declared  by  this  Act  to  be  relevant^  and  duly  proved  : 

Provided  also  that  this  section  shall  not  authorize  any 
Judge  to  compel  any  witness  to  answer  any  question,  or  to 
produce  any  document  which  such  witness  would  be  entitled 
to  refuse  to  answer  or  produce  under  sections  121  to  131  both 
inclusive,  if  the  question  were  asked  or  the  document  were 
called  for  by  the  adverse  party^ ;  nor  shaU  the  Judge  ask  any 
question  which  it  would  be  improper  for  any  other  person  to 
ask  imder  section  148  or  149;  nor  shall  he  dispense  with 
primary  evidence  of  any  document,  except  in  the  cases  herein- 
before excepted. 

166.  In  cases  tried  by  jury  or  with  assessors,  the  jury  or 
assessors  may  put  any  questions  to  the  witnesses,  through  or 
by  leave  of  the  Judge,  which  the  Judge  himself  might  put 
and  which  he  considers  proper. 


^  As  to  the  nee  of  this  power,  see 
6  Gal.  283,  where  the  Judge  on  the 
examination-in-chief  of  the  witnesses 
for  the  prosecution  being  finished, 
questioned  them  at  oonsiderable  length 
on  the  points  to  which  he  must  have 
known  that  the  cross-examination 
would  certainly  and  properly  be  di- 
rected, 6  Gal.  283.  Where  the  Judge 
exercises  this  power  in  a  prosecution 
the  prisoner  should  be  allowed  to 
cross-examine,  5  Gal.  614. 

'  in  the  custody  or  power  of  any 
witness  or  party  or  any  othw  person. 
See  the  Gode  oif  Givil  Procedure,  sec. 
171.    See  also  the  proviso  to  sec.  24 


of  the  C.  L.  P.  Act,  1854  (17  &  18 
Vic.  c.  28),  with  which  this  clause 
corresponds. 

*  But  the  Galcutta  High  Gourt  has 
ruled  that  when  a  witness  is  sum- 
moned by  the  Gourt  he  is  liable  to  be 
cross-examined  by  the  parties,  3  Ben. 
A.  G.  J.  1^8  ;  and  the  Evidence  Act, 
sec.  165,  does  not,  apparently,  affect 
this  ruling. 

*  But  if  the  judge  ask  questions 
with  a  view  to  criminal  proceedings 
being  taken  against  a  witness  the 
witness  is  not  bound  to  answer  them, 
TO  Bom.  185. 
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CHAPTER  XI. 


OF   IMPBOPEE   ADMISSTON   AND   REJECTION   OF   EVIDENCE. 

167.  The   improper  admission  ^  or  rejection   of  evidence  No  new 
shall  not  be  ground  of  itself  for  a  new  trial  or  reversal  of  any  -^^/^ 
decision  in  any  case,  if  it  shall  appear  to  the  Court  before  admiwion 
which   such  objection  is   raised  that,  independently  of  the  i{f^^^ 
evidence  objected  to  and  admitted,  there  was  sufficient  evidence  evidence, 
to  justify  the  decision,  or  that,  if  the  rejected  evidence  had 
been  received,  it  ought  not  to  have  varied  the  decision  *. 


^  As  to  when  evidence  is  'impro- 
perly admitted,'  see  5  Ben.  Appx.  54  : 
5  Mad.  220:  and  see  Bouln.  14:  6 
Bom.  H.  C.  Cr.  Ca.  50. 

The  Judicial  Committee  does  not 
determine  appeals  on  the  mere  tact 
that  certain  evidence  may  have  been 
improperly  admitted,  13  Moo.  I.  A.  83. 

'  Hughe*  v,  Httghes,  15  M.  &  W. 
701,  704,  per  Alderson  B.  Indian 
illustrations  of  this   section  will  be 


found  in  i  Cal.  207 :  7  Cal.  293 :  6 
Bom.  34 :  9  All.  609.  It  applies  to 
criminal  as  well  as  civil  cases,  i  Cal. 
217,  and  to  trials  by  jury  in  the  High 
Court,  9  Bom.  H.  C.  358. 

Compare  the  English  Order  zxziz, 
rule  6,  and  the  Scottish  law,  13  &  14 
Vic.  c.  36,  sec.  45 ;  and  see  the  Irish 
case,  Sodson  v.  Midland  0*  W.  By. 
Co.,  I.  R.,  n  C.  L.  109. 
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SCHEDULE. 

ENACTMENTS  KEPEALED. 


(See  Section  2.) 


Number  and 
year* 


Title, 


But.     36    Geo. 
Ill,  c*p.  57. 


Btat.    14    &    15 
Vic.  cap.  99. 

Act  XV  of  185a 

Act  XIX  of  1853 


Act  II  of  1855 

Act    XXV     of 

1861. 


Act  I  of  1868 


For  the  further  regulation  of 
the  trial  of  persons  accused 
of  certain  offences  committed 
in  the  East  Indies;  for  re- 
pealing so  much  of  an  Act, 
made  in  the  twenty-fourth 
year  of  the  reign  of  his  present 
majesty  (intituled  'An  Act 
for  the  better  regulation  and 
management  of  Ute  affairs  of 
the  East  India  Company,  and 
of  the  British  possessions  in 
India,  and  for  establishing  a 
Court  of  Judicature  for  the 
more  speedy  and  effectual  trial 
of  persons  accused  of  offences 
committed  in  the  East  Indies*), 
as  requires  the  servants  of  the 
East  India  Company  to  de- 
liver inventories  of  their  estates 
and  effects ;  for  rendering  the 
laws  more  effectual  against 
persons  unlawfully  resorting 
to  the  East  Indies;  and  for 
the  more  easy  proof,  in  certain 
cases,  of  deeds  and  writings 
executed  in  Great  Britain  or 
India. 

To  amend  the  Law  of  Evidence 


To  amend  the  Law  of  Evidence 

To  amend  the  Law  of  Evidence 
in  the  Civil  Courts  of  the  East 
India  Company  in  the  Bengal 
Presidency. 

For  the  further  improvement  of 
the  Law  of  Evidence. 

For  simplifying  the  Procedure  of 
the  Courts  of  Criminal  Judica- 
ture not  established  by  Boyal 
Charter. 

The  General  Clauses  Act,  1868. 


Extent  of  repeal. 


Section  38,  so  £»-  as  re- 
latee  to  Courts  of  Joa- 
tice  in  the  East  Indies. 


Section  11,  and  so  much 
of  section  19  as  relates 
to  British  India. 

So  much  as  has  not  been 
heretofore  repealed. 

Section  19. 


So  much  as  has  not  been 
heretofore  repealed. 

Section  337. 


Sections  7  and  8. 


THE  OATHS  ACT.  937 

APPENDIX. 

ACT  NO.  X   OF   1873. 

{Received  the  Governor- OeneraV 9  Assent  on  the  Sth  April,  1873.) 

AN    ACT     TO     CONSOLIDATE    THE    LAW    BELATING    TO    JUDICIAL 

OATHS,   AND   FOR   OTHEB   PURPOSES. 

Whereas  it   is  expedient  to  consolidate  the  law  relating  to  Preamble, 
judicial  oaths,  affirmations  and  declarations,  and  to  repeal  the  law 
relating  to  o^cial  oaths,  affirmations  and  declarations  ;  It  is  hereby 
enacted  as  follows  : — 

I.  — Preliminary. 

1.  This  Act  may  be  called  *  The  Indian  Oaths  Act,  1873.'  short  title. 
It  extends  to  the  whole  of  British  India,  and,  so  far  as  regards  Local 

subjects  of  Her  Majesty,  to  the  territories  of  Native  Princes  and  ®^*®'^*- 

States  in  alliance  with  Her  Majesty.  ^^' 

4      J  mence*. 

[Rejpealed  by  Act  XII  of  1876.]  ment. 

2.  [Re:pealedhy  Act  XII  of  1^^,]  Repeals. 

8.  Nothing  herein  contained  applies  to  proceedings  before  Courts-  Saving  of 
martial,  or  to  oaths,  affirmations  or  declarations  prescribed  by  any  ^®^^  j 
law  which,  under  the  provisions  of  the  Indian  Councils  Act,  186 1,  afl&rma- 
the  Governor-General  in  Council  has  not  power  to  repeal.  Hgdb* 

II. — Authority  to  achiinister  OcUhs  a/nd  Ajffvrmations, 

4.  The  following  Courts  and  persons  are  authorized  to  administer.  Authority 
by  themselves  or  by  an  officer  empowered  by  them  in  this  behalf,  •  x^°"2i 
oaths  and  affirmations  in  discharge  of  the  duties  or  in  exercise  of  and  affir- 
the  powers  imposed  or  conferred  upon  them  respectively  by  law : —  matioift. 

(a)  all  Courts  and  persons  having  by  law  or  consent  of  parties 
authority  to  receive  evidence  ; 

(5)  the  Commanding  Officer  of  any  military  station  occupied  by 
troops  in  the  service  of  Her  Majesty :  provided 

(i)  that  the  oath  or  affirmation  be  administered  within  the 
limits  of  the  station,  and 

(2)  that  the  oath  or  affirmation  be  such  as  a  Justice  of  the 
Peace  is  competent  to  administer  in  British  India. 

JH.— Persona  by  whom  Oaths  or  Affirmations  must  he  made, 

5.  Oaths  or  affirmations  shall  be  made  by  the  following  per-  OathB  or 

sons:—  f.®™?"u. 

/  V  .  -•      4       .  1      i»  n     1     t*o^8  to  be 

(a)  all  witnesses,  that  is  to  say,  all  persons  who  may  lawfully  he  made  by 

examined,  or  give,  or  be  required  to  give,  evidence  by  or  before  witnesses ; 
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any  Court  or  pernon  haviug  by  law  or  consent  of  parties  authority 
to  examine  such  persons  or  to  receive  evidence  ; 

Inter-  (6)  interpreters  of  questions  put  to,   and  evidence  given  by, 

^"  witnesses;  and 

jurors ;  (e)    jurors. 

Nothing  herein  contained  shall  render  it  lawful  to  administer,  in 
a  criminal  proceeding,  an  oath  or  affirmation  to  the  accused  person, 
or  necessary  to  administer  to  the  official  interpreter  of  any  Court, 
after  he  has  entered  on  the  execution  of  the  duties  of  his  office,  an 
oath  or  affirmation  that  he  will  faithfully  discharge  those  duties. 

AffirmA-  6,  Where    the   witness,  interpreter  or    juror  is  a   Hindu   or 

tioD  by       Muhammadan,  or  has  an  objection  to  making  an  oath,  he  shall, 
by  persons  instead  of  making  an  oath,  make  an  affirmation, 
objecting         j^  every  other  case  the  witness,  interpreter  or  juror  shall  make 
an  oath. 

IV. — Forms  of  Oaths  and  Affirmaiiona, 

Forms  of  7.  All  oaths  and  affirmations  made  under  section  5  shall  be 
**^Jf"^  administered  according  to  such  forms  as  the  High  Court  may  from 
tions.  time  to  time  prescribe. 

And,  until  any  such  forms  are  prescribed  by  the  High  Court, 
such  oaths  and  affirmations  shall  be  administered  according  to  the 
forms  now  in  use. 

Explanation, — As  regards  oaths  and  affirmations  administered 
in  the  Court  of  the  Recorder  of  Rangoon  and  the  Court  of  Small 
Causes  of  Rangoon,  the  Recorder  of  Rangoon  shall  be  deemed  to 
be  the  High  Court  within  the  meaning  of  this  section. 

Power  of         8.  If  any  party  to,  or  witness  in,  any  judicial  proceeding  offers 
to^Ser        ^^    ^^®   evidence   on   oath   or  solemn  affirmation   in  any   form 
certain        common  amongst,  or  held  binding  by,  persons  of  the  race  or  per- 
oaths.         suasion  to  which  he  belongs,  and  not  repugnant  to  justice   or 
decency,  and  not  purporting  to  affect  any  third  person,  the  Court 
may,  if  it  thinks  fit,  notwithstanding  anything  hereinbefore  con- 
tained, tender  such  oath  or  affirmation  to  him. 

Court  may  8>  If  any  party  to  any  judicial  proceeding  offers  to  be  bound 
ask  party  ]yj  ^ny  such  oath  or  solemn  affirmation  as  is  mentioned  in  section  8, 
whether  he  ^^  such  oath  or  affirmation  is  made  by  the  other  party  to,  or  by  any 
will  make  witness  in,  such  proceeding,  the  Court  may,  if  it  thinks  fit,  ask 
pose/by  ^^^^  party  or  witness,  or  cause  him  to  be  asked,  whether  or  not  he 
opposite  will  make  the  oath  or  affirmation, 
party.  Provided  that  no  party  or  witness  shall  be  compelled  to  attend 

personally  in   Court  solely  for   the   purpose   of  answering   such 

question. 
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10.  If  such   party  or  witness   agrees  to  make   such   oath   or  Adminis- 
Q,ffirmatioD,  the  Court  may  proceed  to  administer  it,  or,  if  it  is  of  *^?°-r 
such  a  nature  that  it  may  be  more  conveniently  made  out  of  Court,  accepted, 
the  Court  may  issue  a  commission  to  any  person  to  administer  it, 

and  authorize  him  to  take  the  evidence  of  the  person  to  be  sworn 
or  affirmed  or  return  it  to  the  Court. 

11.  The  evidence  so   given  shall,   as   against   the  person  who  Evidence 

offered  to  be  bound  as  aforesaid,  be  conclusive  proof  of  the  matter  conclusive 

^  as  against 

stated  .  person 

12.  If  the  party  or  witness  refuses  to  make  the  oath  or  solemn  ^  bc^d. 
affirmation  referred  to  in  section  8,  he  shall  not  be  compelled  to  Procedure 
make  it,  but  the  Court  shall  record,  as  part  of  the  proceedings,  the  ^^  case  of 
nature  of  the  oath  or  affirmation  proposed,  the  facts  that  he  was  make  oath. 
asked  whether  he  would  make  it,  and  that  he  refused  it,  together 

with  any  reason  which  he  may  assign  for  his  refusal  ^. 

V. — MisceUcmeoua, 

13.  No  omission'  to  take  any  oath  or  make  any  affirmation,  no  Proceed- 
Bubstitution  of  any  one  for  any  other  of  them,  and  no  irregularity  J'^,??*.  , 
whatever  in  the  form  in  which  any  one  of  them  is  administered,  by  omission 
shall  invalidate  any  proceeding  or  render  inadmissible  any  evidence  ?^  ^*^  ^^ 
whatever,  in  or  in  respect  of  which  such  omission,  substitution  or  larity. 
irregularity  took  place  ^,  or  shall  affect  the  obligation  of  a  witness 

to  state  the  truth. 

14.  Every  person  giving  evidence  on  any  subject  before  any  WitnesBes 
Court  or  person  hereby  authorized  to  administer  oaths  and  affirma-  ^^^*i^ 
tions  shall  be  bound  to  state  the  truth  on  such  subject  °.  truth. 

16.  The  Indian  Penal  Code,  sections  178  and  181,  shall  be  con-  Amend- 

strued  as  if,  after  the  word  *  oath '  the  words  *  or  affirmation '  were  ™®f^*Pi^, 

Act  XL  V 

inserted.  of  i860,  as. 

16.  Subject  to  the  provisions  of  sections  3  and  5,  no  person  ^*,   ■  ' 
appointed  to  any  office  shall,  before  entering  on  the  execution  of  oaths 
the  duties  of  his  office,  be  required  to  make  any  oath  or  to  make  »holished. 
or  subscribe  any  affirmation  or  declaration  whatever. 

^  2  Mad.  356:  2%  Suth.  Civ.  B.  omitting  to  swear  the  juryin  a  sessions 

387.  case,  see  20  Suth.  Cr.  19. 

^  2  C.  L.  R.  476.  *  21  Suth.  Cr.  31. 

^  whether  it  be  or  be  not  accidental  ^  Compare  Act  XLV  of  i860,  sec- 

or  negligent,  14  Ben.  54,  294.     As  to  tion  191. 


INTRODUCTION  TO  TBE  LIMITATION  ACT. 

The  objects  of  the  Indian  Limitation  Act,  1877,  are  two  :  first,  to 
limit  the  time  at  the  expiration  of  which  a  civil  right  cannot  be 
enforced ;  secondly,  to  prescribe  the  length  of  user  by  which  a  rigbt 
to  property  may  be  acquired.  The  law  is  founded  on  public  policy, 
its  aim  being  to  secure  the  quiet  of  the  community,  to  suppress 
fraud  and  perjury,  to  quicken  diligence,  and  to  prevent  oppression  '. 
IJEeful  in  Europe  and  America,  it  is  still  more  needed  in  India, 
where,  from  climatic  and  ether  causes,  documentary  evidence  of 
title  perishes  with  unusual  rapidity.  The  law  of  Limitation,  as 
affecting  the  form  of  the  remedy,  comes  under  the  head  of  adjective 
law.  The  law  of  Prescription,  as  affecting  the  substance  of  the 
right  itself,  comes  under  the  department  of  substantive  law ;  and 
when,  if  ever,  the  Indian  statute-book  is  re-arranged  on  a  scientific 
basis,  section  28  of  the  Limitation  Act  will  take  its  place  among 
the  laws  contained  in  the  first  volume  of  this  work. 
Native  The  Hindu  law  contains  several  texts  relating  to  limitation  and 

^miutioa  •  Prescription,  which  will  be  found  in  Colebrooke's  Digest,  vol.  i.  p. 
1 90,  and  Upendra  Nath  Mitra's  Law  of  Limitation  and  Prescriptioiiy 
pp.  19-27.  The  Muhammadans ',  like  the  Jews',  seem  to  have  had 
no  law  of  limitation  or  prescription.  But  to  the  Indian  lawyer 
these  matters  are  now  of  merely  antiquarian  interest,  the  vague 
and  imperfect  Native  rules  having  long  since  been  superseded  by 
English  statutes  or  Anglo-Indian  Regulations  and  Acts. 

Of  these  Regulations,  the  first  was  the  Bengal  Reg.  Ill  of  1793, 
sec.  1 4,  under  which,  as  a  rule,  all  suits  must  be  brought  within 
twelve  years  of  the  time  at  which  the  cause  of  action  arose. 
Limitation  Ben.  Reg.  II  of  1805  fixed  sixty  years  as  the  period  of  limitation 
bT  nd  ^^  respect  of  suits  by  Government.  It  also  dealt  with  suits  for 
immoveable  property,  suits  for  penalties,  and  summary  suits  for 
arrears  of  rent.  It  declared  that,  as  a  rule,  no  length  of  time 
should  bar  a  suit  for  the  i^ecoveiy  of  property  mortgaged  or 
deposited. 

Ben.  Reg;  IE  of  181 9,  sec.  24,  fixed  one  year  as  the  time  within 
which  suits  to  contest  certain  decisions  of  the  Board  of  Revenue  in 
Idkhirdj  cases  must  be  instituted. 

*  Story's  Co«/I»c^q^2^to«,  sec.  576.  *  Macnaughten's   Principle*  and 

BUhler's  Lctws  of  Manu,  viii.  145-  Precedents  of  Mohammedan  Law,  ed. 

149.   *  The  object  of  tlie  legislature  in  Sloan,  xii.  sec.  i. 
passing  them  [statutes  of  limitation]  '  Angell,   On    the   Limitation  of 

is  to  quiet  long  possession  and  to  ex-  Actions,  sec.  8 :  Leviticus,  xxv.  20. 
tinguish  stale  demands/  13  Ben.  182. 
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Ben.  Reg.  V  of  183 1,  sec.  5,  extended  to  the  Courts  of  Munsifs 
the  limitation-rules  in  force  in  the  District  Courts. 

Ben.  Reg,  VIII  of  1831,  sec.  6,  prescribed  a  period  of  one  year 
to  regular  suits  for  contesting  the  summary  awards  of  the  Revenue 
authorities  in  matters  connected  with  rent. 

Act  lY  of  I840,  sees.  4  and  6,  provided  a  limitation  for  com-> 
plaints  of  dispossession  of  lands,  etc. 

Acts  I  of  1845,  sec.  24,  and  XI  of  1859,  sec.  33,  prescribed  a 
limit  of  one  year  to  suits  to  set  aside  sales  for  arrears  of  revenue. 

Acts  XIII  of  1848  fixed  a  period  of  three  years  for  suits  to 
contest  certain  awards  made  by  the  Revenue  authorities. 

As  to  appeals,  limitation-rules  were   prescribed  by  Ben.  Reg.  Appeals. 
VII  of  1832,  sec.  2,  and  by  Act  XXV  of  1837,  sec.  9.     As  to 
applications,  the  only  rules  were  those  in  Ben.  Reg.  VI  of  181 3,  Applica- 
sec.  3,   which   prescribed   a   period  of  six  months  for  summary  ^i^^^- 
applications  for  execution  of  awards,  and  Act  XIX  of  1841,  sec. 
14,  which  fixed  a  like  period  for  applications  to  the  judge  in  cases  of 
disputed  succession,  and  Act  XVI  of  1845,  which  fixed  a  period 
of  three  months  for  applications  to  readmit  a  dismissed  appeal. 

The  Regulations  contained  no  rule  as  to  applications  for  the  Execution 
execution  of  decrees ;  but  the  twelve  years'  limitation  was  adopted  in  °^  decrees, 
the  Bengal  mufassal  by  analogy  to  the  general  law  for  the  trial  of 
suits;  and  such  applications  mighty  under  slight  restrictions,  be 
renewed  every  twelve  years  *.     There  seems  to  have  been  no  such 
rule  in  the  Madras  or  the  Bombay  mufassal. 

In  the  Madras  Presidency,  Mad.  Reg.  II  of  1802,  sec.  18,  pre-  Limitation 
scribed  a  rule  substantially  the  same  as  that  laid  down  by  Ben.  ijtY,°^ 
Reg.  Ill  of  1793,  sec.  14.  But  exceptions  were  made  in  the  case 
of  claims  founded  on  certain  bonds,  and  also  on  mortgages,  Hhe 
period  for  rendering  which  obsolete  and  unactionable  is  to  be 
determined  by  the  laws  of  the  country,'  which,  probably,  meant  local 
usage.  No  time  was  fixed  for  suits  by  (xovernment.  As  to 
appeals,  limitation-rules  were  prescribed  by  Mad.  Regs.  IV  of  1802, 
sec.  12,  V  of  1802,  sec.  10,  XII  of  1802,  sec.  10,  XV  of  18 16,  sec. 
5,  VI  of  1828,  sees.  3  and  4,  and  by  Acts  XXXV of  1837,  sec.  3,  VTI 
of  1843,  ^^^^*  ^  ^^^  9-  ^^^  ^^^y  limitation-rule  as  to  applications 
was  that  contained  in  Act  XVI  of  1845,  which  prescribed  a  period 
of  three  months  for  applications  to  readmit  a  dismissed  appeal. 

The  limitation-law  in  Bombay  was  more  elaborate.    Bom.  ^eg.  Limitation 
V  of  1827,  sees.  1-4,  7  and  8  contained  the  Bombay  rules  on  this  ^^^^^ 
subject  of  limitation  of  suits.     Suits  for  damages  on  account  of 

*  Decisions  of  the  Sadr  Dfw^nf  Ad^lat,  1858,  pp.  1341  and  1580,  cited  by 
Upendra  Nath  Mitra,  p.  60. 
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injury  to  the  person  and  reputation,  and  for  the  recovery  of  the 
privilegeB  of  caste,  were  limited  to  twelve  months  (sec.  2).  Suits  for 
debts  not  founded  upon  or  supported  by  writing,  and  for  damages 
other  than  those  above  specified,  were  limited  to  six  years  (sec  3). 
Suits  for  the  recovery  of  immoveable  property  and  hereditary 
offices  were  barred  after  thirty  years  (sec.  i),  and  all  other  suits 
after  twelve  years  (sec.  4).  Where  the  possession  of  immoveable 
property  had  been  acquired  by  fraud,  the  period  of  limitation  was 
extended  to  sixty  years  (sec.  i). 

There  was  no  limitation  for  suits  to  recover  mortgaged  property, 
unless  where  it  had  been  held  for  more  than  thirty  years  '  by  a  bontB 
Jide  possessor  as  proprietor '  (sec.  8).  There  were  rules  as  to  the 
effect  of  oral  and  written  admissions  by  the  defendant  (sec.  7,  d.  i), 
and  of  proceedings  in  court  or  before  an  arbitrator  (sec.  7 ,  cl.  2).  The 
claimant's  minority  or  insanity  was  also  provided  for  (sec.  7,  cl.  3). 

For  suits  before  Collectors  provision  was  made  by  Bom.  Beg. 
XVII  of  1827,  sec.  31. 

No  period  of  limitation  was  prescribed  for  suits  by  Qovemment. 

For  appeals,  limitation-rules  were  provided  by  Bom.  Begs.  lY  of 
1827,  sees.  73  and  99,  and  VII  of  1827,  sec.  10,  and  VTI  of  1831, 
sees.  3  and  4.  For  applications  to  replace  suits  struck  off  the  file, 
a  rule  was  prescribed  in  Bom.  Beg.  IV  of  1837,  sec.  21. 

As  to  prescription,  bona  fide  possession  *  as  proprietor '  of  land  etc. 
for  more  than  thirty  years  conferred  a  right  of  property  therein 
(sees.  I  and  8). 
The  Non-        These  Begulations  did  not  apply  to  the  Non-r^ulation  Provinces, 

S^v^i.  «"^^  ^  ^^^  ^*°J^^  *°^  ^^^'  '^^^  so^Hed  Panj4b  Civil  Code, 
part  2,  sec.  i,  clauses  6-10,  contained  some  limitation-rules,  which 
were  modified  by  various  letters  from  the  Government  of  India  and 
circulars  of  the  Judicial  Commissioner  ^.  In  Oudh  I  believe  that 
certain  circular  orders  of  the  Judicial  Commissioner  wei*e  enforced, 
until  Act  XIV  of  1859  ^^  extended  to  that  province  by  the 
Executive  Government. 
The  Presi-  The  Supreme  Courts  in  the  three  Presidency  towns  adopted  the 
dency  English  law  of  limitation  as  contained  in  the  21  Jac.  I,  c.  16,  and 
4  Anne,  c.  16,  and  such  adoption  was  recognised  by  the  Judicial 
Committee  in  the  JSast  India  Camjpany  v.  Oditchv/m  Paul  *  and 
in  Ruckmahoye  v.  LvXlochhoy  Mottichund '.  The  Supreme  Courts 
at  Calcutta  and  Bombay,  after  some  hesitation,  decided  that  the 
English  law  of  limitation,   as  being  part   of  the  lex  fori,  was 

*  See  Barkley*B  Non-regulationLatD  *  5  Moore,  I.  A.  43. 

of  the  Panjah,  Iiahore  1 871,  pp.  115,  ^5  Moore,  I.  A.  234. 
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applicable  to  Hindd  suitors  in  those  Courts ;  and  the  Judicial 
Committee  affirmed  these  decisions.  The  English  statute  9  Geo. 
IV,  c.  14,  was  extended  to  India  by  Act  XIV  of  1846  ;  but  2  &  3 
"Will.  IV,  c.  71,  as  to  the  acquisition  of  easements  by  prescription  ; 
3  &  4  Will.  IV,  c.  27,  for  the  limitation  of  actions  relating  to  real 
property;  and  3  &  4  Will.  IV,  c.  42,  providing  limitations  for 
actions  on  specialties,  were  never  extended  to  India. 

It  will  thus  be  seen  that,  neglecting  the  rules  in  force  in  Oudh  Act  XIV 
and  the  Panj^b,  four  different  systems  of  limitation-laws  were  in  ^^  ^^59- 
force  in  British  India  down  to  1859.    In  that  year  a  Bill,  which 
bad  been  framed  in  1842  by  the  Indian  Law  Commissioners,  was 
passed  (with  some  amendments  by  Sir  James  Colvile  and  Sir  Barnes 
Peacock)  as  Act  XIV  of  1859.     It  provided  one  uniform  law  of 
limitation  for  all  the  Courts  in  British  India,  except  as  to  pro- 
ceedings for  the  execution  of  decrees  in  the  three  Supreme  Courts, 
certain  suits  by  mortgagees  in  those  Courts,  and  suits  for  public 
claims  under  Ben.  Beg.  II  of  1805.     A  period  of  twelve  years  was 
fixed  for  suits  relating  to  immoveable  property,  specialties  governed 
by  English  law,  and  legacies :  six  years  for  other  personal  demands : 
three  years  for  suits  for  money  lent,  for  breaches  of  unregistered  con- 
tracts, for  rent,  for  hire  and  for  the  recovery  of  property  comprised  in 
certain  possessory  awards :   one  year  for  suits  for  pre-emption,  for 
penalties,  for  injury  not  affecting  immoveable  property,  for  wages,  and 
for  setting  aside  public  sales  and  summary  orders.    The  period  in  the 
case  of  many  of  these  suits,  and  of  all  suits  not  expressly  provided 
for,  was  declared  to  run  '  from  the  time  the  cause  of  action  arose.' 
The  grounds  of  exception  to  the  ordinary  rules  were  declared  to  be ; 
(i)  the  plaintiff's  legal  disability,  including  minority,  idiocy,  lunacy, 
and  in  cases  governed  by  English  law,  coverture;    (2)  ineffectual 
proceedings  bona  fide  taken  by  the  plaintiff  in  a  Court  without 
jurisdiction ;  (3)  the  defendant's  absence  from  British  India ;  (4) 
written  acknowledgments  of  liability  to  pay  a  debt  or  legacy,  signed 
by  the  defendant;  (5)  concealed  fraud  of  the  defendant;  (6)  the 
relation  of  trustee  and  beneficiary.    The  Act  also  rendered  verbal 
acknowledgments  of  liability  or  payments  by  the  debtor  ineffectual 
to  keep  alive  or  revive  the  debt. 

Sir  James  Colvile  proposed  to  enact  specific  rules  for  the  acqu  i- 
sition  and  extinction  of  rights  by  prescription  :  but  the  Act  of  1859 
provided  for  the  limitation  of  suits  only,  and  as  such  left 
untouched  the  rule  of  prescription  contained  in  Bom.  Reg.  V  of 
1827,  sees.  I  and  8. 
Notwithstanding  the   ability  and  learning  of  the   framers  of  Defects  of 

Act  XIV  of  1859,  the  Judicial  Committee  of  the  Privy  Council  ^f^^^' 

of  1859. 


944  THE   LIMITATION   ACT. 

characterised  it  aa  an  MnartificiaUy  drawn  statute  \'  This  de* 
scription  is  justified  by  the  great  number  of  the  reported  decisions 
on  the  Act  during  its  short  life  of  ten  years.  On  considering  these 
cases,  which  had  been  carefully  collected  and  discussed  by  Mr.  Ninian 
Thomson  *,  a  judge  of  the  Court  of  Small  Causes  at  Calcutta,  it 
seemed  to  the  writer  (then  secretary  to  the  Government  of  India  in 
the  legislative  department)  that,  apart  from  the  defects  of  drafting^ 
above  referred  to,  the  bulk  of  the  litigation  on  the  Act  was  occa- 
sioned by  the  absence  of  any  specific  declaration  as  to  when  in  each 
case  the  fixed  period  of  limitation  should  be  deemed  to  commence. 

The  Act  of  1859  ^^  many  places'  declared  that  the  period  of 
limitation  was  to  run  from  the  time  when  the  '  cause  of  action, 
arose.'  But '  cause  of  action '  b  an  ambiguous  term.  It  is  often, 
even  to  professional  lawyers  and  trained  judges,  difficult  to  deter- 
mine at  what  precise  period  in  a  transaction  the  cause  of  action 
does  arise,  and  most  of  the  difficulties  connected  with  statutes  of 
limitation  in  England  and  in  India  have  been  produced  by  the 
necessity  of  answering  this  question.  Take  as  illustrations  the 
simple  cases  of  a  promissory  note  payable  with  interest  on  demand, 
or  by  instalments,  or  given  by  the  maker  to  a  third  person  to  be 
delivered  to  the  payee  after  a  certain  event  should  happen.  When, 
in  each  of  these  cases,  does  the  cause  of  action  arise  in  favour  of  the 
payee  1  When  does  the  cause  of  action  arise  on  a  dishonoured  foreign 
bill  when  protest  has  been  made  and  notice  given  1  When  does  it 
arise  in  the  case  of  the  acceptor  of  an  accommodation  bill  as  against 
the  drawer)  It  occurred  to  me  therefore  that  the  best  way  of 
framing  a  Limitation  Act  likely  to  be  practically  useful  in  India 
would  be  to  throw  the  bulk  of  it  into  a  tricolumnar  schedule,  speci- 
fying in  the  first  column  the  commonest  suits,  appeals  and  applica* 
tions :  in  the  second,  the  period  of  limitation  appropriate  to  each 
of  these  proceedings;  and  in  the  third,  the  specific  date  from 
which  the  time  is  to  begin  to  run,  which,  in  the  case  of  a  suit, 
would  generally,  though  not  necessarily^,  be  identical  with 
the  time  when  the  cause  of  action  arose.  The  body  of  the  Act  was 
to  contain  the  necessary  rules  as  to  dismissing  time-barred  suits, 
legal  disability  and  computing  periods  of  limitation.  It  was 
also  (but  this  was  an  after-thought)  to  contain  rules  as  to  the 
acquisition  of  prescriptive  titles  to  easements,  etc.,  as  to  which, 

^  Delhi     and   London    Bank    ▼.  ^  Act  XIV  of  1859,  sec.  i,  dsuses 

OrcrAard,  3Cal.  47, 5 7,  and  see  21  Snth.  2,8,  11,  12,  16. 

P.O.  178.  *  See,  for  example,  art.  48,  where 

'  Act  XIV  of  1859  regulating  the  time  begins  to  run  when  the  plaintiff 

Limitation  of  Civil  Suits  in  British  learns  his  loss,  though  the  cause  of 

India,  2nd  ed.,  Calcutta  1870.  action  arises  when  the  loss  occurred. 
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except  in  Bombay,  there  was  notliing  but  some  vague  and  incon- 
sistent judge-made  law'.  Mr.,  now  Sir  James,  Stephen,  then  law- 
member  of  the  Governor  General's  Council,  approved  of  the  idea ; 
and  I  thereupon,  with  the  aid  of  the  Indian  cases  collected  by  Mr* 
Thomson  and  the  English  cases  collected  by  Messrs.  Darby  and 
Bosanquet,  drew  the  Bill  which  afterwards  became  Act  IX  of  1871* 
The  following  are  the  principal  amendments  made  by  this  Act : 

a.  The  Courts  are  required  to  give  effect  to  the  law,  whether 
the  defence  of  limitation  be  pleaded  or  not. 

b.  An  extension  of  time  is  allowed  when  the  period  of  limitation 
expires  on  a  day  when  the  Court  is  dosed* 

e.  The  limitation-clauses  of  several  special  laws  are  repealed 
and  re-enacted.  All  other  such  clauses  are  expressly  saved  from  the 
general  Act, 

d.  Express  provision  is  made  for  co-existing  or  double  dis- 
abilities. 

6.  In  suits  on  foreign  contracts  the  lex  fori  is  to  be  preferred  to  , 
the  limitation  law  of  the  country  where  the  contract  was  entered  iuto.  : 
Such  law,  however,  may  be  pleaded  when  it  has  extinguished  the  I 
contract,  and  the  parties  were  domiciled  in  such  country  during 
the  prescribed  period.  ^ 

/.  Id  computing  the  period  of  limitation,  the  day  on  which  the 
right  to  sue  accrued  is  to  be  excluded. 

g.  The  time  during  which  the  commencement  of  a  suit  has  been 
stayed  by  injunction  is  to  be  excluded  \ 

h.  Except  in  the  case  of  suits  for  the  possession  of  land  and  here* 
ditary  offices,  a  right  to  sue  is  not  to  accrue  unless  there  is  at  the 
time  a  person  in  existence  capable  of  suing,  as  also  a  person  in  ex- 
istence capable  of  being  sued. 

t.  Acknowledgments  must  be  made  before  the  expiry  of  the 
period  of  limitation.  The  terms  of  a  lost  written  acknowledgment 
may  not  be  proved  by  parol  evidence '. 

j.  The  effect  of  substituting  or  adding  a  new  plaintiff  or  de* 
fendant  is  declared. 

k.  The  English  rule  of  computing  time  when  there  are  successive 
breaches  of  contract,  a  continuing  breach  or  a  continuing  nuisance, 
is  adopted. 

I.  The  rule   in  Backfiouse  v.  Bon(mi^  as  to  suits  for  com- 

'  See  Mr.   Stephen's  speech,  Ab-  New  York  Code,  sec.  589. 

stract  of  Proceedings  of  the  Council  '  Otherwise  in  England,  see  Say- 

of  the  Governor-General  of  India,  don  ▼.  Williams,  7  Bing.  163. 

24  March,  1871,  p,  346.  ^  9H.L.503.  See  Darley  Main  Col- 

*  This  mle  was  taken  from  the  liery  Co,  y^MitcheU,  11  App.  Ga.  127. 
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penBation  for  an  act  which  becomes  actionable  in  case  it 
damage,  is  declared  (sec.  35). 

m.  All  instmments  are  for  the  purposes  of  the  Act  to  be  deemed 
to  be  made  with  reference  to  the  Gregorian  calendar. 

n.  Rules  for  the  acquisition  of  easements  by  positive  prescriptioii 
(analogous  to  those  contained  in  a  ft  3  Will.  lY,  c.  71)  are  con- 
tained in  sees.  5,  27,  28. 

o.  An  express  rule  of  extinctive  prescription,  resembling  that  in 
3  ft  4  Will. IV,  c  2  7,  sec.  34,  is  applied  to  lands  and  hereditary  offices. 

p.  An  application  to  execute  a  decree  within  the  limited  time 
keeps  alive  the  decree,  and  a  new  period  is  allowed  from  the  date 
of  the  application  or  the  issue  of  a  notice  to  the  judgment-debtor. 

q.  The  time  allow^  for  the  execution  of  a  decree  or  order  of 
which  a  certified  copy  has  been  registered  is  extended  to  six  years. 

r.  To  suits  by  Qovemment  the  sixty  years  limitation  is  applied 
in  all  the  Courts  and  in  all  the  Presidencies. 

Act  IX  of  1 87 1  greatly  diminished  litigation  of  the  kind  above 
referred  to,  and  in  other  respects  was,  on  the  whole,  a  successfiil 
measure.  But  during  the  six  years  that  it  was  in  operation  several 
amendments  occurred  to  Mr.  Hobhouse  (Mr.  Stephen's  successor) 
and  myself,  and  some  valuable  suggestions  as  to  the  third  column  of 
schedule  II  were  made  by  Sir  Richard  Ghirth,  then  Chief  Justice  of 
Bengal.  Moreover,  a  new  Civil  Procedure  Code  had  been  drafted, 
which  would  alter  the  periods  of  time  provided  for  making  divers 
applications  to  the  Courts,  create  certain  new  applications,  and  thus 
render  the  Limitation  Act  of  187 1  to  some  extent  incorrect  and 
incomplete. 
Act  XV  of  Under  these  circumstances,  I  prepared  a  new  draft,  which  was 
'^77*  settled  by  Sir  Arthur  Hobhouse,  and  introduced  by  him  into  the 

Govemor^Oeneral's  Council  on  ai  February,  1877.  It  was 
passed  (as  Act  XY  of  1877)  after  Sir  Arthur  Hobhouse  had  left 
India,  and  it  came  into  force  on  the  ist  October  1877,  contem- 
poraneously with  the  Civil  Procedure  Code  of  that  year. 

The  following  are  the  principal  amendments  made  by  the 
Limitation  Act  of  1877. 

a»  Successive  or  supervenient  disabilities^,  as  well  as  the  dis*** 
ability  of  legal  representatives,  have  been  provided  for. 

6.  Suits  to  enforce  rights  of  pre-emption  have  been  excluded 
from  the  operation  of  the  exceptions  as  to  legal  disabilities  and 
the  non-existence  of  a  legal  representative  capable  of  suing  and 
being  sued  (sees.  7,  17).     This  was  done  on  the  recommendation 

'  M,  for  example,  when  the  person  before  he  attains  majority  becomes 
having  a  right  to  sue  is  a  minor  and      insane. 
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of  Sayyid  Mahmdd,  now  on  the  bench  of  the  High  Court  at 
Allahabad,  who  said  that,  under  Muhammadan  law,  it  was  very 
doubtful  whether  the  right  of  pre-emption  was  ever  intended  to  be 
conferred  on  persons  sufiering  from  legal  disability. 
»  e,  A  purchaser  for  valuable  consideration  from  an  express 
trustee,  whether  he  had  or  had  not  notice  of  the  trust  at  the  time 
of  the  purchase,  is  protected  by  twelve  years'  possession  (sec.  lo). 
Here  the  Indian  agrees  with  the  English  law  as  altered  by  37 
&  38  Vic.  c.  57. 

d.  The  time  of  a  defendant's  absence  from  British  India  is  ex- 
cluded in  computing  the  period  of  limitation,  whether  a  summons 
could  or  could  not  be  served  upon  him  during  such  absence  (sec. 
13).  Here  the  Indian  Act  agrees  with  the  English  law  as  to 
persons  absent  beyond  seas  (4  Anne,  c.  16,  sec.  19). 

6«  A  written  acknowledgment  in  respect  of  any  matter  of  right 
gives  a  fresh  starting-point  ^ 

/.  The  effect  of  a  part-payment  has  been  extended  to  all  debts, 
whether  arising  out  of  a  contract  in  writing  or  not  (sec.  ao)* 
Joint  contractors  and  joint  mortgagors,  as  well  as  several  partners 
or  executors,  are  freed  from  liability  by  reason  only  of  an  acknowledg- 
ment or  payment  made  by  one  of  them  (sec.  21).  This  is  in  accord 
with  19  &  20  Vie.  c.  57,  sec.  14,  and  3  &  4  Wm.  IV,  c.  27,  sec.  28. 

g.  The  right  to  sue  is  renewed  from  day  to  day  in  the  case  of  all 
continuing  wrongs,  not  merely  in  the  case  of  a  continuing  nuisance 
(sec.  23). 

h.  The  rules  as  to  the  estate  of  Hindti  widows  and  Hindd  man- 
agers of  joint  estates  are  extended  to  Muhammadans  where  they 
have  adopted,  or,  in  the  case  of  Hindd  converts  to  IsUm,  have 
retained,  the  Hindu  law  of  property,  schedule  II,  arts.  107,  125, 141. 
In  the  greater  part  of  the  Panj4b,  Muhammadan  widows  succeed  to 
their  husbands*  lands  where  there  are  no  sons  or  descendants  in  the 
male  line,  and  they  hold  such  lands  for  life  or  till  they  marry 
again,  exactly  in  the  same  way  as  Hindd  widows  succeed.  Suits 
to  set  aside  alienations  made  by  Muhammadan  widows  or  to  have 
them  declared  void,  except  for  the  life,  or  till  the  remarriage,  of  the 
widow,  are  quite  as  numerous  in  the  Panjab  as  suits  to  set  aside 
alienations  made  by  Hindd  widows  \ 

^  Under  the  Acts  of  1859  ftx^d  1781  coupled  witli  the  existence  of  the  no- 
acknowledgments  were  effectual  in  divided  family  system  among  the 
respect  of  debts  and  legacies  only.  Muhammadans  of  the   Lower  Pro- 

*  Mr.  J.  W.  Smyth,  cited  in  the  Tinces  of  Bengal,  shows  how  cautious 
Abstract  of  Proceedings  of  the  we  should  be  in  assuming  that  the  pro- 
Council  of  the  Governor-General,  fession  of  Islim  involves  the  adoption 
Calcutta,  1878,  p.  468.    These  facts,  of  the  Muhammadan  law  of  property. 
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L  AmIo  fftah  wmd  apfilkatioas,  the  Act  Itts  been  extended  to 
Tpflt  froai.  and  sfipiicmtioiii  to  icricv,  decrees  end  oidere  of  the 
Higb  Covits  in  tLe  <xeiii»  of  their  onginal  jaiiediction,  schedule 
IL  Mta.  151,  161. 


sfyesls  had  been  Ibnnerly  regulated  by 
under  the  Cliartan  of  1865,  nJes  vhich  were  insufficient 
and  ncedleKSr  difforent. 

jL  The  exceptions  on  aceonnt  of  legal  disability,  ineffectoal  hat 
hamm  JUt  proceedings  in  a  Conrt  vithoat  jurisdiction,  concealed 
ftand,  vritten  acknovlcdgments,  and  the  non-existence  of  a  person 
capable  of  soing  or  being  sued,  have  been  extended  to  applications 
(sees.  7,  14,  17,  18,  I9>. 

k.  The  starting-point  of  limitation  has  been  altered  in  the 
foUowii^  cases ;  snits  to  enforce  a  right  of  pre-«mptioii,  schedule 
n,  na  10,  where,  in  the  case  of  reversionaiy  interests,  rights 
to  redeem  etcL,  time  now  runs  from  the  registiation  of  the  sale- 
deed;  the  snits  refeiredto  in  arts.  32,48,90,  91,92,  114, 118,  127, 
in  which  the  ptaibtiflTs  knowledge  of  certain  fiicts  is  now  made  an 
ingredient  of  his  cause  of  action ;  suits  for  money  payable  on 
demand,  arts.  59,  73,  where  the  time  now  runs  in  India,  as  in 
England  *,  from  the  date  of  the  transactiim  instead  of  from  the  de- 
mand* :  suits  for  redemption,  art  148 ;  and  suits  in  the  mu&ssal, 
by  mortgagees  for  possession  of  mortgaged  immoyeable  property, 
art.  135.  Hie  period  of  limitation  has  been  lengtheDed  in  arts. 
37»  389  40>  48,  and  shortened  in  arts.  118,  119, 146. 

The  amendments  of  Act  XV  of  1877  have  been  few  and  slight. 
They  were  made  by  Acts  XII  of  1879,  sec  108,  YIU  of  1880,  Y 
of  1881  (sec.  156),  IX  of  1887,  and  Yn  of  1888,  and  will  be 
found  in  their  proper  places.  But  Act  XY  of  1877  requires 
several  othor  amendments.  'Time,'  said  Lord  Plunket,  speaking 
of  the  law  of  prescription, — ^  Time  holds  in  one  hand  a  scythe,  in 
the  other  an  hour-glass.  The  scythe  mows  down  the  evidence 
of  our  rights,  the  hour-glass  measures  the  period  which  renders 
that  evidence  superfluous.'  The  great  orator,  had  he  been  familiar 
with  Indian  legislation,  might  have  rendered  his  metaphor  complete 
by  adding  that  the  frame-work  of  the  hour-glass  would  certainly 
decay,  the  glass  be  broken,  and  the  sand  escape. 

In  the  present  instance,  the  terms  '  possession '  (arts.  3, 47, 48,  49, 
134-142'),  '  actual  possession'  (art.  10),  *  adverse  possession,'  ^  dis- 

»  Norton  ▼.  Ellam,  3  M.  &  W.  461.  73,  per  Peacock  CJT. :  3  Cal.  768  :  7 

*  As  to  the  former  Uw  see  6  Ben.  Cal.  230.    That  possession  is  not  dis- 

160,  where  Jackson  J.  followed  Austin  tnrbed  by  trespass  or  diluviation  see 

on  JurUprudence,  1863,  IS.  156, 157.  6  Cal.  735.  As  to  juridical  possession^ 

'  As  to  evidence  of  possession  of  7  Bom.A.C.  82. 
uncultivated  land,  see  3  Snth.  Civ.  R. 
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possession/  and   'discontinuance  of  possession/  which  occur  in 
schedule  II,  articles  124,  142,  144,  should  be  defined. 

So  also  '  debt '  (in  sec.  20)  should  be  defined  so  as  to  exclude  Defini- 
unliquidated  damages  and  money  which  will  become  due  only  on  the  *^*''"' 
happening  of  a  ^ture  uncertain  event  ^,  and  *  paid '  should  be  defined 
so  as  to  exclude  involuntary  payments  as,  for  instauce,  by  means  of  an 
execution-sale  of  the  defendant's  property.  The  expression  '  con- 
tinuing breach  of  contract '  in  sec.  23  has  also  given  rise  to  difficulty 
and  should  be  explained.  So  '  accounts  st-ated '  (art.  64)  should 
either  be  defined  or  be  replaced  by  some  less  technical  expression. 

It  should  also  be  expressly  declared  that  the  English  rule  of  strict  The  mle 
interpretation  is  inapplicable  to  the  Act.  '  Statutes  of  limitation/  ^*  ^*'*^* 
said-  the  Judicial  Committee,  reversing  a  decision  of  the  Calcutta  tion. 
High  Court',  *  like  all  others,  ought  to  receive  such  a  construction 
as  the  language  in  its  plain  meaning  imports.     They  are  in  their 
nature  strict  and  inflexible  enactments.    The  object  of  the  legislature 
in  passing  them  is  to  quiet  long  possession  and  to  extingui£ih  stale 
demands.'   But  this  decision  has  apparently  been  overlooked,  and  the 
opposite  doctrine  has  been  maintained,  not  only  by  the  Calcutta  High 
Court  itself,  but  also  by  the  High  Courts  of  Madras  '  and  Bombay^. 

For  the  purposes  of  schedule  II,  arts.  32,  48,  90,  91,  92,  94,  95,  Wilful  ig- 
96,   113,   114,  118  and  127,  it  should  be  declared  that  wilful ''°'*™^' 
ignorance  is  equivalent  to,  or  carries  with  it  the  consequences 
of,  knowledge  \    It  should  also  be  declared  that  persons  cannot  by 
agreement  withdraw  themselves  from  the  operation  of  the  Act  ^. 

The  following  applications  should  be  expressly  excluded  from  the  Applica- 
operation  of  the  Act :  applications  for  certiBcates  under  Acts 
XXVII  of  i860  and  XL  of  i8g8;  applications  for  probate  or 
letters  or  certificates  of  admini«tration ;  applications  which  the 
Court  has  no  discretion  to  refuse ;  applications  for  the  exercise  of 
functions  of  a  ministerial  character.  It  should  also  be  declared  that 
the  provisions  as  to  applications  extend  to  Govemntent. 

So  much  for  desirable  additions  to  the  preliminary  part  of  the 
Act.  To  section  7  a  clause  should  be  added  fixing  a  certain  period 
(say  eighteen  years  ^)  after  which  limitation  should  not  be  sus- 
pended by  any  disability. 

*  3  Mad.  H.  C.  31 1.  Civ.  R.  329:  11  ibid.  163. 
^  13  Ben.  177,  183.    60  also  the  ^  4  Ben.  F.   B.  103:  8  All.  483- 
j[iigh  Court  of  the  N.  W*  Ptoyinoee»  484 ;  but  see  5  Moore,  I.  A.  44. 
'8  All.  483.  *  Compare  3  &  4  Wm.  IV,  c.  ay, 

'  9  Cal.  332-233.  sec.  17  (40  years),  and  37  k  38  Vic.  c. 

*  5  Mad.  144.  37,  sec.  5  (30  years).    Eighteen  years 
^  I  Bom.  22:9  Bom.  H.C.  111-112.  was  the  limit  proposed  by  Sir  James 

*  4  Snth.  S.  C.  C.  Kef.  19 :  9  Suth.  Colvile. 
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Section  ii  should  be  extended  to  all  obligations,  not  merely 
to  thoee  arising  from  contract. 

In  section  13  provision  should  be  made  for  the  case  of  seyeral 
defendants,  one  of  whom  only  has  been  absent  from  British  India 
during  the  currency  of  the  period  of  limitation. 

Sections  13  and  16  should  provide  (as  is  done  by  sees.  14  and 
15)  that  the  day  on  which  the  state  of  things  causing  the  sus- 
pension of  limitation  begins  to  exist,  as  well  as  the  day  on  which  it 
ceases  to  exist,  should  be  counted  among  the  days  to  be  excluded 
in  the  plaintiff's  favour  ^ 

Section  19  should  provide  for  the  case  of  an  acknowledgment  or 
payment  made  in  &vour  of  a  person  under  disability,  or  by  a 
person  absent  from  British  India. 

Section  20  should  declare  the  effect  of  part-payment  of  principal  on 
the  claim  for  interest :  in  the  second  clause  the  words  'as  such'  should 
be  inserted  after  *  paid ' ;  and  the  last  clause  should  expressly  pro- 
vide for  the  receipt  by  the  mortgagee  of  rent  of  mortgaged  land  *. 

Section  28  should  be  expressly  confined  to  corporeal  property, 
and  there  should  be  an  exception  as  to  suits  under  schedule  II, 
art.  3.  Furthermore,  words  should  be  added  showing  distinctly  that 
the  legislature  intend  that  the  extinction  of  the  right  of  the  dis- 
possessed owner  shall  involve  the  creation  of  a  right  of  the  person 
in  possession  when  the  period  of  limitation  expires'.  And  there 
should  be  a  clause  providing  for  the  case  of  a  succession  of  in- 
dependent trespassers,  each  for  less,  though  in  the  aggregate  for 
more,  than  the  full  period  \ 

As  to  the  second  schedule,  the  suits  mentioned  in  its  first 
division  might  in  some  instances  be  grouped  more  conveniently. 
Art.  40  should  be  extended  to  suits  for  an  account  of  the  profits 
obtained  by  infringing  a  copyright  or  patent  Art.  43  should 
be  made  to  apply  expressly  to  suits  under  the  Probate  and 
Administration  Act,  1881,  sees.  139,  140.  Art.  44  should  be  ex- 
tended to  mortgages  and  leases.  The  starting-point  fixed  by 
art  78  should  be  altered,  and  the  wording  of  arts.  121, 132  should 
be  made  more  precise.  There  should  be  special  articles  for  the 
following  suits :  on  a  guarantee " :  for  arrears  of  interest  due  on 
money  charged  upon  land  * :  for  wrongful  conversion  by  a  bailee '' : 

^  Shephard's  Law  of  Limitation  in  *  See  Dixon  v.  Q^ayferty  17  Beav. 

India,  and  ed.,  p.  aa.  431,  and  Ather  v.  WMtloek,  L.  R., 

'  a  Mad.  165.  i  Q.  B.  i. 

'  See  in  Bengal,  8  Ben.  540 :    ao  '  Colvin  v.  Buckle,  8  M.  &  W.  680. 

Saih.  Civ.  R.  104 :  3  Cal.  a 34 ;  and  in  *  3  &  4  Will.  IV,  c.  a7,  sec.  41. 

England,  Nepean  v.  Doe,  a   Smith,  ^  Wilkinson  ▼.  Verity,  L.   R.,   6 

L.  C.  9th  ed.  610.  C.  P.  ao6. 
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for  the  pofisession  of  lands  sold  by  the  defendant  to  the  plaintiff^ : 
by  the  vendor  of  land  for  the  purchase-money :  on  the  qoasi-eon- 
tracts  mentioned  in  the  Contract  Act,  sees.  68-72.  On  the  other 
hand,  art.  65  should  be  omitted  as  covered  by  arts.  115,  116.  In 
the  third  division,  art.  1 79  should  be  provided  with  an  explanation 
or  illustrations  founded  on  the  numerous  decisions  of  the  High 
Courts  on  the  words  '  to  take  some  step  in  aid  of  execution/  which 
have  sometimes  been  construed  in  a  singular  manner  ^ 

Some  of  the  limitation-rules  relating  to  civil  suits,  and  contained  Special  aod 
in  special  and  in  local  laws,  might  be  repealed  and  inserted  in  the  ^^^^  IJJ^ 
general  Act  ^     The  following  is  a  list  of  the  chief  of  these  rules  m  to  niits^ 
relating  to  suits :  those  relating  to  appeals  and  applications  are  too 
numerous  to  be  here  stated  ^ 

Special  Laws. 

(a)  Six  years. 
Gk)vemment  of  India  (33  Geo.  Ill,  c.  52,  sec.  141). 
Unclaimed  prize-money  (31  &  32  Vic.  c.  38,  sec.  4)^ 

(6)  Five  years. 
Government  of  India  (2 1  Geo.  Ill,  c.  70,  sec.  7). 

(c)  Three  years. 
Claims  to  waste  lands  (XXIII  of  1863,  sec.  18).  ^ 

Government  of  India  (53  Qeo.  Ill,  c.  155,  sec.  124.) 

{d)  Two  years. 
Patents  (XV  of  1859,  sec.  53)'. 

(c)  One  year. 
Army  (44  &  45  Vic.  c.  58,  sec.  170). 
Claims  to  property  seized  as  forfeited  (IX  of  1859,  sec.  20). 

(/)  Six  months. 
Foreign  jurisdiction  (41  &  42  Vict  c.  67,  sec.  8). 
Specific  relief  (I  of  1877,  sec.  9). 
Wrongful  possession  in  case  of  succession  (XIX  of  1841,  sec.  14). 

^  Here  time  would  ran  from  the  mo-  article  in  the  first  division  of  the 

ment  that  the  ownership  passed  to  the  second  schedule^  relating  to  eertaiii 

purchaser:  see  the  Transfer  of  Property  suits  against  mnnicipal  corporations 

Act,  sec.  54  (supra,  vol.  I.  p.  768).  and  their  ofiQcers,  would  rid  the  statute 

'  They   have,  for  instance,    been  book  of  at  least  nine  enactments, 

held  to  include  an  application  praying  *  A  g^ide  to  those  in  force  at  the 

that   execution-proceedings    may  be  end  of  iSSa  willbefoundin  Agne.w's 

struck  ofif  the  file  (3  All.  320),  and  an  Index  to  the  Enactment*  reUvUng  to 

application  praying  for  the  postpone-  Indict,  Calcutta^  1883. 

ment   of  an   execution>sale    already  '  Repealed  from  ist  July,  1888,  by 

advertised  (5  All.  757).  the  Inventions  and  Designs  Act^  V  of 

'  For  example^  the  insertion  of  an  1888. 
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(g)  l%r0e  monihi. 

Land  Acqairition  (X  of  1870,  tec.  58). 
Police  (V  of  1861,  Bee  42). 

(A)  Two  months. 
Forests  (VII  of  1878,  sec.  47). 

(t)  Thirty  days. 
Registration  (III  of  1877,  sec.  77). 

Local  Laws. 
(a)  Twdve  years, 

Local  Mad.  Beg.  IV  of  18 16,  sec.  5  (Village  monsifs). 

UmiUtion-      Mad.  Reg.  V  of  18 16,  sec.  2  (3)  (Village  panchiyats). 
■idto.  XXUI  of  1 88 1,  sec.  17  (Dekkhan  Raiyats*  relief). 

(6)  Six  years, 
XXni  of  1 88 1,  sec.  17  (Dekkhan  Raiyats'  Relief). 

(c)  Three  years, 

in  of  1884,  sec.  2  (Madras:  RecoTcry  of  compensation  from 
co-sharer). 

fiom.  Act  m  of  1876,  sec.  21  (Mimlatdir's  Court). 

Ben.  Act  I  of  1879,  sec.  44  (Landlord  and  tenant,  ChntiA 
NAgpur). 

Reg.  in  of  1872,  sec.  25  (Sonthtfl  Parganas  settiement). 

VIII  of  1885,  sec.  184,  and  sched.  IH  (Recovery  of  arrears  of 
rent). 

Beg.  I  of  1872,  sec.  13,  rule  64  (Panjiib  Frontier). 

XVm  of  1 88 1,  sec  118  (Land  revenue,  Central  Provinces). 

{d)  Two  years. 

ZIX  of  1852,  sec.  13  (Abldb:^,  Madras  Town). 
Vm  of  1885,  sec.  184  and  sched.in  (Reooveiy  of  possession  by 
occupancy  raiyat). 

IX  of  1883,  sec.  21  (Central  Provinces,  Recovery  of  possession 
by  tenant). 

(e)  One  year. 

Bom.  Act  V  of  1879,  sec.  135  (Land-revenue  Code). 

Ben.  Reg.  II  of  18 19,  sec.  24  (Resumption  of  revenue). 

Ben.  Reg.  VII  of  1822,  sec.  20  (3),  (Settlement). 

XXXn  of  1855,  sec.  7  (i)  (Embankments,  Lower  Provinces). 
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Ben.  Act  I  of  1879,  sees.  42,  45,  87,  121,  122,  126  (Landlord 
and  Tenant,  .Chnti4  N^nr). 

Vin  of  1885,  sec.  184,  Bched.  Ill  (Lower  Provinces,  Ejectment 
of  tenure-holder  or  raiyat). 

(/)  Six  months. 

XII  of  1 85 1,  sec.  17  (Land  Reyenue,  Madras  Town). 

Mad.  Act  II  of  1864,  sec.  59  (Recovery  of  arrears  of  revenue). 

VI  of  1867,  sec.  31  (Land  revenue,  Madras  Town). 

Ill  of  1 87 1,  sec.  168  (Improvement  of  Towns). 

VI  of  1 87 1,  sec.  42)  (Excise  on  salt). 

I  of  1884,  sec.  433  (Madras  Town,  Municipal  Act). 

I  of  1886,  sec.  72  (Abkdri), 
Bom.  Act  Vn  of  1873,  sec.  62  (salt). 

„        VI  of  1879,  sec.  87  (Bombay  Port-trust). 
Vin  of  1885,  sec.  184,  sched.  Ill  (Lower  Provinces,  Recovery  of 
arrears  of  rent). 

XV  of  1879,  sec.  52  (Rangoon  Port  Commissioners). 

(g)  Four  months. 
Bom.  Act  V  of  1878,  sec.  67  (AbldLri). 

{h)  Tha^  months. 

Mad.  Reg.  IV  of  181 6,  sec.  35  (i)  (Village  munsifs). 

„         V  of  1 81 6,  sec.  18  (i)  Village  panch^yats). 

„         III  of  1832,  sec.  2  (Complaints  under  Mad.  Reg.  IX 
of  1822,  sec.  16). 

„         XIX  of  1852,  sec.  38  (Madras  Town,  Abkdrf). 
Mad.  Act  Vin  of  1867,  sec.  75  (Madras  Town  Police). 

„         I  of  1870,  sec.  28  (Canal  Tolls  and  Ferries). 
XL  Vin  of  i860,  sec.  29  (Bombay  Town,  Police). 
Bom.  Act  III  of  1872,  sec.  287  (Bombay  municipality). 

„         VI  of  1873,  sec.  86  (Mufassal  municipalities). 
XXXII  of  1855,  sec  7  (11)  (Lower  Provinces,  Embankments). 
Ben.  Act  VII  of  1864,  sec.  41  (Salt). 

„         IV  of  1866,  sec.  99  (Calcutta  Police). 

„        V  of  1870,  sec.  87  (Calcutta  Port  Improvement). 

„         rV  of  187 1,  sec.  36  (Sanitation  of  Puri). 

„         IX  of  1 87 1,  sec,  17  (Huglf  bridge). 

„         IV  of  1876,  sec,  357  (Calcutta  municipality). 

„         III  of  1884,  sec.  363  (Mufassal  municipalities). 

„         XII  of  1 881,  sec.  94  (N.  W.  Provinces,  Rent). 

„         VII  of  1874,  sec.  40  (Burma  Municipalities). 
Reg.  II  of  1877,  sees.  49,  51  (AjmerLand  and  Revenue). 
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(t)  Two  months, 
XXVIII  of  i860,  sec.  25  (Madras,  Boundary  marks. 

Ben.  Reg.  VIII  of  181 9,  sec  17  (5)  (Patni  Taluqs). 
II  of  1876,  sec.  10  (Burma,  Land  and  ReTonue). 
XIX  of  1 88 1,  sec  48  (Burma,  Forests). 

(/)  One  month. 

Mad.  Act  Vin  of  1865,  sees.  40,  44  (Bent). 

XV  of  1873,  sec.  43  (N.  W.  P.  and  Oudh  Municipalities). 

IV  of  1873,  sec.  19  (Panjib  municipalities). 

{k)  Thirty  days. 
Mad.  Act  VIII  of  1865,  sees.  18,  51  (Bent). 

So  much  for  civil  suits.  Although  it  may  be  inexpedient  in  India 
to  provide  a  general  law  of  limitation  for  criminal  prosecutions, 
the  statute-book  might  be  much  shortened  by  inserting  in  the  seccmd 
schedule  to  Act  XV  of  1877  articles  condensing  the  enactments 
specified  in  pp.  15  and  61  supra,  which  provide  Hmitation-rules 
for  prosecutions  under  the  laws  relating  respectively  to  munici- 
palities, police,  excise  and  salt. 

We  may  conclude  by  quoting  two  remarks  of  the  Judicial  Com- 
mittee in  Ruckmaboy  v.  LttUoobhoy :  '  It  has  become  almost  an 
axiom  in  jurisprudence  that  a  law  of  limitation  is  a  law  relating 
to  procedure,  having  reference  only  to  the  lex  fori.*  '  While  the 
Courts  of  almost  all  civilised  countries  entertain  causes  of  action 
which  have  originated  in  a  foreign  country,  and  adjudicate  upon 
them  according  to  the  law  of  the  country  in  which  they  arose,  yet 
such  Courts  respectively  proceed  according  to  the  prescription  of 
the  country  in  which  it  exercises  its  jurisdiction  ^'  This  doctrine 
is  embodied  in  the  first  clause  of  sec.  11  of  the  Act.  Bat  the 
second  clause  declares,  in  accordance  with  the  opinions  of  Story  * 
and  of  Blackburn  and  Lush  JJ. ',  that  a  foreign  rule  of  limitation 
may  be  a  defence  to  a  suit  on  a  foreign  contract,  when  the  rule  has 
extinguished  the  contract,  and  the  parties  were  domiciled  in  the 
locus  eontractils  during  the  prescribed  period. 

^  5  Moo.  L  A.  265,  a66;   and  see      'WeBi^tJLet  Private  Intemationdl  LtMCf 
Lopez  ▼.  Burtlem,  4  Moo.  P.  C.  300.        1880,  p.  255. 
*  Cot^ict  qf  Law,  §  58a.    See  >  ifarm  v.  Qfttiitf,  L. XL,  4 Q.B.  658. 
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Act  No.  XV  OF  1877. 


As   AMENDED  BT   ACT8  XII  OF   1 879,  VIII  OF   1880,  IX  OF   1 88  7, 

AND  YII  OF   1888. 


PASSED  BY  THE  GOVERNOR   GENERAL  OF 

INDIA  IN  COUNCIL. 

(Act  No.  XV  of  i%Tj  received  tie  assent  of  tie  Oovemor- General 
on  the  igtA  of  July,  1877  :  Act  No.  XII  of  1879  ^^c^'^^d  it 
on  the  ngth  of  July,  1879  :  Act  No.  Fill  of  1880  received  it 
on  the  12th  of  March,  1880:  Act  XI of  i88y  received  it  on 
the  24th  February,  1887  ;  and  Act  FII of  \%ii  received  it  on 
the  2yd  March,  1888.) 


An  Act  for  the  Limitation  of  Suits  and  for  other 

purposes. 

Whereas  it  is  expedient  to  amend  the  law  relating  to  the  Preamble, 
limitation  of  suits,  appeals  and  certain  applications^  to  Courts; 
and  whereas  it  is  also  expedient  to  provide  rules  for  acquiring 


*  Not  all  applications,  e.  g.  applica- 
tions for  certificates  of  sale  (6  Bom. 
586) ;  for  certificates  to  collect  debts 
dae  to  the  estate  of  a  deceased  person 
(8  Mad.  207) ;  for  probate  and  letters 
of  administration  (7  Bom,  213 :  6 
Cal.  707) :  for  permission  to  sue  as  a 
pauper  (7  Bom.  375)  :  by  an  attorney 
that  a  client  should  show  cause  why 
he  should  not  pay  a  balance  due  for 
costs,  I  Bom.  253 ;  and  see  6  Cal.  60. 
The  proTisions  of  this  Act  as  to 
applications  apply  to  applications  for 


the  exercise,  by  the  authority  applied 
to,  of  powers  which  it  would  not 
otherwise  be  bound  to  exercise,  4 
Mad.  172,  followed  in  6  Bom.  586 
and  7  Bom.  322. 

From  the  circumstance  that  this 
Act  prescribes  a  limitation  to  the 
Grovemment  for  the  institution  of 
suits  and  presentation  of  criminal 
appeals  the  Madras  High  Court  infers 
that  the  Government  is  not  exempt 
from  the  provisions  as  to  applications, 
4  Mad.  156. 
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by  possession  the  ownership  of  easements  and  other  property; 
It  is  hereby  »[iacted  as  follows : — 


PART    I. 


PBELIMINABT. 


Extant  of 
▲oi. 


Short  Utk.      1.  This  Act  may  be  called  ^The  Indian  Limitation  Act, 

X877:' 

It  extends  to  the  whole  of  British  India  ^;   but  nothing 

contained  in  sections  2  and  3  or  in  Parts  II  and  III  applies — 

(a)  to  suits  under  the  Indian  Divorce  Act'^  or  (b)  to  suits 

under  Madras  Regulation  YI  of  1831  ^; 
Commeiioe-     and  it  shall  come  into  force  on  the  first  day  of  October,  1 877. 

2.  On  and  from  that  day,  the  Acts  mentioned  in  the  first 
schedule  hereto  annexed  shall  be  repealed  to  the  extent 
therein  specified. 

But  all  references  to  the  Indian  Limitation  Act,  .1871, 
shall  be  read  as  if  made  to  this  Act ;  and  nothing  herein  or  in 
that  Act  contained  shall  be  deemed  to  affect  any  title  ac- 
•ndofAet  <l^«i*,  or  to  revive  any  right  to  sue*  barred®,  under  that 
IX of  1872,  Act  or  imder  any  enactment  thereby  repealed;  and  nothing 
herein  contained  shall  be  deemed  to  affect  the  Indian  Contract 
Act,  section  ^5. 
Boitsfor  Notwithstanding  anything  herein  contained,  any  suit 
period  pre-  mentioned  in  No.  146  of  the  second  schedule  hereto  annexed 
loribed  by  jj^y  ]^  brought  within  five  years  next  after  the  said  first  day 


ment. 

Bepealof 
Acta. 


Beferenoet 
to  Act  IX 
of  1871. 

Saving 


^  Outside  British  India  the  limi- 
tation Act  is  in  foroe  in  the  Haidar^- 
blUl  Assigned  Districts,  the  civil  and 
military  station  of  Bangalore,  the  can- 
tonments of  Sikandartft)^,  Disah,  and 
Abu:  in  the  lands  in  Native  States 
occupied  by  the  following  railways: 
the  Great  Indian  Peninsula  Railway 
(Kurundwar),  the  Madras  Bailway 
(Jfyforc),  the  NiSgptur  and  Chhattis- 
garh  State  Bailway  {Khairagarh  and 
Nundgaon) ,  and  the  lUjput^bia  Mai wa 
State  Bailway ;  in  the  j^tgir  territories 
of  the  State  of  J^th;  Mysore;  the 
head-works  of  the  Bhawalwah-Lo- 
dran  Canal  (Bhawalpur  Territory) :  see 


Macpherson*s  Zw^  of  British  Enact- 
menU  in .  force  in  Native  Statet^ 
Calcutta,  1885,  PP-  25*  78,  142,  I73f 
189,  36a,  371,  a8i,  303,  304,  318, 
336,  359»4i8. 

«  Act  IV  of  1869. 

'  as  to  hereditaiy  village  and  other 
offices. 

*  This  does  not  include  'right  to 
sue,*  3  All.  148. 

^  Tliese  words  include  all  applica* 
tions  invoking  the  aid  of  the  Court 
for  the  purpose  of  satisfying  a  de- 
mand, 5  Cal.  897,  and  see  ibid.  894. 

«  8  Bom.  104. 
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of  October,  1877,  unless  where  the  period  prescribed  for  such  this  Act  !■ 
suit  by  the  said  Indian  Limitation  Act,   1871,  shall  ^J^ve^^^^^ 
expired  before  the  completion  of  the  said  five  years ;  and  any  prescribed 
other  suit  for  which  the  period  of  limitation  prescribed  by^/igyj^ 
this  Act  is  shorter  than  the  period  of  limitation  prescribed  by 
the  said  Indian  Limitation  Act,  1871,  may  be  brought  within 
two  years  next  after  the  said  first  day  of  October,  1877^ 
unless  where  the  period  prescribed  for  such  suit  by  the  same 
Act  shall  have  expired  before  the  completion  of  the  said  two 
years  ^ 

3.  In  this  Act,  unless  there  be  something  repugnant  in  the  interpretft- 
subject  or  context—  tion^ase, 

^  plaintiff '  includes  also  any  person  from  or  through  whom 
a  plaintiff  derives  his  right  to  sue ;  '  applicant  ^  includes  also 
any  person  from  or  through  whom  an  applicant  derives  hts 
right  to  apply'2 ;  and  ^  defendant  ^  includes  also  any  person  from 
or  through  whom  a  defendant  derives  his  liability  to  be  sued : 

'  easement '  includes  also  a  right,  not  arising  from  contract, 
by  which  one  person  is  entitled  to  remove  and  appropriate  for 
his  own  profit  any  part  of  the  soil  belonging  to  another,  or 
anything  growing  in,  or  attached  to,  or  subsisting  upon,  the 
land  of  another  * : 

^  bill  of  exchange  ^  includes  also  a  hundi  and  a  cheque : 

'bond'  includes  any  instrument  whereby  a  person  obliges 
himself  to  pay  money  to  another,  on  condition  that  the 
obligation  shall  be  void  if  a  specified  act  is  performed,  or  is 
not  performed,  as  the  case  may  be  ^  : 


^  Acts  of  limitation,  like  other  laws 
relating  to  procedure,  apply  imme- 
diately to  all  steps  taken  after  they 
have  come  into  force,  except  when 
some  provision  is  made  to  the  con- 
trary. Every  one  seeking  the  aid  of 
a  Court  seeks  it  on  the  terms  from 
time  to  time  imposed  by  the  legisla* 
ture.  He  has  not  the  privilege  of 
making  any  application  in  any  way 
and  at  any  time.  Other  interests  than 
his  are  at  stake ;  and  the  Courts  are 
not  to  exercise  their  coercive  power 
at  his  request  over  another  person, 
except  under  such  regulations  as  shall 


make  their  action  compatible  with 
the  general  welfare,  7  Bom.  46a,  per 
West  J. 

^  As  to  the  title  of  purchasers  at  an 
execution-sale,  see  1 6  Suth.  P.  C.  19, 
20. 

'  This  definition  (which  in  Madras, 
the  Central  Provinces,  and  Coorg  is 
repealed  and  re-enacted  by  Act  V  of 
1882,  sec.  3)  includes  what  English 
lawyers  call  a  profit  d  prendre^  5 
Cal.  945,  e.  g.  a  prescriptive  right  to 
take  fish  out  of  water  covering  an- 
other's land. 

*  See  infra,  arts.  66,  67, 68, 74, 75,80. 
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'promissory  note'  means  any  instniment  whereby  the 
maker  engages  absolutely  to  pay  a  specified  sum  of  money 
to  another  at  a  time  therein  limited^  or  on  demand^  or  at 
sight : 

'trustee^'  does  not  include  a  bendm(d£r',  a  mortgagee 
remaining  in  possession  after  the  mortgage  has  been  satisfied  ', 
or  a  wrong-doer  in  possession  without  title  ^ : 

'  suit  ^  does  not  include  an  appeal  or  an  application : 

'  r^stered '  means  duly  registered  in  British  India  under 
the  law  for  the  registration  of  documents^  in  force  at  the  time 
and  place  of  executing  the  document^  or  signing  the  decree  or 
order  referred  to  in  the  context: 

'foreign  country'  means  any  country  other  than  British 
India; 

and  nothing  shall  be  deemed  to  be  done  in  'good  &ith' 
which  is  not  done  with  due  care  and  attention  ^, 


PAET    II. 

LIMITATION   OF   SUITS,   APPEALS   AND  APPLICATIONS. 

DimniBsal  4*  Subject  to  the  provisions  contained  in  sections  5  to  r^5 
etc.  inBti-  (inclusive)  '^,  every  suit  instituted,  appeal  presented,  and  appli- 
*^r^  ®*?-  cation  ®  made,  after  the  period  of  limitation  prescribed  there- 
of limit-  for  by  the  second  schedule  hereto  annexed,  shall  be  dismissed  ®j 
^^^^  although  limitation  has  not  been  set  up  as  a  defence  ^^, 


^  See  Bee.  lo  infra. 
«  a  Ben.  A.  0.  284. 
»  Ben.  F.  B.  901. 

*  See  caBeB  in  Darby  and  B.  183, 
184. 

'  See  the  Registration  Act,  infra. 

*  See  sees.  14  and  18.  The  clause 
is  taken  from  the  Penal  Code,  sec.  521 
supra,  vol.  I.  p.  103. 

^  and  applicable  to  the  particular 
case,  I  All.  646.  The  burden  of 
proving  the  circumstances  here  re- 
ferred to  is  on  the  plaintiff,  34  Suth. 
Civ.  R.  183. 

'  As  to  applications  for  leave  to 
appeal  to  Her  Majesty  in  Council, 
see  I  All.  644. 


*  10  Cal.  658 :  6  Mad.  326.  But 
see  6  Bom.  103,  107,  where  the  Court 
aUowed  the  plaintiff  to  withdraw  his 
suit  in  order  to  proceed  in  a  foreign 
Court.  As  to  costs  see  6  Mad.  178, 
and  Boatwright  v.  Boatwright,  L.  R., 
17  Eq.  71. 

^^  The  effect  of  section  4  is  this : 
Whenever  a  case  is  properly  before  a 
Courty  whether  of  appeal  or  of  first 
instance,  the  Court  is  bound  to  take 
notice  of  the  question  of  limitation : 
but  in  order  to  enable  the  Appellate 
Court  to  do  that,  the  case  must  be, 
in  its  entirety,  before  it,  9  Cal.  637. 
In  India  limitation  need  not  be  set 
up  as  a  defence,  while  in  England  the 
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Explanation. — A  suit  is  instituted,  in  ordinary  cases,  when 
the  plaint  is  presented  to  the  proper  officer  ^ ;  in  the  case  of  a 
pauper,  when  his  application  for  leave  to  sue  as  a  pauper 
is  filed  ^ ;  and  in  the  case  of  a  claim  against  a  company  which 
is  heing  wound  up  by  the  Court,  when  the  claimant  first 
sends  in  his  claim  to  the  official  liquidator. 

IllustratioTia, 

(a)  A  suit  is  instituted  after  the  prescribed  period  of  limita- 
tion. Limitation  is  not  set  up  as  a  defence  and  judgment  is  given 
for  the  plaintiff.  The  dependant  appeals.  The  appellate  Court 
must  dismiss  the  suit. 

ifi)  An  appeal  presented  after  the  prescribed  period  is 
admitted  and  registered.  The  appeal  shall,  nevertbeless,  be  dis- 
missed. 

5.  If  the  period  of  limitation  prescribed^  for  any  suit,  Where 
appeal  or  application  expires  on  a  day  when  the  Court  is  ckaod" 
closed  *,  the  suit,  appeal  or  application  may  be  instituted,  when 
presented  or  made  on  the  day  that  the  Court  re-opens  *  :  expires. 

Any  appeal  or  application  for  a  review  of  judgment  may  be  Delay  in 
admitted  ^  after  the  period  of  limitation  prescribed  therefor  '^,  P^^e^^tang 
when  the  appellant  or  applicant  satisfies  the  Court  that  he  had  and  appli- 
sufficient  cause  ®  for  not  presenting  the  appeal  or  making  the  ^view*.  ^^ 
application  within  such  period  ^. 


defendant  must  expressly  claim  the 
operation  of  the  statute,  5  Cal.  899. 

The  rule  of  limitation  is  confined 
to  litigants,  and  is  inapplicable  to 
acts,  such  as  amending  decrees,  which 
the  Court  may,  or  has  to,  perform  8U0 
motu,  8  All.  519,  533. 

^  4  All.  37. 

"^  2  AU.  341  (S.  C.  L.  R.,  6  I.  A, 
126),  reversing  i  All.  230,  and  also, 
apparently,  4  Bom.  H.  C.  A.  0.  J.  39 
and  2  Oal.  391,  392,  where  the 
High  Court  held  that  this  provision 
applied  only  where  the  application  is 
granted  and  the  suit  is  numbered  and 
registered. 

*  i.  e.  by  this  Act,  or  by  any  special 
or  local  law,  5  Cal.  314  and  906 :  7 
Cal.  690  (Kent  Act):  10  C.  L.  E. 
333  (Hegistration  Act,  sec.  77) :  10 
Mad.  210  (Forest  Act). 

^  If  the  offices  of  the  Court  are 


open  for  the  presentation  of  pleadings  | 
the  Court  is  not '  closed,'  though  the  ; 
judicial  sittings  are  adjourned  for  vaca-  / 
tion,  5  Mad.  189,  Innes  J.  dissenting./ 

*  6  Bom.  487  :  i  All.  263.  / 

*  The  power  is  discretionary,  13 
Cal.  266 :  9  All.  1 1 .  An  order  ex 
parte  admitting  an  appeal  after  time 
may  be  set  aside  by  the  Court  which 
made  it,  9  Mad.  450:  5  Cal.  i. 
The  High  Court  sitting  on  second 
appeal  may  look  into  the  grounds 
which  a  Judge  has  given  for  ad- 
mitting an  appeal  after  the  prescribed 
period,  8  Cal.  251. 

'  by  the  second  schedule,  7  Cal. 
654.  But  see  the  cases  cited  in  note 
3  Bupra. 

*  II  Cal.  775 :  15  Cal.  242 :  9  All. 

244>  ^55- 

*  The  pendency  of  an  appeal  is  not 

sufficient  cause,   8   Bom.   260;  and 
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SpMialMid      6.  When,  by  any  special  or  local  law  now  or  hereafter 
oTlidt^*    in  force  in  Britieh  India,  a  period  of  limitation  is  specially 
fttioD.         prescribed  for  any  suit,  appeal  or  application,  nothing  herein 
contained  shall  affect  or  alter  the  period  so  prescribed  ^. 

Lml  dift-       7*  If  a  person  entitled  to  institute  a  suit  or  make  an  appli- 
^*       cation  be,  at  the  time  from  which  the  period  of  limitation  is 
to  be  reckoned,  a  minor',  or  insane,  or  an  idiot,  he   may 
institute  the  suit  or  make  the  application  within  the  same 
period,  after  the  disability  has  ceased,  as  would  otherwise  have 
been  allowed  from  the  time  prescribed  therefor  in  the  third 
colmnn  of  the  second  schedule  hereto  annexed  ^. 
Double  and      When  he  is,  at  the  time  from  which  the  period  of  limitation 
Jll^SSti^.  is  to  be  reckoned,  affected  by  two  such  disabilities,  or  when, 
before  his  disability  has  ceased,  he  is  affected  by  another 
disability,  he  may  institute  the  suit  or  make  the  application 
within  the  same  period,  after  both  disabilities  have  ceased,  as 
would  otherwise  have  been  allowed  from  the  time  so  pre- 
scribed *. 

When  his  disability  continues  up  to  his  death,  his  l^^al 
representative  may  institute  the  suit  or  make  the  application 
within  the  same  period  after  the  death  ^  as  would  otherwise 
have  been  allowed  from  the  time  so  prescribed. 
DlBftbility  When  such  representative  is  at  the  date  of  the  death 
■entative.  affected  by  any  such  disability,  the  rules  contained  in  the 
first  two  paragraphs  of  this  section  shall  apply. 

Nothing  in  this  section  applies  to  suits  to  enforce  rights  of 
pre-emption®,  or  shall  be  deemed  to  extend,  for  more  than 


■ee  10  Cal.  446.  The  proyision  does 
not  apply  io  objections  under  sec.  561 
of  the  Civil  Pr.  Code,  9  Cal.  633,  nor 
to  an  application  for  leave  to  appeal 
as  a  pauper,  a  Mad.  230. 

^  That  the  general  provisions  of 
this  Act  are  applicable  to  cases  pro- 
vided for  by  special  laws,  see  8  Bom. 
531,  following  5  Cal.  314 :  8  Cal.  910, 
and  10  Cal.  265.  See  also  9  Mad. 
118. 

»  4  Cal.  523:  8  Cal.  517. 

'  He  has  his  option  either  to  sue 
or  apply  through  his  guardian  or 
committee,  or  to  wait  till  his  dis- 


ability ceases,  9  Cal.  182.  See  L.  R., 
3  I.  A.  25-26,  and  12  Bom.  18.  A 
suit  by  a  next  friend  on  behalf  of 
a  minor  is  that  of  the  minor,  and 
b  governed  by  the  limitation-law 
applicable  to  the  minor,  7  CaL  137. 

*  As  to  the  corresponding  English 
law,  see  Borrows  v.  Elliton,  L.  B., 
6  Ex.  128. 

'  The  death,  not  the  date  of  taking 
out  administration,  which,  in  the 
case  of  the  greater  part  of  the  popu- 
lation of  India,  is  not  necessary. 

•  See  I  All.  207. 
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three  years  from  the  cessation  of  the  disabihty  or  the  death  of 
the  person  affected  thereby,  the  period  within  which  any  suit 
must  be  instituted  or  application  made  ^. 

Illustrations. 

(a)  The  right  to  sue  for  the  hire  of  a  boat  accrues  to  A  during 
his  minority.  He  attains  majority  four  years  after  such  accruer. 
He  may  institute  his  suit  at  any  time  within  three  years  from  the 
date  of  his  attaining  majority. 

(6)  Ay  to  whom  a  right  to  sue  for  a  legacy  has  accrued  during 
his  minority,  attains  majority  eleven  years  after  such  accruer.  A 
has,  under  the  ordinary  law,  only  one  year  remaining  within  which 
to  sue.  But  under  this  section  an  extension  of  two  years  will  be 
allowed  him,  making  in  all  a  period  of  three  years  from  the  date 
of  his  attaining  majority,  within  which  he  may  bring  his  suit. 

(c)  A  right  to  sue  accrues  to  Z  during  his  minority.  After 
the  accruer,  but  while  Z  is  still  a  minor,  he  becomes  insane. 
Time  runs  against  Z  from  the  date  when  his  insanity  and  minority 
cease. 

{d)  A  right  to  sue  accrues  to  X  during  his  minority.  X  dies 
before  attaining  majority  and  is  succeeded  by  F,  his  minor  son 
Time  runs  against  Y  from  the  date  of  his  attaining  majority. 

(e)  A  right  to  sue  for  an  hereditary  office  accrues  to  Ay  who 

at  the  time  is  insane.      Six  years  after  the  accruer  A   recovers 

.  Lis  reason.     A  has  six  years,  under  the  ordinary  law,  from  the  date 

when  his  insanity  ceased  within  which  to  institute  a  suit.     No 

extension  of  time  will  be  given  him  under  this  section. 

(/)  A  right  to  sue  as  landlord  to  recover  possession  from  a 
tenant  accrues  to  Ay  who  is  an  idiot.  A  dies  three  years  after 
the  accruer,  his  idiocy  continuing  up  to  the  date  of  his  death. 
-4's  representative  in  interest  has,  under  the  ordinary  law,  nine 
years  from  the  date  of  i4's  death  within  which  to  bring  a  suit. 
This  section  does  not  extend  that  time,  except  where  the  repre- 
sentative is  Limself  under  disability  when  the  representation 
devolves  upon  him. 

8.  When  one  of  several  joint  creditors   or  claimants   is  Disability 
under  any  such  disability,  and  when  a  discharge  can  be  given  ^\^i  ^**'°* 
without  the  concurrence  of  such  person,  time  will  run  against 
them  all  ^ :  but  where  no  such  discharge  can  be  given,  time 
will  not  run  as  against  any  of  them  until  one  of  them  becomes 

^  That  the  exemptions  conferred  by  ^  This  applies  to  a  case  where  a 
this  section  are  personal,  and  do  not  loan  was  made  by  the  manager  of  a 
attach  to  the  property  or  title  of  joint  Hindii  family  of  which  one  mem- 
minors,  lunatics  or  idiots,  see  9  Cal.  ber  was  a  minor  but  others  were  com- 
663,  following  15  Ben.  357.  See  also  petent  to  give  a  discharge,  4  All.  512. 
9  All.  411,  following  I  Oal.  226. 

3   Q   2 
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capable  of  giving  such  discharge  without  the  concurrence  of 
the  others  ^ 

lUutircUiont, 

(a)  A  incurs  a  debt  to  a  firm  of  which  B,  C  and  D  are  part- 
ners. B  is  insane  and  C  is  a  minor.  D  can  give  a  discharge  of  the 
debt  without  the  concurrence  of  B  and  C.  Time  runs  against  Bj 
C  and  I), 

(6)  A  incurs  a  debt  to  a  firm  of  which  E,  F  and  G  are  partners. 
E  and  F  are  insane,  and  (r  is  a  minor.  Time  will  not  run  against 
any  of  them  until  either  E  or  F  becomes  sane,  or  G  attains 
majority. 

9»  When  once  time  has  begun  to  run,  no  subtsequent 
disability  '  or  inability  *  to  sue  stops  it : 

Provided  that  where  letters  of  administration  to  the  estate 
of  a  creditor  have  been  granted  to  his  debtor^  the  running  of 
the  time  prescribed  for  a  suit  to  recover  the  debt  shall  be 
suspended  while  the  administration  continues  *, 

10.  Notwithstanding  anything  hereinbefore  contained^  no 
suit  *  against  a  person  in  whom  property  has  become  vested  in 
trust  for  any  specific  purpose  ^^  or  against  his  legal  repre- 
sentatives or  assigns  (not  being  assigns  for  valuable  con- 
sideration), for  the  purpose  of  following  in  his  or  their  hands 
such  property  '^,  shall  be  barred  by  any  length  of  time  ®. 


^  See  10  Bom.  341. 

"  2  Mad.  H.  C.  340 :  3  Ben.  Appx.  80. 

*  i.e.  personal  disability  or  inability 
on  the  part  of  the  plaintiff,  8  Bom. 

5^9.  570- 

*  See  Bi»n$  v.  NichoU,  L.  B.,  a 

£q.  356 :  Seagram  v.  Knight^  L.  B., 
a  Ch.  App.  628. 

^  by  a  beneficiary,  4  Cal.  455.  See 
Judicature  Act,  1873,  sec.  25,  d.  (2). 

*  i.  e.  purpose  specified  by  the 
creator  of  the  trust,  4  Cal.  470,  per 
Markby  J.,  as  where  a  testator 
bequeathed  property  upon  trust  to 
pay  a  particular  debt,  7  Cal.  772. 
The  phrase  corresponds  nearly  with 
the  '  express  trust '  of  36  &  37  Vic.  c. 
66,  sec.  35.  It  contemplates  trusts 
like  those  mentioned  in  arts.  233, 134, 
namely,  such  as  attach  to  property 
ooi^veyed,  or  bequeathed  in  trust,  de- 
posited, pawned  or  mortgaged;  4  Cal. 


919,  per  White  J.  But  it  does  not  ap- 
ply to  a  constructive  trust,  4  Cal.  455, 
nor  to  a  resulting  trust,  4  Mad.  404, 
nor  to  a  case  where  a  testator  chaiges 
debts  generaUy  upon  the  whole  or  part 
of  his  estate,  7  Cal.  772,  nor  to  a  case 
where  the  Government  had  obtained 
possession  of  a  zamind^  by  way  of 
forfeiture,  8  Mad.  525,  S.  C.  L.  R.,  la 
I.  A.  lao:  6  Mad.  402  :  4  All.  187, 
nor,  of  course,  to  a  case  where  there 
is  no  trust^property.  Ex  p.  Smith, 
14  Q.  B.  D.  394. 

^  i.  e.  for  the  purpose  of  recovering 
the  property  for  the  trusts  in  ques- 
tion, L.  K.,  10  Ind.  App.  96  :  S.  C.  6 
All.  I  :  8  Bom.  469.  The  words  '  such 
property*  would  probably  be  held 
to  include  property  into  which  the 
property  originally  entrusted  has  been 
converted,  also  the  produce  thereof. 

*  The  meaning   of    section    10  is 
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11,  Suits  instituted  in  British  India  on  contracts  entered  Suite  on 
into  in  a  foreign  country  are  subject  to  the  rules  prescribed  by  contracte. 
this  Act  ^. 

No  foreign  rule  of  limitation  shall  be  a  defence  to  a  suit  Foreign 
instituted  in  British  India   on  a   contract  entered  into  in  i^^, 
a  foreign  country,  unless  the  rule  has  extinguished  the  con- 
tract ^,  and  the  parties  were  domiciled  in  such  country  during 
the  period  prescribed  by  such  rule. 


PART    III. 


COMPUTATION    OF   PERIOD   OF   LIMITATION. 

12.  In  computing  the  period  of  limitation  prescribed  for 
any  suit,  appeal  or  application,  the  day  from  which  such 
period  is  to  be  reckoned  shall  be  excluded  ^.  ' 

In  computing  the  period  of  limitation  prescribed  for  an 
appeal,  an  application  for  leave  to  appeal  as  a  pauper,  and  an 
application  for  a  review  of  judgment,  the  day  on  which  the 
judgment  complained  of  was  pronounced,  and  the  time  re- 


Exclusion 

of  day  on 
which  right 
to  sue 
accrues. 

Exclusion 
in  case  of 
appeals  and 
certain  ap- 
plications. 


this :  '  Where  a  trust  has  been  created 
expressly  for  some  specific  purpose 
or  object,  and  property  has  become 
vested  in  a  trustee  upon  such  trust 
(either  from  such  person  having 
been  originally  named  as  trustee,  or 
having  become  so  subsequently  by 
operation  of  law),  the  person  or  per- 
sons who  for  the  time  being  may  be 
beneficially  interested  in  that  trust 
may  bring  a  suit  against  such  trustee 
to  enforce  that  trust  at  any  distance 
of  time  without  being  barred  by  the 
law  of  limitation.'  4  Cal.  455,  per 
Garth  O.J.,  and  see  ibid.  923. 

This  section  applies  to  a  suit 
against  trustees  for  the  purpose  of 
charging  certain  property  with  the 
trusts  declared  by  the  author  of  the 
trust  in  respect  of  that  property  and 
for  an  account,  8  Cal.  766. 

But  it  does  not  apply  to  a  claim 
to  vindicate  a  trustee's  personal  right 
to  the  possession  of  immoveable  pro* 
perty  against  another  person  claiming 
that  right  in  the  same  character  (7 


Mad.  417,  following  L.  K.,  10  I,  A. 
90)  :  nor  to  a  suit  against  a  trustee, 
not  to  recover  trust-property  in  specie, 
but  only  for  an  account,  5  Cal,  910 
(see  however  8  Cal.  766,  cited  supra): 
nor,  apparently,  to  cases  where  the 
trustee  actually  disavows  his  trust  and 
sets  up  an  adverse  title,  3  Ben.  A.  C. 
409:  Story,  JEq.  sec.  1520.  And  in 
4  Cal.  469  Markby  J.  thought  that 
sec.  10  did  not  apply  to  mere  fidu- 
ciaries such  as  agents,  factors,  mana- 
gers, Hindii  executors. 

^  5  Moo.  I.  A.  234 :  Bon  v.  Lipp- 
man,  5  CI.  &  Fin.  i :  Lopez  v.  Burslem, 
4  Moo.  P.  C.  300. 

^  This  should  be  '  extinguished  the 
right  resulting  from  the  contract.' 
The  exception  was  suggested  by  Story, 
Conflict  of  haws,  sec.  582. 

«  2  Cal.  336 :  6  Cal.  325 :  2  Bom. 
673:  6  Bom.  H.  C.  A.  C.  J.  51. 
The  expressions  *  year '  and  '  month ' 
in  schedule  II  mean  year  and  month 
reckoned  according  to  the  Gregorian 
calendar,  Act  I  of  1868. 
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quisito  for  obtaining  a  copy  of  the  decree,  sentence  or  order 
appealed  against  or  sought  to  be  reviewed,  shall  be  excluded  ^. 

Where  a  decree  is  appealed  against^  or  sought  to  be 
reviewed,  the  time  requisite  for  obtaining  a  copy  of  the 
judgment  on  which  it  is  founded  shall  also  be  excluded. 

In  computing  the  period  of  limitation  prescribed  for  an 
application  to  set  aside  an  award,  the  time  requisite  for 
obtaining  a  copy  of  the  award  shall  be  excluded. 

13«  In  computing  the  period  of  limitation  prescribed  for 
any  suit^  the  time  during  which  the  defendant  has  been 
absent  from  British  India  shall  be  excluded  ^, 

14.  In  computing  the  period  of  limitation  prescribed  ^  for 
any  suit,  the  time  during  which  the  plaintiffs  has  been 
prosecuting "^  with  due  diligence*  another  civil  proceeding*, 
whether  in  a  Court  of  first  instance  or  in  a  Court  of  appeal^®. 


^  The  time  daring  which  an  appli- 
cation for  a  review  is  pending  should 
not  be  allowed  as  a  matter  of  right. 
Bat  where  a  person  has  with  what  is, 
nnder  the  circumstanoet,  reasonable 
diligence  applied  for  a  review,  and 
the  application  has  been  entertained, 
and  there  was  reasonable  prospect 
that  he  woald  obtain  all  by  the 
application  that  he  could  obtain  by 
the  appeal,  the  Court  would  be  justi- 
fied in  accepting  the  explanation  as 
'  8u£Bcient  cause  *  (sec.  5)  for  not  pre- 
senting the  appeal,  7  Mad.  584. 

'  I  All.  646,  649. 

'  This  section  does  not  include 
applications,  3  All.  185. 

*  This  section  is  in  no  way  affected 
or  qualified  by  sec.  9.  Its  intention 
is  to  save  creditors,  subsequently 
suing  their  debtors,  the  period  during 
which  such  debtors  have  been  absent 
from  British  India,  8  Bom.  569, 
following  4  All.  530  and  dissenting 
from  6  Bom.  103.  In  10  Cal.  440 
Tottenham  J.  is  said  to  have  held  that 
sec.  13  did  not  apply  to  a  case  where, 
to  the  plaintiff's  knowledge,  the  absent 
defendant  is  represented  in  British 
India  by  a  duly  authorised  agent, 
ted  qu.     As  to  what  is  a  return  to 


British  India,  see  Gregory  v.  Hur- 
rilly  5  B.  &  C.  341 .  It  is  not  necessary 
that  the  plaintiff  should  be  aware  of 
the  defendant's  return,  a  N.  W.  P. 

173. 
The  section  does  not,  as  it  ought, 

provide  for  the  case  of  several  de- 
fendants, one  of  whom  only  has  been 
absent  from  British  India>  see  3  Gal. 

360- 

•  by  this  or  any  other  Act,  10  Cal. 
367. 

•  or  the  person  through  whom  he 
claims;  and  see  i  Suth.  Civ.  R.  310, 
where  held  that  a  plaintiff  was  en- 
titled to  exclude  from  the  period  of 
limitation  the  time  during  which  he 
as  defendant  in  a  former  suit  was 
urging  the  same  claim. 

^  Does  this  include  pleading  a  set- 
off, or  resisting  an  appeal  which  has 
been  disallowed  or  rejected  for  want 
of  jurisdiction  or  some  similar  defect  ? 

"  3  Bom.  184  and  233. 

•  i.  e.  apparently,  in  a  Court  having 
jurisdiction  in  British  India,  not  in  a 
foreign  court,  3  Mad.  407.  A  con- 
ciliator is  not  a  Court,  6  Bom.  31 ; 
but  see  8  Bom.  411. 

'»  34  Suth.  Civ.  E.  407,  note. 
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against  the  defendant^,  shall  be  excluded,  where  the  pro- 
ceeding is  founded  upon  the  same  cause  of  action^,  and  is 
prosecuted  in  good  faith  in  a  Court  which,  from  defect  of 
jurisdiction^,  or  other  cause  of  a  like  nature*,  is  unable  to 
entertain  it. 

In  computing  the  period  of  limitation  prescribed  for  a  suit.  Like  ex- 
proceedings  in  which  have  been  stayed  by  order  under  the  ^^^^  ^^ 
Code  of  Civil  Procedure,  section  20,  the  interval  between  the  orderunder 
institution  of  the  suit  and  the  date  of  so  staying  proceedings,  q^^q  g^ 
and  the  time  requisite  for  going  from  the  Court  in  which  ^°- 
proceedings  are  stayed  to  the  Court  in  which  the  suit  is  re- 
instituted,  shall  be  excluded. 

In  computing  the  period  of  limitation  prescribed  for  any  Like  exclu- 
appUcation,  the  time  during  which  the  applicant  has  been  ff^^^i^^ 
making  another  application  for  the   same  relief    shall   be  tion. 
excluded,  where  the  last-mentioned  application  is  made  in 
good  faith  to  a  Court  which  from  defect  of  jurisdiction,  or 
other  cause  of  a  like  nature,  is  unable  to  grant  it  ^. 

Exj)lanation   I. — In   excluding  the  time  during  which  a 
former  suit  or  application  was  pending  or  being  made,  the  - 
day  on  which  that  suit  or  application  was  instituted  or  made, 
and  the  day  on  which  the  proceedings  therein  ended,  shall 
both  be  counted. 

Explanation  11. — A  plaintifE  resisting  an  appeal  presented 
on  the  ground  of  want  of  jurisdiction  shall  be  deemed  to  be 
prosecuting  a  suit  within  the  meaning  of  this  section. 

15,  In  computing  the  period  of  limitation  prescribed  for  Time 
any  suit,  the  institution  of  which  has  been  stayed  by  in-  whT^in- 
junction    or   order,    the    time    of    the    continuance    of    the  8*Jt«*ion 
injunction   or  order,    the  day  on   which  it   was  issued  or  stayed  by 

injunction. 

'  or  the  person  through  whom  he  der  of  parties,  2  All.  632  :  10  Cal.  88; 

derives  liability  to  be  sued;  and  see  over-valuation  of  suit,  7   Cal.   284. 

I  Suth.  Civ.  B.  310.  But  not  limitation,  11  Cal.  264 ;  nor 

'  3  Bom.  223.  absence    of  a  registered  certificate, 

'  2  Mad.  H.  C.  266 :  7  Mad.  H.  C.  10  Bom.  604 ;   nor  omitting  to  give 

242  :  3  Cal.  791  and  817:8  All.  478 :  boundaries,  6  Suth.  Civ.  B.  184 ;  nor 

8  Bom.  H.  C.  228.  bringing  the  previous  suit    in    the 

*  e.  g.  bringing  a  suit  against  one  name  of  a  wrong  person,  7  Cal.  284, 

who  had  died  before  the  plaint  was  367. 

ffled,  1 2  Suth.  Civ.  B.  45  ;  misjoin-  *  24  Suth.  Civ.  B.  303. 
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made^  and   the  day  on  which  it  was  withdrawn^  shall  be 
excluded  ^ 


Time  \Q^  Iq  computing  the  period  of  limitation  prescribed  for  a 

which  suit  for  possession  by  a  purchaser  at  a  sale  in  execution  of  a 
i"w'^*f*'  decree,  the  time  during  which  the  judgment-debtor  has 
attempting  been  prosecuting  a  proceeding  to  set  aside  the  sale  shall  be 

nle. 

Effect  of  17.  When  a  person  who  would,  if  he  were  living,  have  a 
^^  right  to  institute  a  suit  or  make  an  application,  dies  before  the 
right  to  right  accrues,  the  period  of  limitation  shall  be  computed  from 
•ueMcraet.  ^j^^  ^^^^  when  there  is  a  legal  representative  ^  of  the  deceased 
capable  of  instituting  or  making  such  suit  or  application. 

When  a  person  against  whom,  if  he  were  living,  a  right  to 
institute  a  suit  or  make  an  application  would  have  accrued 
dies  before  the  right  accrues,  the  period  of  limitation  shall  be 
computed  from  the  time  when  there  is  a  legal  representative  ' 
of  the  deceased  against  whom  the  plaintiff  may  institute 
or  make  such  suit  or  application  *. 

Nothing  in  the  former  part  of  this  section  applies  to  suits 
to  enforce  rights  of  pre-emption  or  to  suits  for  the  possession 
of  immoveable  property  or  of  an  hereditary  office. 


Effect  of 
fraud. 


18.  When  any  person  having  a  right  to  institute  a  suit  or 
make  an  application  has,  by  means  of  fraud  *,  been  kept  ®  from 


*  3  Bom.  i8a :  8  Mad.  239,  234. 
This  section  relates  only  to  injunc- 
tions and  orders  staying  the  institu- 
tion of  suitgy  and  'suit*  does  not 
include  an  'application*  (sec.  3). 
Therefore,  where  an  injunction  ob- 
tained against  the  execution  of  a 
decree  has  been  discharged,  the  time 
during  which  it  was  in  force  cannot 
be  deducted  under  this  section  in 
computing  the  period  within  which 
execution  may  be  applied  for,  5  Bom. 
30.    But  see  infra,  sched.  II.  art.  1 78. 

*  2  Suth.  Misc.  9.  Other  exclu- 
sions are  the  Sind  Encumbered 
Estates  Act,  XX  of  1881,  sec.  19,  and 
the  Broach  and  Kaira  Encumbered 
Estates  Act,  XXI  of  1881,  sec.  19. 


'  SeeActsXXIofi87o,Vof  1881, 
sec.  8a,  and  4  Cal.  34a. 

*  7  Cal.  637,  632. 

'  See  the  Contract  Act,  sec.  17 :  ai 
Suth.  Civ.  R.  245,  col.  I  :  2  Cal.  8, 
note :  3  Mad.  384,  399 ;  and  Dean  v. 
Thwaite,  ai  Beav.  631.  As  to  fraud 
by  a  third  person,  see  a  Cal.  i  and 
I  Ben.  A.  C.  76. 

'  This  implies  that  the  fraud  must" 
be  active,  as  in  the  English  case  of 
Vane  v.  Vane,  L.  B.,  8  Ch.  App.  383, 
where  the  plaintiff  (really  the  eldest 
legitimate  son  of  his  parents),  was  de- 
signedly brought  up  in  the  belief 
that  he  was  only  the  second  legiti- 
mate son. 
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the  knowledge  o£  such  right  or  of  the  title  on  which  it  is 
founded, 

or  where  any  document  necessary^  to  establish  such  right 
has  been  fraudulently  concealed  from  him, 

the  time  limited  for  instituting  a  suit  or  making  an  appli- 
cation 

(a)  against  the  person  guilty  of  the  fraud  or  accessory 
thereto,  or, 

(b)  against  any  person  claiming  through  him  otherwise 
than  in  good  faith  and  for  a  valuable  consideration  ^, 

shall  be  computed  from  the  time  when  the  fraud  first 
became  known  to  the  person  injuriously  affected  thereby,  or, 
in  the  case  of  the  concealed  document,  when  he  first  had  the 
means  of  producing  it  or  compelling  its  production  ^, 

19,  If,  before  the  expiration  of  the  period  prescribed  *  for  a  Effect  of 
suit  or  application  in  respect  of  any  property  or  right  ^,  an  J^^ment 
acknowledgment  •  of  liability  in  respect  of  such  property  or  in  writing, 
right "'^  has   been   made   in   writing®  signed^   by  the  party 


*  such  as  a  will  or  codicil,  not 
one  only  useful  in  evidence,  7  Mad. 
H.  C.  22. 

*  See  5  Mad.  H.  0.  390 :  i  Bom. 
269. 

*  14  Cal.  679. 

*  by  any  rule  of  limitation  for  the 
time  being  in  force.  But  see  5  Bom. 
688,  a  decision  on  Act  IX  of  187 1. 

'^  This  includes  an  application  for 
the  execution  of  a  decree,  8  Gal. 
716:  9Cal.  730:  3 All.  247:  5  All.  205; 
and  an  application  for  the  postpone- 
ment of  an  execution-sale,  10  Bom. 
108,  III.  But  see  5  Mad.  171, 
where  the  Madras  High  Court  (dis- 
senting from  the  High  Court  at  Alla> 
habad,  3  All.  247)  held  that  this 
section  does  not  apply  to  applications 
in  execution  of  decrees,  and  that  the 
applications  intended  are  proceedings 
where  relief  in  respect  of  some  pro- 
perty or  right  is  sought  otherwise  than 
by  regular  suit,  e.  g.  under  the  Acts 
regulating  the  rights  of  landlord  and 
tenant  in  Bengal. 

*  2  Bom.  H.  C.  330:  5  Cal.  215  r 


8  Cal.  716.  There  cannot  be  an  ac-  t 
knowledgment  without  knowledge  { 
that  the  party  is  admitting  something,  ' 
8  Bom.  102. 

^  The  acknowledgment  of  liability 
must  be  precisely  in  respect  of  the 
right  claimed,  6  Mad.  182.  As  to 
acceptance  of  a  sale-certificate  granted 
to  the  purchaser  of  mortgagee's  in- 
terest, see  ibid.  325  :  as  to  letter  by 
drawer  to  drawee  of  dishonoured 
hundl,  requesting  him  to  pay  the 
amount,  7  Mad.  392. 

*  2  Mad.  H.C.  307:  5 ibid.  90:  6ibid. 
267  :  7  Bom.  A.  C.  125  :  6  Ben.  299. 

^  either  at  the  beginning  or  end, 
or  in  the  body  of  the  instrument. 
It  is  not  the  practice  of  Hindti 
bankers  to  sign  their  letters  at  the 
foot.  Their  letters  are  ordinarily 
headed  with  an  intimation  of  the 
addressee  and  sender,  i  All.  685. 
Where  the  whole  of  a  hhdta  (or 
account  stated)  is  written  by  the 
debtor  himself,  his  name  occurring  at 
the  top  of  the  entry,  the  khdta  is 
sufficiently  signed*  5  Bom.  89. 
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against  whom  such  property  or  right  is  claimed,  or  by  some 
person  through  whom  he  derives  title  or  liability,  a  new 
period  ^  of  limitation,  according  to  the  nature  of  the  original 
liability,  shall  be  computed  from  the  time  when  the  ac- 
knowledgment was  so  signed. 

When  the  writing  containing  the  acknowledgment  is  un- 
dated, oral  evidence  may  be  given  of  the  time  when  it  was 
signed;  but  oral  evidence  of  its  contents  shall  not  be  re- 
ceived *. 

Kxplanafion  L — For  the  purposes  of  this  section  an  ac- 
knowledgment may  be  sufficient,  though  it  omits  to  specify  the 
exact  nature  of  the  property  or  right,  or  avers  that  the  time 
for  payment,  delivery,  performance  or  enjoyment  has  not  yet 
come,  or  is  accompanied  by  a  refusal  to  pay,  deliver,  perform 
or  permit  to  enjoy,  or  is  coupled  with  a  claim  to  a  set-ofE,  or 
is  addressed  to  a  person  other  than  the  person  entitled  to  the 
property  or  right  *. 

Exjilanation  IL — In  this  section  '  signed '  means  signed  either 
personally  or  by  an  agent  duly  authorized  in  this  behalf  *. 

Effect  of         20.  When  interest  on  a  debt  or  legacy  is,  before   the 
P*^^^*^^ expiration  of  the  prescribed  period*,  paid*  as  such''  by  the 

person  liable  to  pay  the  debt  or  legacy,  or  by  his  agent  duly 

authorized  in  this  behalf, 

or  when  part  of  the  principal  of  a  debt®  is,  before  the 

expiration  of  the  prescribed  period,  paid  •  by  the  debtor  or  by 

his  agent  duly  authorized  in  this  behalf. 


such. 


Part-pay- 
ment of 
principal. 


^  II  Bom.  a 83,  following  6  Cal.  340. 

'  This  does  not  exdude  oral  evi- 
dence of  the  contents  of  an  acknow- 
ledgment which  has  been  destroyed 
or  lost,  I  a  Cal.  a67  :  13  Oal.  apa. 

'  reversing  the  decision  in  a  Hyde, 
14.  Acknowledgment  by  a  principal 
as  surety  only  has  been  held  suifi- 
cient,  10  All.  93.  When  the  acknow- 
ledgment is  of  a  debt  exceeding  rs.  ao 
it  cannot  be  given  in  evidence  unless 
it  is  stamped. 

*  7  Bom.  515,  where  a  balance  of 
account  was  written  by  A  at  the 
request  of  an  illiterate  debtor  B,  in 
J?*8  name  and  signed  by  A  in  his  own 
name,  and  this  was  held  sufficient. 


The  manager  of  a  Hindti  family 
has  the  same  authority  to  acknow- 
ledge^ as  he  has  to  create,  debts 
on  behalf  of  the  family ;  but  he  has  no 
power  to  revive  a  time-barred  claim 
unless  he  is  expressly  authorized  to 
do  so,  5  Mad«  169:  14  Ben.  ai,  49; 
see,  however,  i  Mad.  385,  386. 

'  of  limitation,  not  the  period  pre- 
scribed for  the  payment  of  the  debt, 
6  Cal.  815. 

*  See  the  Contract  Act,  sec.  50. 
^  3  Bom.  198. 

*  A  sum  realized  by  an  execution- 
sale  cannot  be  considered  part  pay- 
ment within  the  meaning  of  this 
clause,  6  Bom.  626. 
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a  new  period  of  limitation,  according"  to  the  nature  of  the 
original  liability,  shall  be  computed  from  the  time  when  the 
payment  ^  was  made  : 

Provided  that,  in  the  case  of  part-payment  of  the  principal 
of  a  debt,  the  fact  of  the  payment^  appears  in  the  hand- 
writing ^  of  the  person  making  the  same  *. 

Where  mortgaged  land  is  in  the  possession  of  the  mort-  Receipt  of 
gag-ee,  the  receipt  of  the  produce  of  such  land  shall  be  mortgaged 
deemed  to  be  a  payment  for  the  purpose  of  this  section  ^. 

21.  Nothing  in  sections  19  and  20  renders  one  of  several 
joint  contractors,  partners,  executors  or  mortgagees  chargeable 
by  reason  only  ®  of  a  written  acknowledgment  signed,  or  of  a 
payment  made  by,  or  by  the  agent  of,  any  other  or  others  of 
them. 


22.  When,  after  the  institution  of  a  suit,  a  new  plaintiff 
or  defendant  is  substituted  or  added,  the  suit  shall,  as  regards 
him,  be  deemed  to  have  been  instituted  when  he  was  so  made 
a  party  "'^ : 

Provided  that,  when  a  plaintiff  dies,  and  the  suit  is  con- 
tinued by  his  legal  representative,  it  shall,  as  regards  him,  be 
deemed  to  have  been  instituted  when  it  was  instituted  by  the 
deceased  plaintiff : 


Iftnd. 

One 

joint  con- 
tractor 
etc.  not 
chargeable 
by  reason 
of  acknow> 
ledgment 
by  another. 

Substi- 
tuting or 
adding 
new  plain- 
tiff  or 
defendant. 

Proviso 

where 

original 

plaintiff 

dies. 


*  See  the  Contract  Act,  sec.  50. 

*  The  appropriation  of  the  pay- 
ment need  not  appear,  6  Mad.  281. 
As  to  this  see  the  Contract  Act,  sees. 
59-61. 

'  Signature  by  mark  is  enough, 
7  Mad.  55,  76.  Sed  quaere.  The  en- 
dorsement by  the  debtor  of  a  cheque 
to  the  creditor  is  not  sufficient  evi- 
dence of  part-payment,  9  Mad.  271. 

*  In  this  section  '  debt '  means  a 
lii^bility  to  pay  money  for  which  a 
suit  could  be  brought,  and  not  one 
for  which  a  judgment  has  been  ob- 
tained, 2  Cid.  468.  Contra  5  All. 
201. 

^  But  the  receipt  of  the  produce  of 
land  held  imder  a  mortgage-deed  re- 
quired to  be,  but  not,  registered,  is 
not  such  a  payment,  7  Mad.  539. 

The  rule  as  to  excluding  the  first 


day  (sec.  12)  applies  to  cases  under 
sees.  19  and  20. 

*  When  a  partner  signs  the  ac- 
knowledgment it  must  be  shown  that 
he  had  authority,  express  or  implied, 
to  do  so.  In  a  going  mercantile  con- 
cern such  agency  is  to  be  presumed  as 
an  ordinary  rule,  10  Bom.  358. 

^  6  Cal.  823-4:  7  Cal.  287.  As 
to  the  effect  of  this  section  in 
case  of  joint  contractees,  see  6  Cal. 
824  (dissenting  from  3  Cal.  26)  :  7 
Bom.  219.  There  is  no  analogous 
provision  with  respect  to  appeals, 
and  therefore  the  Court  may  in  its 
discretion  allow  a  party  to  be  added 
to  the  record  after  the  period  pre- 
scribed for  the  admission  of  an  appeal 
has  elapsed,  2  All.  109,  and  see  ibid. 
487. 
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ProTlao 

wher* 

oriffioAl 

de&ndaat 

diet. 


Continoiiig 
breAohet 
ftnd 
wrong!. 


Suit  for 
oompensA- 
tion  for  ftoi 
not  action- 
able with- 
out upeoial 
damage. 


Ck>mpata- 
tion  of 
time  men- 
tioned  in 
instru- 
ments. 


ProTided  also,  that,  when  a  defendant  dies,  and  the  suit  is 
continued  against  his  l^al  representative,  it  shall,  as  legsrds 
him,  be  deemed  to  have  been  instituted  when  it  was  instituted 
against  the  deceased  defendant  ^. 

23.  In  the  case  of  a  continuing  breach  of  contract '  and  in 
the  case  of  a  continuing  wrong  independent  of  contract', 
a  fresh  period  of  limitation  b^ns  to  run  at  every  moment  of 
the  time  during  which  the  breach  or  the  wrong,  as  the  case 
may  be,  continues*. 

24.  In  the  case  of  a  suit  for  compensation  for  an  act 
which  does  not  give  rise  to  a  cause  of  action  unless  some 
specific  injury  actually  results  therefrom,  the  period  of  limi- 
tation shall  be  computed  from  the  time  when  the  injury 
results. 

lUusireiiicns, 

(a)  A  owns  the  mrface  of  a  field.  B  owns  the  subsoil.  B 
digs  coal  i hereout  without  causiog  any  immediate  apparent  injury 
to  the  surface,  but  at  last  the  surface  subsides,  llie  period  of 
limitation  in  the  case  of  a  suit  by  A  against  B  runs  from  the  time 
of  the  subsidence  ^ 

(6)  A  Fpeaks  and  publishes  of  B  slanderous  words  not  action- 
able in  themselves  without  special  damage  caused  thereby.  C  in 
consequence  refuses  to  employ  J9  as  his  clerk.  The  period  of 
limitation  in  the  case  of  a  suit  by  B  against  A  for  compensation 
for  the  slander  does  not  commence  till  the  refusal '. 

25.  All  instruments  shall,  for  the  purposes  of  this  Act, 
be  deemed  to  be  made  with  reference  to  the  Gregorian 
calendar'^. 


'  Thii  teotion  does  not  apply  to  a 
case  in  which  the  person  to  whom  a 
right  of  suit  is  assigned  after  the 
institation  of  the  snit  obtains  leave 
to  carry  on  the  suit,  5  Cal.  720. 
Nor  does  it  apply  to  appeals,  a  All. 
107. 

^  4  AU.  493:  10  All.  85.  As  to 
the  vendor's  covenant  for  qniet  enjoy* 
ment,  see  2  Bom.  293  :  as  to  a  cove- 
nant by  a  purchaser  to  pay  certain  fees 
annually  to  the  vendor,  4  AU.  493. 

'  6  Bom.  20  (obstruction  to  drain, 
L.  R.,  7  I.  A.  248) :  S.  C.  6  Cal.  394 
(obstruction  to  flow  of  water). 


*  This  section  must  be  read  in 
oonnexi(m  with  articles  37,  38  and 
39  of  the  second  schedule. 

'  Backhouse  v.  Bonami,  9  H.  L.  C. 
503,  and  see  II  App.  Ga.  127. 

*  BuUen  &  Leake,  3rd  ed.  749 :  see 
3  Mad.  H.  C.  407. 

^  This  means  that  the  parties  to 
every  instrument  shaU  be  deemed  to 
have  used  the  terms  'year'  and 
'month'  in  the  sense  which  they 
bear  in  the  Gregorian  calendar.  4 
Bom.  103.  See  4  Cal.  497,  on  Ben. 
Act  VIII  of  1869. 
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lUustraiians. 

(a)  A  Hindd  makes  a  promissory  note  bearing  a  Native  date 
only,  and  payable  four  months  after  date.  The  period  of  limitation 
applicable  to  a  suit  on  the  note  runs  from  the  expiry  of  four 
months  after  date  computed  according  to  the  Gregorian  calendar  \ 

(h)  A  Hindu  makes  a  bond,  bearing  a  Native  date  only,  for 
the  repayment  of  money  within  one  year.  The  period  of  limitation 
applicable  to  a  suit  on  the  bond  runs  from  the  expiry  of  one  year 
after  date  computed  according  to  the  Gregorian  calendar  ^. 


PAET  IV  B. 

ACqUISITION   OP   OWNEESHIP  BY   POSSESSION^. 

26«  Where  the  access  and  use  of  light  or  air  ^  to  and  for  any  Aoquisition 
building  have  been  peaceably  enjoyed  therewith,  as  an  easement,  easementB. 
and  as  of  right  ®,  without  interruption,  and  for  twenty  years, 

and  where  any  way  or  watercourse,  or  the  use  of  any  water, 
or  any  other  easement  '^  (whether  affirmative  or  negative)  has 
been  peaceably  and  openly  ®  enjoyed  ®  by  any  person  claiming 


^  This  applies  even  wliere  it  appears 
on  the  face  of  the  note  that  lanar 
months  were  intended  by  the  parties,  6 
Bom.  83, 85.  A  fortiori  when  the  note 
bears  an  English  as  well  as  a  Native 
date,  as  in  7  Bom.  H.  G.  A.  G.  J.  77. 

^  See  note  7,  previous  page. 

*  Of  this  Part,  sees.  26  and  2  7  have, 
in  the  Madras  Presidency,  the  Gentral 
Provinces  and  Goorg^  been  repealed 
and  reenacted  with  some  change,  by 
the  Easements  Act,  Y  of  188  a,  supra 
vol.  I.  pp.  893,  904,  905. 

*  This  Act  'has  nothing  to  do  with 
prescription/  which  'implies  a  grant.' 
But  rights  of  way,  as  well  as  other 
easements,  may  still  be  claimed  in 
India  by  prescription,  5  Mad.  2261 
6  Gal.  394,  812 ;  and  when  so  claimed 
the  conditions  of  their  acquisition  in 
England  (the  knowledge  on  the  part  of 
the  servient  owner  and  his  capacity 
to  obstruct)  will  be  rec(^nised  in 
India,  10  Gal.  218,  per  Garth  G.J. 
That  the  non-statutory  law  of  prescrip- 
tion applicable  to  India  is  the  Eng- 
lish law  before  the  Prescription  Act,  2 
4d  3  Will.  IV,  c.  71,  see  6  Ben.  85 :  la 

"  Ben.  406 :  3  Ben.  0.  G.  J.  41. 

*  14  Gal.   839,   following  3   Ben. 


O.  G.  J.  41. 

'  i.  e.  as  claiming  a  right  thereto 
against  all  persons,  and  especially 
as  against  the  owner  of  the  servient 
tenement,  15  Ben.  365,  366,  and  see 
23  Suth.  Giv.  R.  52.  The  enjoyment 
of  apertures  admitting  light  and 
air  is  an  enjoyment  '  as  of  right ' 
when  it  is  open  and  manifest,  not 
furtive  or  invisible,  and  when  it  is 
not  had  in  such  wise  as  to  involve 
the  admission  of  an  obstructive  right 
in  the  owner  of  the  alleged  servient 
tenement.  The  phrase  does  not  mean 
a  right  acquired  through  grant  &om 
the  servient  owner,  though  the  pre* 
sumption  of  a  grant  from  an  enjoy- 
ment for  20  years  was  the  basis  of 
the  English  law  on  the  subject,  7 
Bom.  524,  525. 

'  This  includes  a  fishery,  sec.  3, 
supra,  p.  959;  see  5  Gal.  524-6  and 
945  :  9  Gal.  698,  703. 

^  I  Gal.  422  :  10  Gal.  214.  The 
enjoyment  need  not  be  actually  known 
to  the  servient  owner,  ib.  218. 

*  Notwithstanding  illustration  (i), 
this  does  not  mean  '  actually  used,' 
7  Gal.  136. 
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title  thereto  as  an  easement  and  as  of  rights  withoat  inter- 
ruption^ and  for  twenty  years, 

the  right  to  such  access  and  use  of  light  or  air,  way,  water- 
course, use  of  water,  or  other  easement,  shall  be  absolute  and 
indefeasible. 

Each  of  the  said  periods  of  twenty  years  shall  be  taken  to 
be  a  period  ending  within  two  years  next  before  the  insti- 
tution of  the  suit  wherein  the  claim  to  which  such  period 
relates  is  contested  ^. 

Explanation. — Nothing  is  an  interruption  within  the  meaning* 
of  this  section,  unless  where  there  is  an  actual  discontinuance 
of  the  possession  or  enjoyment  by  reason  of  an  obstruction  by 
the  act  of  some  person  other  than  the  claimant,  and  unless 
such  obstruction  is  submitted  to  or  acquiesced  in  for  one  year 
after  the  claimant  has  notice  thereof  and  of  the  person  making 
or  authorizing  the  same  to  be  made  ^. 

lUvMrojUons, 

(a)  A  suit  is  brought  in  1881  for  obatmcting  a  right  of  way. 
The  defendant  admits  the  obstruction  but  denies  the  right  of  way. 
The  plaintiff  proves  that  the  right  was  peaceably  and  openly 
enjoyed  by  him,  claiming  title  thereto  as  an  easement  and  as  of 
right,  without  interruption,  from  ist  January  i860  to  ist  of 
January  1 880.     The  plaintiff  is  entitled  to  judgment. 

(6)  In  a  like  suit  also  brought  in  1881  the  plaintiff  merely 
proves  that  he  enjoyed  the  right  in  manner  aforesaid  from  1858  to 
1878.  The  suit  shall  be  dismissed,  as  no  exercise  of  the  right  by 
actual  user  has  been  proved  to  have  taken  place  within  two  years 
next  before  the  institution  of  the  suit'. 

(c)  In  a  like  suit  the  plaintiff  shows  that  the  right  was  peace- 
ably and  openly  enjoyed  by  him  for  twenty  years.  The  defendant 
proves  that  the  plaintiff  on  one  occasion  during  the  twenty  years  had 
asked  his  leave  to  enjoy  the  right.     The  suit  shall  be  dismissed. 

27.  Provided  that,  when  any  land  or  water  upon,  over,  or 


'  24  Suth.  Civ.  R.  395. 

'  As  to  the  issues  to  be  framed 
under  this  section,  see  6  Cal.  81  a. 

The  provisions  of  section  26  do 
not  exclude,  or  interfere  with,  the 
acquirement  of  title  otherwise  than 
under  them.  The  Act  is  remedial, 
not  prohibitory  or  exhaustive,  6  Cal. 
394 :  L.  R.,  7 1.  A.  340,  246-247. 

'  Illustrations  ought  never  to  be 
allowed  to  control  the  plain  meaning 


of  the  section  itself,  and  certainly 
they  ought  not  to  do  so  when  the 
effect  would  be  to  curtail  a  right 
which  the  section  in  its  ordinary 
sense  would  confer.  This  illustration, 
therefore,  so  far  as  it  seems  to  imply 
that,  in  the  case  of  discontinuous 
easements,  actual  user  is  to  continue 
for  the  whole  period  of  twenty  years, 
must  be  rejected,  7  Cal.  135,  136. 
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from  which  any  easement  has  been  enjoyed  or  derived  has  Exclusion 
been  held  under  or  by  virtue  of  any  interest  for  life  or  any  ^^  reverb 
term  of  years  exceeding  three  years  from  the  granting  thereof,  aioner  of 
the  time  of  the  enjoyment  of  such   easement  during  the  tenement, 
continuance  of  such  interest  or  term  shall  be  excluded  in  the 
computation  of  the  said  last-mentioned  period  of  twenty  years, 
in  case  the  claim  is,  within  three  years  next  after  the  de- 
termination of  such  interest  or  term,  resisted  by  the  person 
entitled^  on  such  determination,  to  the  said  land  of  water. 

lUfistration, 

A  sues  for  a  declaration  that  he  is  entitled  to  a  right  of  way 
over  ^'s  land.  A  proves  that  he  has  enjoyed  the  right  for  twenty-five 
years ;  but  B  shows  that  during  ten  of  these  years  C,  a  Hindu 
widow,  had  a  life  interest  in  the  land,  that  on  C'a  death  B  became 
entitled  to  the  land,  and  that  within  two  years  after  (7s  death  he 
contested  ^'s  claim  to  the  right.  The  suit  must  be  dismissed,  as 
A,  with  reference  to  the  provisions  of  this  section,  has  only  proved 
enjoyment  for  fifteen  years. 

28.  At  the  determination  of  the  period  hereby  limited  Extin- 

j  i»        •      j'^    A*  'i    i»  •  <»  guishment 

to  any  person  tor  mstitutmg  a  suit  tor  possession  of  any  ^f  rfg^t 
property,  his  right  to  such  property  shall  be  extinguished  ^.      toproperty. 


*  Compare  3  &  4  Wm.  IV,  c.  27, 
Bee.  34.  Neither  a  special  mode  of 
devolution,  nor  an  incapacity  for 
alienation,  wiU  prevent  limitation 
from  operating  against  an  estate, 
even  in  the  case  of  sacred  property, 
which  is  generally  inalienable,  9 
Bom.  231,  per  West  J.,  citing  Atutin 
V.  Llewellyn f  9  East,  276  :  Mayor  of 
Brighton  v.  Guardians  of  Brighton^ 
L.  K.,  5  G.  P.  368,  and  the  Indian 
cases  in  6  Bom.  299,  300 :  7  Bom. 
188,  and  7  Mad.  337.  When  the  prin- 
cipal demand  is  lost,  suits  for  accessory 
liabilities,  such  as  interest  on  arrears, 
are  lost  also,  i  Mad.  231,  per  Hollo- 
way  J.,  citing  Savigny,  SyH.,  v.  §  311. 

As  regards  debts  the  Indian  laws  of 
limitation  merely  bar  the  remedy, 
but  do  not  extinguish  the  right,  5 
Cal.  897  :  6  Gal.  340 :  and  this  view 
is  certainly  supported  by  the  Contract 


Act,  sec.  25,  cl.  (3).  But  see  the  same 
Act,  sec.  2,  d.  (J),  The  Bombay  High 
Court  seems  to  doubt,  5  Bom.  647. 

As  to  acquisitive  prescription,  see  8 
Bom.  H.C.  A.  G.  J.  171,  and  9  Bom. 
227,  per  West  J.  The  Calcutta 
High  Court  has  held  that  twelve 
years'  continuous  possession  of  land 
by  a  wrongdoer  not  only  extinguishes 
the  title  .of  the  rightful  owner,  but 
confers  a  good  title  upon  the  wrong- 
doer. It  has,  further,  held  (in  ii  Ben. 
237)  that  the  title  of  the  wrong-doer 
can  be  transferred  to  a  third  person 
while  it  is  in  course  of  acquisition 
and  before  it  has  been  perfected  by 
a  twelve  years*  possession,  3  Cal.  226, 
citing  1 1  Moore,  I.  A.  345  :  8  Ben. 
540;  and  20  Suth.  Civ.  B.  104.  As 
to  acquiring  possessory  title  to  a 
mortgaged  estate,  see  7  Mad.  26. 
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THE  FIBST  SCHEDULE. 


{See  Section  a.) 


Number  and 
year  of  Aete, 

X  of  1865       .. 


IX  of  1871 

X  of  1877 


TitU, 


Extent  of  repeal. 


The  Indian  Saoces-  |  In  section  331,  the  words  *  within  two 
don  Act.  !     yean  after  the  death  of  the  testator, 

or  one  year  after  the  legacy  has 
been  paid.* 


The  Indian  limita- 
tion Act,  1871. 

The  Code  of  Civil 
Procedure. 


The  whole. 


Section  599,  and  in  section  601  the 
words  '  within  thirty  days  firom  the 
date  of  the  order.' 


THE  SECOND  SCHEDULE. 

{See  eeetion  4.) 
First  Division  :   Suits. 


Description  of  rait. 


I.  To  contest  an  award  of  the 
Board  of  Revenue  under  Act 
No.  XXIII  of  1863  {to  provide 
for  the  adjudication  of  claims 
to  waste'lands). 


2.  For  compensation  for  doing,  or 
for  omitting  to  do,  an  act 
alleged  to  be  in  pursuance  of 
any  enactment  in  force  for  the 
time  being  in  British  India. 


3.  Under  the  Specific  Belief  Act, 
1877,  section  9^,  to  recover 
possession  of  immoveable 
property. 


Period  of 
limitation. 


Pabt  1. 

Thirty  days. 

One  year     ... 


Part  II. 
Ninety  days. 
Ninety  days 


Part  ni. 

Six  months. 

Six  months .., 


Timefirom  which  period 
begins  to  run. 


When  notice  of  the 
award  is  delivered  to 
the  plaintiflF. 


When  the  act  or  omis^ 
sion  takes  place. 


When  the  dispossession 
occurs. 


*  This  section  does  not  apply  to  a  mere  trespasser,  supra,  vol.  I.  p.  948. 
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JDescnption  of  suit. 


Under  Act  No.  IX  of  i860  {to 
provide  for  the  speedy  deter- 
mination of  certain  disputes 
hettpecn  workmen  engaged  in 
railway  and  other  public 
works  and  their  employers), 
section  one. 

Under  the  Code  of  Civil  Pro- 
cedure, chapter  XXXIX  (Of 
kummary  procedure  on  negoti- 
able instruments)  ^. 


6.  Upon  a  Statute,  Act,  Regulation 

or  Bye-law,  for  a  penalty  or 
forfeiture. 

7.  For  the  wages  of  a  household 

servant',  artisan^ or  labourer^ 
not  provided  for  by  this  sched- 
ule, No.  4. 

8.  For  the  price  of  food  or  drink 

sold  by  the  keeper  of  a  hotel, 
tavern  or  lodging-house. 

9.  For  the  price  of  lodging 

10.  To  enforce  a  right  of  preemp- 

tion,, whether  the  right  is 
founded  on  law,  or  general 
usage,  or  on  special  contract '. 


Period  of 
limitation. 


Six  months... 


Ditto    

Pabt  IV. 
One  year. 
One  year 

Ditto 


Ditto   ... 


Ditto , 


'Ditto 


Tims  from  which  period 
begins  to  run. 


Fmsi 
Divisioif. 

Suits, 


When  the  wages,  hire 
or  price  of  work  claimed 
accrue  or  accrues  due. 


When  the  instrument 
sued  upon  becomes  due 
and  payable. 


When    the    penalty    or 
forfeiture  is  incurred. 

When  the  wages  accrue 
due*. 


When  the  food  or  drink 
is  delivered. 

When  the  price  becomes 
payable. 

When  the  purchaser 
takes,  under  the  sale 
sought  to  be  impeach- 
ed, physical  possession^ 
of  the  whole  of  the 
property  sold,  or,  where 
the  subject  of  the  sale 
does  not  admit  of  phy- 
sical possession,  when 
the  instrument  of  sale 
is  registered  \ 


*  Supra,  pp.  669-671. 

*  6  Suth.  Civ.  Ref.  1 1 :  I  Ben.  S.  N» 
XX :  4  Bon.  Appx.  68. 

»  2  Mad.  H.  C.  6. 

*  6  Suth.  Civ.  Ref.  33. 

*  2  Mad.H.C.387.  A  person  whose 
duties  are  to  sweep  and  clean  a  temple 
and  provide  flowers  for  daily  worship 
and  garlands  for  the  idol  is  not  a 
•  household  servant '  or  *  labourer,'  7 
Mad.  99.  And  art.  7  does  not  apply 
to  the  pay  of  a  teacher  of  wrestling 
and  fencing,  8  Mad.  H.  C.  87;  nor 
to  a  suit  against  any  one  not  liable 
as  master  or  employer,  4  Mad.  H.  C. 

43. 


*  7  All.  169.  This  article  does  not 
apply  to  suits  to  enforce  a  right  of  pre- 
emption in  respect  of  a  mortgage  by 
conditional  sale,  4  All.  218,  415.  As 
to  the  former  law  see  i  All.  315. 

^  2  All.  409  :  3  All.  175  :  4  All.  24 
and  293  :  9  AH.  234.  Article  10  does 
not  provide  for  the  case  where  the 
property  does  not  admit  of  physical 
possession,  and  being  under  rs.  100 
in  value  is  conveyed  by  an  unregis- 
tered instrument. 

*  4  All.  179.  It  will  be  remem- 
bered that  preemptors  are  expressly 
excluded  from  the  benefit  of  sec- 
tion 7. 
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F1B8T 

i)lTI8101l. 


DeMCription  qfiuit. 


11.  Bj  a  penoB  acfAUUt  whom  •& 
order  it  paned  under  section 
aSo,  a8i,  aSa  or  335  *  of  the 
Code  of  Civil  Prooednre,  to 
establish  his  right  to,  or  to  the 
present  possession  of,  the 
property  comprised  in  the 
order*. 

12.  To  set  aside  any  of  the  fol- 
lowing sales : — 

(a)  sale  in  execation  of  a  deore* 
of  a  civil  Court*; 

(6)  sale  in  pursuance  of  a  decree 
or  order'  of  a  Collector  or 
other  officer  of  revenue ; 

(0)  sale  fcr  arrears  for  Gtovem- 
ment  revenue,  or  lor  any 
demand  recoverable  as  such 
arrears'; 

(rf)  sale  of  a  patnl  taluq  sold  for 
current  arrears  of  rent. 

Sjrplanation. — In  this  clause  '  pat- 
nl *  includes  any  intermediate 
tenure  ;  saleable  for  current 
arrears  of  rent '. 

13.  To  alter  or  set  aside'  a  deci- 
sion or  order'  of  a  Civil  Court 
in  any  proceeding  other  than 
a  suit  ^'. 


Period  of 
limitatiou. 


One  year 


Ditto 


Ditto  .. 


Time  from  which  period 
oegim  to  ru». 


The  daie  of  the  order. 


When  the  sale  is  con- 
firmed, or  would  other- 
wise have  become  final 
and  conclusive  had  no 
such  suit  been  brought' 


The  date  of  the  final 
declsioB  or  order  in  the 
case  by  a  Court  com- 
petent to  determine  it 
finally. 


'  It  is  probable  that  sec.  333  was 
here  omitted  by  oversight,  8  Mad. 
8a. 

'  Art.  1 1  refers  only  to  suits  con- 
templated by  sec.  263  of  the  Civil 
Procedure  Code,  la  Cal.  453. 

'  Art.  12  is  intended  to  protect 
bond  Jlde  purchasers  only,  9  Mad. 
457*  460. 

*  This  applies  to  suits  by  strangers, 
as  well  as  by  parties  to  the  suit,  7 
Mad.  a6i ;  but  see  5  Mad.  54,  where 
the  sale  was  a  nullity  and  art.  i  a  did 
not  ^>ply.  And  see  1 1  Bom.  1 19, 1 23 ; 
12  Bom.  18,  and  6  Suth.  Civ.  B.  305 
(sham  sales). 

'  'Order*  here  means  an  order  of 
the  nature  of  a  decree,  or  made  by  the 
Collector  or  other  revenue  officer  in 


his  judicial  capacity,  8  Bom.  H.  C, 
A.  C.  J.  219. 

*  This  applies  although  no  arrears 
were  actually  due  when  the  sal*  took 
place,  8  Cal.  339. 

^  Article  1 2  applies  cmly  when  the 
plaintiff  would  be  bound  by  the  sale 
if  he  did  not  succeed  in  getting  it  set 
aside,  xi  Bom.  130,  and  see  ibid.  429. 

»  5  Cal.  86. 

*  Le.  a  decision  or  order  which, 
until  rerersed,  is  valid  and  binding 
on  the  plaintiff.  It  has  been  held  that 
art.  13  does  not  apply  when  the  order 
merely  amounts  to  a  declaration  that 
the  Court  has  no  jurisdiction  to  act  in 
the  proceeding  before  it,  6  Cal.  14  a ; 
sed  qu, 

^®  4  Bom.  31  ;  13  Cal.  159. 
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Description  of  suit. 


14.  To  set  aside  any  act  or  order 

of  an  officer  of  Goyemment  in 
kis  official  capacity,  not  herein 
otherwise  ezpressly  provided 
for. 

15.  Against  Government  to  set 
aside  any  attachment,  lease 
or  transfer  of  immoveable  pro- 
per^ by  the  revenue  authorities 
for  arrears  of  government 
revenue  *. 

1 6.  Against  Government  to  recover 
money  paid  under  protest  in 
satisfaction  of  a  claim  made  by 
the  revenue  authorities  on  ac- 
count of  arrears  of  revenue 
or  on  account  of  demands 
recoverable  as  such  arrears. 

17.  Against  Government  for  com- 

pensation for  land  aocjuired  for 
public  purposes. 

18.  Like  suit  for  compensation 
when  the  acquisition  is  not 
completed  \ 

19.  For  compensation  for  false 
imprisonment. 

20.  By  executors,  administrators  or 
representatives  under  Act  No. 
XII  of  1855  (to  enable  execu- 
torSy  administrators  or  repre- 
sentatives to  sue  and  be  sued 
for  certain  wrongs). 

21.  By  executors,  administrators 
or  representatives  under  Act 
No.  XIII  of  1855  {to  provide 
compensation  to  famUies  for 
loss  occasioned  by  the  death  of 
a  person  caused  by  actionable 
wrong). 

23.  For  compensation  for  any  other 
injury  to  the  person. 


Period  of 
limitation. 


One  year 


Ditto   ... 


Ditto   ... 


Ditto  ... 

Ditto  ... 

Ditto  ... 

Ditto  ... 


Ditto   ... 


Ditto   ... 


FiBST 


Time  from  which  period  Division. 
■   nnstorun.  guits. 


The  date  of  the  act  or 
order '. 


When  the  attachment, 
lease  or  transfer  it 
made. 


When  the   payment  is 
made. 


The  date  of  determining 
the  amount  of  the  com- 
pensation. 

The  date  of  the  refusal 
to  complete. 

When  the  imprisonment 
ends. 

The  date  of  the  death  of 
the  person  wronged. 


The  date  of  the  death  of 
the  person  killed. 


When  the  injury  is  com- 
mitted. 


^  'Articles  12  and  14  refer  to  orders 
and  proceedings  of  a  functionary,  to 
which  by  law  is  given  a  particular 
effect  in  favour  of  one  person  or 
agfiunst  another,  subject,  in  the  regular 
course,  to  a  further  judicial  proceeding 
having  for  its  object  to  quash  them 
or  set  them  aside,*  1 1  Bom.  429 ;   see 


2  Mad.  306;  see  also  10  Cal.  535, 
where,  in  a  suit  for  declaration  of 
title,  a  prayer  for  reversal  of  orders 
passed  under  the  Land  Registration 
Act  (Ben.  Act  VII  of  1876)  was 
treated  as  surplusage. 

»  14  Suth.  Civ.  R.  203. 

'  Act  X  of  1870,  sec.  54. 
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First 

DiTUIOV. 


De9eripii<m  ofanii. 

Period  of 
limitation. 

Time  from  which  period 
hegine  to  run. 

as. 

For  oompenntion  for  %  mali- 

One  year    ... 

When    the   plaintiff  is 

oioni  proMoution. 

acquitted,  or  the  proee- 
cution  is  otherwise 
terminated'. 

a4. 

For  oompenMtion  for  libel '  . . . 

Ditto   

When  the  libel  is  pub- 
lished. 

J5. 

For  oompeBMtion  for  slander  . 

Ditto   

When  the  words  are 
spoken,  or,  if  the  words 
are  not  actionable  in 
themselves,  when  the 
special  dsinage  com- 
plained of  resists. 

i6. 

For  eompenaatSon  for  lots  of 
temoe  occMioned  by  the  se- 
dootion  of  the  plaintifi'i  aer- 
Tftnt  or  daughter '. 

Ditto   

When  the  loss  occurs. 

a;. 

For  compentttion  for  inducing 
a  person  to  break  a  contract 
with  the  plaintiff. 

Ditto   

The  date  of  the  breach. 

38. 

For  compensation  for  an  illegal, 
irregular  or  excessive  distress. 

Ditto   

The  date  of  the  distress. 

ap. 

For  compensation  for  wrongful 
seisnre  of  moveable  property 

Ditto    

The  date  of  the  seizure. 

under  legal  process  \ 

Part  V. 
Ttoo  years. 

30. 

Against  a  carrier*  for  com- 

Two years  ... 

When  the  loss  or  injury 

pensation  for  losing  or  injur- 

occurs ^ 

ing*  goods. 

31. 

Against  a  earner  for  compensa- 

Ditto    

When  the  goods  ought 

tion  for  delay  in  delivering  goods. 

to  be  delivered. 

33. 

Against    one  who,    having  a 

Ditto    

When    the    perversion 

right    to    use    property    for 

first  becomes  known  to 

specific  purposes,  perverts  it 

the     person      injured 

to  other  purposes. 

thereby  *. 

'  in  favour  of  the  plaintiff,  1 3  Suth. 
Civ.  R.  118.  The  conduct  of  the 
prosecutor  is  looked  on  as  a  continu- 
ous act  prolonged  until  the  dose  of 
the  case,  7  Bom.  430. 

'  false  and  miJicious  publication 
of  defamatory  matter. 

*  As  to  whether  such  a  suit  can  be 
brought  by  a  Hindti  father,  see  4  All. 

97. 

*  This  article  applies  to  a  suit  to  re- 
cover money  wrongly  taken  under  a 
decree,  8  Bom.  17. 

*  whether  by  land  or  sea,  3  Mad. 
no  and  240. 

*  The  loss  or  injury  intended  arises 
from  malfeasance,  misfeasance  or  non- 


feasance independent  of  contract,  3 
Mad.  no,  and  240. 

^  1 2  Cal.  477.  The  burden  of  prov- 
ing the  loss  rests  on  the  defendant,  in 
a  suit  for  the  price  of  goods  not  de- 
livered, 7  Bom.  478.  To  a  suit  against 
a  nulway-company  by  the  consignee 
of  goods  (not  sent  on  sample  or  for 
approval)  for  compensation  for  non- 
delivery, art.  115,  not  art  30,  applies, 
inasmuch  as  the  consignor  contracts 
with  the  company  as  agent  for  the 
consignee,  and  the  property  in  the 
goods  passes  to  the  consignee  on 
delivery  to  the  company,  5  Mad. 
388. 

*  This  applies  to  a  landholder's  suit 
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Description  of  suit. 


33.  Under  Act  No.  XII  of  1855 

(to  enable  executors ,  adminis- 
trators or  representatives  to 
sue  and  to  he  sued  for  certain 
tcrongs)  against  an  executor, 
administrator  or  other  repre- 
sentative. 

34.  For  the  recovery  of  a  wife  ^  . . . 

35.  For  the  restitution  of  conjugal 
rights. 


36.  For  compensation  for  any  mal- 
feasance, misfeasance  or  non- 
feasance independent  of  con- 
tract and  not  herein  specially 
provided  for. 


37.  For  compensation  for  obstruct- 
ing a  way  or  a  watercourse. 

38.  For  compensation  for  diverting 
a  watercourse. 

39.  For  compensation  for  trespass 
upon  immoveable  prc^rty. 

40.  For  compensation  for  infringing 
copyright  or  any  other  ex- 
clusive privilege  *. 

41.  To  restrain  waste*     

43.  For  compensation  for  injury 
caused  by  an  injunction  wrong- 
fully obtained. 


Period  of 
limitation. 


Two  years    ... 


Ditto   ... 
Ditto   ... 


Ditto    ... 


Part  VI. 

Three  years. 

Three  years 
Ditto 


Ditto    .. 


•  •  •  I 


Ditto    

Ditto    ...     ,,. 
Ditto    ...     ... 


=•       FiBST 

Time  from  tohich  period  Drvisioir. 
be^fins  to  run.  Suits, 

When  the  wrong  com- 
plained of  is  done. 


When  possession  is  de- 
manded and  refused. 

When  restitution  is  de- 
manded and  is  refused 
by  the  husband  or  wife* 
being  of  full  age  and 
sound  mind. 

When  the  malfeasance, 
misfeasance  or  non- 
feasance takes  place  ', 


The  date  of  iihe  obstruc- 
tion '. 

The  date  of  the  diver- 
sion '. 

The  date  of  the  trespass  ^ 

The  date  of  the  infringe- 
ment. 

When  the  waste  begins. 

When     the    injunction 
ceases  '. 


for  the  removal  of  trees  planted  by 
his  occupancy- tenant,  8  All.  446.  But 
see  6  Cal.  34. 

^  Supra,  pp.  563,  564. 

^11  Bom.  133  (suit  for  damages  for 
loss  of  ship  by  collision) ;  4  Cal.  665 
(wrongful  removal  of  standing  crops). 
Art.  36  applies  to  suits  for  compensa- 
tion for  obstructing  etc.  all  easements 
not  coming  within  arts.  37  and  38. 
'Malfeasance*  is  committing  an  un- 
lawful act ;  *  misfeasance '  is  improperly 
performing  a  lawful  act;  and  'non- 
feasance* is  omitting  an  act  which 
one  is  bound  to  do. 


'  See  sec.  23  supra. 

*  See  sec.  23  supra.  A  trespass 
continues  until  the  trespasser's  posses- 
sion comes  to  an  end,  6  Mad.  178. 

^  eiusdem  generisy  such  as  a  patent. 
The  article  should  be  extended  ex- 
pressly to  suits  for  an  account  of  the 
profits  obtained  by  the  infringement ; 
see  3  Cal.  17. 

•  of  property  whether  immoveable 
or  moveable  (6  Moo.  I.  A.  433).  See 
the  Specific  Belief  Act,  sec.  54,  ills, 
(w)  and  (»). 

^  See  as  to  the  previous  law,  5  Ben. 
Appx.  4. 
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Fnvf 
Dimiov. 


Detcriptum  of  suit 


43.  Under  ib«  Indian  Suooestion 
Act,  1865,  Mctian  320  or  331, 
or  nnder  the  Probate  and  Ad- 
ministration Act^  1 88 1, section 
139  or  140*,  to  oompel  a  refund 
by  a  person  to  whom  an  exe- 
cutor or  administrator  has  paid 
a  legacy  or  distributed  assets. 

44.  By  a  ward  who  has  attained 
majority,  to  set  aside  a  sale  by 
his  guardian. 

45.  To  contest  an  award  under  any 

of  the  following  Regulations  of 
the  Bengal  Code : — 

VII  of  1833  s 

IX  of  1835,  and 

IX  of  1833. 

46.  By  a  party  bound  by  such 
award  to  recover  any  property 
comprised  therein. 

47.  By  any  person  bound  by  an 
order  respecting  the  possession 
of  property^  made  under  the 
Code  of  Criminal  Procedure, 
chapter  XL ',  or  the  Bombay 
M^lmlatdlirs  Courts  Act*,  or  by 
any  one  claiming  under  such 
person,  to  recover  the  property 
comprised  in  such  order  . 

48.  For  specific  moveable  property 
lost,  or  acquired  by  theft,  or 
dishonest  misappropriation  or 
conversion,  or  for  compensation 
for  wrongfully  taking  or  de- 
taining the  same  '. 

For  other  specific  moveable 
property*,  or  for  compensation 
for  wrongfully  taking  or  injur- 
ing ^<*  or  wrongfully  detaining 
the  same. 


49 


Period  of 
limitation. 


Three  years. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Time  from  which  period 
begifu  to  run. 

The   date  of   the    pm^j- 
ment  or  distribotioii. 


When  the  ward  attains 
majority  *, 

The  date  of  the  final 
award  or  order  in  the 
case. 


The  date  of  the  final 
award  or  order  in  the 
case. 

The  date  of  the  final 
order  in  the  case. 


When  the  person  hav- 
ing the  right  to  the 
possession  of  the  pro- 
perty first  learns  in 
whose  possession  it  is. 

When  the  property  is 
wrongfully  taken  or 
injured,  or  when  the 
detainer's  possession 
becomes  unlawful'^. 


1  Act  V  of  1881,  s.  156. 

•  4Cal.  533;  sCal.  363. 
»  3  All.  738. 

*  whether  moveable  or  immove-' 
able,  I  Mad.  309 :  3  Cal.  709. 

'i.e.  chap.  XII  of  the  present 
Code. 

•  Bom,  Act  III  of  1876. 

*  This  article  does  not  apply  to  an 
attachment  under  sec.  146  of  ihe  Crimi- 
nal Procedure  Code,  i  Mad.  309,  nor  to 
a  partition-suit,  5  Bom.  27. 


8  5  All.  341. 

*  in  the  hands  of  some  person 
other  than  the  plaintifi;  11  Bom.  133. 
*  Property*  here  and  in  art.  48  would 
include  title-deeds  and  money  (8  Bom. 
1 7 ;  5  All.  341 );  but  not  standing  crops. 

*°  The  injury  is  injury  to  property 
while  in  the  custody  of  some  person 
other  than  the  owner,  11  Bom.  133, 
per  Farran  J. 

"  5  Bom.  554:  9  Cal.  79. 
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Description  of  suit. 


50.  For  the  liire  of  animalB, 
vehicles,  boats  or  household 
famitnre. 

51.  For  the  balance  of  money '  ad- 
vanced in  payment  of  goods  to 
be  delivered. 

52.  For  the  price  of  goods  sold  and 
delivered,  where  no  fixed  period 
of  credit  is  agreed  npon. 

53.  For  the  price  of  goods  sold  and 
delivered  to  be  paid  for  after 
the  expiry  of  a  fixed  period  of 
credit. 

54.  For  the  price  of  goods  sold  and 
delivered  to  be  paid  for  by  a 
bill  of  exchange,  no  sach  bill 
being  given. 

55.  For  the  price  of  trees  or  grow- 
ing crops  sold  by  the  plaintiff 
to  the  defendant  where  no 
fixed  period  of  credit  is  agreed 
upon. 

56.  For  the  price  of  work  done  by 

the  plaintiff  for  the  defendant 
at  his  request,  where  no  time 
has  been  fixed  for  payment. 

57.  For  money  payable  for  money 
lent. 

58.  like  suit  when  the  lender  has 
given  a  cheque  for  the  money. 

59.  For  money  lent  under  an  agree- 
ment that  it  shall  be  payable 
on  demand  '. 

60.  For  money  deposited  und«r  an 
agreement  that  it  shall  be 
payable  on  demand. 

61.  For  money  payable  to  the 
plaintiff  for  money  paid  for 
the  defendant. 

62.  For  money  payable  by  the 
defendant  to  the  plaintiff  for 
money  received  by  the  defend- 
ant for  the  plaintiff's  use^. 


Period  of 
limitation. 


Three  yean... 


Ditto   


Ditto    .. 


•  •  •  I 


Ditto   ... 


Ditto    ... 


Ditto    


Ditto    


Ditto  

Ditto  

Ditto  

Ditto  

Ditto  

Ditto  ...     ... 


=•      FmsT 
Time  from  which  period  DiviBiDK. 
begins  to  ran.  8mi$, 


When  the  hire  becomes 
payable. 

When  the  goods  ought 
to  be  delivered  ^ 

The  date  of  the  deli  verv  * 
of  the  goods. 

When  the  period  of  cre- 
dit expires. 


When  the  period  of  the 
proposed  bill  elapses. 


The  date  of  the  sale. 


When  the  work  is  done. 


When  the  loan  is  made. 

When    the    cheque    is 
paid^ 

When  the  loan  is  made. 


When    the    demand    is 
made. 

When    the     money    is 
paid. 

When  the  money  is  re- 
ceived'. 


»  3 All. 793.       «  7  Suth.Civ.R.  164. 
'  See  the  Contract  Act,  ss.  90-92, 
vol.  I.  supra,  pp.  599,  600. 

*  Garden  v.  Bruce j  L.  R.,  3  C.  P.  300. 
'  This  in  point  of  law  is  the  same 

thing  as  repayable  at  once,  10  Cal. 
1034.     But  see  4  Cal.  294. 

*  for  the  plaintiffs  use. 


^  This  article  applies  to  a  suit  for 
the  recovery  of  money  obtained  by 
firaud  and  collusion,  2  Cal.  393 ;  to  a 
suit  for  money  deposited  by  the 
plaintiff  with  the  defendant  apon  the 
understanding  that  it  will  be  returned 
on  a  certain  event,  5  Cal.  830;  to  a 
claim  by  one  heir  to  a  moiety  of  moneys 
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SuiU. 


Description  of  suit 


63.  For  money  payable  for  intereBt 
upon  money  doe  from  the  de- 
fendant to  the  plaintiff  ^ 

64.  For  money  payable  to  the 
plaintiff  for  money  found  to  be 
due  from  the  defendant  to  the 
plaintiff  on  aoooonte  itated' 
between  them. 


65.  For  compensation'  for  breach 
of  a  promise  to  do  anything 
at  a  specified  time,  or  upon 
the  happening  of  a  specified 
contingency  *. 

66.  On  a  single  bond  ^  where  a  day 
is  specified '  for  payment. 

67.  On  a  single  bond  where  no 
such  day  is  specified  *. 

68.  On  a  bond  subject  to  a  con- 
dition. 

69.  On  a  bill  of  exchange  or  pro- 
missory note  payable  at  a 
fixed  time  after  date. 


Period  of 
limitation. 

Three  years... 


Ditto 


Ditto    .. 


Ditto    .. 

r 

Ditto  .. 
Ditto  .. 
Ditto   .. 


Time  from  which  ^ 
begins  to  run. 


When  the  interest    l>e- 
comes  due. 


When  the  accounts 
stated  in  writing  si^^- 
ed    by   the    defendmnt 
or  his  agent  duly  ata- 
thorised  in  this  beh&l^ 
unless  where  the  debt 
is,   by  a  simultaneoiiB 
agreement  in  writing-  * 
signed     as     aforesaid, 
made  payable  at  a  fu- 
ture   time,    and    then 
when  that  time  arrives  *. 

When  the  time  specified 
arrives  or  the  contin- 
gency happens. 


The  day  so  specified. 

The  date   of   executing; 
the  bond. 

When  the  condition  ia 
broken. 

When  the  bill  or  note 
falls  due »". 


which  at  the  time  of  his  ancestor's 
death  were  deposited  with  a  banker, 
and  which  the  other  heir  had  received, 
3  All.  170 ;  to  a  claim  by  one  sharer 
against  ftnother  of  an  allowance  at- 
tached to  an  hereditary  office,  8  Bom. 
436 ;  to  «  suit  by  one  co^sharer  in  a 
deshpdnde  vatan  against  another  who 
is  bound  to  recover  arrears,  9  Bom.  1 1 1 ; 
to  a  suit  by  an  iniSmd^  for  arrears  of  the 
money-valueofafixedquantity  of  grain 
to  be  paid  yearly  to  him  by  his  tenant, 
8  Bom.  234 ;  to  a  suit  by  one  joint  bond- 
holder against  the  other  for  a  share  of 
the  money  realized  under  a  decree  in 
respect  of  the  bond,  6  All.  442  ;  to  a 
suit  by  the  holder  of  a  money -decree 
which  had  been  sold  in  execution  of  a 
decree  against  him,  against  the  auction- 
purchaser  (the  sale  having  been  set 
aside)  for  the  money  he  had  recovered 
under  the  decree  sold,  2  All.  354,  and 


see  10  Bom.  665 :  i  All.  333 :  10  Cal.  860. 

^  3  All.  328.  When  the  suit  for  the 
principal  is  barred,  see  i  Mad.  228., 
and  5  Cal.  765. 

'  See  vol.  I.  p.  532,  and  6  Cal.  451. 
See  also  7  Bom.  414  and  3  All.  148. 

'  A  simultaneous  verbal  agreement 
cannot  extend  the  period,  8  Bom.  542 ; 
and  the  statement  must  amount  to  a 
promise,  6  Bom.  684. 

*  The  article  does  not  contemplate 
a  case  in  which  the  accounts  are  stated 
orally,  2  All.  874 :  10  Cal.  284.  Garth 
C.J.,  however,  held  (7  Cal.  262)  that 
it  applies  to  such  cases. 

^  liquidated  or  not. 

•  3  All.  712  :  5  Cal.  830. 
'  4  All.  3,  6. 

*  2  All.  331 :  5  Cal.  21. 

•  3  All.  415. 

"  WittersheimY.  Countess  Dowager 
of  Carlisle,  i  H.  Bl.  631, 
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t>escription  of  suit. 


70.  On  a  bill  of  exchftnge  payable 
at  Bight,  or  after  sight,  but 
not  at  a  fixed  time. 

71.  On  a  bill  of  exchange  accepted 
payable  at  a  particular  place. 

72.  On  a  bill  of  exchange  or  pro- 
missory note  payable  at  a 
fixed  time  after  sight  or  after 
demand'. 

73.  On  a  bill  of  exchange  or  pro- 
missory note  payable  on  de- 
mand and  not  accompanied  by 
any  writing  restraining  or 
postponing  the  right  to  sue  *. 

74.  On  a  promissory  note  or  bond 
payable  by  instalments. 


75.  On  a  promissory  note  or  bond 
payable  by  instalments,  which 
provides  that,  if  default  be 
made  in  payment  of  one  in- 
stalment *^  the  whole  shall  be 
due^ 


Period  of 
limitation. 


Three  years... 

Ditto   

Ditto   


Ditto   ... 


Ditto 


Ditto   .. 


~        FiBST 

Time  from  which  period  Division. 
begins  to  run.  Suits. 


When  the  bill 
sented  ^ 


IB  pre- 


When  the  bill  is   pre- 
sented at  that  place. 

When  the  fixed  tim^e  ex- 
pires * . 


The  date  of  the  bill  or 
note*. 


I 


The  expiration  of  the 
first  term  of  payment, 
as  to  the  paiii  then 
payable;  and,  for  the 
other  parts,  the  ex- 
piration of  the  respec- 
tive terms  of  payment. 

When  the  first  default 
is  made,  unless  where 
the  payee  or  obligee 
waives^  the  benefit  of 
the  provision,  and  then 
when  fresh  default  is 
made  in  respect  of 
which  there  is  no  such 
waiver. 


1  Dixon  V.  Nuttall,  1  Or.  M.  k  B. 

307. 

'  In  re  JRutherford,  14  Chan.  Div. 
687. 

»  Thorpe Y.JBooth,i'Rj.kMoo,^SS. 

*  This  article  does  not  apply  to  a  note 
promising  to  pay  money  with  interest 
*at  any  time  within  six  yean  on 
demand,*  6  Mad.  290. 

»  ChHstie  v.  Fonsich,  1  Sel  N.  P. 
13th  ed.  301. 

•  of  the  principal. 

^  This  article  covers  the  case  of  a 
second  waiver.  It  does  not  apply  to 
a  suit  brought  upon  a  verbal  contract, 
3  Cal.  619,  nor  to  a  case  where  the 
note  or  bond  gives  the  creditor  the 
option  of  suing  or  waiting,  3  Cal.  619, 
5  Cal.  21.  The  question  arising  under 
art.  75  resembles  the  question  arising 


under  a  decree  for  the  recovery  of  a 
sum  by  instalments,  the  decree  pro- 
viding that  if  defietult  is  made  in  pay- 
ing any  instalment  the  whole  sum 
shall  become  due,  viz.,  whether  the 
decree-holder  did,  at  the  time  default 
was  made,  waive  his  right  to  the  whole 
sum  decreed  to  him,  or  whether  he  did 
not?  14  Cal.  354,  per  Petheram  C.J. 
^  Subsequent  acceptance  of  an  in- 
stalment in  arrear  operates  as  a 
waiver  (see,  however,  2  All.  863,  per 
Straight  J.)  ;  but  not  merely  allowing 
the  de£ftult  to  pass  unnoticed,  5  Cal. 
97 ;  nor  mere  abstinence  from  suing,  7 
Mad.  577  and  584,  or  from  enforcing 
a  condition,  14  Cal.  397.  The  Court 
cannot  compel  the  obligee  to  waive,  4. 
Bom.  99,  following  Sterne  v.  Beckj  32 
L.  J.  Chan.  682. 
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Description  oftuit 


Period  of     |  l^mefrom  which  period 


76.  On  a  promiwory  note  given  by 
the  in*ker  to  a  third  penon  to 
be  delivered  to  the  payee  after 
a  oertain  event  shoald  happen. 

77.  On  a  difhonoored  foreign  bill 

where  protest  haa  been  made 
and  notice  given. 

78.  By  the  payee  againit  the 
drawer  of  a  bill  of  exchange 
which  has  been  diihonoored 
by  non-aooeptanoe. 

79.  By  the  acceptor  of  an  aooom- 
niodation-bill  against  the 
drawer. 

80.  Soit  on  a  bill  of  exchange, 
promissory  note  or  bond  not 
herein  expressly  provided  for^. 

81.  By  a  surety  against  the  prin- 
cipal debtor. 

82.  By  a  surety  against  a  co- 
surety. 

83.  Upon  any  other  contract  to 
indemnify. 

84.  By  an  attorney  or  vakil  for  his 
costs  of  a  suit  or  a  particular 
business,  there  being  no  ex- 
press agreement  as  to  the 
time  when  such  costs  are  to  be 
paid. 


limitatum. 


begint  to  run. 


Three 


Ditto 


Ditto 


Ditto  ... 

Ditto  ... 

Ditto  ... 

Ditto  ... 

Ditto  ... 

Ditto  ... 


...  .  The  date  of  the  delivery 
I     to  the  payee  ^ 


When     the     aotioe     is 

given  '. 

The  date  of  the  refusal 
to  accept '. 


When  the  acceptor  pays 
the  amount  of  the  biLi  *. 

When  the  bill,  note  or 
bond  becomes  payable. 

When  the  surety  pays 
the  creditor  *. 

When  the  surety  pays 
anything  in  excess  of 
his  own  share. 

When  the  plaintiff  is 
actually  damnified  \ 

The  date  of  the  termi- 
nati<Mi  of  the  suit  or 
business',  or  (where 
the  attorney  or  vakil 
properly  discontinues* 
the  suit  or  business) 
the  date  of  such  dis- 
continuance. 


•  Savage  v.  Aldren,  a  Stark.  33a. 

■  WJiitehead  v.  Walker,  9  M.  &  W. 
506. 

•  3  Bom.  i8a. 

•  i2eynoId«v.2>fl^^,aSeott,N.R.45. 
^  The  suit  on  the  note  mentioned  in 

6  Mad.  390  came  under  this  article, 
and  not,  as  the  High  Court  inadver- 
tently held,  under  art.  1 30. 

•  DaviesY.  HumphreySj^  H.ScW. 

'  5  Cal.  811 :  13  Bom.  H.C.  338: 
CoUinge  v.  Hegwood.  9  A.  &  E.  633. 

•  *  Prim&  facie,'  says  Blackburn  J. 
(Harris  v.  Qutfi«,  L.  B.,  4  Q.  B,  658), 
'the  termination  of  a  suit  is  when 
judgment  is  given  in  the  court  in  which 
the  action  is  commenced ;  but  when  an 


appeal  is  brought,  and  the  same  at- 
torneys continue  to  conduct  the  suit 
on  appeal,  that  Is  a  continuation  of  the 
original  suit*  Sic  7  Bom.  518,  530. 
Secus  7  Mad.  I,  where  held  that  a 
suit  is  not  terminated  till  the  Costs 
are  taxed  and  inserted  in  the  decree, 
and  the  decree  is  Issued.  A  compro- 
mise between  decree-holder  and  judg-* 
ment-debtor,  not  made  through,  or 
certified  to,  the  Court,  id  not  a  *  ter- 
mination,' I  Bom.  505. 

•  That  an  attorney  is  not  bound  to 
proceed  in  a  cause,  unless  he  receives 
adequate  advances  from  time  to  time 
for  necessary  disbursements,  upon 
reasonable  notice  to  his  client,  see  4 
Ben.  P.  C.  53. 
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Description  of  suit. 


85.  For  the  balance  dne  on  a 
mutaal,  open  and  carrent  ac- 
count, where  there  have  been 
reciprocal  demands  between 
the  parties  *. 


86.  On  a  policy  of  insurance  when 
the  sum  assured  is  payable 
immediately  after  proof  of  the 
death  or  loss  has  been  given 
to  or  received  by  the  insurers. 

87.  By  the  assured  to  recover 
premia  paid  under  a  policy 
voidable  at  the  election  of  the 
insurers. 

88.  Against  a  factor   for   an    ac- 

count. 


89.  By  a  principal  against  his 
agent  for  moveable  property 
received  by  the  latter  and  not 
accounted  for. 

90.  Other  suits  by  principals 
against  agents  for  neglect  or 
misconduct. 

91.  To  cancel  or  set  aside  an  in- 
strument not  otherwise ''  pro- 
vided for  *. 


Period  of 
limitation. 


Three  years. 


Ditto 


Ditto 


Ditto   ... 


Ditto   . 


Ditto    .. 


Ditto 


=       FlBST 

Time  from  which  period  Division. 
begins  to  run.  Suits, 

The  close  of  the  year  '  in 
which  the  last  item 
admitted  or  proved  is 
entered  in  the  account ; 
such  year  to  be  com- 
puted as  in  the  ac- 
count. 

When  proof  of  the  death 
or  loss  is  given  or  re- 
ceived to  or  by  the  in- 
surers, whether  hj  or 
from  the  plaintiff,  or 
any  other  person  ». 

When  the  insurers  elect 
to  avoid  the  policy. 


When  the  account  is, 
during  the  continuance 
of  the  agency,  demand- 
ed and  refused  S  or, 
where  no  such  demand 
is  made,  when  the 
agency  terminates. 

Ditto*. 


When  the  neglect  or 
misconduct  becomes 
known  to  the  plaintiff  •. 

When  the  facts  enti- 
tling the  plaintiff  to 
have  the  instrument 
cancelled  or  set  aside 
become  known  to  him  '. 


*  i.e.  where  the  dealings  between 
the  parties  are  such  that  sometimes 
the  balance  may  be  in  favour  of  one 
party  and  sometimes  of  the  other,  6 
Bom.  138 : 3  All.  523:5  Cal.  763  ;  and 
see  6  Cal.  447,  where  Garth  C.J. 
thought  that  art.  85  applies  to  cases 
where  an  account  has  been  going  on 
between  A  and  B,  and  balances  have 
been  struck  from  time  to  time  showing 
the  amount  due  from  A  to  B,  and  that 
the  suit  to  which  art.  85  applies  is  one 
brought  by  B  against  A  for  the  balance 
due  to  .S  on  that  account.  See  also  10 
Mad.  1 99  and  259,  where  the  agent 
alone  kept  a  debit  and  credit  account. 

*  5  Ben.  550. 


^  6  Bom.  A.  C.  J.  34. 

*  i.  e.  expressly  refused ;  but  see  3 
C.  L.  B.  446. 

*  See  5  Cal.  692,  698. 

•  Otherwise  in  England,  Howell  v. 
Young,  5  B.  &  C.  259. 

^  See  arts.  44,  92,  93,  125,  126. 

•  3  All.  846.  Art.  91  refers  to  suits 
under  the  Specific  Belief  Act  (I  of 
1877),  sec.  39 ;  see  5  All.  323 ;  6  All. 
76.  Where  the  substantial  relief 
sought  is  the  recovery  of  immoveable 
property,  and  the  setting  aside  an 
instrument  is  merely  incidental,  art. 
144  is  inapplicable,  6  All.  261,  and  see 
I  All.  409 :  5  All.  79  :  5  Cal.  363. 

»  The   High    Court   at  Allahabad 
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FlMT 
DiTMIOH. 

Suits. 


Dt  teription  qf  suit. 


9a.  To  declare  the  forgery  of  an 
initniment  iuaed  or  legU- 
iered. 

93.  To  declare  the  forgery  of  an 
inBtrument  attempted  to  be 
enforced  against  the  plaintiff. 

94.  For  property  which  the  plain- 
tiff haa  conveyed  while  insane. 


95.  To  let  aside  a  decree  obtained 
by  fraud,  or  for  other  relief  on 
the  ground  of  fraud  '. 

96.  For  relief  on  the  ground  of 
mistake. 

97.  For  money  paid  upon  an  ex- 
isting consideration  which 
afterwards  falls. 

98.  To  make  good  out  of  the 
general  estate  of  a  deceased 
trustee  the  loss*  occasioned  by 
a  breach  of  trust. 

99.  For  contribution  by  a  party 
who  has  paid^  the  whole 
amount  due  under  a  joint 
decree,  or  by  a  sharer  in  a 
joint  estate  who  has  paid  the 
whole  amount  of  revenue  due 
from  himself  and  his  00- 
sharers. 

100.  By  a  co-trustee  to  enforce 
against  the  estate  of  a  de- 
ceased trustee  a  claim  for 
contribution  ". 


Period  of 
limitation. 


Three  years. 


Ditto 


Ditto    ... 


Ditto   ... 


Ditto   ... 


Ditto    ... 


Ditto   .. 


Ditto   .., 


Ditto   ... 


Time  from  which  ^ 
he^iae  to  run 


When  the  issue  or  rega- 
tration  becomes  kno^wn 
to  the  plaintiff^. 

The  date  of  the  attempt*. 


When  the  plaintiff  is 
restored  to  sanity,  iuduI 
has  knowledge  of  ih.e 
conyeyanoe. 

When  the  frand  be- 
comes known  to  the 
party  wronged  *, 

When  the  mistake  be- 
comes known  to  the 
plaintiff*. 

The  date  of  the  failure. 


The  date  of  the  trastee*s 
death,  or,  if  the  loss 
has  not  then  resulted, 
the  date  of  the  loss. 

The  date  of  the  plain- 
tifiTs  advance  in  excess 
of  his  own  share. 


When  the  right  to  con- 
tribution accrues. 


thinks  that  these  words  must  be  con- 
strued to  mean '  when,  having  know- 
ledge of  such  facts,  a  cause  of  action 
has  accrued  to  him,  and  he  is  in  a  po- 
sition to  maintain  a  suit,*  3  All.  396, 
and  see  6  All.  207. 

*  4  Cal.  209. 

*  L.R.,8LA.i97;S.C.,8Cal.i78: 
the  first  attempt,  if  more  than  one,  4 
Cal.  209. 

'  See  25  Suth.  Civ.  R.  476  and 
3  Cal.  300  and  504  on  the  correspond- 
ing art.  of  Act  IX  of  187 1. 

*  5  All.  296  :  9  Mad.  457  :  1 1  Bom. 
119.  The  knowledge  here  meant  is 
not  mere  suspicion,  but  such  definite 
knowledge  as  will  enable  the  person 


defrauded  to  seek  his  remedy  in  Court, 
6  All.  415.  As  to  the  effect  of  fraudu- 
lent concealment  by  the  defendant, 
see  sec  18  supra. 

*  ^This  article  was  intended  to  refer 
to  suits  which  might  have  been  brought 
in  the  Court  of  Chancery,  and  not  to 
the  conmion-law  action  of  money  had 
and  received.  Suits  to  recover  money 
paid  by  mistake  come  under  art.  62. 
But  see  6  Mad.  344  and  12  Cal.  533. 

*  i.e.  the  loss  of  the  specific  property 
mentioned  in  sec.  10 :  see  9  Bom.  400 
and  Act  II  of  1882,  sec.  23,  supra  vol. 
I.  p.  848.  "^  4  Cal.  529. 

*  See  Act  II  of  1882,  sec.  27  (vol. 
I.  supra,  p.  851). 
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Description  of  suit. 


loi.  For  a  seaman's  wagee. 


I03.  For  wages  not  otherwise  ex- 
pressly provided  for  by  this 
schedule  ^ 

103.  By  a  Muhammadan  for  exigi- 
ble dower  {mu*ajjaT), 


104.  By  a  Muhammadan  for  de- 
ferred dower  {mu*wajjat), 

105.  By  a  mortgagor  after  the 
mortgage  haa  been  satisfied, 
to  recover  surplus  collections 
received  by  the  mortgagee. 

106.  For  an  account  and  a  share 
of  the  profits  of  a  dissolved 
partnership  ^. 

107.  By  the  manager  of  a  joint 
estate  of  an  undivided  family 
for  contribution  in  respect  of 
a  payment  made  by  him  on 
account  of  the  estate. 

108.  By  a  lessor  for  the  value  of 
trees  cut  down  by  his  lessee 
contrary  to  the  terms  of  the 
lease*. 

1 09.  For  the  profits  of  immove- 
able property  belonging  to 
the  plaintiff  which  have  been 
wrongfully  received  by  the 
defendant ''. 


Period  of 
limitation. 


Three  years... 


Ditto   .. 


Ditto   .. 


Ditto 


Ditto   ... 


Ditto   .. 


Ditto 


Ditto 


Ditto   ... 


F1B8T 


Time  from  which  period  Divisioir, 
hegim  to  run.  Suits, 

The  end  of  the  voyage 
during  which  the  wages 
are  earned. 

When  the  wages  accrue 
due. 


When  the  dower  is  de- 
manded and  refused, 
or  (where  during  the 
continuance  of  the 
marriage  no  such  de- 
mand has  been  made) 
when  the  marriage  is 
dissolved  by  death  or 
divorce  ■. 

When  the  marriage  is 
dissolved  by  death  or 
divorce. 

When  the  mortgagor  re- 
enters on  the  mort- 
gaged property '. 


The  date  of  the   disso- 
lution». 


The    date   of   the   pay- 
ment. 


When  the  trees  are  cut 
down. 


When  the  profits  are  re- 
ceived, or,  where  the 
plaintiff  has  been  dis- 
possessed by  a  decree 
afterwards  set  aside  on 
appeal,  when  he  re- 
covers possession  \ 


^  See  arts.  4,  7,  and  loi. 
'  6  Moo.  I.  A.  211 :  II  Ben.  375  : 
15  Ben.  306. 
8  6  All.  311. 

*  14  Cal.  791,  792. 

*  Idndley,  Ftp.  ii,  980;  4  All.  437. 
The  article  does  not  apply  to  suits  for 
recovery  of  a  share  of  a  partnership 


asset  received  by  one  partner  after  the 
dissolution.  See  12  Bom.  H.  C.  97; 
6  Bom.  628 ;  Knox  v.  Gye,  L.  R.,  5 
H.  L.  656.  To  such  suits  art.  62  or 
120  applies. 

•  3  Suth.  S.  C.  Ref.  9. 

^  4  Cal.  625. 

"  The  effect  of  this  article  is  that 
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Pii»T      — 
Dnriaiov. 

fimiU 


DetcripHon  o/$uU, 


1 10.  For  ftirean  of  rent   ... 


III.  By  a  yendor  of  immoveable 
>roperty  to  enforce  hii  lien 
for  unpaid  porchaee-money. 


fo 


113.  For  a  call  by  a  company 
registered  under  any  Sta- 
tute or  Act. 

113.  For  specific  performance  of  a 
contract  ^ 


114.  For  the  rescission  of  a  con- 
tract*. 


115.  For  compensation  for  the 
breach  of  any  contract,  ex- 
press or  implied^,  not  in 
writing  registered'  and  not 
herein  specially  provided  for  *. 


Period  0/ 
limitation. 


Three  years. 


EHtto   ... 


Ditto 


Ditto 


Ditto 


Ditto 


Time  from  wkiek  petiod 
hegine  to  ruiu 


When  th« 
oome  due  ^. 


be- 


The  time  fixed  tfx  com- 
pleting the  sale,  or 
(where  the  title  is  ac- 
cepted after  the  time 
fixed  for  completion) 
the  date  of  the  accept- 
ance'. 

When  the  call  is  pay- 
able. 


The  date  fixed  for  the 
performance,  or  if  no 
such  date  is  fixed  *,  when 
the  plaintiff  has  notice 
that  performance  is  re- 
fused ^ 

When  the  fiscts  enti- 
tling the  plaintiff  to 
have  the  contract  re- 
scinded first  become 
known  to  him. 

When  the  contract  is  bro- 
ken, or  (where  there  are 
successive  breaches)  '^ 
when  the  breach  in 
respect  of  which  the 
suit  is  instituted  occurs, 
or  (where  the  breach  is 
continuing  )  ^^  when  it 
ceases. 


mesne  profits  can  only  be  recovered 
for  the  three  yean  next  before  the 
filing  of  the  plaint,  L.  B.,  ii  Ind. 
App.  88. 

*  See  (on  Ben.  Act  VIII  of  1 869,  sec, 
39)  3  Cal.  6,  791,  817 ;  6  Cal.  325. 

*  Toft  V.  Stephenson,  5  D.  M.  G.  735. 
"  2  Cal.  323:  6  All.  233.    It  has 

been  held  (5  AIL  263)  that  this  clause 
applies  to  suits  for  specific  performance 
of  awards,  because  the  Specific  Belief 
Act,  sec.  30,  declares  that  the  provi- 
sions of  chap.  II  of  that  Act  as  to  the 
specific  performance  of  contracts  shall, 


mutatis  mutandis,  apply  to  awards. 
But  this  does  not  extend  to  pro- 
visions as  to  the  limitation  of  suits 
respecting  contracts. 

*  2  Cal.  323 :  5  Cal.  1 75 :  3  Mad.  87. 

*  5  Cal.  175.    For  a  case  to  which 
art.  113  does  not  apply,  see  2  All.  719. 

*  as    between    promisor   and  pro- 
misee, 3  All.  846. 

^   3  All.  385. 

'  in  British  India:  see  sec.  3  supra. 

*  1 1  Bom.  133,  and  see  3  Mad.  107 : 
5  Mad.  388. 

"  10  All.  85.  »  6  All.  457. 
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Description  of  suit. 


116.  For  compensation^  for  the 
breach  of  a  contract  in 
writing  r^isto^d. 


117.  Upon  a  foreign  judgment  as 
defined  in  the  Code  of  Civil 
Procedure ', 

118.  To  obtain  a  declaration  that 
an  alleged  ad<^tion  is  in- 
valid, or  never  in  fact  took 
place. 


Period  of 
limitation. 


=        FiBST 

Time  from  which  period  Division. 
begins  to  run.  Suits, 


119. 


To  obtain  a  declaration  that 
an  adoption  is  valid. 


120.  Suit  for  which  no  period  of 
limitation  is  provided  else- 
where in  this  schedule  *. 


121.  To  avoid''  incumbrances"  or 
under-tenures  in  an  entire 
estate  sold  for  arrears  of 
Government  revenue,  or  in  a 
patni  taluq  or  other  saleable 
tenure  sold  for  arrears  of  rent. 


Fart  VII. 
Six  yemrs. 

Six  years     . 


Ditto    .. 


Ditto    .. 


Ditto    .. 


Ditto 


Part  VIII. 
Twelve  years. 

Twelve  years 


When  the  period  of  li- 
mitation would  begin 
to  run  against  a  suit 
brought  on  a  similar 
contract  notregistered  '. 

The  date  of  the  judg- 
ment ^. 


When  the  alleged  adop- 
tion becomes  known  to 
the  plaintiff^. 

When  the  rights  of  the 
adopted  son  as  such 
are  interfered  with. 

When  the  right  to  sue 
accrues. 


When  the  sale  becomes 
final  and  conclusive. 


^  See  the  Contract  Act,  sec.  73. 
The  use  of  this  word  here  excludes 
suits  for  specific  performance(art.i  1 3). 

Art.  116  applies  to  suits  to  recover  a 
specific  sum  due  on  a  registered  bond 
or  other  written  contract,  6  Bom.  75  : 
3  All. 600 : 4  All. 255:  6 Cal. 94:  3Mad. 
359 ;  and  to  recover  arrears  of  rent  on 
a  registered  contract,  3  Mad.  76:  15 
Cal.  221.  As  to  written  contracts 
registered  in  respect  of  only  some  of 
the  parties,  see  4  Mad.  H.  C.  366. 

«  12  Cal.  357. 

'  sec.  2,  supra,  p.  468. 

*  8  Suth.  Civ.  B.  32. 

^  I  Bom.  24S.  This  article,  though 
it  might  bar  a  suit  brought  only  for 
the  purpose  of  setting  aside  the  adop- 
tion, does  not  interfere  with  the  right, 
which,  but  for  it,  a  plaintiff  has,  of 
bringing  a  suit  to  recover  possession 
of  immoveable   property   within   12 


years  from  the  time  the  right  accrued, 
L.  B.  6, 1.  A.  1 13 :  8  All.  644 :  9  All. 
256,  267. 

*  3  AIL  170,  172.  Examples  are  : 
suits  to  enforce  payment  of  money 
charged  on  moveable  property :  claims 
to  the  exclusive  right  of  worshipping  an 
idol,  4Cal.  683:  8  Cal.  807:  6  Ben.  352: 
suits  to  enforce  the  right  of  preemption 
in  respect  of  a  mortgage  (by  conditional 
sale)  of  a  fractional  share  of  an  undi- 
vided mah^l,  4  All.  218  :  suit  for  re- 
covering instalments  of  a  profession- 
tax,  3  Mad.  1 24.  And  see  6  Cal.  34  (to 
compel  defendjuit  to  fill  up  a  tank) :  10 
Bom.  483  (liquidator's  suit  for  call). 

That  art.  120  (as  regards  suits  to 
declare  title)  is  not  affected  by  art.  91, 
see  10  Mad.  213.  ''4  Cal.  860. 

"  See  the  definition  of  '  encum- 
brance *  in  the  Bengal  Tenancy  Act, 
1885,  sec.  161. 
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Tntrt 

Diviaioir. 

Sniff. 


Deteription  of  ntU, 

Period  of 
limit  tUion, 

Time  from  which  period 
be^ne  to  rum. 

1 3  J. 

l^pon  a  jodffmeiit  obUinud  in 
British  India  ^   or  a  reoog- 

Twelve  years . 

The  date  of  the   judg- 

ment or  reoQgniauioe. 

mxaDce\ 

123. 

For  a  legacy  or  for  a  share 

Ditto    

When  the  legacy  or  share 

of  a  residue  bequeathed  bj 

becomes     pay»Ue     or 

a   testator,  or  for  a  distri- 

deliverable'. 

bative  share  of  the  property 

of  an  intestate. 

"4- 

For   possession    of   an  here- 

Ditto    

When     the     defendant 

ditary  office. 

takes  possession  of  the 
office  adversdy  to  the 
plaintiff*. 

Explanation. — An  here- 
ditary office  is  possessed 
when  the  profits  thereof 
are  usually  received,  or 
(if  there  are  no  profits) 
when  the  duties  thereof 
are  usually  performed. 

135. 

Suit  during  the  life  of  a  Hindii 

Ditto 

The  date  of  the  aliena- 

or Muhammadan  female  by  a 

tion  \ 

Hiudti  or  Muhammadan  who, 

« 

if  the  female  died  at  the  date 

of  instituting  the  suit,  would 

be  entitled  to  the  possession 

of  land,  to  have  an  alienation 

of  such  land  made  by  the 

female  declared  to  be  void 

except  for  her  life  or  until 

her  remarriage  *. 

136. 

By  a  Hindd  governed  by  the' 

Ditto 

When  the  alienee  takes 

law  of  the  MitjttLshani  to  set 

possession  of  the  pro- 

aside his  father's  alienation  of 

perty'. 

ancestral  property. 

137. 

By  a  person  excluded*  from 

Ditto    

When  the  exclusion  be- 

joint-family property  •  to  en- 

comes   known    to    the 

force  a  right  to  share  therein. 

plaintiff*". 

*  See  7  Gal.  74;  secus  8  Bom.  i,  13. 

*  i.  e.  the  bond  taken  under  the  Cri- 
minal Procedure  Code,  sec.  91,  169, 
170,  317,  469,  or  497. 

'  2  Cal.  45.  This  article  applies 
only  where  the  legacy  or  share  is 
sought  to  be  recovered  as  such  from  a 
person  bound  to  pay  it  because  he 
represents  the  estate  of  the  deceased 
testator  or  intestate,  9  Cal.  81.  It 
will  be  remembered  that  a  legacy  is 
not  'payable*  until  the  executor  has  in 
his  hands  sufficient  assets,  Faulkner 
v.  Daniel,  3  Hare,  199,  31 3. 


*  I  Mad.  343 :  9  Bom.  H.  C.  360 : 
6  Mad.  H.  C.  301 :  3  Mad.  383. 

*  3  Ben.  A.  C.  363 :  i  All.  503. 

•  10  Cal.  334. 

'  5  Ben.  Appx.  14. 

"10  All.  109.  This  word  implies 
previous  inclusion,  5  Cal.  938.  As  to 
the  rule  applicable  to  the  purchaser  of 
a  share  whose  vendor  has  been  ex- 
cluded, see  art.  136,  and  ii  Cal.  680, 
followed  in  14  Cal.  544. 

•  9  Cal.  341. 

"  L.  R.,  13  Ind.  App.  113  :  11  Cal. 
777  :  6  Bom.  741 :  11  Bom.  316.    As 
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Description  of  suit. 


laS.  By  a  Hindd  for   arreftn  of 
maintenance. 

I  29.  By  a  Hindti  for  a  declaration 
of  his  right  to  maintenance. 

1 30.  For  the  resumption  or  assess- 
ment of  rent-free  land. 

131.  To    establish    a    periodically 

recurring  right '. 

132.  To  enforce  payment '  of  money 

charged  ^    upon    immoveable 
property. 

^Explanation. — ^The  allowance  and 
fees  respectively  called  mdli- 
kdna*  and  haqqs  shall,  for 
the  purpose  of  this  clause,  be 
deemed  to  be  money  charged 
upon  immoveable  property  ^^ 

133.  To  recover  moveable  property 
conveyed  or  bequeathed  in 
trust,  deposited  or  pawned, 
and  afterwards  bought  from 
the  trustee,  depositary  or 
pawnee  for  a  valuable  con- 
sideration. 


Period  of 
limitation. 


Twelve  years . 
Ditto    ...     ... 

Ditto    

Ditto    ,..     .., 

Ditto    


Time  from  iohich  period  jj,^ 

heg%ns  to  run. 
8uita^ 


Ditto    ... 


When  the  arrears  are 
payable '. 

When  the  right  is  de- 
nied. 

When  the  right  to  resume 
or  assess  the  land  first 
accrues'. 

When  the  plaintiff  is 
first  refused*  the  enjoy- 
ment of  the  right '. 

When  the  money  sued 
for  becomes  due  ^ 


The  date  of  the  purchase. 


to  the  former  law,  see  10  Moo.  Ind. 
App.  511:2  Mad.  H.  C.  347  :  3  ibid, 
99:  4  ibid.  354.  As  to  a  co-sharer 
holding  after  redemption,  see  1 1  Bom. 
422,  following  7  Bom.  34. 
^  L.  R.,  10  I.  A.  45. 

*  8  Cal.  230. 

^  Such  as  a  palla,  or  right  to 
worship  an  idoji  in  turn,  8  Cal.  807, 
following  4  Cal.  683. 

*  This  implies  a  demand  by  or  on 
behalf  of  the  plaintiff. 

»  7  Mad.  343. 

*  i.e.  payment  out  of  the  property 
charged,  see  L.  K.,  la  I.  A.  15  :  S.  C, 
7  All.  502  (on  corresponding  art.  of 
Act  IX  of  1871)  :  6  All.  556  :  6  Cal. 
549:  12  Cal.  389:  10  Mad.  100:  10 
Bom.  519.  The  decision  in  6  Bom. 
719,  where  a  full  bench  held  that  art. 
132  applied  to  a  mortgagee's  suit  for  a 
money  decrecjis  no  longer  of  authority. 
Interest  for  12  years  has  been  held 
recoverable  under  this  article,  6  Bom. 
719 :  6  Mad.  417.    But  see  5  All.  461 ; 

VOL.  n.  3 


and  consider  art.  63,  which  was  in- 
tended to  comprise  suits  for  arrears  of 
interest  due  on  money  charged  on 
land. 

^  See  the  definition  of '  charged '  In 
the  Transfer  of  Property  Act,  sec.  100 
(supra,  vol.  I.  pp.  797,  798).  As  to 
mortgagees*  suits  for  foreclosure  or  sale, 
see  infira,  art.  147. 

^  10  Mad.  509 :  14  Cal.  730  (suit 
on  hypothecation-bond  to  enforce  pay- 
ment by  sale  of  property  hypothe- 
cated), overruling  12  Cal.  iii  and 
dissenting  from  6  All.  551 :  9  All« 
158:  II  Bom.  313. 

*  5  Cal.  921.  As  to  the  old  law 
see  L.  K.,  1 1.  A.  34 :  4  Ben.  A.  C.  29 ; 
7  Suth.  Civ.  R.  336,  col.  2  :  9  ibid.  102 ; 
19  ibid.  95. 

"15  Cal.  66:  5  Bom.  68.  Money 
charged  on  the  profits  of  a  taluqa  is 
charged  on  immoveable  property,  7 
All.  1 20.  That  the  rule  of  ddmdupat 
is  not  affected  by  the  Limitation  Acts, 
see  3  Bom.  312  :  9  Bom.  235. 
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Description  oftuii. 


134.  To  r«ooyer  ponetnon  of  im- 
moToablo  property  conveyed 
or  bequeathed  fai  trust  or 
mortgaged  and  afterwards 
porchaMd  from  the  trustee  or 
mortgagee  for  a  Taloable  oon- 
sideration^. 

135.  Suit  instituted  in  a  Court  not 

established  by  Boyal  Charter 
by  a  mortgagee  '  for  possession 
of  immoveable  property  mort- 
gaged. 

136.  By  a  purchaser  at  a  private 
sale  for  possession  of  immove- 
able  property  sold,  when  the 
vendor  was  out  of  possession 
at  the  date  of  the  sale. 

137.  Like  suit  by  a  purchaser  at 
a  sale  in  execution  of  a  decree, 
when  the  judgment-debtor 
was  out  of  possession  at  the 
date  of  the  sale. 

138.  By  a  purchaser  of  land  at  a 

sale  in  execution  of  a  decree, 
for  possession  of  the  pur- 
chased land,  when  the  judg- 
ment-debtor was  in  possession 
at  the  date  of  the  sale. 

139.  By  a  landlord  to  recover  pos- 
session from  a  tenant. 


Period  qf     . 
limHatiou, 

Time  from  which  period 
begins  to  run. 

Twelve  years . 

The  date  of  the  purrb— e 

Ditto   

When  the  mortgagor** 
right  to  pooacsoion  de- 
termines*. 

Ditto   

When  the  vendor  is  first 
entitled  to  possession  *. 

• 

Ditto   

When  the  judgment- 
debtor  is  first  entitled 

to  possession '. 

Ditto   

The  date  of  the  sale  *. 

Ditto 


When  the  tenancy  is  de- 
termined ^ 


^  This  is  without  reference  to  the 
question  of  good  &ith  on  the  part  of 
the  purchaser,  9  Bom.  475  :  see  9  All. 
97.  Purchasers  of  trust-property  are 
entitled  to  the  protection  afforded  by 
arts.  133  and  134  without  showing 
that  they  bought  without  notice  of 
the  trust.  Where  the  plaintiff  is  a 
remainderman  or  reversioner,  article 
140  would  apply. 

'  i.e.  an  usufructuary  mortgagee,  6 
All.  559 :  see  14  Cal.  674,  where  the 
mortgagee  bought  a  share  of  the  mort- 
gaged property. 

»  10  Cal.  68. 

*  la  Cal.  197  (where  the  High 
Court,  for  some  unstated  reason, 
thought  that  art.  136  did  not  apply  to 
a  suit  against  the  vendor  himself  upon 
his  recovering  possession) :  4  Bom.  89. 


*  If  in  the  case  of  a  sale  out  and 
out  the  vendor  remains  in  possession 
without  the  purchaser's  consent,  that 
possession  is  adverse  to  the  purchaser. 
Tew  V.  Jones,  13  M.  &  W.  12,  per 
Rolfe  J.  See  II  Cal.  231,  where  this 
doctrine  was  applied  to  a  case  under 
arts.  136,  137. 

*  i.  e.  an  actual  sale,  not  its*  con- 
firmation, 14  Cal.  644.  See  i o  Cal.  401 : 
9  Cal.  603:  4  Cal.  103  and  216:  6 
All.  75. 

^  Article  139  applies  only  where 
there  is  an  actual  letting,  5  Cal.  679 : 
it  refers  to  suits  in  respect  of  tenancies 
in  which  the  leases  have  expired  or  in 
respect  of  tenancies  at  will  terminable 
by  due  notice ;  but  not  to  cases  in 
which  the  plaintiff  seeks  to  recover  a 
tenure  permanent  in  its  nature,  9  Cal. 
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Description  of  suit. 


140.  By  a  remainderman,  a  rever- 
sioner (other  than  alandlord^), 
or  a  deyisee,  for  possession  of 
immoveable  property. 

1 41.  Like  suit  by  a  Hindti  or  Ma- 

hammadan  entitled  to  the 
possession  of  immoveable  pro- 
perty on  the  death  of  a  Hindti 
or  Muhammadan  female^. 

142.  For  possession  of  immoveable 

property,  when  the  plaintiff 
while  in  possession  of  the 
property  has  been  dispos- 
sessed or  has  discontinued 
the  possession '. 

143.  Like  suit,  when  the  plaintiff 

has  become  entitled  by  rea- 
son of  any  forfeiture  or  breach 
of  condition. 

144.  For  possession  of  immoveable 
property  or  any  interest  there- 
in not  hereby  otherwise  speci- 
ally provided  for*. 


Period  of 
limitation. 

Twelve  years . 


Ditto 


Ditto 


Ditto   .. 


Time  from  which  peHod  jyj^^^jg^ 

oegiTU  to  run. 
^ Suits. 

When    his    estate    falls 
into  possession  '. 


When  the  female  dies  *. 


The  date  of  the  dispos- 
session or  discontinu- 
ance *. 


Ditto    . 


When  the  forfeiture  is 
incurred  or  the  condi- 
tion is  broken  ^. 

When  the  possession  of 
the  defendant  becomes 
adverse  to  the  plain- 
tiff». 


417.  The  burden  of  proving  the  de- 
termination of  the  tenancy  rests  on  the 
defendant,  i.e.  the  person  who  resists 
the  right  to  show  that  the  tenancy  has 
determined,  8  Mad.  427 :  4  Cal.  314: 
2  All.  517.  A  defendant  acknowledg- 
ing himself  to  be  the  plaintiff's  tenant 
does  not  thereby  preclude  himself  &om 
pleading  limitation,  7  Bom.  96,  follow- 
ing 12  Ben.  274. 

*  i.e.  a  landlord  as  such  suing  his 
tenant,  9  Cal.  370. 

*  9  CfJ.  934:  14  Cal.  401  and  801. 
So  in  England  under  3  &  4  Wm.  IV, 
c.  27,  sec.  4. 

^  He  must  be  in  esse  at  the  time  of 
her  death,  5  Cal.  938. 

*  4  Ben.  A.  C.  J.  136 :  8  Cal.  443  : 
II  Cal.  795  :  12  Cal.  594 :  14  Cal.  401 : 
8  All.  644. 

'  5  All.  490.  ^  is 'dispossessed*  when 
£  comes  in  and  drives  out  A  from  pos- 
session. A  *  discontinues  possession  * 
when  he  goes  out  and  is  followed  into 
possession  by  5,  Mains  v.  Buxton, 
14  Ch.  Div.  539-540 ;  and  see  Leigh 
v.  Jack,  5  Ex.  Div.  264. 

*  In  6  Cal.  315  Garth  C.J.  said  that 


3  s 


the  words  *  dispossession*  and  'discon- 
tinuance *  apply  only  to  cases  where  the 
owner  of  land  has,  either  by  his  own 
act  or  that  of  another,  been  deprived 
altogether  of  his  dominion  over  the 
land  itself  or  the  receipt  of  its  profits. 
Art.  142  was  suggested  by  the  English 
statute  3  &  4  Wm.  lY,  c.  27,  sec-  4,  and 
the  meaning  is  this :  when  there  has 
been  possession  followed  by  a  dis- 
continuance of  possession,  time  runs 
from  the  moment  of  its  discontinuance, 
whether  there  has  or  has  not  been 
any  adverse  possession,  and  without 
regard  to  the  intention  with  which,  or 
the  circumstances  under  which,  pos- 
session was  discontinued,  5  Cal.  683. 
That  dispossession  partly  effected  by 
fraud  does  not,  for  the  purpose  of  art. 
142,  differ  from  other  dispossession, 
see  3  Cal.  504. 

^  See  8  Cal.  224. 

"  For  cases  relating  to  this  article 
see  2  All.  719 :  8  All.  86 :  5  Cal.  363 : 
12  Cal.  197  and  493 :  13  Cal.  203 :  14 
Cal.  109:  9  Mad.  482:  10  Mad. 
116. 

*  Adverse  possession  is  where  some 
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Description  of  suit 


Period  of     \   Time  from  which  period 
limiiaiion.     \  begins  to 


1 45.  Against  n  depositary  or  paw- 
nee to  recover  moveable  pro- 
perty deposited  or  pawned. 

146.  Before  a  Court  ettabliahed  by 
Royal  Cliarter  in  the  exercise 
of  its  ordinary  original  ciril 
jurisdiction  by  a  mortgagee 
to  recover  from  the  mort- 
gagor the  possession  of  im- 
moveablepropertymortgaged. 


Pabt  IX. 
Thirty  years. 

Thirty  years       The  date  of  the  deposit 
!    or  pawn  *. 


Ditto   ... 


I  When  any  part  of  the 
;    principal  or  interest  was 
last  paid  on  aocoont  of 
the  mortgage  debt  \ 


147.  By    a    mortgagee 
closure  or  sale '. 


for    forc- 


Part  X. 
Sixty  years. 

Sixty  years. 


When  the  money  secured 
by  the  mortgage  be- 
comes due  *, 


person  other  than  the  true  owner  holds 
inmioveable  property  on  his  own  behalf, 
the  true  owner  having  a  right  to  imme- 
diate possession  of  the  property,  4  Cal. 
339,  and  see  4  Bom.  89. 

Af  a  Hindd  widow,  agrees  with  her 
co-sharer  B  that  the  property  to  which 
they  are  jointly  entitled  shall  remain 
in  equal  shares  in  their  joint  possession 
and  enjoyment,  but  that  she  shall  have 
no  power  to  alienate  the  same  pro- 
perty, and  that,  after  her  death,  it 
nhall  pass  to  B.  In  1845  A  sells  her 
share  to  C,  and  delivers  possession  to 
him.  A  dies  in  1862.  As  regards  B*s 
heirs  there  is  no  adverse  possession 
until  A'b  death  in  1862,  L.  B.,  8  I.  A. 
210.  See  as  to  the  beginning  of 
adverse  possession,  L.  B.,  7  I.  A.  i : 
L.  B.,  12  I.  A.  188;  see  also  7  Cal. 
394  and  3  All.  24. 

Where  the  Collector  in  possession  of 
A\  land  for  the  purpose  of  protecting  the 
Grovemment  revenue  pays  the  surplus 
proceeds  of  the  land  to  B,  an  adverse 
claimant,  the  Collector's  possession 
does  not  thereby  become  adverse  to  A , 
L.  B.,  9  I.  A.  99 :  S.  C,  5  All.  i. 

For  other  cases  in  which  possession 
has  been  held  not  to  be  adverse  see 

2  Bom.  413  (referrible  to  lawful  title) : 

3  Bom.  774,  781  (derivative  in  com- 
mencement) :  8  Ben.  93  (occupation 
of  one  joint  tenant) :  6  Cal,  31 1  (occu- 


pation allowed  on  ground  of  charity 
or  relationship). 

That  the  adverse  possession  of  the 
defendant  must  be  of  the  same  nature 
as  the  possession  sought  by  the  plain- 
tiff, see  3  All.  24. 

In  the  case  of  a  lessor,  possession 
does  not  become  adverse  until  after 
the  determination  of  the  tenancy,  even 
though  the  tenant  has  purported  to 
sublet  or  to  sell  the  property  leased, 
or  has  been  evicted  by  a  stranger, 
8  Suth.  Civ.  R  55,  or  has  omitted  to 
pay  his  rent,  7  Suth.  Civ.  B.  400: 
7  Bom.  34.  That  the  possession  of  a 
tenant  by  sufferance  is  not  adverse  to 
the  lancUord,  see  8  Mad.  426.  But 
there  may  be  adverse  possession  where 
the  defendants  set  up  a  pretended 
tenancy  which  the  plaintiff  through- 
out denied.  See  7  Bom.  99,  following 
1 2  Ben.  280,  per  Mitter  J. 

^  This  article  contemplates  a  deposit 
or  pawn  of  an  article  to  be  returned 
in  specie.  It  therefore  does  not  apply 
where  the  property  is  money  deposited 
with  a  banker. 

"  See  14  Moo.  I.  A.  150.  When 
there  has  been  no  payment  on  account 
of  the  mortgage  debt,  the  twelve  years* 
rule  applies,  4  Cal.  283. 

'  See  Transfer  of  Property  Act, 
sees.  67,  88. 

*  This  article  has  been  much  dis- 
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Description  of  suit 


148.  Against  a  mortgagee  to  re- 
deem or  to  recover  poBBeseion 
of  immoveable  property  ^ 
mortgaged  \ 


149.  Any  suit  by  or  on  behalf  of 
the  Secretary  of  State  for 
India  in  Council. 


Period  of 
limitation. 


Sixty  yean... 


Ditto   .. 


Time  from  which  period  yJ^I^^^ 

begins  to  run,  I^IVISION, 
Suits, 


When  the  right  to  re- 
deem' or  to  recover 
possession  accrues  ^ 

Provided  that  all  claims 
to  redeem,  arising  under 
instruments  of  mort- 
gage of  immoveablepro- 
perty  situate  in  British 
Burma,  which  have  been 
executed  before  the  first 
day  of  May  1863,  shall 
be  governed  by  the 
rules  of  limitation  in 
force  in  that  province 
immediately  before  the 
same  day. 

When  the  period  of  limi- 
tation would  begin  to 
run  under  this  Act 
against  a  like  suit  by  a 
private  person  ^. 


Second  Division:  Appeals. 


Description  of  Appeal, 


150.  Under  the  Code  of  Criminal 
Procedure  from  a  sentence  of 
death  passed  by  a  Sessions 
Judge. 


Period  of 
Limitation. 


Seven  days 


Second 
Division. 

Timefrom  which  period    ^PP^^- 
begins  to  run. 

The  date  of  the  sentence. 


cussed.  See  6  All.  551,  554:  10 
Mad.  509,  513:  10  Bom.  5191  526, 
and  592:  12  Cal.  11 1.  But  in  14 
Cal.  731  (overruling  12  Cal.  iii  and 
dissenting  from  6  All.  551)  it  was 
decided  that  art.  147  was  intended  to 
provide  for  suits  based  on  an  '  English 
mortgage'  for  foreclosure  or  sale  in 
the  alternative. 

^  2  Mad.  226.  The  right  to  officiate 
as  priest  at  the  funeral  ceremonies  of 
Hindiis  has  been  held  'immoveable 
property/  within  the  meaning  of  this 
article,  10  Cal.  73,  per  Mitter  J.,  the 
learned  judge  ignoring  the  definition 
of    'immoveable     property'    in    the 


General  Clauses  Act,  sec.  2,  ch  (5). 

3  The  Bombay  High  Court  holds 
that  the  corresponding  clause  of  Act 
XIY  of  1859  applies  to  a  suit  by  a 
mortgagor  to  recover  the  mortgaged 
property  from  a  defendant  who  does 
not  claim  under  the  mortgagee,  see 
12  Bom.  H»  C.  180.  Secus  2  Mad. 
226,  which  seems  right* 

'  2  Mad.  314:  5  Bom.  ^2.  As  to 
otti  and  Jcdnom  mortgages  in  Mala- 
bar see  I  Mad.  H.  C.  261 :  2  Mad.  45  ; 
as  to  iladdrawdra  mortgages  in  Ca> 
nara,  4  Mad.  113. 

*  whichever  event  first  happens. 

»  9  Mad.  175;  8  Cal.  230. 
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Appeals, 


Description  ofappeaU* 

151.  From  a  decree  or  order  of 
any  of  the  High  Courts  of 
Jndicatare  at  Fort  William, 
Madras,  and  Bombay,  or  the 
Chief  Court  of  the  Panj^b ', 
in  the  ezerciie  of  its  original 
jurisdiction. 

153.  Under  the  Code  of  Civil  Pro- 
cedure, to  the  Court  of  a 
District  Judge. 

155.  Under  the  »ame  Code,  section 
601,  to  a  High  Court. 

154.  Under  the  Code  of  Criminal 
Procedure,  to  any  Court 
other  than  a  High  Court. 

155.  Under  the  same  Code,  to  a 
High  Court  except  in  the 
cases  provided  for  by  No.  150 
and  No.  157. 

156.  Under  the  Code  of  Civil  Pro- 
cedure', to  a  High  Court, 
except  in  the  cases  provided 
for  by  No.  151  and  No.  153. 

157.  Under  the  Code  of  Criminal 
Procedure,  from  a  judgment 
of  acquittal. 


Period  of 
limitation. 


Twenty  days 


I  Time  from  which  period 
beffime  to 


The  date  of  the  decree  ~ 
or  order. 


Thirty  days... 


Ditto    


Ditto   


Sixty  days  . . . 


The  date  of  the  decree 
or  order  appealed  a^ 
gainst. 

The  date  of  the  order 
refusing  the  certificate. 

The  date  of  the  sentence 
or  order  appealed  a- 
gainst. 

Ditto. 


Ninety  days 


Six  months ... 


The  date  of  the  decree 
or  order  appealed  a- 
gainst^ 

The  date  of  the  judg- 
ment appealed  against. 


Third 
Division. 

Appliea' 

tiOJlM, 


Thibd  Division:  Applications. 


Description  of  Application, 


158.  Under  the  Code  of  Civil  Pro- 
cedure, to  set  aside  an 
award. 

159.  For  leave  to  appear  and 
defend  a  suit  under  chapter 
XXXIX  of  the  Code  of  Civil 
Procedure. 

160.  For  an  order  under  section 
629  of  the  same  Code,  re- 
storing to  the  file  a  rejected 
application  for  review. 


Period  of 
limitation. 


Ten  days 


Ditto 


Fifteen  days 


THmefrom  which  period 
begin*  to  run. 


When  the  award  is  sub- 
mitted to  the  Court. 

When  the   summons  is 
served. 


When  the  application  for 
review  is  rejected. 


*  Act  XVII  of  1877,  sec.  18. 

'  i.e.  (according  to  the  Civil  Proce- 
dure Code,  sec.  205)  *  the  day  on  which 
the  judgment  was  pronounced,*  i  o  Cal. 
659,  661,  where  Garth  C.  J.  suggests 
that  the  time  allowed  for  an  appeal 


from  a  decree  should  count  frt>m  the 
signing  of  the  decree,  and  not  from  its 
date. 

*  13  Cal.  221. 

*  See  sec.  5,  and  15  Cal.  243. 
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Description  of  application. 


i6oA.  For  a  review  of  judgment 
by  a  Provincial  Court  of 
Small  Causes,  or  by  a  Court 
invested  with  the  jurisdiction 
of  a  Provincial  Court  of  Small 
Causes  when  exercising  that 
jurisdiction. 

i6i.  [iVbwi73A,ActVIIof  1888.] 

163.  For  a  review  of  judgment  by 
any  of  the  High  Courts  of 
Judicature  at  Fort  William, 
Madras,  and  Bombay,  or  the 
Chief  Court  of  the  Panj^^ 
in  the  exercise  of  its  original 
jurisdiction. 

163.  By  a  plaintiff,  for  an  order  to 
set  aside  a  dismissalby  default. 

164.  By  a  defendant,  for  an  order 
to  set  aside  a  judgment  ex 
parte, 

165.  Under  the  Code  of  Civil 
Procedure,  by  a  person  dis- 
possessed of  immoveable  pro- 
perty, and  disputing  the 
right  of  the  decree-holder  or 
purchaser  at  a  sale  in  execu- 
tion of  a  decree  to  be  put 
into  possession. 

166.  To  set  aside  a  sale  in  execu- 
tion of  a  decree,  on  the  ground 
of  irregularity  in  publishing 
or  conducting  the  sale,  or  on 
the  ground  that  the  decree- 
holder  has  purchased  without 
the  permission  of  the  Court*. 

167.  Complaining  of  resistance  or 

obstruction  to  delivery  of 
possession  of  immoveable  pro- 
perty decreed  or  sold  in 
execution  of  a  decree,  or  of 
dispossession  in  the  delivery 
of  possession  to  the  decree- 
holder  or  the  purchaser  of 
such  property. 


Period  of 
limitation. 

Fifteen  days 


Ditto    


Thirty  days 


Ditto 


Ditto 


Ditto 


Time  from  which  period      Thibd 
heffins  to  run,  Dmsiox. 

Applicct- 

tions. 


The  date  of  the  decree 
or  order. 


The  date  of  the  decree 
or  order. 


The  date  of  the  dis- 
missal. 

The  date  for  executing 
any  process  for  enforc- 
ing IJie  judgment  ^ 

The  date  of  the  dispos- 
session '. 


The  date  of  the  sale. 


Ditto 


The  date  of  the  resist- 
ance, obstruction  or  dis- 
possession \' 


»  Act  XVII  of  1877.  sec.  18. 

'  6  All.  144.  *  Any  process'  here 
means  *  the  first  process.'  When  there- 
fore property  has  been  attached,  the 
date  on  which  the  attachment  was 
made,  and  not  the  date  of  the  exe- 
cution-sale, is  the  date  intended  by 
this  article,  7  All.  345,  353.  In  2  Cal. 
123  it  was  held  that  notice  under  sec. 


248  of  the  Code  is  not  sufi^ent '  pro- 
cess for  enforcing.' 

'  3  Cal.  729 :  5  Cal.  331 :  7  Cal.  91 : 
3  Bom.  673. 

*  This  applies  only  to  applications 
made  under  sec.  294  or  sec.  311  of 
the  Civ.  Proc.  Code,  9  Bom.  471. 

'  complained  of,  5  Mad.  113,  and 
see  II  Bom.  473. 


lOOO 


THE   LIMITATION   ACT. 


Thied 
Diviftiov. 

AppliM- 
iiont. 


De^eripHom  ^f  applieatiam. 


i     Period  of 
I     limUation. 


1 68.  For  re-adnuMion  of  an  ftppeal  '  Thirty  d»yi 
dumisied  for  want  of  prote>  | 

cution«  I 

169.  For  a  re-hearing  of  an  appeal  ,  Ditto    ...     . 
heard  ex  parte  in  the  ab-  I 

■ence  of  the  respondent.  j 


170.  For    leave   to   appeal    as   a 
pauper. 


Ditto 


171.  Under  section  371  of  the  Code     Sixty  daya  ... 
of  Civil  Procedure,  or  under 
that  lection  and  section  582  I 
of  the  same  Code,  for  an  order  ■ 
to  set  aside  an  order  for  abate- 
ment or  dismissal.  1 


1 7 J.  By  a  purchaser  at  an  execu- 
tion-sale, to  set  aside  the  sale 
on  the  ground  that  the  per- 
son whose  interest  in  the 
property  purported  to  be  sold 
had  no  saleable  interest  there- 
in. 

173.  For  a  review  of  judgment  \ 
except  in  the  cases  provided 
for  by  No.  160  a  and  No.  162. 

1 73A.  For  the  issue  of  a  notice 
under  section  258  of  the  same 
Code,  to  show  cause  why  the 
payment  or  adjustment  there- 
in mentioned  should  not  be 
recorded  as  certified. 

z  74.  By  a  creditor  of  an  insolvent 
judgment-debtor,  under  sec- 
tion 353  of  the  Code  of  Civil 
Procedure. 

175.  For  payment  of  the  amount 
of  a  decree  by  instalments'. 

1 7  5  A.  Under  section  365  of  the  Code 
of  Civil  Procedure  by  the 
legal  representative  of  a  de- 
ceased plaintiff,  or  under  that 
section  and  section  582  of  the 
same  Code  by  the  legal  re- 
presentative of  a  deceased 
plaintiff-appellant  or  defend- 
ant-appellant. 


Ditto   ... 


Ninety  days 


Ditto   .. 


Ditto 


Six  months . 


Ditto 


Time  from  which  period 
oe^ns  to  run. 

The  date  of  the  <ii»mi— «i 


The  date  of  the  decree  in 
appeal. 

The  date  of  the  decree 
appealed  against. 

The  date  of  the  order  for 
abatement  or  dismissal. 


The  date  of  the  sale. 


The   date  of  the  decree 
or  order. 


When  the   payment    or 
adjustment  is  made. 


The  date  of  the  publica- 
tion of  the  schedule. 


The  date  of  the  decree. 


The  date  of  the  death  of 
the  deceased  plaintiff  or 
of  the  deceased  plaintiff- 
appellant  or  defendant- 
appellant. 


'  i.e.  under  the  Civil  Procedure 
Code,  c.  xlvii ;  not  under  sec.  206 :  see 
6  Cal.  22. 


*  under  the  Civil  Procedure  Code, 
sec.  210. 
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Description  of  application. 


X  75B.  Under  section  366  of  the  Code 
of  Civil  Procedure  by  a  de- 
fendant or  under  that  section 
and  section  582  of  the  same 
Codebja  plaintiff-respondent 
or  defendant-respondent. 

1 75c.  Under  section  368  of  the  Code 
of  Civil  Procedore  to  have 
the  legal  representative  of  a  de- 
ceased defendant  made  a  de- 
fendant, or  nnder  that  section 
and  section  582  of  the  Fame 
Code  to  have  the  legal  repre- 
sentative of  a  deceased  plain- 
tiff-respondent or  defendant- 
respondent  made  a  plaintiff- 
respondent  or  defendant-re- 
spondent. 

176.  Under  the  Code  of  Civil  Pro- 
cedure, section  516  or  525, 
that  an  award  be  filed  in 
Courts 

177.  For  the  admission  of  an  ap- 

peal to  Her  Majesty  in 
Council. 

178.  Applications    for    which    no 

period  of  limitation  is  pro- 
vided elsewhere  in  this  sched- 
ule, or  by  the  Code  of  Civil 
Procedure,  section  230  *. 


Period  of 
limitation. 


Six  months ... 


Ditto    ... 


Ditto 


Ditto 


Three  years... 


Thibd 
Time  from  tohich  period  Divigioy. 
begins  to  run.  ^pplica^ 

tions. 
The  date  of  the  death  of 

the  deceased  plaintiff  or 
of  the  deceased  defend- 
ant-appellant or  plain- 
tiff-appellant. 


The  date  of  the  death  of 
the  deceased  defendant 
or  of  the  deceased  plain- 
tiff-respondent or  de- 
fendant-respondent. 


The  date  of  the  award  \ 


The  date  of  the  decree 
appealed  against'. 

When  the  right  to  apply 
accrues  \ 


^  This  article  implies  to  (a)  appli- 
cations by  a  party  to  compel  an  arbi- 
trator to  sign  an  award  in  a  suit  or  to 
cause  it  to  be  filed,  and  {b)  applications 
by  a  person  interested  in  an  award 
made  without  the  intervention  of  the 
Court  that  the  award  be  filed.  It 
does  not  apply  to  the  act  of  an  arbi- 
trator in  handing  in  an  award  to  the 
proper  officer  for  the  purpose  of  the 
award  being  filed^  7  Cal.  333. 

'  That  is,  the  time  when  it  is 
given  to  the  parties,  when  it  becomes 
an  award  and  is  handed  over  to  them, 
«o  that  they  may  be  able  to  give  effect 
to  it,  9  Cal.  578,  following  an  opinion 
of  Couch  C.J.  in  a  I  Suth.  Civ.  B.  248. 

^  10  Mad.  373. 

*  See  5  Cal.  139:  8  Cal.  837:  14 


Cal.  50:  3  Bom.  433:  5  Bom.  29,  202 
and  206 :  8  Bom.  257 :  4  All.  23 :  5  All. 
459  and  596 :  6  All.  23  and  14a  :  7  All. 
371 :  10  Mad.  22  and  66.  This  article 
does  not  refer  to  applications  for  pro- 
bate or  letters  of  administration,  6  Cal. 
707 ;  to  correct  errors  in  a  decree,  1 1 
Bom.  284 :  9  All.  364 ;  to  revive  suits 
and  restore  them  to  the  board,  6  Cal. 
60 ;  for  a  certificate  of  sale,  4  Mad. 
172,  6  Bom.  586:  nor  to  the  other 
applications  referred  to  in  the  note  to 
the  preamble,  supra,  p.  957. 

'  The  right  to  a^^ly  for  the  revival 
of  proceedings,  which  have  been  sus- 
pended by  injunction  or  other  like 
cause,  accrues,  as  a  rule,  on  the  date 
on  which  the  injunction  or  other  ob- 
struction is  removed,  5  Bom.  35. 


ICX>2 


THE    LIMITATION   ACT. 


Thikd 
DiTfsioir. 

tum$. 


De$eriptio%  of  applieoHon, 


179.  For  the  ezeouiion  of  a  decree 
or  order  of  any  Civil  Court 
not  provided  for  by  No.  180 
or  by  the  Code  of  Civil  Prooe- 
dare,  lection  230. 


Period  of        Time  from  which  period 
Hmiiation,     <  oe^ne  to  ni». 


Three  yeart; 
or,  where  a 
certified  copy 
of  the  deorae 
or  order  has 
been  regis- 
teredi  six 
years. 


I.  The  date  of  the  decree 
or  order,  or 

a.  (where  there  has  been 
an  appeal^)  the  date 
of  the  final  decree  or 
order  of  the  Appellate 
Court*,  or 

3.  (where  there  has  been 
a  review  of  judgment) 
the  date  of  the  decision 
passed  on  the  review, 
or 

4.  (where  the  appli<»itioii 
next  hereinafter  men- 
tioned has  been  made  ') 
the  date  of  ^plying* 
in  accordance  with  law' 
to  the  proper  Court* 
for  ezecation,  or  to 
take  some  step  in  aid 
of  ezecation  %   of  the 


^  i.e.  from  the  decree  or  order  of 
which  execution  is  sought,  2  All.  273 : 

5  All.  336.  But  where  there  has  been 
merely  an  application  for  appeal,  which 
was  rejected  owing  to  the  memoran- 
dum of  appeal  not  being  sufficiently 
stamped,  Uiere  has  ao^been '  an  appeal,' 

6  All.  438.  An  order  rejecting  an 
appeal  on  the  ground  of  non-payment 
of  part  of  the  court-fee  has  been  held 
a  *  final  order,'  7  All.  887. 

'  a  Mad.  174:  6  All.  14:  8  All.  573: 
9  Cal.  100 :  14  Cal.  a6, 348.  *  Appeal* 
here  includes  appeals  to  the  Queen  in 
Council,  a  All.  763,  and  'appellate 
court*  means  the  court  or  courts  to 
which  the  appeal  mentioned  in  art. 
179  has  been  preferred,  9  Cal.  loa 

'  orally  or  in  writing,  3  All.  139. 

*  This  requires  that  the  decree- 
holder  should  make  a  direct  and  inde- 
pendent application  for  execution  of 
his  own  decree  on  his  own  account,  7 
All.  898.  The  dismissal  of  a  duly 
made  application  does  not  prevent  it 
furnishing  a  starting-point  for  a  new 
period  of  limitation,  1 1  Bom.  467. 

'  4  All.  34.  Insufficient  stamping 
does  not  render  the  af^lication  illegal, 
6  Mad.  181 ;  and  see  %hid,  250,  where 
the  application  had  been  returned  for 


amendment ;  but  an  application  by  a 
mere  benimf  diSr  is  not  *  in  accordance 
with  law,*  9  Cal.  633. 

*  See  Expl.  II,  infra. 

^  The  following  applications  have 
been  held  to  be  <  steps  in  aid* : — Oral 
application  to  fix  a  fresh  date  for 
execution-sale,  3  All.  139.  Application 
to  have  the  execution-case  struck  ofiT, 
3  All.  321  ($ed  qu,).  Application 
praying  for  postponement  of  the  exe- 
cution-sale. 3  All.  757  (sed  qu.y 
Application  to  execute  an  attached 
decree,  7  All.  382.  Application  by  one 
of  several  decree-holders,  3  Mad.  79. 
Application  for  certificate  that  copy  of 
revenue-register  is  necessary,  5  Mad. 
141.  Application  to  issue  proclama- 
tion of  sale  in  respect  of  property 
already  attached,  10  Cal.  851.  Appli- 
cation (where  a  decree  has  been  trans- 
ferred for  execution)  to  return  the 
decree  to  the  Court  which  passed  it 
for  further  execution,  6  Mad.  81. 
Asking  Court  that  a  lot  attached 
should  be  sold  in  its  entirety,  7  Mad. 
306.  Application  by  decree-holder 
for  the  proceeds  of  the  execution-sale, 
6  All.  366,  but  see  10  Cal.  549. 
Application  in  the  course  of  an  investi- 
gation into  an  objection  to  attachment  of 
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Description  of  application. 


I  79.  For  the  execution  of  a  decree 
or  order  of  any  Civil  Court 
not  provided  for  by  No.  180 
or  by  the  Code  of  Civil  Proce- 
dure, section  330 — continued. 


Period  of 
limitation. 


Three  years ; 
or,  where  a 
certified  copy 
of  the  decree 
or  order  has 
been  regis* 
tered,  six 
years  —  con- 
tinued. 


Time  from  which  period 
begins  to  run. 

decree  or  order ',  or 

5.  (where  the  notice  next 
hereinafter  mentioned 
has  been  issued)  the 
date  of  issuing  a  notice 
under  the  Code  of  Civil 
Procedure,  section  248  ^ 
or 

6.  (where  the  application 
is  to  enforce  any  pay- 
ment which  the  decree 
or  order  directs  to  be 
made  at  a  certain  date^) 
such  date^. 

Explanation  I. — Where 
the  decree  or  order  has 
been  passed  severally 
in  favour  of  more  per- 
sons than  one,  distin- 
guishing portions  of  the 
subject-matter  as  pay- 
able or  deliverable  to 
each,  the  application 
mentioned  in  clause  4 


Third 
Division. 

Applica- 
tions. 


property  to  have  witnesses  summoned, 
5  All.  344.  Application  that  judgment- 
debtor^s  objections  to  sale  be  dis- 
allowed and  sale  be  confirmed,  5  All. 
576.  Application  by  decree-holder  to 
have  the  receipt  of  certain  sums  paid 
out  of  court  certified,  9  All.  9.  Appli- 
cation by  judgment-creditor  to  bring 
an  execution-proceeding  on  the  file 
and  record  his  certificate  of  a  payment 
by  a  judgment-debtor,  12  Cal.  608. 
Application  by  judgment-creditor  to 
allow  sale  of  attached  property  sub- 
ject to  a  mortgage,  15  Cal.  363. 

But  opposition  by  judgment-creditor 
to  appeal  by  judgment-debtor  is  not 
an  application  Ho  take  some  step,* 
&c.,  5  Cal.  595  :  nor  is  an  application 
by  a  decree-holder  for  postponement 
of  an  execution-sale,  3  All.  757 ;  and 
see  7  Bom.  296,  where  the  execution- 
process  applied  for  is  distinct  in  its 
nature  from  a  former  one :  nor  is  the 
mere  paying  court-fee  in  respect  of 
execution-proceedings,  9  Cal.  730 :  nor 
is  an  application  by  a  judgment-creditor 
to  take  money  out  of  court  deposited  by 
the  judgment-debtor,  8  Cal.  89. 


*  II  Bom.  348  :  12  Cal.  441.  This 
clause  must  be  read  subject  to  the 
rules  contained  in  sees.  374  and  647  of 
the  Code  of  Civil  Procedure,  6  Bom. 
681;  7  All.  361. 

'  2  Mad.  I,  where  the  notice  was 
issued  under  the  corresponding  section 
(216)  of  the  Code  of  1859. 

^  An  actual  date  must  have  been 
speci  fied  either  absolutely  or  in  relation 
to  some  contingency :  it  is  not  enough 
that  the  payment  has  been  ordered  to  be 
made  monthly  or  annually,  7  Mad.  83. 

*  4  All.  84:  5  All.  292  :  7  Cal.  60. 
As  to  decrees  payable  by  instalments, 
there  is  no  provision  like  that  in  aH. 
75  as  to  promissory  notes  and  bonds. 
Therefore,  a  decree  payable  by  annual 
instalments,  with  a  proviso  that,  in 
default  of  payment  of  any  one  instal- 
ment, the  whole  amount  of  the  decree 
shall  become  payable  forthwith,  is 
barred  unless  application  for  execu- 
tion is  made  within  three  years  from 
the  date  on  which  any  one  instalment 
fell  due  and  was  not  paid.  The 
payment  of  instalments  subsequent 
to  default   in  payment   of  the  first 
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THE   LIMITATION   ACT. 


Thibd 
Dnrisiov. 

Appliea- 
iiont. 


Description  of  appliedtion. 


1 79.  For  tbe  ezeouiion  of  a  decree 
or  order  of  any  Civil  Court 
not  provided  for  by  No.  180 
or  by  the  Code  of  Civil  Proce- 
dure, section  210— coiieluded. 


Period  of 
limitation. 


Three  years; 
or,  where  a 
certified  copy 
of  tbe  decree 
or  order  has 
been  regis- 
tered, six 
years  —  con- 
eluded. 


Time  from  which  period 
begint  to  run. 


of  this  Nomber  shall 
take  effect  in  favonr 
only  of  such  of  the 
said  persons  or  their 
representatives  as  it 
may  be  made  by.  Bat 
when  the  decree  or  order 
has  been  passed  jointly 
in  favour  of  more  per- 
sons than  one,  such 
application,  if  made  by 
anyone  or  more  of  them, 
or  by  his  or  their  repre- 
sentatives, shall  take 
effect  in  favour  of  them 
alL 
Where  the  decree  or 
order  has  been  passed 
severally  against  more 
persons  than  one,  dis- 
tinguishing portions  of 
the  subject-matter  as 
payable  or  deliverable 
by  each,  the  application 
shall  take  effect  a- 
gainst  only  such  of  the 
said  persons  or  their 
representatives  as  it 
may  be  made  against  K 
But  where  the  decree  or 
order  has  been  passed 
jointly  against  more  per- 
sons than  one,  the 
application,  if  made  a- 
gainst  any  one  or  more 
of  them,  or  against  his 
or  their  representatives, 
shall  take  effect  against 
them  all ', 

Explanation  II, — 'Pro- 
per Court'  means  the 
Court  whose  duty  it 
is  (whether  und^  sec- 
tion 226  or  227  of  the 
Code  of  Civil  Procedure 


instalment  at  the  date  specified  does 
not  give  the  judgment-creditor  a  fresh 
starting-point,  2  Bom.  356,  359. 

^  Had  it  been  intended  that  the 
l^;al  representatives  of  a  sole  judg- 
ment-debtor or  of  jointly-liable  judg- 
ment-debtors should  have  the  benefit 
of  a  similar  provision  on  the  analogous 
grounds  that  they  are  only  liable  to 
the  extent  of  the  property  in  their 


possession,  the  Legislature  would  have 
extended  this  provision  to  them.  The 
position,  however,  of  several  repre- 
sentatives of  a  sole  judgment-debtor 
is  very  different  quoad  the  decree- 
holder  from  that  of  several  judgment- 
debtors  with  sepai*ate  liabilities  found 
by  the  decree,  3  All.  519,  per  Old- 
field  J. 

^  9Cal.  570. 
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Description  of  appliciUion. 


180.  To  enforce  a  judgment,  decree 
or  order  of  any  Court  estab* 
lished  by  Royal  Charter  in  the 
exercise  of  its  ordinary  original 
civil  jurisdiction  ^,  or  an  order 
of  Her  Majesty  in  Council '. 


Period  of 
limitation. 


Twelve  years. 


Time  from  which  period 
begins  to  run. 


or  otherwise)  to  exe- 
cute the  decree  or 
order. 

When  a  present  right  to 
enforce  the  judgment, 
decree  or  order  accrues 
to  some  person  capable 
of  realising  the  right : 

Provided  that  when  the 
judgment,  decree  or 
order  has  been  revived  *, 
or  some  part  of  the 
principal  money  secur- 
ed thereby,  or  some  in- 
terest on  such  money, 
has  been  paid,  or  some 
acknowledgment  of  the 
right  thereto  has  been 
given  in  writing  signed 
by  the  person  liable  to 
pay  such  principal  or 
interest,  or  his  agent, 
to  the  person  entitled 
thereto  or  his  agent,  the 
twelve  years  shall  be 
computed  from  the  date 
of  such  revivor,  payment 
or  acknowledgment,  or 
the  latest  of  such  re- 
vivors, payments  or 
acknowledgments,  as 
the  case  may  be\ 


Thibd 
Division. 

Applica- 
tions. 


^  See  II  Bom.  138,  where  West  J. 
held  that  art.  180  was  applicable  to  a 
judgment  entered  under  sec  86  of 
the  Indian  Insolvent  Act  ( 11  &  1 2  Vic. 
c.  21),  and  8  Cal.  218,  where  the  order 
of  Her  Majesty  in  Council  confirmed 
a  decree  of  the  Court  below.  In  F.  B. 
B.  506,  the  High  Court  of  Bengal 
held  that  the  Indian  legislature  had 
no  power  to  limit  the  period  during 
which  the  decrees  (meaning  orders) 
of  the  Queen  in  Council  should  be 
executed,  as  this  would  interfere  with 
the  prerogative.  But  this  decision  is 
hardly  correct.  The  order  in  council 
merely  prescribes  what  shall  be  the 
final  decree  in  the  cause,  leaving  it 
to  be  executed  by  the  ordinary  pro- 


cess of  the  courts  in  India.  It  finally 
ascertains  and  defines  the  rights  of 
the  parties  without  relieving  them  of 
the  obligation  imposed  upon  them  by 
the  general  law  of  enforcing  those 
rights  with  due  diligence,  a  matter 
with  which  the  prerogative  has  no 
concern,  14  Moo.  I.  A.  493. 

•  8  Cal.  218. 

'  6  Cal.  504  and  see  the  Code  of 
Civil  Proc.  sec.  248. 

*  Art.  180  is  independent  of  sec. 
230  of  the  Civil  Procedure  Code  and 
not  controlled  by  it,  6  Bom.  258,;  and  so 
the  Madras  High  Court  has  held  that 
the  period  prescribed  by  this  article  is 
not  affected  by  that  section,  7  Mad. 
540. 


THE  FIRST  APPENDIX. 

Thi  Acts  contained  in  the  following  Appendix  have  this  in  common^ 

/       that  all  of  them  are  now  used  for  the  putposo  of  raising  money  for  the 

general  purposes  of  the  State.    The  Court  Fees  Act  and  the  Stamp 

CAct  are  avowedly  measures  of  taxation,  ^ut  thejlegistration  Act  was 
intended  solely  to  provide  safeguards  against  fraud  an3~to  facilitate 
investigations  ol"  title  ;  1an3  it  is  to 'be  regretted  that  the  financial  needs 
of  the  Indian  Government  render  it  impossible  at  present  to  apply 
the  fees  levied  under  that  Act,  after  defraying  its  necessaiy  expenses, 
to  increasing  the  number  of  registration-offices,  so  as  ultimately  to  have 
one  within  easy  reach  of  every  inhabitant  of  British  India.  If  this 
were  done,  the  Act  might  be  extended  to  many  classes  of  instruments 
now  excluded  from  the  operation  of  its  compulsory  clauses ;  and  the 
result  would  be,  not  merely  a  diminution  of  fraud,  but  a  sensible 
increase  to  the  selling  value  of  land  throughout  the  countiy. 
The  Stamp  The  objects  and  structure  of  the  four  Acts  printed  in  this  Appendix 
Act.  being  clear  and  simple,  we  may  dispense  with  an  introduction  to  each 

enactment,  and  here  merely  state,  first,  that  the  Stamp  Act  is  founded 
\  partly  on  the  Indian  Act  XVIII  of  1869,  partly  on  the  English  Statutes 

!        The  RegiB-j3  &  34  Vic.  cc.  97  and  98  ;  and,  secondly,  that  the  Registration  Act 
mS{3^^^^   /(Uvides  all  documents  into  those  that  must  be,  and  those  that  may  be, 
ry^^        'Wr-      /rggistered :  and  declares  that  no  documefat  required  to  be  registered 
I  ^  shall  affect  any  immoveable  property  comprised  therein,  or  be  received 

in  evidence  of  any  transaction  affecting  such  property,  unless  it  has 
been  registered ;  and  that,  as  a  rule,  where  the  registration  of  a  docu- 
ment relating  to  land  is  optional,  such  document,  if  registered,  takes 
effect  against  all  unregistered  documents  relating  to  the^ame  property. 
Where  registration  is  optional,  as  it  is  when  the  purchase  money  is  less 
than  rs.  icx),  the  ingenious  natives  of  British  India  avail  themselves 
of  this  last  provision  to  sell  the  same  property  twice  over  to  different 
people,  once  by  an  unregistered  conveyance  to  A,  giving  him  pos- 
session, and  a  second  time,  when  A  happens  to  be  out  of  possession, 
^  a  registered  conveyance  to  B  *.  All  documents  admitted  to  regis- 
tration are  copied,  indexed,  and  authenticated  by  the  registering 
officers.  An  intending  purchaser  or  mortgagee  can  thus  at  once  find 
every  non-testamentary  instrument  affecting  a  particular  piece  of 
land,  and  an  effectual  safeguard  is  provided  against  the  suppression, 
destruction  and  fraudulent  alteration  of  title-deeds. 

*  See  8  Cal.  597. 
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We  may  also  mention  the  previous  Indian  laws  dealing  with  the  Former 
subjects  to  which  the  Stamp  Act  and  the  Registration  Act  respec- 1*^^  ^^' 
tively  relate.  The  old  Regulations  and  Acts  as  to  court-fees  ^  are  now  g*^^^-      a 
mere  matters  of  curiosity  ^.    But  it  is  often  necessary  to  ascertain  registra- 
whether  an  ancient  document  has  been  duly  stamped,  or  whether  a  tion, 
conveyance  executed  between  1793  and  1877  has  been  du]jrxegiatejed. 
For  these  purposes  the  following  lists  may  be  useful. 

I.  Repealed  Enactments  relating  to  Stamps. 
(a)  In  Bengal. 

Repealed  by 
Act  XXTX  of  1871. 
R^^.  I  and  XXin  of  1814. 
Regs.  I  of  18 14,  X  of  1829. 
Reg.  I  of  1814. 
Ditto. 
Ditto. 
Ditto. 
Reg.  X  of  1829. 
,     Act  XII  of  1873. 

Reg.  X  of  1829. 

.     Act  XXXVI  of  i860. 

Ditto. 

Act  XVIII  of  1869. 

Ditto. 


Reg.  VI  of  1797,  sees.  16,  21 

Reg.  VII  of  1800      

Reg.  XIII  of  1806 

Reg.  VIII  of  1807 

Reg.  VII  of  1809      

Reg.  Xllof  1812      

Reg.  XVI  of  1813 

Reg.  Iofi8i4  

Reg  XXVI  of  1 81 4 

Reg.  XVI  of  1824 

Reg.  XII  of  1826  (Calcutta) 

Reg.  X  of  1829         

Act  XIX  of  1858      

Act  XLI  of  1858       


Reg  Vinofi8o8 
Reg.  Ilof  1813 
Reg.  Xm  of  1816 
Reg.  Ilof  1825 


Reg.  XlVof  1815  ... 
Reg.  XVIIIof  1827... 
Reg.  XIV  of  1831     ... 


(5)    In  the  Madrons  Presidency, 

RegB.  XIII  of  i8i6andIIof  1817. 

Reg.  XIII  of  1816. 

Act  XXXVI  of  i860. 

Act  VII  of  1870  and  Mad.  Act  II  of 

1869. 

(c)  In  the  Bombay  Presidency, 

Reg.  I  of  1827. 

Act  XXXVI  of  i860. 

Ditto. 


^  *  No  institution  fee  has  ever  been 
paid  in  the  Supreme  Court,  nor,  under 
the  original  system  of  Lord  Com- 
wallis,  was  there  any  ^uch  fee  in  the 
courts  of  the  Company.  The  State 
defrayed  the  expense  of  all  the  judicial 
establishments.  An  institution  fee,  in 
the  case  of  civil  suits,  was  established 
by  [Ben.]  Regulation  XXXVIII  of 
1795,  not  as  a  source  of  revenue,  but, 
as  appears  from  the  preamble  to  the 
regulation,  for  the  purpose  of  pre- 
venting vexatious  litigation.  By 
[Ben.]  Reg.  VI  of  1 797  the  institution 


fees  were  converted  into  stamp  duties ; 
the  preamble  there  assigns  the  same 
object;  but  adds  also  that  of  increas- 
ing the  public  revenue.  The  last  pur- 
pose is  the  onlyone  mentioned  in  [Ben.] 
Reg.  I  of  1 8 14,  which  further  regu- 
lates these  payments  *  (First  Report 
of  Commissioners  appointed  to  con- 
sider the  reform  of  the  judicial  estab- 
lishments, etc.  of  India,  1856,  p.  22). 
^  Many  of  them  are  enumerated  in 
the  third  schedule  (now  repealed)  to 
Act  VII  of  1870.  The  first  Was  Ben. 
Reg.  XXXVIII  of  1 795. 
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(d)  Throughout  British  India. 

AetXIVof  1840,  secS      Act  IX  of  187a. 

Act  IX  of  1843         ActrVof  i88a(mcertwnteiTitorie«% 

Act  XV  of  1859,  lec.  37      Act  XVin  of  1869. 

Act  XXXVI  of  i860  Act  X  of  1863. 

Act  XL  of  i860        Ditto. 

Act  LI  of  i860         Ditto. 

Act  X  of  1863  Act  VII  of  1870. 

Act  XVIII  of  1865 Ditto. 

Act  XXVI  of  1867 Act  X  of  1877. 

Act  XVni  of  1869 Act  I  of  1879. 

II.    RcraiLED   EhaCTMERTS   ULATIKO  to   RlOnTRATIOH. 

(a)  In  Bengal, 

Repealed  hy 

Reg.  XXXVI  of  1793         Act  XVI  of  1864. 

Reg.  XXVIII  of  1795  (Beiuuret)   ...  Ditto. 

Reg.  XVII  of  1803  (ceded  proTincet)  Ditto. 

Reg.  VIII  of  1805  (conquered  Mid  Act  XIX  of  1873. 

ceded  proTinoee),  b.  17. 

Reg.  XII  of  1805  (EAt&),  Mc.  33  Act  XVI  of  1864.  * 

Reg.  XXofi8i3      Ditto. 

Reg.  rV  of  1834        Ditto. 

Reg.  VII  of  1833,  sec.  4      ActVIofi87i. 

Act  XI  of  1851         Act  XVI  of  1864. 

(6)  In  the  Madras  Presidency. 

Reg.  XVII  of  1803 Act  XVI  of  1864. 

Reg.  XIofi83i        Ditto. 

(c)  In  the  Bombay  Presidenqf. 

Reg.  IX  of  1837        Act  XVI  of  1864. 

Reg.  XIII  of  1838 Ditto. 

(d)  Throughout  British  India, 

Act  XXX  of  1838 Act  XVI  of  1864. 

Act  I  of  1843  Ditto. 

Act  XIX  of  1843      Ditto. 

Act  IV  of  1845         Ditto. 

Act  XVIII  of  1847 Ditto. 

Act  XXIX  of  1856 Ditto. 

Act  III  of  1859,  B®<^-  9  ^^^  ^^      •••  Ditto. 

Act  XVI  of  1864      Act  XX  of  1866. 

Act  IX  of  1865         Ditto. 

Act  XX  of  1866       ActVIIIof  1871. 

Act  VIII  of  187 1      Act  III  of  1877. 
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THE  COURT  FEES  ACT,  1870. 

[As   Ambkdbd   BT  Acts   XX   of    1870,  XV  op    187a,  XIII   of   1875, 

V  OF  1881,  AKD  XVIII  OP  1884.] 


CHAPTER  I, 


PBELIHINABT. 


Short  title. 

Extent. 

Com- 
mence- 
ment. 

Repeal  of 

enact- 

mentt. 


1.  This  Act  may  be  called  *  The  Court  Fees  Act,  1870  :  * 
It  extends  to  the  whole  of  British  India  ^ ; 

And  it  shall  come  into  force  on  the  first  day  of  April  1870. 

2,  [Repealed  by  Act  XIV  of  1870.] 


CHAPTER   II. 

FEES   IK   THE   HIGH   C0UBT8   AND   TS  THE   COUETS   OF  8MAXL 
CAUSES  AT  THE   PRESIBEKCY   TOWNS. 

^^yjoUeem  8^  The  fees  payable  for  the  time  being  to  the  clerks  and  officers 
Coorts  on  (other  than  the  sheriffs  and  attorneys)  of  the  High  Courts  established 
their  by  Letters  Patent,  by  virtue  of  the  power  conferred  by  Statute 

BidM^:  ^4^^  *  *5*^  ^^  Victoria,  chapter  104,  section  15, 


^  Except  the  Qrixo  Hills  District,  the 
Kh^f  and  Jainti^  Hills  District  and 
the  N^  Hills  District,  Gazette  qf 
India,  26  April,  1884,  ^^>  ^*  P-  ^^4 » 
and  as  to  Uie  SantlKl  Parganas  see 
Keg.  Ill  of  1872,  sec.  8.  Outside 
British  India  the  whole  Act  (except 
chapters  I  and  II  and  tched.  Ill) 
is  in  force  in  the  Haidarttb^  As- 


signed Districts  and  in  the  canton- 
ments of  Sikandar^CblEd,  Baroda  (?), 
Dlsah,  and  those  in  the  CentoJ 
Indian  Agency.  The  whole  Act  is  in 
force  in  the  civil  and  military  station 
of  Bangalore,  the  parganas  in  the 
lUrjpnt^bia  Agency  under  British  ad- 
ministration, and  the  Rj(jput^na- 
Miilwa  State  Railway. 
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or  chargeable  iu  each  of  such  Courts  under  No.  1 1  of  the  first, 
and  Nos.  7,  12,  14,  16,  20,  and  21  of  the  second,  schedule  to  this 
^ct  annexed ; 

and  the  fees  for  the  time  being  chargeable  in  the  Courts   of  in  Pre- 
Small  Causes  at  the  Presidency  Towns  and  their  several  oflSces ;      jf^®??^ 

shall  be  collected  in  manner  hereinafter  appearing  \  Cause 

Courts. 

4.  No  document  of  any  of  tlie  kinds  specified  in  the  first  or  p^^g  ^^ 

second  schedule  to  this  Act  annexed,  as  chargeable  with  fees,  shall  documents 
be  filed,  exhibited,  or  recorded  in,  or  shall  be  conceived  or  furnished  j    h*  h 
by,  any  of  the  said  High  Courts  in  any  case  coming  before  such  Courts  in 
Court  in  the  exercise  of  its  extraordinary  original  criminal  juris-  ^irextra- 
diction;  juris- 

or  in  the  exercise  of  its  esttraordinary  original  criminal  juris-  ^io*ioii ' 
diction ; 

or  in  the  exercise  of  its  jurisdiction  as  regards  appeals  from  the  in  their 
judgment  of  two  or  more  Judges  of  the  said  Court,  or  of  a  Division  ?PP®1^**® 
Court ;  diction : 

or  in  the  exercise  of  its  jurisdiction  as  regards  appeals  fi'om  the 
Courts  subject  to  its  superintendence ; 

or  in  the  exercise  of  jurisdiction  as  a  Court  of  reference  or  tetision;  as  Courts 

unless  in  respect  of  such  document  there  be  paid  a  fee  of  an  of  reference 

and  re- 
amount  not  less  than  that  indicated  by  either  of  the  said  schedules  vision. 

as  the  proper  fee  for  such  document. 

5.  When  any  difference  arises  between  the  officer  whose  duiy  Procedure 
it  is  to  see  that  any  fee  is  paid  under  this  chapter  and  any  suitor  ^^*^  ^^ 
or  attorney,  as  to  the  necessity  of  paying  a  fee   or  the  amount  as  to  ne- 
thereof,  the  question  shall,  when  the  difference  arises  in  any  of  the  cessity  or 
said  High  Courts,  be  referred  to  the  taxing-officer,  whose  decision  fee. 
thereon  shall  be  final,  except  when  the  question  is,  in  his  opinion, 

one  of  general  importance,  in  which  case  he  shall  refer  it  to  the 
final  decision  of  the  Chief  Justice  of  such  High  Court,  or  of  £uch 
Judge  of  the  High  Court  as  the  Chief  Justice  shall  appoint  either 
generally  or  specially  in  this  behalf. 

When  any  such  difference  arises  in  any  of  the  said  Courts  of 
Small  Causes,  the  question  shall  be  referred  to-  the  Clerk  of  the 
Court,  whose  decision  thereon  shall  be  final,  except  when  the 
question  is,  in  his  opinion,  one  of  general  importance,  in  which  case 
he  shall  refer  it  to  the  final  decision  of  the  First  Judge  of  such  Court. 

The  Chief.  Justice  shall  declare  who  shall  be  taxing-officer  within 
the  meaning  of  the  first  paragraph  of  this  section. 

^  They  may  be  denoted  by  adhesive  stamps.  Gazette  of  India^  23  Apiil, 
1870,  Part  I,  p.  267. 
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CHAPTER  III. 

FEES  IK   OTHER  C0UBT8  AND  IN   PUBLIC   OFFICES. 

Feet  on  6.  Except  in  the  Courts  hereinbefore  mentioned,  no  document  of 

fiMeto.in  ^°7  ^^  ^^®  kinds  specified  as  chai^g^ble  in  the  first  or  second 
provincUd  schedule  to  this  Act  annexed  shall  be  filed,  exhibited  or  recorded  in 
r|*"^^  any  Court  of  Justice,  or  shall  be  received  or  furnished  by  any 
offioM.        public  officer^,  unless  in  respect  of  such  document  there  be  paid  a 

fee  of  an  amount  not  less  than  that  indicated  by  either  of  the  said 

schedules  as  the  proper  fee  for  such  document'. 

CompaU-        7«  The  amount  of  fee  payable  under  this  Act  in  the  suits  next 

tion  of  feei  hereinafter  mentioned  shall  be  computed  as  follows : — 

oertoin  i*  ^  Buits  for  money  (including  suits  for  damages  or  compen- 

■uits.  sation,  or  arrears  of  maintenance,  of  annuities,  or  of  other  sums 

for  money :  p^yj^hle  periodically) — according  to  the  amount  claimed : 

for  main-        ii.  In  suits  for  maintenance  and  annuities  or  other  sums  payable 

^^^""^       periodically—acccording  to  the  value  of  the  subject-matter  of  the 

annuities :   suit,  and  such  value  shall  be  deemed  to  be  ten  times  the  amount 

claimed  to  be  payable  for  one  year  ' : 
fbr  other         iii.  In  suits  for  moveable  property  other  than  money,  where  the 
"^^DCTt^*    subject-matter  has  a  market-value — ^according  to  such  value  at  the 
having  a     date  of  presenting  the  plaint : 

market-  Jy^  J^  B^its — 

▼aloe  * 

.       '^  (a)  for  moveable   property  where  the  subject-matter  has   no 

able  pro-     market-value,  as,  for  instance,  in  the  case  of  documents  relating  to 

value :  (^)  ^^  enforce  the  right  to  share  in  any  property  on  the  ground 

to  enforcea  that  it  is  joint  family  property, 

right  to  ^^^  ^  obtain  a  declaratory  decree  or  order,  where  consequential 

jointfamily  relief  is  prayed  K 

property.         ^^)  to  obtain  an  injunction, 

foradedar-      ^^^  £^j.  ^  right  to  some  benefit  (not  herein  otherwise  provided  for) 

decree  and  to  arise  out  of  land,  and 

conaequOTi-       /f\  for  accounts — 

tial  reliei  •  .  • 

f    an  in-        according  to  the  amount  at  which  the  relief  sought  is  valued  in 

junction :    the  plaint  or  memorandum  of  appeal  '^, 

for  ease- 
ments:            ^  12  Cal.  542.  Where  no  consequential  relief  is  prayed 
for  ac-              '  10  Bom.  610 :  2  N.  W.  P.  418.  see  sched.  II,  no.  17,  cl.  (iii). 
counts :            '  8  Mad.  384.  ^  10  Cal.  599.    The  plaintiff  is  free 
*  2  Bom.  219:  10  Bom.  60 :  2  All.  to  fix  the  amount,  hut  he  is  subject 

720  and  869:  4  All.  320:  5  All.  331 :  to  the  provisions  of  sec.  11  infra,  9 

19  Suth.  Civ.  B.   18  :    10  Cal.  380.  Bom.  22. 
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In  all  8uch  suits  the  plaintiff  shall  state  the  amonnt  at  which  he  for  posses- 
values  the  relief  sought,  and  the  provisions  of  the  Code  of  Civil  touses^d 
Procedure,  section  31  ^,  shall  apply  as  if,  for  the  word  'claim,*  the  gardens: 
-words  *  relief  sought '  were  substituted  \ 

V.  In  suits  for  the  possession  of  laud,  houses,  and  gardens — 
according  to  the  value  of  the  subject-matter ;  and  such  value  shall 
"be  deemed  to  be — 

where  the  subject-matter  is  land,  and — 

(a)  where  the  land  forms  an  entire  estate,  or  a  definite  share  of 
an  estate,  paying  annual  revenue  to  Government ', 

or  forms  part  of  such  an  estate  and  is  recorded  in  the  Collector's 
register  as  separately  assessed  with  such  revenue, 

and  such  revenue  is  permanently  settled — 

ten  times  the  revenue  so  payable : 

(Jb)  where  the  land  forms  an  entire  estate  or  a  definite  share  of 
an  estate,  paying  annual  revenue  to  Government,  or  forms  part  of 
such  estate  and  is  recorded  as  aforesaid ; 

and  such  revenue  is  settled,  but  not  permanently — 

five  times  the  revenue  so  payable : 

(c)  where  the  land  pays  no  such  revenue,  or  has  been  partially 
exempted  from  such  payment,  or  is  charged  with  any  fixed  pay- 
ment in  lieu  of  such  revenue, 

and  nett  profits  have  arisen  from  the  land  during  the  year  next 
before  the  date  of  presenting  the  plaint — 

fifteen  times  such  nett  profits : 

but  where  no  such  nett  profits  have  arisen  therefrom — the 
amount  at  which  the  Court  shall  estimate  the  land  with  reference 
to  the  value  of  similar  land  in  the  neighbourhood : 

{d)  where  the  land  forms  part  of  an  estate  paying  revenue  to 
Government,  but  is  not  a  definite  share  of  such  estate  and  is  not 
separately  assessed  as  above-mentioned — the  market-value  of  the 
land: 

Provided*  that,  in  the  territories  subject  to  the  Governor  of  Proviso  as 
Bombay  in  Council,  the  value  of  the  land  shall  be  deemed  to  be —  Pregi.""^    ^ 

(i)  where  the  land  is   held   on   settlement  for  a   period  not  dency. 
exceeding  thirty  years  and  pays  the  full  assessment  to  Government 
— a  sum  equal  to  five  times  the  survey-assessment ; 

(2)  where  the  land  is  held  on  permanent  settlement,  or  on  a 
settlement  for  any  period   exceeding  thirty  years,  and  pays   the 

*  Now  see  Act  XIV  of  1882,  sec.  54,  '  8  Cal.  192. 

supra,  p.  497.  ^  As  to  the  object  of  this  proviso, 

^  See  infra,  the  Suits  Valuation  Act,  see  11  Bom.  541. 
1887,  ^^'  4'* 
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full  assessment  to  OoTemment — a  sum  equal  to  ten  times  the 
survey-assessment;  and 

(3)  where  the  whole  or  any  part  of  the  annual  survey-assess- 
ment is  remitted — a  sum  computed  under  paragraph  (i)  or 
paragraph  (2)  of  this  proviso,  as  the  case  may  he,  in  adition  to  ten 
times  the  assessment,  or  the  portion  of  assessment,  so  remitted  : 

ExpUinaticn. — The  word  'estate,'  as  used  in  this  paragraph, 
means  any  land  suhject  to  the  payment  of  revenue,  for  which  the 
proprietor  or  a  farmer  or  ryot  shall  have  executed  a  separate 
engagement  to  Oovemment,  or  which,  in  the  ahsence  of  such  engage- 
ment, shall  have  heen  separately  assessed  with  revenue. 

(e)  Where  the  suhject-matter  is  a  house  or  garden — according  to 
the  market- value  of  the  house  or  garden  ^ : 

vi.  In  suits  to  enforce  a  right  of  pre-emption — according  to  the 
value  (computed  in  accordance  with  paragraph  v  of  this  section)  of 
the  land,  house,  or  garden  in  respect  of  which  the  right  is  claimed  ^ : 

vii.  In  suits  for  the  interest  of  an  assignee  of  land-revenue — 
teiffnee  fifteen  times  his  nett  profits  as  such  for  the  year  next  before  the 
*^*       date  of  presenting  the  plaint : 


for  honaei 
AndgAT- 
dens : 

to  enforce 
a  right  of 
pre-emp- 
tion: 


for  interest 

of 

of  Un( 

revenae . 

to  set  aside      ^^'   ^   waiA  to   set  aside  an  attachment  of  land',  or  of  an 

an  attach-  interest  in  land  or  revenue — according  to  the  amount  for  which  the 
"      •         land  or  interest  was  attached  : 

Provided  that,  where  such  amount  exceeds  the  value  of  the  land 
or  interest,  the  amount  of  fee  shall  be  computed  as  if  the  suit  were 
for  the  possession  of  such  land  or  interest  ^ : 
to  redeem :      ix.  In  suits  against  a  mortgagee  for  the  recovery  of  the  property 
mortgaged, 

and  in  suits  by  a  mortgagee  to  foreclose  the  mortgage, 

or,  where  the  mortgage  is  made  by  conditional  sale,  to  have  the 
sale  declared  absolute — 

according  to  the  principal  money  *  expressed  to  be  secured  by 
the  instrument  of  mortgage : 

X.  In  suits  for  specific  performance — 

(a)  of  a  contract  of  sale — according  to  the  amount  of  the  con- 
sideration : 


to  fore- 
close: 


for  specific 
perform- 
ance. 


^  6  All.  488.  See  infra,  the  Suits 
Valuation  Act,  sees.  3  and  9. 

'  This  does  not  include  a  house, 
4  Bom.  515. 

'  <  The  meaning  of  clause  viii.  evi- 
dently is  that  a  person  suing  to  set 
aside  an  attachment  on  land  shall  in 
no  case  be  called  upon  to  pay  a  higher 
fee  than  he  would  have  to  pay  if  he 


were  suing  for  possession  of  the  land,* 
X  Bom.  352. 

*  See  6  Bom.  324  (suit  against  mort- 
gagee to  recover  portion  of  mortgaged 
property) :  10  Bom.  41  (separate  me* 
moranda  of  appeal  in  redemption  suit)  : 
8  All.  438  (right  to  redeem  of  some 
of  the  mortgagors  bought  by  mort- 
gagee). 
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(6)  of  a  contract  of  mortgage — according  to  the  amount  agreed 
to  be  secured : 

(c)  of  a  contract  of  lease — according  to  the  aggregate  amount  of 
the  fine  or  premium  (if  any)  and  of  the  rent  agreed  to  be  paid 
during  the  first  year  of  the  term : 

{d)  of  an  award — according  to  the  amount  or  value  of  the 
property  in  dispute : 

xi.  In  the  following  suits  between  landlord  and  tenant : —  between 

(a)  for  the  delivery  by  a  tenant  of  the  counterpart  of  a  lease,       landlord 

(6)  to  enhance  the  rent  of  a  tenant  having  a  right  of  occupancy, 

(c)  for  the  delivery  by  a  landlord  of  a  lease, 

(a)  to  contest  a  notice  of  ejectment  ^. 

(e)  to  recover  the  occupancy  of  land  from  which  a  tenant  has 
been  illegally  ejected  by  the  landlord,  and 

(/)  for  abatement  of  rent-^ 

according  to  the  amount  of  the  rent  of  the  land  to  which  the 
suit  refers,  payable  for  the  year  next  before  the  date  of  representing 
the  plaint 

8.  The  amount  of  fee  payable  under  this  Act  on  a  memorandum  Memoran- 

of  appeal  against  an  order  relating  to  compensation  under  any  ^"™^' 

Act  for  the  time  being  in  force  for  the  acquisition  of  land  for  public  against 

purposes^,  shall  be  computed  according:  to  the  difference  between  the  ^^^^^  *®  ^ 
_    -  ,  ,  compensa- 

amount  awarded  and  the  amount  claimed  by  the  appellant.  tion. 

9.  If  the  Court  sees  reason  to  think  that  the  annual  nett  profits  Power  to 
or  the  market-value  of  any  such  land,  house,  or  garden  as  is  men-  ^^x?"^*^*- 
tioned  in  section  7,  paragraphs  v  and  vi,  have  or  has  been  wrongly  or  market- 
estimated  ',  the  Court  may,  for  the  purpose  of  computing  the  fee  value, 
payable  in  any  suit  therein  mentioned,  issue  a  commission  to  any 

proper  person  directing  him  to  make  such  local  or  other  investiga- 
tion as  may  be  necessary,  and  to  report  thereon  to  the  Court. 

10.,  i.  If  in  the  result  of  any  investigation  the  Court  finds  that  Procedure 
the  nett  profits  or   market-value   have    or    has    been   wrongly  profits  or 
estimated,  the  Court,  if  the  estimation  has  been  excessive,  may  market- 
in  its  discretion  refund  the  excess  paid  as  such  fee :    but  if  the  ^~f , 

...     wrongly 

estimation  has  been  insufficient,  the  Court  shall  require  the  plaintiff  estimated. 

^  See  infra,   the   Suits  Valuation  channels. 

Act,  sees.  3  and  9.  '  This  section  is  framed  so  as  to 

'  Act  IX  of  1870,  also  perhaps  the  discourage  as  much  as  possible  local 

local  Acts  providing  for  compulsory  investigations  for  the  purpose  of  valu- 

acquisition  of  land  for  roads,  bridges,  ing  suits.    The  Court  must  in  each 

forests,  embankments,  drainage,  salt-  case  determine  whether  the  investiga- 

works,  the  establishment  of  a  cus-  tion  is  necessary  or  expedient, 
toms-line,    and    making    navigable 
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to  pay  80  much  additional  fee  as  would  have  been  payable  had  the 
said  market-yalue  or  nett  profits  been  rightly  estimated : 

ii.  In  such  case  the  suit  shall  be  stayed  until  the  additional 
fee  is  paid.  If  the  additional  fee  is  not  paid  within  such  time  as 
the  Court  shall  fix,  the  suit  shall  be  dismissed  ^ : 

iii.  Section  i8o^  of  the  Code  of  Civil  Procedure  shall  be  con- 
strued as  if  the  words  '  the  market-value  of  any  property  or '  were 
inserted  after  the  word  'ascertaining/  and  as  if  the  words  'or 
annual  nett  profits '  were  inserted  after  the  word  *  damages.' 

Prooedare  n.  In  guits  for  mesne  profits '  or  for  immoveable  property  and 
mesne  mesne  profits,  or  for  an  account,  if  the  profits  or  amount  decreed 
profits  or  are  or  is  in  excess  of  profits  claimed  or  the  amount  at  which  the 
J^^°  plaintiff  valued  the  relief  sought,  the  decree  shall  not  be  executed 
amoant  de-  until  the  difference  between  the  fee  actually  paid  and  the  fee 
^™  **'  which  would  have  been  payable  had  the  suits  comprised  the  whole 
amount  of  the  profits  or  amount  so  decreed  shall  have  been  paid  to  the 
«1*^«^-      proper  officer  *. 

Where  the  amount  of  mesne  profits  is  left  to  be  ascertained  in 
the  course  of  the  execution  of  the  decree,  if  the  profits  so  ascer- 
tained exceed  the  profits  claimed,  the  further  execution  of  the 
decree  shall  be  stayed  until  the  difference  between  the  fee  actually 
paid  and  the  fee  which  would  have  been  payable  had  the  suit  com- 
prised the  whole  of  the  profits  so  ascertained  is  paid.  K  the 
additional  fee  is  not  paid  within  such  time  as  the  Court  shall  fix, 
the  suit  shall  be  dismissed  \ 

Decision  of      12.  i.  Every  question  relating  to  valuation  for  the  purpose  of 

as  to  valu-  determining  the  amount  of  any  fee  chargeable  under  this  chapter 

ations.        on  a  plaint  or  memorandum  of  appeal,  shall  be  decided*  by  the 

Court  in  which  such  plaint  or  memorandum,  as  the  case  may  be, 

is  filed,  and  such  decision  shall  be  final  as  between  the  parties  to 

the  suit  ^ : 

ii.  But  whenever  any  such  suit  comes  before  a  Court  of  appeal, 
reference  or  revision,  if  such  Court  considers  that  the  said  question 
has  been  wrongly  decided,  to  the  detriment  of  the  revenue  ^  it 

^  at  any  stage  at  which  the  error  *  2  All.  682. 

may  be  detected,  2  Mad.  308.    Sach  "12  Bom.  H.  C.  227. 

dismissal  is  a  penalty,  and  cannot  *  before  the  disposal  of  the  case, 

operate  as  res  judicata,  8  All.  282,  per  7  All.  528. 

MahmiidJ.  ^  2  Bom.  145:  9  Bom.  355.    But 

^  See  sec.  392  of  the  present  Code,  the  decision  may  be  revised  by  the 

supra,  p.  624.  High  Court,  10  Bom.  610. 

^  i.e.  the  parts  of  the  suits  in  question  *  Where  the  Court  of  first  instance 

relating  to  mesne  profits,  1 2  Bom.  98.  wrongly  decides  to  the  detriment  of 
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shall  require  the  party  by  whom  such  fee  has  been  paid  to  pay  so 
much  additional  fee  as  would  have  been  payable  had  the  question 
been  rightly  decided,  and  the  provisions  of  section  10,  paragraph 
ii,  shall  apply  \ 

13.  If  an  appeal  or  plaint,  which  has  been  rejected  by  the  Befand  of 

lower  Court  on  any  of  the  Grounds  mentioned  in  the  Code  of  ^®®  P*^"  °^ 

.  .  ...  memoran- 

Civil  Procedure,  is  ordered  to  be  received,  or  if  a  suit  is  re-  dum  of  ap- 

manded  in  appeal,  on  any  of  the  grounds  mentioned  in  section  P^* 

562  of  the  same  Code,  for  a  second  decision  by  the  lower  Court, 

the  Appellate  Court   shall   grant   to  the  appellant  a   certificate, 

authorizing  him  to  receive  back  from  the  Collector  the  full  amount 

of  fee  paid  on  the  memorandum  of  appeal : 

Provided  that,  if,  in  the  case  of  a  remand  in  appeal,  the  order 

of  remand  shall  not  cover  the  whole  of  the  subject-matter  of  the 

suit,  the  certificate  so  granted  shall  not  authorize  the  appellant  to 

receive  back  more  than  so  much  fee  as  would  have  been  originally 

payable  on  the  part  or  parts  of  such  subject-matter  in  respect 

whereof  the  suit  has  been  remanded. 

14.  Where  an  application  for  a  review  of  judgment  is  presented  Refund  of 
on  or  after  the  ninetieth  day  firom  the  date  of  the  decree,  the  Court,  ^^  ^^.  *?" 
unless  the  delay  was  caused  by  the  applicant's  laches,  may,  in  its  for  review 
discretion,  grant  him  a  certificate  authorizing  him  to  receive  back  of  j«dg- 
from  the  Collector  so  much  of  the  fee  paid  on  the  application  as 
exceeds  the  fee  which  woidd  have  been  payable  '  had  it  been  pre- 
sented before  such  day '. 

15.  Where  an  application  for  a  review  of  judgment  is  admitted,  Refund 
and  where,  on  the  rehearing,  the  Court  reverses  or  modifies  its  former  ^*I?-q_ 
decision  on  the  ground  of  mistake  in  law  or  fact,  the  applicant  verses  or 
shall  be  entitled  to  a  certificate  from  the  Court  authorizing  him  to  niodifies  its 
receive  back  from  the  Collector  so  much  of  the  fee  paid  on  the  cision  on 
application  *  as  exceeds  the  fee  payable  on  any  other  application  to  ground  of 
such  Court  under  the  second  schedule  to  this  Act,  No.  i,  clause 

(6)  or  clause  {d). 


the  subject  only,  but  to  the  advantage 
of  the  revenue,  there  is  no  appeal. 
Perhaps  the  less  said  as  to  the  equity 
of  such  an  enactment  the  better, 
2  Bom.  224. 

^  7  Cal.  348.  An  appellate  court, 
in  deciding  the  fee  payable  on  a  me- 
morandum of  appeal,  is  not  bound  by 
the  decision  of  the  court  of  first  in- 


stance as  to  the  stamp  on  the  plaint, 
6  Bom.  502. 

^  See  sched.  1,  nos.  4  and  5,  infra. 

'  9  Mad.  134;  but  see  9  C.  L.  B. 
479,  where  the  ninetieth  day  fell 
during  the  vacation  when  the  Court 
was  closed.  In  the  Panj^b  see  Act 
XVIII  of  1884,  s.  72. 

*  As  amended  by  Act  XX  of  1870. 
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Additiowd 
fee  where 
retpondent 
takes  ob- 
jection to 
unappealed 
part  of 
deoree. 


Multifari- 
ous scuts. 


But  notbifig  in  the  former  part  of  this  section  shall  entitle  the 
applicant  to  such  certificate  where  the  rerersal  or  modification  is 
due,  wholly  or  in  part,  to  fresh  evidence  which  might  have  been 
produced  at  the  original  hearing. 

16.  When  any  appeal  is  presented  to  a  Civil  Court,  not  against  the 
whole  of  a  decision,  but  only  against  so  much  thereof  as  relates  to 
a  portion  of  the  subject-matter  of  the  suit,  and,  on  the  hearing  of 
such  appeal,  the  respondent  takes,  under  section  561  of  the  Code 
of  Civil  Proceduie,  an  objection  to  any  part  of  the  said  decision 
other  than  the  part  appealed  against,  the  Court  shall  not  hear 
such  objection  until  the  respondent  shall  have  paid  the  additional 
fee  which  would  have  been  payable  had  the  appeal  comprised  the 
part  of  the  decision  so  objected  to  ^. 

17.  Where  a  suit  embraces  two  or  more  distinct  subjects ',  the 
plaint  or  memorandum  of  appeal  shall  be  chargeable  with  the 
Agg^gate  amount  of  the  fees  to  which  the  plaints  or  memoranda 
of  appeal  in  suits  embracing  separately  each  of  sUch  subjects  would 
be  liable  under  this  Act '. 

Nothing  in  the  former  part  of  this  section  shaU  be  deemed 
to  affect  the  power  conferred  by  the  Code  of  Civil  Procedure, 
section  45,  paragraph  2. 

18.  When  the  first  or  only  examination  of  a  person  who  com- 
plains of  the  offence  of  wrongful  confinement,  or  of  wrongful 
restraint,  or  of  any  offence  other  than  an  offence  for  which  police 
officers  may  arrest  without  a  warrant,  and  who  has  not  already 
presented  a  petition  on  which  a  fee  has  been  levied  under  this  Act, 
is  reduced  to  writing  under  the  provisions  of  the  Code  of  Criminal 
Procedure,  the  complainant  shall  pay  a  fee  of  eight  annas,  unless 
the  Court  thinks  fit  to  remit  such  payments 

ademption      X9.  Nothing  contained  in  this  Act  shall  reuder  the  following 
documents,  documents  chargeable  with  any  fee : — 

i.  Power-of-attomey  to  institute  or  defend  a  suit  when  executed 

by  an  officer,  warrant-officer,  non-commissioned  officer  or  private 

of  Her  Majesty's  army  not  in  civil  employment. 


Written 
examina- 
tions of 
complain- 
ants. 


^  This  section  relates  only  to  that 
class  of  cases  in  which  a  party  losing 
substantially  a  portion  of  his  claim  is 
precluded  from  re-agitating  and  re- 
asserting that  portion  before  the  ap- 
pellate court  without  paying  the 
proper  fee,  15  Suth.  Civ.  R.  511,  per 


Paul  J. 

^  distinct  and  separate  causes  of 
action,  i  All.  552  :  2  All.  676,  683; 
3  All.  131 :  9  All.  252. 

^  But  see  the  proviso  in  sched.  I, 
art.  i» 
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ii.  Declarations  mentioned  in  section  1 18  and  section  164^  of  the 
Code  of  Civil  Procedure. 

iii.  Written  statements  called  for  by  the  Court  after  the  first 
hearing  of  a  suit '. 

iv.  Plaint  presented  to  a  military  Court  of  Kequests*^  and  petition 
for  execution  of  a  decree  of  such  Court. 

V.  Plaints  in  suits  tried  by  Village  Munsifs*  in  the  Presidency  of 
Fort  St.  George. 

vi.  Plaints  and  processes  in  suits  before  District  Panchdyats  in 
the  same  Presidency. 

vii.  Plaints  in  suits  before  Collectors  under  Madras  Kegulation 
Xllof  1816. 

viii.  Probate  of  a  will,  letters  of  administration,  and  certificate 
mentioned  in  the  first  schedule  to  this  Act  annexed,  No.  12, 
where  the  amount  or  value  of  the  property  in  respect  of  which  the 
probate  or  letters  or  certificate  shall  be  granted  does  not  exceed 
one  thousand  rupees. 

ix.  Application  or  petition  to  a  Collector  or  other  officer  making 
a  settlement  of  land -revenue,  or  to  a  Board  of  Eevenue,  or  a  Com- 
missioner of  Revenue,  relating  to  matters  connected  with  the 
assessment  of  land  or  the  ascertainment  of  rights  thereto  or 
interests  therein,  if  presented  previous  to  the  final  confirmation 
of  such  settlement. 

X.  Application  relating  to  a  supply  for  irrigation  of  water  be- 
longing to  Government. 

xi.  Application  for  leave  to  extend  cultivation,  or  to  relinquish 
land,  when  presented  to  an  officer  of  land-revenue  by  a  person 
holding,  under  direct  engagement  with  Government,  land  of  which 
the  revenue  is  settled  but  not  permanently. 

xii.  Application  for  service  of  notice  of  relinquishment  of  land  or 
of  enhancement  of  rent. 

xiii.  Written  authority  to  an  agent  to  distrain. 

xiv.  First  application  (other  than  a  petition  containing  a 
criminal  charge  or  information)  for  the  summons  of  a  witness  or 
other  person  to  attend  either  to  give  evidence  or  to  produce  a 
document,  or  in  respect  of  the  production  or  filing  of  an  exhibit 
not  being  an  affidavit  made  for  the  immediate  purpose  of  being 
produced  in  court. 

XV.  Bail-bonds  in  criminal  cases,  recognizances  to  prosecute  or  give 
.evidence,  and  recognizances  for  personal  appearance  or  otherwise. 

*  These  sections  have  not  been  re-         ^  See  Act  VIII  of  1887  and  44  & 
enacted  by  the  present  Code.  45  Vic.  c.  58,  s.  148. 

*  5  Bom.  400.  *  See  Mad.  Keg.  IV  of  1816. 
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xvi.  Petition,  application,  charge,  or  information  respecting  any 
offence,  when  presented,  made  or  laid  to  or  before  a  Police  officer, 
or  to  or  before  the  Heads  of  Villages  ^  or  the  Village  Police  *  in  the 
territories  respectively  subject  to  the  Governors  in  Council  of 
Madras  and  Bombay. 

zvii.  Petition  by  a  prisoner,  or  other  person  in  duress  or  under 
restraint  of  any  Court  or  its  officers '. 

xviiL  Complaint  of  a  public  servant  (as  defined  in  the  Indian 
Penal  Code^),  a  municipal  officer,  or  an  officer  or  servant  of  a 
Bailway  Company. 

zix.  Application  for  permission  to  cut  timber  in  Qoyemment 
forests,  or  otherwise  relating  to  such  forests. 

xz.  Application  for  the  payment  of  money  due  by  Qovenunent 
to  the  applicant. 

xzi.  Petition  of  appeal  against  the  chaukfddri  assessment  und^* 
Act  No.  XX  of  1856,  or  against  any  municipal  tax. 

xxii.  Applications  for  compensation  under  any  law  for  the  time 
being  in  force  relating  to  the  acquisition  of  property  for  public 
purposes '. 

xxiii.  Petitions  presented  to  the  Special  Commissioner  appointed 
under  Bengal  Act  No.  II  of  1869  {to  ascertain,  regulate,  and  record 
certain  tenures  in  Chutia  Ndgpar). 

xxiv.  Petitions  under  the  Indian  Christian  Marriage  Act,  1872, 
sections  45  and  48  *. 


CHAPTER  III  A^ 

PBOBATBS,   LBTTEBS   OF  ADMINI8TBATI0K  AKD   CEBTIFICATES 

OF  ADMXNISTBATION. 

Belief  19  A.  Where  any  person  on  applying  for  a  probate  of  a  will  or 

whOTe  too  letters  of  administration  has  estimated  the  property  of  the  de- 
oourt-fee  ceased  to  be  of  greater  value  than  the  same  has  afterwards  proved 
has  been  ^  y^^  ^^^  ji^g  consequently  paid  too  high  a  court-fee  thereon,  if 
within  six  months  after  the  true  value  of  the  property  has  been  as- 
certained, such  person  produces  the  probate  or  letters  to  the  Chief 
Controlling  Bevenue  Authority  of  the  Province  in  which  the 
probate  or  letters  has  or  have  been  granted, 

*  Mad.  Regs.  XI  of  1816  and  IV  of  •  See  Act  XV  of  1873,  sec.  2. 

1 82 1,  sec.  6.  ^  This  chapter,  founded  on  48  Geo. 

"  Bom.  Act  VIII  of  1867,  sees.  14,  III,  c.  149,  sec.  35,  and  55  Geo.  Ill, 

15,  16.  c.  184,  sees.  40,  41,  42,  43,  51,  was 

^10  Cal.  61.  inserted  in  the  Court  Fees  Act  by  Act 

*  Supra,  vol.  I.  pp.  95-97.  XIII  of  1875,  sec.  6. 

*  See  above,  p.  1017,  note  2. 
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and  delivers  to  Buch  Authority  a  particular  inventory  and 
iraluation  of  the  property  of  the  deceased,  verified  by  affidavit  or 
affirmation, 

and  if  such  Authority  is  satisfied  that  a  greater  fee  was  paid  on 
the  probate  or  letters  than  the  law  required, 

the  said  Authority  may — 

(a)  cancel  the  stamp  on  the  probate  or  letters,  if  such  stamp  has 
not  been  already  cancelled ; 

(6)  substitute  another  stamp  for  denoting  the  court-fee  which 
should  have  been  paid  thereon ;  and 

(c)  make  an  allowance  for  the  difiPerence  between  them  as  in  the 
case  of  spoiled  stamps,  or  repay  the  same  in  money,  at  his 
discretion '. 

19  B.  Whenever  it  is  proved  to  the  satisfaction  of  such  Authority  Relief 
that  an  executor  or  administrator  has  paid  debts  due  from  the  T^'® , 
deceased  to  such  an  amount  as,  being  deducted  out  of  the  amount  ^n^  |^  de- 
of  value  of  the  estate,  reduces  the  same  to  a  sum  which,  if  it  had  ceased 
been  the  whole  gross  amount  or  value  of  the  estate,  would  have  ha^been 
occasioned  a  less  court-fee  to  be  paid  on  the  probate  or  letters  of  paid  oat  of 
administration  granted  in  respect  of  such  estate  than  has  been    ^^  ^  * 
actually  paid  thereon  under  this  Act, 

such  Authority  may  return  the  difference,  provided  the  same 
be  claimed  within  three  years  after  the  date  of  such  probate 
or  letters. 

But  when,  by  reason  of  any  legal  proceeding,  the  debts  due  from 
the  deceased  have  not  been  ascertained  and  paid,  or  his  effects  have 
not  been  recovered  and  made  available,  and  in  consequence  thereof 
the  executor  or  administrator  is  prevented  from  claiming  the 
return  of  such  difference  within  the  said  term  of  three  years,  the 
said  Authority  may  allow  such  further  time  for  making  the  claim 
as  may  appear  to  be  reasonable  under  the  circumstances  '. 

19  0.  "Whenever  such '  a  grant  of  probate  or  letters  of  adminis-  Relief  in 
tration  has  been  or  is  made  in  respect  of  the  whole  of  the  property  several 
belonging  to  an  estate,  and  the  full  fee  chargeable  under  this  Act  grants, 
has  been  or  is  paid  thereon,  no  fee  shall  be  chargeable  under  the 
same  Act  when  a  like  grant  is  made  in  respect  of  the  whole  or  any 
part  of  the  Eame  property  belonging  to  the  same  estate  ; 

Whenever  such  a  grant  has  been  or  is  made  in  respect  of  any 
property  forming  part  of  an  estate,  the  amount  of  fees  then 
actually  paid  under  this  Act  shall  be  deducted  when  a  like  grant  is 

*  From  55  Geo.  Ill,  c  184,800.  40.  *  The  insertion  of  this  word  is  a 

*  From  55  Geo.  Ill,  c.  184,  sec.  51.      clerical  or  typographical  error. 
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made  in  respect  of  property  belonging  to  the  same  estate,  identical 
with  or  including  the  property  to  which  the  former  grant  relates \ 

19  D.  The  probate  of  the  wi]l,  or  the  letters  of  administratioii  of 
the  effects,  of  any  person  deceased  heretofore  or  hereafter  granted 
shall  be  deemed  valid  and  available  by  his  executors  or  administra- 
tors for  recovering,  transferring,  or  assigning  any  moveable  or 
immoveable  propeKy  whereof  or  whereto  the  deceased  was  pos- 
sessed or  entitled,  either  wholly  or  partially  as  a  trustee,  notwith- 
standing the  amount  or  value  of  such  property  is  not  included  in 
the  amount  or  value  of  the  estate  in  respect  of  which  a  conrt-lee 
was  paid  on  such  probate  or  letters  of  administration  *. 

19  E.  Where  any  person  on  applying  for  probate  or  letters  of 
administration  has  estimated  the  estate  of  the  deceased  to  be  of  less 
value  than  the  same  has  afterwards  proved  to  be,  and  has  in  conse- 
quence paid  too  low  a  court-fee  thereon,  the  Chief  Controlling 
Revenue  Authority  of  the  Province  in  which  the  probate  or 
letters  has  or  have  been  granted,  may,  on  the  value  of  the  estate  of 
the  deceased  being  verified  by  affidavit  or  affirmation,  cause  the 
probate  or  letters  of  administration  to  be  duly  stamped  on  payment 
of  the  full  court-fee  which  ought  to  have  been  originally  paid 
thereon  in  respect  of  such  value  and  of  the  further  penalty, 
if  the  probate  or  letters  is  or  are  produced  within  one  year 
from  the  date  of  the  grant,  of  five  times,  or  if  it  or  they  is  or  are 
produced  after  one  year  from  such  date,  of  twenty  times,  sach 
proper  court-fee,  without  any  deduction  of  the  court-fee  originally 
paid  on  such  probate  or  letters : 

Provided  that,  if  the  application  be  made  within  six  months  after 
the  ascertainment  of  the  true  value  of  the  estate  and  the  discovery 
that  too  low  a  court-fee  was  at  first  paid  on  the  probate  or  letters, 
and  if  the  said  Authority  is  satisfied  that  such  fee  was  paid  in  con- 
sequence of  a  mistake  or  of  its  not  being  known  at  the  time  that 
some  particular  part  of  the  estate  belonged  to  the  deceased,  and 
without  any  intention  of  fraud  or  to  delay  the  payment  of  the 
proper  court-fee,  the  said  Authority  may  remit  the  said  penalty, 
and  cause  the  probate  or  letters  to  be  duly  stamped  on  payment 
only  of  the  sum  wanting  to  make  up  the  fee  which  should  have 
been  at  first  paid  thereon  ^ 

19  F.  In  case  of  letters  of  administration  on  which  too  low  a 
court-fee  has  been  paid  at  first,  the  said  Authority  shall  not  cause 


^  See  Financial  Department  Noti- 
fication No.  2623,  Gazette  of  India, 
25  April,  1874,  p.  264. 


*  48  Geo.  Ill,  c.  149,  sec.  35. 
'  55  Geo.  Ill,  c.  184,  sec.  41. 
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the  same  to   be   duly   stamped  in  mamier   aforesaid   until   the  gecurity 
Administrator  has  given  such  security  to  the  Court  by  which  the  ^^^^^ 
letters  of  administration  have  been  granted  as  ought  by  law  to  stamped 
have  been  given  on  the  granting  thereof  in  case  the  full  value  of  luider 
the  estate  of  the  deceased  had  been  then  ascertained  ^. 

19  G.  Where  too  low  a  Court-fee  has  been  paid  on  any  probate  Executors 
or  letters  of  administration  in  consequence  of  any  mistake,  or  of  its  etc.  not 
not  being  known  at  the  time  that  some  particular  part  of  the  Coart-fee 
estate  belonged  to  the  deceased,  if  any  executor  or  administrator  on  pro- 
acting  under  such  probate  or  letters  does  not,  within  six  months  ^tbin  six 
after  the  first  day  of  April  1875,  or  after  the  discovery  of  the  mis-  months 
take  or  of  any  effects  not  known  at  the  time  to  have  belonged  to  *Q^ry^of 
the  deceased,  apply  to  the  said  Authority  and  pay  what  is  wanting  underpay- 
to  make  up  the  Court-fee  which  ought  to  have  been  paid  at  first  on  "^e'^*- 
such  probate  or  letters,  he  shall  forfeit  the  sum  of  one  thousand 
.rupees  and  also  a  further  sum  at  the  rate  of  ten  rupees  per  cent,  on 
the  amount  of  the  sum  wanting  to  make  up  the  proper  Court-fee  ^. 

19  H.  The  provisions  of  sections  19  A  to  19  G  (both  inclusive)  Sees, 
shall,  mutaUs  mutandtSy   apply  to  certificates  granted  under  Act  ^9  ^^^ 
No.  XL  of  1858  {for  making  better  provision  for  the  care  of  the  piied  to 
persons  and  property  of  Minors  in  the  Presidency  of  Fort  William  certificates 
in  Bengal)  or  Act  XX  of  1864  {for  Tnaking  better  provision  for  the  xl  of  1858 
care  of  the  persons  and  property  of  Minors  in  the  Presidency  of  and  XX 
Bombay)  and  to  the  holders  of  such  certificates.  ^  '    ^' 


CHAPTER  IV. 

PROCESS   FEES. 

20.  The  High  Court'  shall,  as  soon  as  may  be,  make  rules  as  to  Kales  as 

the  following  matters  :—  *^  "^^^  ^^ 

,  ,  ,  ,  processes. 

i.  the  fees  chargeable  for  serving  and  executing  processes  issued 
by  such  Court  in  its  appellate  jurisdiction,  and  by  the  other  Civil 
and  Eevenue  ^  Courts  established  within  the  local  limits  of  such 
jurisdiction : 

ii.  the  fees  chargeable  for  serving  and  executing  processes  issued 
by  the  Criminal  Courts  established  within  such  limits  in  the  case 
of  offences  other  than  offences  for  which  police  officers  may  arrest 
without  a  warrant ;  and 

^  55  Greo.  Ill,  c.  184,  sec.  42.  of  1886,  sec.  88  (2)  (a). 

^  55  Creo.  Ill,  c.  181,  sec.  43.  ^  In  the  Panj^h,  the  words  'and 

'  See  also  in  Bombay,  Act  XIV  of  Bevenue '  are  repealed  by  Act  XVII 

1 869,  sec.  42 ,  and  in  Burma,  Act  XYII  of  1 887. 
of  1875*  sees.  68,  74,  and  Reg.  VTII 
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ill.  the  remaneration  of  the  peons  and  all  other  persons  employed 
by  leave  of  a  Court  in  the  senrice  or  execution  of  processes. 

The  High  Court  may  from  time  to  time  alter  and  add  to  the 
rules  BO  made. 
Confirma-  All  such  rules,  alterations,  and  additions  shall,  after  being  con- 
^^Tr*^^  firmed  by  the  Local  GoTemment,  and  sanctioned  by  the  GoTemor 
tionof  General  of  India  in  Council,  be  published  in  the  local  oflBcial 
ivIm.  Gazette  \  and  shall  thereupon  have  the  force  of  law. 

Until  such  rules  shall  be  so  made  and  published,  the  fees  now 
leviable  for  serving  and  executing  processes  shall  continue  to  be 
levied,  and  shall  be  deemed  to  be  fees  leviable  under  this  Act. 

TablM  of        21.  A  table  in  the  English  and  vernacular  languages,  showin^i^ 
prooMt-      i}^^  fees  chargeable  for  such  service  and  execution,  shall  be  exposed 
to  view  in  a  conspicuous  part  of  each  Court. 

Number  of      22.  Subject  to  rules  to  be  made  by  the  High  Court  and  approved  by 

pooni  in      \^q  Local  Government  and  the  Governor  General  of  India  in  Council, 

and  sabor-       every  District  Judge  and  every  Magistrate  of  a  District  shall  fix, 

dinate        and  may  from  time  to  time  alter,  the  number  of  peons  necessary  to 

be  employed  for  the  service  and  execution  of  processes  issued  out  of 

his  Court  and  each  of  tKe  Courts  subordinate  thereto, 

Number  of      ^i^d  for  the  purposes  of  this  section,  every  Court  of  Small  Causes 

peoDi  in      established  under  Act  No.  XI  of  1865  {to  consolidate  and  amend  the 

Small         ^^^  relating  to  Courts  of  Small  Causes  beyond  the  local  limits  of  the 

Cauie         ordinary  original  civil  jurisdiction  of  the  High  Courts  of  Judicature) 

shall  be  deemed  to  be  subordinate  to  the  Court  of  the  District  Judge  \ 

Number  of  23.  Subject  to  rules  to  be  framed  by  the  Chief  Controlling 
^ns  m  Hevenue  Authority  and  approved  by  the  Local  Government  and 
Courts.  Governor  General  of  India  in  Council,  every  officer  performing  the 
functions  of  a  Collector  of  a  District  shall  ^^  and  may  from  time 
to  time  alter,  the  number  of  peons  necessary  to  be  employed  for 
the  service  and  execution  of  processes  issued  out  of  his  Court  or  the 
Courts  subordinate  to  him '. 

Proceai  24.  Every  process  served  or  executed  under  this  chapter  shall 

■®'J®^        be  held  to  be  a  process  within  the  meaning  of  section  188*  of  the 

chapter  to  Code  of  Civil  Procedure,  and  of  section  2  •  of  Act  No.  XXIII  of 

be  held        186 1  (to  amend  Act  VIII  of  1859). 

procefls 

ander              ^  SeeMacpherBon*8Lt«<8,pp.99,68a  Provincial  Small  CauBe  Courts  Act, 

Civil  Pro-   (Madras);  195,  196,683  (Bombay);  i887,8e€ActIXof  i887,8ec.  2,cl.(3). 

cedure         j^g^  ^yj  (Lower  Provinces) ;  419, 420  '  In   the    Panj^b    this  section  is 

Code.           ^^    ^    Provinces)  ;   456  (Panj^) ;  repealed  by  Act  XVII  of  1887. 

489  (Oudh) ;  506  (Central  Provinces) ;  *  not  re-enacted  in  the  present  Code. 

5^7)  5^8  (British  Burma).  ^  sec.  93  of  the  present  Code :  see 

'  To  be  construed  as  referring  to  the  also  sec.  636. 
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CHAPTER  V. 

OF  THB  MODE  OF  LEVYING  FEES. 

25.  All  fees  referred  to  in  section  3  or  chargeable  under  this  Collection 

Act  shall  be  collected  by  stamps.  ^^  ^®®*  ^y 

^  Btampg. 

26.  The  stamps  used  to  denote  any  fee  chargeable  under  this  Act  Stamps  to 
shall  be  impressed,  or  adhesive,  or  partly  impressed  and  partly  be  im- 
adhesive,  as  the  Governor  General  of  India  in  Council  may,  by  ^herive*!^ 
notification  in  ^the  Gazette  of  India,  from  time  to  time  direct\ 

27.  The  Local  Government  may,  from  time  to  time,  make  rules  Rules  for 
for  regulating —  ^"^^{j*. 

(a)  the  supply  of  stamps  to  be  used  under  this  Act,  renewal* 

(6)  the  number  of  stamps  to  be  used  for  denoting  any  fee  charge-  ^^^  \^tei^' 
able  under  this  Act,  ^^'  ^f 

(c)  the  renewal  of  damaged  or  spoiled  stamps,  and  stamps. 

(d)  the  keeping  accounts  of  all  stamps  used  under  this  Act : 
Provided  that,  in  the  case  of  stamps  used  under  section  3  in 

a  High  Court,  such  rules  shall  be  made  with  the  concurrence  of 
the  Chief  Justice  of  such  Court. 

All  such  rules  shall  be  published  in  the  local  official  Gazette,  and 
shall  thereupon  have  the  force  of  law '. 

28.  No  document  which  ought  to  bear  a  stamp  under  this  Act  Stamping 
shall  be  of  any  validity,  unless  and  until  it  is  properly  stamped  ^.    documents 

But  if  any  such  document  is  through  mistake  or  inadvertence  tently  re- 
received,  filed  or  used  in  any  Court  or  office  without  being  properly  ceived. 
stamped,  the  presiding  Judge  or  the  head  of  the  office,  as  the  case 
may  be,  or,  in  the  case  of  a  High  Court,  any  Judge  of  such  Court, 
may,  if  he  thinks  fit,  order  that  such  document  being  stamped 
accordingly*,  the  same  and  every  proceeding  relative  thereto  shall 
be  as  valid  as  if  it  had  been  properly  stamped  in  the  first  instance. 

29.  Where  any  such  document  is  amended  in  order  merely  to  Amended 
correct  a  mistake  and  to  make  it  conform  to  the  original  intention  document, 
of  the  parties,  it  shall  not  be  necessary  to  impose  a  fresh  stamp. 

^  See  Gazette  of  India,  ai  April,  573  (Coorg) ;  586  (Ajmer  and  Mer- 

1883,  Part  I,  p.  189.  w^a)  ;  646,  647  (Assam). 

^  See  Macplierson*s  lasts,  1884,  pp.  ^  2  All.  682. 

99,  100  (Madras);   199,  200  (Bom-  *  But  such  an  order  cannot  be  passed 

i>*y)  J  337>  338  (Bengal) ;  432  (N.  W.  after  the  decision  of  the  case  to  which 

Provinces) ;  457  (Panj^b) ;  507  (Cen-  the  question  of  the  payment  of  coui't 

tral  Provinces) ;  528  (British  Burma)  ;  fees  relates,  7  All.  528. 

3  u  a 
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BO.  No  document  requiring  a  stamp  under  this  Act  shall  be 
filed  or  acted  upon  in  any  proceeding  in  any  Court  or  office  until 
the  stamp  has  been  cancelled. 

Such  officer  as  the  Court  or  the  head  of  the  office  may  from  time 
to  time  appoint  shall,  on  receiving  any  such  document,  forthwith 
effect  such  cancellation  by  punching  out  the  figure-head  so  as  to 
leave  the  amount  designated  on  the  stamp  untouched,  and  the  part 
removed  by  punching  shall  be  burnt  or  otherwise  destroyed. 


CHAPTER  VI. 


B«pay- 

ment  of 
feet  paid 
on  applioa- 
tioni  to 
CrimiiuJ 
Conrti. 


Amend- 
ments of 
Act  VIII 
of  1859, 

SB.  308, 

3091  37^ 
373- 


MISCELLANEOUS. 

8L  i.  Whenever  an  application  or  petition  containing  a  com- 
plaint or  charge  of  an  offence  ^,  other  than  an  offence  for  which 
Police  officers  may  arrest  without  warrant,  is  presented  to  a 
Criminal  Court,  the  Court,  if  it  convict  the  accused  person,  shall, 
in  addition  to  the  penalty  imposed  upon  him,  order  him  to  repay 
to  the  complainant  the  fee  paid  on  such  application  or  petition  \ 

ii.  In  the  case  mentioned  in  section  18,  the  Court,  if  it  convict 
the  accused  person,  shall,  in  addition  to  the  penalty  imposed  upon 
him,  order  him  to  repay  to  the  complainant  the  fee,  if  any,  paid 
by  the  latter  for  the  examination. 

iii.  When  the  complainant  has  paid  fees  for  serving  processes  ia 
either  of  the  cases  mentioned  in  the  first  and  second  paragraphs 
of  this  section,  the  Court,  if  it  convict  the  accused  person,  shall,  in 
addition  to  the  penalty  imposed  upon  him,  order  him  to  repay  such 
fees  to  the  complainant. 

iv.  All  fees  ordered  to  be  repaid  under  this  section  may  be 
recovered  as  if  they  were  fines  imposed  by  the  Court. 

82.  The  Code  of  Civil  Procedure,  sections  308  and  309 ',  shall 
be  read  as  if,  for  the  words  '  stamp-duty '  and  *  stamps,'  the  words 
and  figures  'fees  chargeable  under  the  Court  Fees  Act,  1870,' 
were  substituted;  section  371  ^  of  the  same  Code  shall  be  read  as 
if,  for  the  words  *  a  stamp  of  the  value,'  the  words  *  the  payment 
of  the  fee,'  were  substituted ;  and  section  373^  of  the  same  Code 
shall  be  read  as  if,  for  the  words  '  on  a  stamp  paper  of  the  value,' 


^  This  does  notinclude  illegal  seizure 
and  detention  of  cattle,  8  Bom.  H.  C. 
Cr.  22  :  7  Mad.  345. 

'  Sach  order  is  an  integral  part  of 
the  sentence,  5  Mad.  H.  C.  Rulings, 
xzviii :  and  see  8  Bom.  H.  C.  Or.  2a. 


'  sees.  410,  411  of  the  present 
Code. 

*  not  re-enacted  in  the  present 
Code ;  bat  see  sec.  588. 

'  sec.  587  of  the  present  Code. 
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the  words  *  and  shall  be  chargeable  with  the  fee/  were  substituted ; 
and  as  if,  for  the  words  *  for  the  stamps/  the  words  *  the  fees,'  were 
substituted. 

33.  Whenever  the  filing  or  exhibition  in  a  Criminal  Court  of  a 
document  in  respect  of  which  the  proper  fee  has  not  been  paid  is, 
in  the  opinion  of  the  presiding  Judge,  necessary  to  prevent  a 
failure  of  justice,  nothing  contained  in  section  4  or  section  6  shall 
be  deemed  to  prohibit  such  filing  or  exhibition. 

34.  In  the  General  Stamp  Act,  1869  ^,  section  48  shall  be  read 
as  if,  for  the  words  and  figures  *  Act  No.  XXVI  of  1867  {to  amend 
the  law  rekUing  to  Stamp  DvMes)*  the  words  and  figures  'The 
Court  Fees  Act,  1870,'  were  substituted. 

35.  The  Governor  General  of  India  in  Council  may  from  time 
to  time,  by  notification  in  the  Gazette  of  India,  reduce  or  remit, 
in  the  whole  or  in  any  part  of  British  India,  all  or  any  of  the  fees 
mentioned  in  the  first  and  second  schedules  to  this  Act  annexed  ', 

and  may  in  like  manner  cancel  or  vary  such  order. 

86.  Nothing  in  chapters  II  and  V  of  this  Act  applies  to  the 
conmiission  payable  to  the  Accountant  General  of  the  High  Court 
at  Fort  William,  or  to  the  fees  which  any  officer  of  a  High  Court 
is  allowed  to  receive  in  addition  to  a  fixed  salary. 


Admission 
in  criminal 
cases  of 
documents 
for  which 
proper  fee 
has  not 
been  paid. 

Bules  for 
sale  of 
stamps. 


Power  to 
reduce  or 
remit  fees. 


Saving  of 
fees  to  cer- 
tain officers 
of  High 
Court. 


SCHEDULE  I. 
Ad  valorem,  fees. 


Number, 

Proper  Fee, 

I .  PI  ai  nt '  or  memo-    , 
randum    of    appeal  ^ 
(not    otherwise    pro- 
vided for  in  this' Act') 
presented  to  any  Civil  ' 
or  Bevenue  Court,  ex- 
cept those  mentioned 
in  section  3  *. 

When  the  amount  or  value  of 
the  subject-matter  in  dispute 
does  not  exceed  five  rupees  ... 

When  such   amount  or  value 
exceeds  five  rupees,  For  every 
five  rupees,  or  part  thereof,  in 
excess  of  five  rupees,  up  to  one 
hundred  rupees          

Six  annas. 
Six  annas. 

*  Repealed  by  Act  I  of  1879. 

'  See  a  list  of  twenty-four  notifica- 
tions under  this  section  in  Macpher- 
son*s  Lists  of  Enactments  in  force  in 
Britisk  India,  Calcutta,  18841  pp. 
41-46,  681. 

^  The  court  fee  payable  on  a  claim 
for  set-off  is  the  same  as  for  a  plaint, 
8  All.  396.     But  in  the  case  of  an 


application  to  file  an  award,  the  fee 
is  that  fixed  for  other  applications, 
loCal.  II. 

*  ID  Bom.  238. 

»  14  Suth.  Civ.  R.  ai. 

*  To  ascertain  the  proper  fee  levi- 
able on  the  institution  of  a  suit,  see 
the  Table  annexed  to  this  schedule. 
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I. 

AdTft. 
loran  1660* 


Nmmh0r, 


/! 


PUint  4-c.— 
{continued). 


\ 


When  tiich  amoant  or  value 
exceeds  one  hundred  mpees, 
For  every  ten  rupees,  or  part 
thereof,  in  ezoess  of  one  hun- 
dred rnpeee,  up  to  one  thou- 
sand rupeoi     

When  such  amount  or  value 
exceeds  one  thousand  rupees, 
For  every  one  hundred  rupees, 
or  part  thereof,  in  excess  of 
one  thousand  rupees,  up  to 
five  thousand  rupees 

When  such  amount  or  value 
exceeds  five  thousand  rupees. 
For  every  two  hundred  and 
fifty  rupees,  or  part  thereof,  in 
excess  of  five  thousand  rupees, 
up  to  ten  thousand  rupees    . . . 

When  such  amount  or  value 
exceeds  ten  thousand  rupees. 
For  every  five  hundred  rupees, 
or  part  thereof,  in  excess  of 
ten  thousand  rupees,  up  to 
twenty  thousand  rupees 

When  such  amount  or  value 
exceeds  twenty  thousand  ru- 
pees, For  every  one  thousand 
rupees,  or  part  thereof,  in  ex- 
cess of  twenty  thousand  ru- 
pees, up  to  thirty  thousand 
rupees  ,, ,         «.,  (,.  ... 

When  such  amount  or  value 
exceeds  thirty  thousand  rupees. 
For  every  two  thousand  ru- 
pees, or  part  thereof,  in  excess 
of  thirty  thousand  rupees,  up 
to  fifty  thousand  rupees 

When  such  amount  or  value 
exceeds  fifty  thousand  rupees, 
For  every  five  thousand  ru- 
pees, or  part  thereof,  in  excess 
of  fifty  thousand  rupees 

Provided  that  the  maximum 
fee  leviable  on  a  plaint  or 
memorandum  of  appeal  shall 
be  three  thousand  rupees  ^ 


Proper  Fee. 


Twelve  annas. 


Five  rupees. 


Ten  rupees. 


Fifteen  rupees. 


Twenty  rupees. 


Twenty  rupees. 

Twenty-five 
rupees. 


'  3  All.  1 08. 
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Number. 


2.  Plaint  in  a  snit  for 
possession  under  Act  No. 
XIV  of  1859  ('^  provide 

for    ike    limitation    of 
suits),  section  15  ^. 

3.  Petition  under  the 
Indian  Registration  Act» 
section  53  *. 

4.  Application  for  re- 
view of  judgment',  if 
presented  on  or  after  the 
ninetieth  day  from  the 
date  of  the  decree. 

5.  Application  for  re- 
view of  judgment",  if 
presented  before  the 
ninetieth  day  from  the 
date  of  the  decree  ^ 


6.  Copy  or  transla- 
tion of  a  judgment  or  1 
order   not   being,   or*^ 
having  the  force  of,  a 
decree. 


y 


s 


{ 


When  such  judgment  or  order 
is  passed  by  any  Civil  Court 
other  than  a  High  Court,  or  by 
the  presiding  officer  of  any 
Bevenue  Court  or  Office,  or  by 
any  other  judicial  or  execu- 
tive authority — 

(a)  If  the  amount  or  value  of 
the  subject-matter  is  fifty  or 
less  than  fifty  rupees 

(5)  If  such  amount  or  value 
exceeds  fifty  rupees 

When  such  judgment  or  order 
is  passed  by  a  High  Court    . . . 


Proper  Fee, 


SCHEDULS 

I. 

Ad  va- 
lorem fees. 


A  fee  of  one-half 
the  amount  pre- 
scribed in  the 
foregoing  scale. 


The  fee  leviable 
on  the  plaint  or 
memorandum  of 
appeal*. 


One-half  of  the  fee 
leviable  on  the 
plaint  or  memor- 
andum of  appeal. 


Four  annas. 
Eight  annas. 
One  rupee. 


^  Bepealed  (except  as  to  the  Sche- 
duled Districts)  by  the  Specific  Belief 
Act,  I  of  1887,  s®<^*  ^»  supra,  vol.  I. 

P-  945- 

*  6  Mad.  H.  C.  351.  The  Registra- 
tion Act  referred  to  is  XX  of  1866, 
which  was  repealed  by  Act  VIII  of 
1 8  71,  except  as  to  agreements  re- 
corded under  sec.  5  a  of  the  former 
Act  before  i  July,  1871. 

*  See  the  Civ.  Proc.  Code,  sec.  623, 
and  4  Bom.  26. 

'  i.  e.  (according  to  the  Madras  High 


Court)  the  fee  which  would  be  leviable 
on  a  plaint  or  memorandum  of  appeal 
seeking  the  additional  relief  sought 
by  the  petition  of  review,  7  Mad. 
H.  C,  Appx.  I. 

*  Civ.  Proc.  Code,  sec.  623.  This 
does  not  inblnde  a  petition  for  a  new 
trial  in  a  Small  Cause  Court,  14  Suth. 
Civ.  R.  249 :  7  Bom.  H.  C,  A.C.  109. 

*  In  computing  this  period,  the  time 
during  which  the  Court  is  dosed  for 
vacation  cannot  be  excluded,  9  Mad. 

134. 
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I. 

AdT»* 
loranft 


Number. 


7.  Copy  of  »  decree  . 
or  order  having  the< 
force  of  »  decree '. 


8.  Copy  of  any  docu- 
ment liable  to  stamp- 
duty  undertheGreneral 
Stamp  Act.  1869'. 
when  left  by  any  party  " 
to  a  suit  or  prooeeding 
in  place  of  the  original 
withdrawn. 

9.  Copy  of  any  re- 
Tenne  or  judiciu  pro-  ^ 
ceeding  or  order  not 
otherwise  provided  for 
by  this  Act,  or  copy 
of  any  account,  state- 
ment, report   or  the  . 
like,  taken  out  of  any  V 
CivU  or  Criminal  or  ' 
Revenue     Court     or 
office,    or    from    the 
office    of    any    chief 
officer  charged  withthe 
executive  administra- 
tion of  a  Division. 


When  snoh  decree  or  order  u 

made  by  any  Civil  Coirt  other 

than  a  High  Court,  or  by  any 

Revenue  (^uri— 

(a)  If  the  amount  or  value  of 

the  subject-matter  of  the 

suit  wherein  such  decree 

or  order  is  made  is  fifty 

or  less  than  fifty  rupees  ... 

(6)  If  such   amount  or  value 

exceed  fifty  rupees 

When  such  decree  or  order  is 
made  by  a  High  Court 

(a)  When  the  stamp-duty 
chargeable  on  the  original 
does     not     exceed     eight 


10.  Certificate  of  ad- 
ministration granted 
under  Act  No.  XL  of 
1858  (for  making 
better  provision  for 
the  care  of  the  persons 
and  property  of 
minors  in  the  Presi- 
dency of  Fort  William.^ 
in  SengaV),  or  under 
Act  No.  XX  of  1864 
{for  making  better 
provision  for  the  care 
of  the  persons  and 
property  of  minors  in 
thePresidency  of  Bom- 
bay)\ 


I 


\ 


(ft)  In  any  other  case  ... 


For  every  three  hundred  and 
sixty  words  or  fraction  of 
three  hundred  and  sixty  words 


If  the  amount  or  value  of  the 
property  in  respect  to  which 
such  certificate  ia  granted  does 
not  exceed  five  hundred  rupees 


If  such  amount  or  value  exceeds 
five  hundred  rupees  but  not  one 
thousand  rupees     


And  for  every  one  thousand 
rupees,  or  part  thereof,  in 
excess  of  one  thousand  rupees . 


Proper  Fte^ 


Eight 
One  rupee. 

Four  rupees. 

The  amount  of  the 
duty  chargeable 
on  the  orig&aL 


J 


1 


Eight 


Eight  annas. 


Five  rupees. 


Ten  rupees. 


Five  rupees. 


^  6  Mad.  H.  C.  Appx.  xii,  xxiv.        ^  Now  see  Act  I  of  1879,  ^ec  21,  infra. 

'  See  sec.  6  supra  and  12  CaL  542. 
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Number. 


11.  Probate  of  a 
will  or  letters  of  ad- 
ministration with  or 
without  will  annexed. 

12.  Certificate 
granted  under  Act 
No.  XXVII  of  i860 
(J'or  facilitating  the 
collection  of  debts  on 
successions^  and  for 
the  security  of  parties 
paying  debts  to  the 
representatives  of  de- 
ceased persons),  or 
under  Bombay  Regu- 
lation VIII  of  1827 
{to  provide  for    the 

formal  recognition  of 
MeirSf  Executors  and 
Administrators,  and 
for  the  appointment 
of  Administrators  and 
Managers  of  Proper- 
ty by  the  Courts). 


13.  Application  to  / 
the  Chief  Court  or  the 
Court  of  the  Financial 
Commissioner  of  the 
Panj^b  for  the  exercise  •{ 
of  its  reyisional  juris- 
diction under  section 
622  of  theCodeof  Civil 
Procedure  *, 


\ 


K  the  amount  or  value  ^  of  the 
property^  in  respect  of  which 
the  probate  or  letters  or  cer- 
tificate shall  be  granted  ex- 
ceeds one  thousand  rupees'. 

Note. — ^The  person  to  whom 
any  such  certificate  is  granted, 
or  his  representative,  shall, 
after  the  expiration  of  twelve 
months  from  the  date  of  such 
certificate  and  thereafter  when- 
ever the  Court  granting  such 
certificate  requires  him  so  te 
do,  file  a  statement  on  oath  of 
all  moneys  recovered  or  realised 
by  him  under  such  certificate. 

If  the  moneys  so  recovered  or 
realised  exceed  the  amount  of 
debts  or  other  property  as 
sworn  te  by  the  person  to 
whom  the  certificate  is  granted, 
the  Court  may  cancel  ^e  same 
and  order  such  person  te  take 
out  a  fresh  certificate  and  pay 
the  fee  prescribed  by  this 
schedule  for  such  excess. 

In  default  of  filing  such  state- 
ment within  the  time  allowed, 
the  Court  may  cancel  the 
certificate. 

When  the  amount  or  value  of 
the  subject-matter  in  dispute 
does  not  exceed  twenty-five 
rupees  ...  •■•  ...         ... 


When  such  amount  or  value 
exceeds  twenty-five  rupees. 


Proper  Fee. 


Two  per  centum 
on  such  amount 
or  value  ^ :  Pro- 
vided that  when, 
after  a  certificate 
has  been  granted 
as  aforesaid  in  re- 
spect of  any  estate, 
probate  or  letters 
of  administration 
is  or  are  granted 
in  respect  of  the 
same  estate,  the 
fee  payable 'in  re- 
spect of  such  latter 
grant  shall  be 
reduced  by  the 
amount  of  tiie  fee 
paid  in  respect  of 
the  former  grant  ^ 


Schedule 
I. 

Ad  va- 
lorem fees. 


Two  rupees. 

The  fee  leviable  on 
a  memorandum  of 
appeaL 


^  i.e.  the  market- value,  i  Bom.  118, 
which,  where  the  property  is  mort- 
gaged, has  been  held  to  be  the  equity 
of  redemption,  6  N.  W.  P.  214.  But 
Bee  8  Ben.  Appx.  43,  where  Norman  J. 
hdd  that  the  value  of  mortgaged  pro- 
perty was  (for  the  purpose  of  this  Act) 
'the  value  of  the  entire  property,  less 
the  amount  of  the  encumbrance.*  So 
where  an  annuity  is  charged  on  the 
property,  the  fee  should  be  levied  on 
the  value  of  the  property  less  the  capi- 
talised value  of  the  annuity,  3  Cal.  736. 

'  to  which  the  deceased  was  entitled 


te,  not  property  of  which  he  was  a 
trustee,  6  Ben.  Appx.  138 :  11  Ben. 
Appx.  39 :  14  Ben.  184  (but  see  7  Ben. 
57) :  or  over  which  he  exercises  a 
general  and  absolute  power  of  ap- 
pointment by  will,  12  Ben.  Appx.  21. 
No  allowance  is  made  for  debts  due  by 
the  deceased,  9  Ben.  30,  or  the  recovery 
of  which  is  doubtful,  1 3  Ben.  Appx.  24. 

^  5  Mad.  H.  C.  Appx.  xlv. 

*  This  proviso  was  added  by  Act  V 
of  t88i,  sec.  153. 

'  Added  by  Act  XVIII  of  1 884,  sec. 
71. 
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Table  of  rates  of  ad  valorem  fu$  leviable  on  the  institution  of  suit^. 


HOBIDDLI        Wkm  UU 

Whentke 

J               am*mnt  cr 
value  of  Uu 
»9tbJtt1^wutUtr 

Bui  den  noi 
tjccetd 

Proper  Fee 

.    awnmni  or 
'   value  0/ tike 
nAjeet-maUer 

Butdoetnot 

ejpceed 

Proper  Feie 

fxeeedi 



lU. 

tjtftetit 

K«. 

lU. 

B0.A.   P. 

R«. 

R«.A.    P. 

5 

060 

410 

420 

31     8     0 

5 

10 

0   12      0 

430 

430 

33     4     0 

lO 

»5 

12      0 

1        430 

440 

33    0     0 

«5 

20 

I     8    0 

440 

450 

33  "      0 

20 

n 

I  14    0 

;      450 

460 

34    8     0 

35 

30 

2    4    0 

460 

470 

35     4     0 

30 

35 

2  10    0 

470 

480 

3<>    0     0 

35 

40 

300 

480 

490 

36    13       0 

40 

45 

360 

t      490 

500 

37    8     0 

45 

50 

3  13    0 

'      500 

510 

38    4     0 

50 

55 

420 

510 

530 

39    0    0 

55 

60 

480 

1      520 

530 

39  »3     0 

60 

65 

4  14    0 

530 

540 

40    8    0 

<^5 

70 

540 

540 

550 

41     4    0 

70 

75 

5  »o    0 

550 

560 

43    0    0 

75 

80 

600 

560 

570 

43  12    0 

80 

85 

660 

570 

580 

43     8    0 

85 

90 

6   13     0 

580 

590 

44    4     0 

90 

95 

730 

590 

600 

45     0     0 

95 

100 

780 

600 

610 

45  13     0 

100 

no 

840 

610 

620 

46     8     0 

no 

120 

900 

620 

630 

47     4    0 

120 

130 

9    13      0 

630 

640 

48    0    0 

130 

140 

10    8    0 

640 

650 

48  12     0 

140 

150 

II     4    0 

650 

660 

49    8    0 

'50 

160 

13      0      0 

660 

670 

50    4    0 

160 

170 

13    13      0 

670 

680 

51     0    0 

170 

180 

13    8    0 

680 

690 

51  12     0 

180 

190 

14    4    0 

690 

700 

53     8    0 

190 

200 

15    0   0 

700 

710 

53    4    0 

200 

210 

15    12      0 

710 

720 

54    0    ^ 

210 

220 

16     8    0 

720 

730 

54  13    0 

220 

330 

.    17    4    0 

730 

740 

55    8    0 

230 

240 

18    0    0 

740 

750 

56    4    0 

240 

250 

18  12     0 

750 

760 

57    0    0 

250 

260 

19    8    0 

760 

770 

57  13    0 

260 

270 

20    4    0 

770 

780 

58    8    0 

270 

280 

21     0    0 

780 

790 

59    4    0 

280 

290 

21  12    0 

790 

800 

60    0    0 

290 

300 

22     8    0 

800 

8to 

60  12    0 

300 

3'o 

23    4    0 

810 

820 

61     8    0 

310 

330 

24    0    0 

820 

830 

62     4    0 

330 

330 

24  12    0 

830 

840 

63    0    0 

330 

340 

25     8    0 

840 

850 

63  12     0 

340 

350 

26    4    0 

850 

860 

64    8    0 

350 

360 

27    0    0 

860 

870 

65    4    0 

360 

370 

27  12     0 

870 

880 

66    0    0 

370 

380 

38     8     0 

880 

890 

66  12    0 

380 

390 

29    4    0 

890 

900 

67     8    0 

390 

400 

30    0    0 

900 

910 

68    4    0 

400 

410 

30  12     0 

910 

920 

69    0    0 
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When  the 

When  the 

Schedule 

TT 

amount  or 

value  of  the 

nttyect-matter 

exceeds 

But  does  not 
exceed 

Proper  Fee 

amount  or 

value  of  the 

subject-matter 

exceeds 

But  does  not 
exceed 

Proper  Fee 

I. 

Table  of 
rates  of  ad 

valorem 

Be. 

B8. 

Rs. 

A. 

P. 

Bs. 

Kb. 

Rs.  A.  P. 

fees,  &c. 

920 

930 

69 

12 

0 

6,250 

6,500 

335 

0 

0 

930 

940 

70 

8 

0 

6,500 

6,750 

345 

0 

0 

940 

950 

71 

4 

0 

6,750 

7,000 

355 

0 

0 

950 

960 

72 

0 

0 

7,000 

7,250 

365 

0 

0 

960 

970 

72 

12 

0 

7,250 

7,500 

375 

0 

0 

970 

980 

73 

8 

0 

7,500 

7,750 

385 

0 

0 

980 

990 

74 

4 

0 

7,750 

8,000 

395 

0 

0 

990 

1,000 

75 

0 

0 

8,000 

8.250 

405 

0 

0 

1,000 

1,100 

80 

0 

0 

8,250 

8,500 

4^5 

0 

0 

1,100 

1,200 

85 

0 

0 

8,500 

8,750 

425 

0 

0 

1,200 

1,300 

90 

0 

0 

8,750 

9,000 

435 

0 

0 

1,300 

1,400 

95 

0 

0 

9,000 

9,250 

445 

0 

0 

1,400 

1,500 

100 

0 

0 

9,250 

9,500 

455 

0 

0 

1,500 

1,600 

105 

0 

0 

9,500 

9,750 

465 

0 

0 

1,600 

1,700 

no 

0 

0 

9,750 

10,000 

475 

0 

0 

1,700 

1,800 

115 

0 

0 

10,000 

10,500 

490 

0 

0 

1,800 

1,900 

120 

0 

0 

10,500 

11,000 

505 

0 

0 

1,900 

2,000 

125 

0 

0 

11,000. 

11,500 

520 

0 

0 

2,000 

2,100 

130 

0 

0 

11,500 

12,000 

535 

0 

0 

2,100 

2,200 

135 

0 

0 

12,000 

12,500 

550 

0 

0 

2,200 

2,300 

140 

0 

0 

12,500 

13.000 

565 

0 

0 

2,300 

2,400 

H5 

0 

0 

13,000 

13,500 

580 

0 

0 

2,400 

2,500 

150 

0 

0 

13,500 

14,000 

595 

0 

0 

2,500 

2,600 

i;5 

0 

0 

14,000 

14,500 

610 

0 

0 

2,600 

2,700 

160 

0 

0 

14,500 

15,000 

625 

0 

0 

2,700 

2,800 

165 

0 

0 

15,000 

15,500 

640 

0 

0 

2,800 

2,900 

170 

0 

0 

15,500 

16,000 

655 

0 

0 

2,900 

3,000 

175 

0 

0 

16,000 

16,500 

670 

0 

0 

3,000 

3.^00 

180 

0 

0 

16,500 

17,000 

685 

0 

0 

3,100 

3,200 

185 

0 

0 

17,000 

17500 

700 

0 

0 

3,200 

3,300 

190 

0 

0 

17,500 

18,000 

715 

0 

0 

3,300 

3,400 

195 

0 

0 

18,000 

18,500 

730 

0 

0 

3,400 

3,500 

200 

0 

0 

18,500 

19,000 

745 

0 

0 

3,500 

3»6oo 

205 

0 

0 

19,000 

19500 

760 

0 

0 

3,600 

3.700 

210 

0 

0 

19,500 

20,000 

775 

0 

0 

3,700 

3,800 

215 

0 

0 

20,000 

21,000 

795 

0 

0 

3,800 

3,900 

220 

0 

0 

21,000 

22,000 

815 

0 

0 

3,900 

4,000 

225 

0 

0 

22,000 

23,000 

835 

0 

0 

4,000 

4,100 

230 

0 

0 

23,000 

24,000 

855 

0 

0 

4,100 

4,200 

235 

0 

0 

24,000 

25,000 

875 

0 

0 

4,200 

4,300 

240 

0 

0 

25,000 

26,000 

895 

0 

0 

4,300 

4,400 

245 

0 

0 

26,000 

27,000 

915 

0 

0 

4,400 

4,500 

250 

0 

0 

27,000 

28,000 

935 

0 

0 

4,500 

4,600 

255 

0 

0 

28,000 

29,000 

955 

0 

0 

4,600 

4,700 

260 

0 

0 

29,000 

30,000 

975 

0 

0 

4,700 

4,800 

265 

0 

0 

30,000 

32,000 

995 

0 

0 

4,800 

4,900 

270 

0 

0 

32,000 

34,000 
36,000 

1,015 

0 

0 

4,900 

5,000 

275 

0 

0 

34,000 

1,035 

0 

0 

5,000 

5,250 

285 

0 

0 

36,000 

38,000 

1,055 

0 

0 

5,250 

5,500 

295 

0 

0 

38,000 

40,000 

1,075 

0 

0 

5,500 

5,750 

305 

0 

0 

40,000 

42,000 

1,095 

0 

0 

5,750 

6,000 

315 

0 

0 

42,000 

44,000 

1,115 

0 

0 

6,000 

6,250 

325 

0 

0 

44,000 

46,000 

1,135 

0 

0 

^ 
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BOBED0LB        Wh^  the 

"     '      " 

" 

When  the 

J^               oaMWfi/  or 
_  , ,  '              value  nf  Ike 
Tfcble  of         tta>Jrcl-malUr 

BytdotMnci 
exceed 

Propor  Pte 

awwtint  or 

value  c/the 

iul^ftct-wuMtier 

ButdoeBnot 
exceed 

Preptt  fee. 

ratM  of  ftd         £nvrdf 

exeeed» 

fees,  Ac             K«. 

lU. 

R8. 

A. 

P. 

lU. 

Rt. 

Bs. 

A.  P. 

46,000 

48,000 

1,155 

0 

0 

330,000 

335,000 

3,100 

0    0 

48,000 

50,000 

1,175 

0 

0 

235,000 

340,000 

2,125 

0    0 

50,oco 

55,000 

I,300 

0 

0 

340,000 

245,000 

2,150 

0    0 

55,000 

60,000 

»,325 

0 

0 

345/x)0 

350,000 

2,175 

0    0 

60,000 

65,000 

1.250 

0 

0 

350,000 

255,000 

3,300 

0    0 

65,000 

70,000 

1,375 

0 

0 

255,000 

360,000 

3,335 

0    0 

70,000 

75,000 

1,300 

0 

0 

363,000 

365,000 

2,250 

0     0 

75,000 

80,000 

1.325 

0 

0 

365,000 

370,000 

2,275 

0    0 

80,000 

85,000 

1,350 

0 

0 

370,000 

275.000 

3,300 

0     0 

85,000 

90,000 

1,375 

0 

0 

275,000 

380,000 

2,325 

0    0 

90,000 

95,000 

1,400 

0 

0 

38o,coo 

385,000 

2,350 

0    0 

95,000 

100,000 

1,425 

0 

0 

385,000 

390,000 

2,375 

0    0 

100,000 

105,000 

1,450 

0 

0 

390,000 

295,000 

3400 

0    0 

105,000 

XI  0,000 

1,475 

0 

0 

395,000 

300,000 

2,435 

0    0 

110,000 

1x5,000 

1,500 

0 

0 

300,000 

305,000 

2,450 

0    0 

ii5»ooo 

130,000 

1,525 

0 

0 

305,000 

310,000 

a,475 

0    0 

120,000 

135.000 

1,550 

0 

0 

310,000 

315,000 

2,500 

0    0 

135,000 

130,000 

1,575 

0 

0 

315.000 

330,000 

2,525 

0    0 

130,000 

135,000 

1,600 

0 

0 

330,000 

325,000 

2,550 

0    0 

135,000 

140,000 

1,635 

0 

0 

325,000 

330,000 

3.575 

0    0 

140,000 

145,000 

1,650 

0 

0 

330.003 

335,000 

3,600 

0    0 

145,000 

150,000 

1,675 

0 

0 

335.000 

340,000 

2,625 

0    0 

150,000 

155,000 

1,700 

0 

0 

340,000 

345,000 

3,650 

0    0 

155,000 

160,000 

1,735 

0 

0 

345,000 

350,000 

2,675 

0    0 

X  60,000 

165,000 

1,750 

0 

0 

350,000 

355,000 

3,700 

0    0 

165,000 

170,000 

1,775 

0 

0 

355.000 

360,000 

2,725 

0    0 

170,000 

175.000 

1,800 

0 

0 

360,000 

365,000 

2,750 

0    0 

175,000 

180,000 

1,825 

0 

0 

365,000 

370,000 

2,775 

0    0 

180,000 

185,000 

1,850 

0 

0 

37o»ooo 

375,000 

3,800 

0    0 

185,000 

190,000 

1.875 

0 

0 

375,000 

380,000 

3,835 

0    0 

190,000 

195,000 

1,900 

0 

0 

380,000 

385,000 

3,850 

0    0 

195,000 

300,030 

1,925 

0 

0 

385,000 

390,090 

3,875 

0    0 

300,000 

305,000 

1,950 

0 

0 

390,000 

395,000 

3,900 

0    0 

305,000 

310,000 

1,975 

0 

0 

395.000 

400,000 

2,935 

0    0 

310,000 

315,000 

3,000 

0 

0 

400,000 

405,000 

2,950 

0    0 

315,000 

330,000 

3,035 

0 

0 

405,000 

410,000 

3,975 

0    0 

330,000 

335,000 

2,050 

0 

0 

410,000 

3,000 

0    0 

335,000 

330,000 

3»o75 

0 

0 

J 
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SCHEDULE  II. 
Fixed  Fees, 


Number, 


I.  Application^  or  pe- 
tition. 


(a)  When  presented  to  any 
officer  of  the  Cuiitomg  or 
Excise  Department  or  to 
any  Magistrate  by  any  per- 
son having  dealings  with 
the  Government,  and  when 
the  subject-matter  of  such 
application  relates  excln- 
sively  to  those  dealings ; 

or  when  presented  to  any 
officer  of  Land  Bevenae  by 
any  person  holding  tem- 
poranly-settled  land  under 
direct  engagement  with 
Government,  and  when  the 
subject-matter  of  the  appli- 
cation or  petition  relates 
exclusively  to  such  en- 
gagement ; 

or  when  presented  to  any 
Municipal  Commissioner 
under  any  Act  for  the  time 
being  in  force  for  the  con- 
servancy or  improvement 
of  any  place,  if  the  appli- 
cation or  petition  relates 
solely  to  such  conservancy 
or  improvement ; 

or  when  presented  to  any 
Civil  Court  other  than  a 
principal  Civil  Court  of 
original  jurisdiction',  or  to 
any  Cantonment  Magis- 
trate sitting  as  a  Court  of 
Civil  Judicature  under  Act 
No.  Ill  of  1859',  ^^  ^  ^^7 
Court  of  Small  Causes  con- 
stituted under  Act  No. 
XI  of  1865*,  or  under  Act 
No.  XVI  of  i868«,  section 
20,  or  to  a  Collector  or 
other  officer  of  revenue  in 
relation  to  any  suit  or  case 
in  which  the  amount  or 
value  of  the  subject-matter 
is  less  than  fifty  rupees ; 


Proper  Fee, 


\ 


f  One  anna. 


/ 


I.e. 


application  in  writing,  2 
N.  W.P.  418.  This  includes  an  ap- 
plication for  probate  or  administra- 
tion, 15  Suth.  Civ.  R.  40 ;  but  not  an 
application  by  a  witness  for  the 
return  of  a  document  filed  by  him 


in  obedience  to  a  summons,  ibid.  237. 

'  7  Bom.  H.C.,  A.C.  109  (petition 
for  new  trial  in  S.  C.  Court). 

»  Repealed  by  Act  VIII  of  1887. 

«  Read  now  Act  IX  of  1887. 

»  Read  now  Act  XII  of  1887. 
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THE    PIEST   APPENDIX. 


SCHEPULK 
II. 

Fixed  fees. 


Sumber. 


I.    Applioaiion    or 
petiUon— (conftfiMtf^O 


2.  Application*  for 
leave  to  sue  as  a  pau- 

fJ^^        .**■  •••  ••• 


or  when  presented  to  any 
Ciyil,  Criminal  or  Revenne 
Court,  or  to  any  Board  or 
exeoutiye  officer  for  the 
purpose  of  obtaining  a  copy 
or  translation  of  any  judg- 
ment, decree  or  order 
passed  by  such  Court, 
Board  or  officer,  or  of  any 
other  document  on  record 
in  such  Court  or  Office  ^ 

(6)  When  containing  a  com- 
plaint or  charge  of  any 
offence*  other  than  an 
offence  for  which  Police 
officers  may,  under  the 
Code  of  CriminalProcedure, 
1882,  arrest  without  war- 
rant, aud  presented  to  any 
Criminal  Court ; 

or  when  presented  to  a 
Civil,  Criminal  or  Revenue 
Court,  or  to  a  Collector,  or 
any  revenue  officer  having 
jurisdiction  equal  or  sub- 
ordinate to  a  Collector,  or 
to  any  Magistrate  in  his 
executive  capacity,  and 
not  otherwise  provided  for 
by  this  Act ' ; 

or  to  deposit  in  court  re- 
venue or  rent ; 

or  for  determination  by  a 
Court  of  the  amount  of 
compensation  to  be  paid  by 
a  landlord  to  his  tenant. 

(c)  When  presented  to  a  Chief 

CommiBsioner  or  other 
chief  controlling  revenue 
or  executive  authority,  or 
to  a  Commissioner  of  Re- 
venue or  Circuit,  or  to  any 
chief  officer  charged  wiUi 
the  executive  administoa- 
tion  of  a  Division  and  not 
otherwise  provided  for  by 
this  Act  

(d)  When  presented  to  a  High 
Court     


Proper  Fte. 


\ 


\  One  anna. 


\ 


y  Eight 


annas. 


/ 


One  rupee. 
Two  rupees. 

Eight  annas. 


^  6  Ben.  Appx.  137  (fees  for  trans- 
lations). 

^  8  Bom.  H.  C.  Cr.  22. 


'  8  Mad.  15  (application  to  with- 
draw suit). 
*  in  writing. 
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Number. 


3.  Application^  for 
leave  to  appeal  as  a 
pauper  

4.  Plaint  or  memor- 
andum of  appeal  in  a 
suit  to  obtain  posses- 
sion under  Act  No. 
XVIof  1838,  or  Bom- 
bay Act  No.  V  of  1864* 
{to  give  Mdmlatddrs* 
Coyrts  Jurisdiction  in 
certain  cases  to  main- 
tain existing  posses- 
sion, or  to  restore  pos- 
session to  any  party 
dispossessed  otherwise 
than  by  course  of  law) 

5.  Plaint  or  mem- 
orandum of  appeal  in 
a  suit  to  establisli  or 
disprove  a  right  of 
occupancy     

6.  Bail-bond  or  other 
instrument  of  obliga- 
tion not  otherwise  pro- 
vided for  by  this  Act, 
when  given  by  the 
direction  of  any  Court 
or  executive  authority 

7.  Undertaking  un- 
der section  49  of  the 
Indian  Divorce  Act... 

8.  Petition  of  objec- 
tion to  assessment  un- 
der the  Indian  Income 
TaxAct'      

9.  Repealed  by  Act 
XVI  of  1%^^ 

10.  Mukhtim^maor 
Wak^tn^hna. 


(a)  When  presented  to  a  Dis- 
trict Court        

(6)  When  presented  to  a  Com- 
missioner or  a  High  Court 


\ 


\ 


I 


When  presented  for  the  conduct 
of  any  one  case — 

(a)  to  any  Civil  or  Criminal 
Court  other  than  a  High 
Court,  or  to  any  Revenue 
Court,  or  to  any  Collector 
or  Magistrate,  or  other 
executive  officer,  except 
such  as  are  mentioned  in 
clauses  (5)  and  (c)  of  this 
Number*  


Proper  Fee. 


Schedule 
II. 

Fixed  fees. 


One  mpee. 
Two  rupees. 


Eight  annas. 


Eight  annas. 


^  in  writing. 

2  Repealedby  Bom.  Act  Illof  1876. 

»  Repealed  by  Act  XVI  of  1874. 


*  9  Mad.  146  (power  to  vakil  to 
obtain  copies  of  records  from  Collec- 
tor's office). 
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SCHSDULB 

u. 

Fixed  feet. 


Number. 


lo.  MukhUrnimA 
or  Wakilatnima  — 
(eomtinmed* ) 


II.  Memorandum  of 
appeal  when  the  ap- 
peal is  not  from  an 
orderrejecting  a  plaint 
or  from  a  decree  or  an 
order  having  the  force 
of  a  decree^  and  is 
presented — 


I  a.  Caveat   

13.  Application  an> 
der  Act  Ko.  X  of 
1859,  section  36,  or 
Bengal  Act  No.  YI  of 
1862,  section  9/  or 
Bengal  Act  No.  VIII 
of  1869,  section  37'. 

14.  Petition  in  a 
■nit  under  the  Native 
Converts'  Marriage 
Dissolution  Act,  i860 

15.  Plaint  or  me- 
morandum of  appeal 
in  a  suit  to  obtain 
possession  of  a  wife. 

16.  Administration- 
bond. 

17.  Plaint  or  me- 
morandum of  appeal 
in  each  of  the  following 
suits : — 

i.  to  alter  or  set 
aside  a  summary  de- 


(6)  to  a  CommiMioner  of  Beve- 
nae.  Circuit  or  Customs,  or 
to  any  officer  charged  with 
the  ezeoative  administra- 
tion of  a  Division,  not 
being  the  chief  revenue  or 
executive  authority     ... 

(c)  to  a  High  Court,  Chief 
Commissioner,  Board  of 
Revenue,  or  other  chief 
controlling  revenue  or  ex- 
ecutive authority 

(a)  to  any  Civil  Court  other 
than  a  High  Court,  or  to 
any  Revenue  Court  or  ex- 
ecutive officer  other  than 
the  High  Court  or  chief 
controlling  revenue  or  ex- 
ecutive authority 

(5)  to  a  High  Court  ^  or  Chief 
Commissioner,  or  other 
chief  controlling  executive 
or  revenue  authority   ... 

\ 


y  ■ 


I 


Proper  Fee. 


One  rupee. 


Two  rupees. 


( 


Eight  annas. 


Two  rupees. 


Five  rupees. 


Eight  rupees. 


Ten  rupees. 


^  8  Bom.  H.  C,  A.C.  1 7  (application 
to  High  Court  to  set  aside  an  order  of 
a  Distoict  Court  as  to  filing  an  award) : 
8  Cal.  720. 


'  The  Acts  mentioned  in  this  num- 
ber have  been  repealed.  See  Acts 
VIII  of  1885,  XVIII  of  1873,  IX  of 
1883,  and  Ben.  Act  I  of  1879. 


^< 


h^  ^  ^'^  ■fv'^-'-  ^^  .' 


r  ^'t 


<  < 
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Number. 


cision  or  order  ^  of  any 
of  the  Civil  Coarts  not 
established  by  Letters 
Patent  or  of  any 
Ke venue  Court ' : 

ii.  to  alter  or  cancel 
any  entry  in  a  register 
of  the  names  of  pro- 
prietors of  revenue- 
paying  estates : 

iii.  to  obtain  a  de- 
claratory decree  where 
no  consequential  relief 
is  prayed  ' : 

iv.  to  set  aside  an 
award : 

V.  to  set  aside  an 
adoption : 

vi.  every  other  suit 
where  it  is  not  possible 
to  estimaite  at  a  money- 
value  the  subject-mat- 
ter in  dispute,  and 
which  is  not  otherwise 
provided  for  by  this 

Art* 

18.  Application' un- 
der section  326®  of 
the  Code  of  Civil  Pro- 
cedure 

19.  Agreement  un- 
der section  328^  of  the 
same  Code     

20.  Every  petition 
under  the  Indian 
Divorce  Act  except 
petitions  under  section 
44  of  the  same  Act, 


Proper  Fee. 


Schedule 
II. 

Fixed  fees. 


Ten  rujiees. 


Twenty  rupees. 


^  i.e.  a  decision  or  order  not  made 
in  a  regular  suit  or  appeal,  4  Bom. 
515,  e.g.  a  decision  as  to  the  removal 
or  retention  of  an  attachment.  See 
4  Bom.  535  :  9  Bom.  20 :  10 Bom.  610 
6  All.  341,  466. 

^  4  Mad.  204.  (Suit  to  control  the 
award  of  a  settlement  officer.) 

^  For  illustrations  of  this  clause, 
see  2  Bom.  219 :  5  All.  331 :  15  Suth. 
Civ.  B.  412:  8  Ben.  Appx.  32:  16 
Suth.  Civ.  R.  156,  259  :  15  Ben.  167  : 
13  Cal.  162:  7  Mad.  134:  10  Mad. 
187. 

VOL.    II.  3 


^  See  infra,  the  Suits  Valuation  Act, 
1887,  sec.  4.  Appeals  to  the  High 
Court  arising  out  of  suits  brought 
under  the  Registration  Act,  sec.  77, 
come  under  art.  17,  8  CaL  515 ;  and 
see  8  Mad.  22  as  to  claims  under  the 
local  Forest  Act.  For  a  case  in 
which  it  was  held  that  cl.  vi  did  not 
apply,  see  10  Cal.  380. 

*  in  writing. 

'  sees.  523  and  524  of  the  present 
Code. 

'  sees.  527  and  528  of  the  present 
Code. 
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SCBIDOLB 
II. 


Nmmh^. 

Proper  Fee, 

and  every  memoran- 
dam  of  ftppeftl  ander 
•eoiion  55  of  the  same 
Act. 

31.  Plaint   or    me- 
morandam  of  appeal 
imder  the  Tint  Mar- 
riage and  DiToroe  Act, 
1865. 

•••                 •••                 •••                 ••• 

1 

Twenty  mpeea. 

SCHEDULE   III. 


ENACTMENTS  REPEALED. 


[Repealed  by  Act  XIV  of  1870.] 


ACT  No.  VII  OF  1887. 

Passed  by  the  Govxbnob  Gxnebal  of  India  in  Council. 
(jReceived  the  assent  of  the  Governor  General  on  the  nth  February^  1887.) 


An  Act  to  pbescbibe  the  mode  of  valuing  cebtaik  Suits  fob 

THE  PUBPOSE  of  DETEBMINING  THE  JUBISDIGTION  OF  COUBTS 
WITH  BESPEGT  THEBETO. 

Whebeas  it  is  expedient  to  prescribe  the  mode  of  valuing 
certain  suits  for  the  purpose  of  determining  the  jurisdiction  of 
Courts  with  respect  thereto ;  It  is  hereby  enacted  as  follows : — 

1.  This  Act  may  be  called  the  Suits  Valuation  Act,  1887.  ^*^®- 

PART  I. 

SUITS   BELATIN6  TO   LAND. 

2.  This  Part  shall  extend  to  such  local  areas,  and  come  into  Extent  and 
force  therein  on  such  dates,  as  the  Governor  General  in  Council,  by  ^^^^^  ^f 
notification  *  in  the  Gazette  of  India,  directs.  Part  I. 

3.  (i)  The  Local  Government  may,  with  the  previous  sanction  Power  to 
of  the  Governor  Greneral  in  Council  ^,  make  rules  for  determining  ^j^^^iii- 
the  value  of  land  for  purposes  of  jurisdiction  in  the  suits  mentioned  ing  value 
in  the  Court-fees  Act,  1870,  section  7,  paragraphs  v  and  vi,  and  ^'^f^^^ 
paragraph  x,  clause  [dy,  tional  pur* 

(2)  The  rules  may  determine  the  value  of  any  class  of  land,  or  po8«s. 
of  any  interest  in  land,  in  the  whole  or  any  part  of  a  local  area, 
and  may  prescribe  different  values  for  different  places  within  the 
same  local  area. 

4.  Where  a  suit  mentioned  in  the  Court-fees  Act,  1870,  section  Valuation 
7,  paragraph  iv,  or  Schedule  II,  article  1 7,  relates  to  land  or  an  °  ^3® 
interest  in  land  of  which  the  value  has  been  determined  by  rules  suits  ro- 
under the  last  foregoing  section,  the  amount  at  which  for  purposes  j**^?^  *? . 
of  jurisdiction  the  relief  sought  in  the  suit  is  valued  shall  not  exceed  the 

exceed  the  value  of  the  land  or  interest  as  determined  by  those  rules,  value  of 

the  land* 
^  No  such  notification  appears  to         '  i.e.  suits  for  possession  of  land,  to 

have  issued.  enforce  a  right  of  preemption  and  for 

^  and  after   consulting  the  High      specific  performance  of  an  award  re- 
Court,  sec.  5.  lating  to  land. 

3  X  « 
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Making  5.  (i)  The  Local  Ooyeminent  shall,  before  making  mles  under 

foroement   section  3,  consult  the  High  Court  with  respect  thereto, 
of  rolet.  (2)  A  rule  under  that  section  shall  not  take  effect  till  the  ex- 

piration of  one  mouth  after  the  rule  has  been  published  in  the  local 
official  Qazette. 

Repeal  of        6.  On  and  from  the  date  on  which  rules  under  section  3  take 

isiz      il  ®^®^*  ^°  ^^y  P^^  ^^  ^^®  territories  under  the  administration  of  the 

Governor  of  Fort  Saint  Qeorge  in  Council  to  which  the  Madras 

Civil  CouHs  Act,  1873,  extends,  section  14  of  that  Act  shall  be 

repealed  as  regards  that  part  of  those  territories. 


PART  II. 


OTHER   SUITS. 

Extent  and      7.  This  Part  extends  to  the  whole  of  British  India,  and  shall 
come  into  force  on  the  first  day  of  July,  1887. 

8.  Where  in  suits  other  than  those  referred  to  in  the  Court-fees 
Act,  1870,  section  7,  paragraphs  v,  vi  and  ix,  and  paragraph  x, 
clause  {d)f  court-fees  are  payable  ad  valorem  under  the  Court-fees 
Act,  1870,  the  value  as  determinable  for  the  computation  of  court- 
fees  and  the  value  for  purposes  of  jurisdiction  shall  be  the 
same  \ 

9.  When  the  subject-matter  of  suits  of  any  class,  other  than 
suits  mentioned  in  the  Courts-fees  Act,  1870,  section  7,  paragraphs 
V  and  vi,  and  paragraph  x,  clause  (d),  is  such  that  in  the  opinion 
of  the  High  Court  it  does  not  admit  of  being  satisfactorily  valued, 
the  High  Court  may,  with  the  previous  sanction  of  the  Local 
Government,  direct  that  suits  of  that  class  shall,  for  the  purposes 
of  the  Court-fees  Act,  1870,  and  of  this  Act  and  any  other  enact- 
ment for  the  time  being  in  force,  be  treated  as  if  their  subject- 
matter  were  of  such  value  as  the  High  Court  thinks  fit  to  specify 
in  this  behalf^. 

10.  Section  32  of  the  Panjdb  Courts  Act,  1884,  is  hereby  re- 
pealed. 


commence- 
ment of 
Partn. 

Court-fee 
value  and 
jurifldio- 
tional 
value  to  be 
the  same 
in  certain 
suits. 

Determin- 
ation of 
value  of 
certain 
suits  by 
High 
Court. 


Bepeal. 


*  Under  the  previous  law,  in  a  suit 
for  foreclosure  or  sale  the  principal 
and  interest  due  under  the  mortgage- 
deed  represented  the  value  of  the  suit 
for  the  purposes  of  jurisdiction,  while 
the   value   for    the    computation    of 


court-fees  was  the  principal  only. 

^  The  Panjdb  Chief  Court  has  issued 
directions  under  this  section.  See 
Fanjdb  Jtecord,  vol.  xxii.  part  II. 
p.  19. 
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PART  III. 

SUPPLEMENTAL   PROVISIONS. 

11.  (i)  Notwithstanding  anything  in  section  578  of  the  Code  of  Procedure 
Civil  Procedure,  an  objection  that  by  reason  of  the  over- valuation  y^^^e  oh- 
or  under-valuation  of  a  suit  or  appeal  a  Court  of  first  instance  or  taken  on 
lower  appellate  Court  which  had  not  jurisdiction  with  respect  to  appeal  or 
the  suit  or  appeal  exercised  jurisdiction  with  respect  thereto  shall  ^-^^^  ^^  g„j^ 
not  be  entertained  by  an  appellate  Court  unless —  or  appeal 

(a)  the  objection  was  taken  in  the  Court  of  first  instance  at  or  ^*®  ^^} 

before  the  hearing  at  which  issues  were  first  framed  and  recorded,  valued  for 

or  in  the  lower  appellate  Court  in  the  memorandum  of  appeal  to  ju"8dic- 

■  ^^  **^  tional  pur- 

that  Court,  or  poses. 

(6)  the  appellate  Court  is  satisfied,  for  reasons  to  be  recorded  by 
it  in  writing,  that  the  suit  or  appeal  was  over-valued  or  under- 
valued, and  that  the  over- valuation  or  under- valuation  thereof  has 
prejudicially  affected  the  disposal  of  the  suit  or  appeal  on  its 
merits. 

(2)  K  the  objection  was  taken  in  the  manner  mentioned  in 
clause  (a)  of  sub-section  (i),  but  the  appellate  Court  is  not 
satisfied  as  to  both  the  matters  mentioned  in  clause  {b)  of  that 
sub-section  and  has  before  it  the  materials  necessary  for  th«  deter- 
mination of  the  other  grounds  of  appeal  to  itself,  it  shall  dispose  of 
the  appeal  as  if  there  had  been  no  defect  of  jurisdiction  in  the 
Court  of  first  instance  or  lower  appellate  Court  ^ 

(3)  If  the  objection  was  taken  in  that  manner  and  the  appellate 
Court  is  satisfied  as  to  both  those  matters  and  has  not  those 
materials  before  it,  it  shall  proceed  to  deal  with  the  appeal  under 
the  rules  applicable  to  the  Court  with  respect  to  the  hearing  of 
appeals ;  but  if  it  remands  the  suit  or  appeal,  or  frames  and  refers 
issues  for  trial,  or  requires  additional  evidence  to  be  taken,  it 
shall  direct  its  order  to  a  Court  competent  to  entertain  the  suit  or 
appeal. 

(4)  The  provisions  of  this  section  with  respect  to  an  appellate 
Court  shall,  so  far  as  they  can  be  made  applicable,  apply  to  a 
Court  exercising  revisional  jurisdiction  under  section  622  of  the 
Code  of  Civil  Procedure  or  other  enactment  for  the  time  being  in 
force. 

^  Tbis  gives  the  appellate  Court  a      in  a  Court  without   jurisdiction  as 
discretion  as  to  proceeding  with  an      regards  the  value, 
appeal  in  a  suit  which  was  instituted 
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(5)  This  section  extends  to  the  whole  of  British  India,  and  shall 
come  into  force  on  the  first  day  of  July,  1887. 

ProoMd-         12.  Nothing  in  Part  I  or  Part  11  shall  be  construed  to  affect  the 

j°8»  P^"^'  jurisdiction  of  any  Court- 
ing at  00m- ''  ^ 

meneement      (a)  with  respect  to  any  suit  instituted  before  rules  under  Part  I 
or  Part  II  ^PP^^^^^^®  ^  ^^^  valuation  of  the  suit  take  effect,  or  Part  II  has 
come  into  force,  as  the  case  may  be,  or 

(6)  with  respect  to  any  appeal  arising  out  of  any  such  suit. 
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ACT  No.  I  OF  1879. 


Passed  bt  the  Governor  General  of  India  in  CouNaL. 
{Received  the  ataent  of  the  Governor  General  on  the  17/A  January,  1879^ 


An  Act  to  consolidate  and  amend  the  law  relating  to 

Stamps. 

(As  AMENDED  BT  ACTS  IX  OF    1 884  AND   I  OF    1 888.) 


CHAPTER  I. 


PRELIMINARY. 


Short  title. 

Local  ex- 
tent. 

Gommence- 
ment. 

Bepealof 
enact- 
ments. 


Interpre- 

tation- 

clanie. 

<  Banker.' 
*  Bill  of 
exchange.* 

'Bill  of 
lading.* 


!•  This  Act  may  be  called  '  The  Indian  Stamp  Act,  1879  : ' 

It  extends  to  the  whole  of  British  India  ^ ; 

And  it  shall  come  into  force  on  the  first  day  of  April,  1879. 

2.  On  and  after  that  day,  the  Acts  specified  in  the  third  schedule 
shall  be  repealed  to  the  extent  specified  in  the  third  column  of  the 
same  schedule.  But  all  rules  made  under  the  General  Stamp  Act, 
1869,  and  then  in  force  shall,  so  far  as  they  are  consistent  with 
this  Act,  be  deemed  to  have  been  made  hereunder.  And  all  refer- 
ences made  to  the  General  Stamp  Act,  1869,  in  enactments  passed 
subsequently  thereto,  shall  be  deemed  to  be  made  to  this  Act. 

3.  In  this  Act,  unless  there  is  something  repugnant  in  the 
subject  or  context, — 

(t)  *  Banker '  includes  a  bank  and  any  person  acting  as  a  banker : 

(2)  *  Bill  of  exchange  ' '  includes  a  hundf : 

(3)  *  Bill  of  lading '  means  any  instrument  signed  by  the  ovner 
of  a  vessel  or  his  agent,  acknowledging  the  receipt  of  goods  therein 


^  It  has  been  declared  in  force  in 
Upper  Burma  generally,  Act  XX  of 
1886.  Outside  British  India,  it  is  in 
force,  with  a  few  necessary  modifica- 
tions, in  the  Haidar^biUl  Assigned 
Districts :  the  civil  and  military 
station  of  Bangalore:  the  parganas 
in  the  lUjputana  Agency  under 
British  administration:  the  canton- 
ments of  Sikandar^b.<id   and  Disah, 


probably  also  those  at  Baroda  and 
Abu  and  in  the  Central  India  Agency : 
the  Bajputtfna-MiQwa  State  Railway. 
The  greater  part  of  the  Act  is  in 
force  in  Mysore. 

On  the  other  hand,  the  Act  was  in 
1884  excluded  from  certain  districts 
of  Assam. 

»  See  Act  XXVI  of  1881,  sec.  5. 
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described,  and  undertaking  to  deliver  the  same  at  a  place  and  to  a 
person  therein  mentioned  or  indicated  : 

(4)  *  Bond '  means—  ^  .  Bond.' 
(a)  any  instrument  whereby  a  person*  obliges  himself  to  pay 

money  to  another,  on  condition  that  the  obligation  shall  be  void  if  a 
specified  act  is  performed,  or  is  not  performed,  as  the  case  may  be' : 

(fi)  any  instrument  attested  by  a  witness  and  not  payable  to 
order  or  bearer,  whereby  a  person  obliges  himself  to  pay  money  to 
another ' ;  and 

(c)  any  instrument  so  attested  whereby  a  person  obliges  himself 
to  deliver  grain  or  other  agricultural  produce  to  another  * : 

(5)  *  Chargeable '  means,  as  applied  to  an  instrument  executed  or  « charge- 
first  executed  after  this  Act  comes  into  force,  chargeable  under  this  *^1®* 
Act,  and,  as  applied  to  any  other  instrument,  chargeable  under  the 

law  in  force  in  British  India  when  such  instrument  was  executed 
or,  where  several  persons  executed  the  instrument  at  difierent 
times,  first  executed  : 

(6)  *  Cheque '  means  a  bill  of  exchange  drawn  on  a  banker  and  *  Cheque.' 
payable  on  demand : 

(7)  *  Chief    Controlling    Revenue- Authority  *    means,    in    the*  Chief 
Presidency  of  Fort  St.  George  and  the  territories  respectively  under  9*^iit^l* 
the  administration  of  the  Lieutenant-Governors  of   Bengal  and  enue-Au- 
the  North- Western  Provinces,  the  Board  of  Revenue :  in  the  Presi-  thority.* 
dency  of  Bombay,   outside  Sind  and  the  limits  of  the  town  of 
Bombay,  a  Revenue  Commissioner :  in  Sind,  the  Commissioner : 

in  the  Panjab,  the  Financial  Commissioner ;  and  elsewhere,  the 
Local  Government  or  such  officer  as  the  Local  Government  may,  by 
notification  in  the  official  Gazette,  appoint  in  this  behalf  by  name 
or  in  virtue  of  his  office  : 

(8)  *  Collector '  means,  within  the  limits  of  the  towns  of  Calcutta,  'Collector.* 
Madras  and  Bombay^  the  Collector  of  Calcutta,  Madras  and  Bom- 
bay, respectively,  and,  without   those  limits,  the  Collector  of  a 
District,   and  includes  a  Deputy  Commissioner  and   any  officer 

whom  the  Local  Government  may,  by  notification  in  the  official 
Gassette,  appoint  in  this  behalf  by  name  or  in  virtue  of  his  office  ^  : 

(9)  *  Conveyance '   means  any  instrument    by  which    property  *  Convey- 
(whether  moveable  or  immoveable)  is  transferred  on  sale  * :  "^®®* 

*  This  includes  'persons,'   e.g.   a     July  1879,  P-  4^8:  2nd  Sept.  1879, 
principal  and  his  surety,  5  Bom.  191.       P-  587  :  30  Nov.  1881,  p.  699. 

*  See  8  Cal.  284.  *  7  Mad.  350  :    7  Cal.  21.     For  a 
'  See  8  Bom.  397  :  10  Mad.  158.  definition  of  *  sale,'  see  the  Transfer  of 

*  7  Bom.  137,  and  see  9  All.  585.  Property  Act,  see.  54. 

*  See  Fort  8t.  George  Gazette,  15  . 
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'Daly  (lo)   'Duly   stamped/  as  applied    to   an    instrament,    means 

•••"P**-     stamped,  or  written  upon  paper  bearing  an  impressed  stamp,  in 

accordance  with   the   law  in   force  in  British  India   when  snch 

instrument  was  executed  or  first  executed ' : 

*  Inttni-  (i  i)  '  Instrument  of  partition'  means  any  instrument  whereby 

M^Uon*   c<>^^'*^^"  of  any  property  divide  or  agree  to  divide  such  property 

in  severalty  *,  and  includes  also  a  final  order  for  effecting  a  partition 

passed  by  any  Revenue-Authority  ' : 

(12)'  Lease '   means  a   lease    of    immoveable   property  ^   and 
includes  also 
(a)  a  patti, 

(6)  a  kabdliyat  or  other  undertaking  in  writing,  not  being  a 
counterpart'  of  a  lease,  to  cultivate,  occupy  or  pay  or  deliver  rent 
for,  immoveable  property, 

(c)  any  instrument  by  which  tolls  of  any  description  are  let, 
and 

(d)  any  writing  on  an  application  for  a  lease  intended  to  signify 
that  the  application  is  granted : 

'Mortgage-  (13)  *  Mortgage-deed  *  includes  every  instrument  whereby,  for 
the  purpose  of  securing  money  advanced,  or  to  be  advanced,  by 
way  of  loan,  or  an  existing  or  future  debt,  or  the  performance  of 
an  engagement,  one  person  transfers,  or  creates,  to  or  in  favour  of 
another,  a  right  over  specified  property  *  : 

(14)  'Paper'  includes  vellum,  parchment  or  any  other  material 
on  which  an  instrument  may  foe  written : 

(15)  *  Policy  of  insurance '  means  any  instrument  by  which  one 
person,  in  consideration  of  a  premium,  engages  to  indemnify  another 
against  loss,  damage  or  liability  arising  from  an  unknown  or  con- 
tingent event : 

It  includes  a  life-policy,  [and  includes  also  any  writing  evidencing 
the  renewal  of,  for  the  purpose  of  keeping  in  force,  a  policy  of  fire- 
insurance  in  respect  of  which,  and  of  the  previous  renewal  whereof 


de«d.' 


*  Paper; 


•  Policy  of 
InBorance.' 


*  7  Mad.  176:  8  Mad.  53a.  The 
actual  time  of  the  execution,  not  the 
date  on  which  the  instrument  pur- 
ports to  have  been  executed,  is  to  be 
regarded,  see  Clarke  7.  Roche^  3  Q.B.D. 
170. 

'  9  Bom.  50:  but  see  7  Mad.  385. 

*  i.  e.  the  order  passed  after  the 
partition  has  been  made  and  declaring 
the  various  allotments,  2  All.  664, 
667. 

*  See  the  definition  in  the  Transfer 


of  Property  Act,  sec.  105. 

'  See  as  to  counterparts,  sched.  I, 
art.  23  :  sched.  II,  13  (c). 

•  9  All.  585:  II  Mad.  39.  The 
property  may  apparently  be  infuturo, 
as  when  a  crop  of  indigo  not  th^i  in 
existence  is  assignedby  way  of  security 
for  a  loan.  See  8  Bom.  H.  C.  180 
and  2  Cal.  58,  decisions  under  the 
Stamp  Act  of  1869,  which  defined 
'  property  *  as '  being  in  British  India.' 
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(if  any),  there  has  not  already  been  paid  the  stamp-duty  which 
would  have  been  chargeable  if  the  policy  had  originally  been  granted 
for  a  longer  term  than  six  months  ^] : 

(16)  *  Power-of-attorney  *  means  any  instrument  (not  chargeable  *Power-^of- 
i«rith  a  fee  under  the  law  relating  to  court-fees  for  the  time  being  ^^^^'"'^y- 
in  force  *)  empowering  a  specified  person  to  act  in  the  stead  of  the 
person  executing  it ' : 

(17)  *  Receipt'   means   any  note,   memorandum,  writing*   or 'Receipt.' 
advertisement  whereby  any  money  or  any  bill  of  exchange,  cheque 

or  promissory  note  is  acknowleged  to  have  been  received,  or 
whereby  any  other  moveable  property  is  acknowledged  to  have 
been  received  in  satisfaction  of  a  debt ',  or  whereby  any  debt  or 
demand,  or  any  part  of  a  debt  or  demand,  is  acknowledged  to  have 
been  satisfied  or  discharged,  or  which  signifies  or  imports  any  such 
acknowledgment,  whether  the  same  is  or  is  not  signed  with  the 
name  of  any  person  • : 

(18)  *  Schedule '  means  a  schedule  to  this  Act  annexed:  'Schedule.' 

(19)  'Settlement'   means  any  non- testamentary  disposition  in 'Settle- 
writing,  of  moveable  or  immoveable  property,  made —  ment. 

(a)  in  consideration  of  marriage, 

(6)  for  the  purpose  of  distributing  property  of  the  settlor  among 
his  family  or  those  for  whom  he  desires  to  provide,  or 

(c)  for  any  religious  or  charitable  purpose  : 

It  includes  an  agreement  in  writing  to  make  such  a  disposition  "^ : 

(20)  '  Vessel '  means  anything  made  for  the  conveyance  by  water  *  Vessel.' 
of  human  beings  or  property  : 

(21)  'Written'    and  'writing'   include  every  mode   in   which  *  Written,' 
words  or  figures  can  be  expressed  upon  paper  ^.  wntmg. 

4.  The  schedules  and  everything  therein  contained  shall  be  read  Schedules 
and  construed  as  part  of  this  Act.  ^®*? 

Act. 

*  Added  by  Act  I  of  1888.  «  See  the  exemptions,  infra,  sched. 

^  3  Cal.  767  :  9  Mad.  146.  II,  15. 

*  3  Bom.  49.  ^  7  Mad.  349. 

*  This  includes  a  letter,  8  Mad.  II.  *    This    includes    parchment    and 
^  See  4  Cal.  829  (bank  memo.):  palm-leaves  (cat^'an^) :  seethedefini- 

II   Cal.    367   (entry  by  creditor  in      tion  of  '  paper,' supra,  cl.  (14). 
debtor's  khdita-hook) :  6  All.  253. 
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CHAPTER  II. 


STAHP-DUTIKS. 


A* — Of  the  Liability  of  Instruments  to  Duty. 


Initm* 
menu 


6.  Subject  to  the  exemptions  contained  in  the  second  schedule, 
ohMscftUe  ^^®  following  instruments  shall  be  chargeable  with  dutj  of  the 
with  duty,  amount  indicated  in  the  first  schedule  as  the  proper  duty  therefor 
respectively,  that  is  to  say — 

(a)  every  instrument  mentioned  in  the  first  schedule,  and  whidi, 
not  having  been  previously  executed  by  any  person,  is  executed  in 
British  India  on  or  after  the  first  day  of  April,  1879  ; 

(6)  every  bill  of  exchange,  cheque  or  promissory  note  ^  drawn  or 
made  out  of  British  India  on  or  after  that  day  and  accepted  or 
paid,  or  presented  for  acceptance  or  payment,  or  endorsed,  trans- 
ferred or  otherwise  negotiated,  in  British  India  ;  and 

(c)  every  instrument  (other  than  a  bill  of  exchange,  cheque  or 
promissory  note)  mentioned  in  the  first  schedule,  which,  not  having 
been  previously  executed  by  any  person,  is  executed  out  of  British 
India  on  or  after  that  day,  relates  to  any  property  situate,  or  to 
any  matter  or  thing  done  or  to  be  done  ',  in  British  India,  and  is 
received  in  British  India  \ 


Several  m« 

strnmentfl 

used  in 

tingle 

traneao- 

tions. 


Instra- 
ments  re- 
lating to 


6.  Where,  in  the  case  of  any  sale,  lease,  mortgage  or  settlement, 
several  instruments  are  employed  for  completing  the  transaction, 
the  principal  instrument  only  shall  be  chargeable  with  the  duty 
prescribed  for  the  conveyance,  lease,  mortgage  or  settlement  in  the 
first  schedule,  and  each  of  the  other  instruments  shall  be  chargeable 
with  a  duty  of  one  rupee  instead  of  the  duty  (if  any)  prescribed 
for  it  in  that  schedule  ^. 

The  parties  may  determine  for  themselves  which  of  the  instru- 
ments so  employed  shall,  for  the  purposes  of  this  section,  be 
deemed  to  be  the  principal  instrument. 

7.  Any  instrument  comprising  or  relating  to  several  distinct 
matters^  shall  be  chargeable  with  the  aggregate  amount  of  the 


>  See  Act  XXVI  of  i88i»  gee.  4, 
and  8  Cal.  647.  In  8  Mad.  87  the 
note  was  attested.  *  Promissory  note ' 
does  not  include  a  conditional  promise 
to  pay.  Otherwise  under  the  English 
Stamp  Act,  33  &  34  Vic.  c.  97,  sec.  49. 

*  I  Mad.  134. 


'  Cf.  33  &  34  Vic.  c.  97,  sees.  76,  77. 

*  i.e.  transactions  so  distinct  in 
their  nature  as  to  be  capable  of  being 
carried  out  by  two  or  more  instru* 
ments  instead  of  one,  8  Cal.  254, 259 ; 
see  4  Bom.  19 :  10  Bom.  47 ;  cf.  33 
&  34  Vic.  c.  97,  sec  8,  cl.  (i). 
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duties  with  which  separate  instruments,  each  comprising  or  relating  sever*! 
to  one  of  such  matters,  would  be  chargeable  under  this  Act.  matters. 

Subject  to  the  provisions  of  the  first  clause  of  this  section,  an  Instru- 
instrument  so  framed  as  to  come  within  two  or  more  of  the  de-  p^e^^ts  com- 
scriptions  in  the  first  schedule  shall,  where  the  duties  chargeable  several 
thereunder  are  different,  be  chargeable  only  with  the  highest  of  descrip- 
such  duties  ^ ;  but  nothing  herein  contained  shall  render  charge-  schedule  I. 
able  with  duty  exceeding  one  rupee  a  counterpart  or  duplicate  of 
any  instrument  chargeable  with  duty  and  in  respect  of  which  the 
proper  duty  has  been  paid. 

8,  The  Governor  General  in  Council  may,  by  order  published  in  Power  to 
the  Gazette  of  India,  remUdut 

(a)  reduce  or  remit,  whether  prospectively  or  retrospectively,  in 
the  whola  or  any  part  of  British  India,  the  duties  with  which  any 
instruments  or  any  particular  class  of  instruments,  or  any  of  the 
instruments  belonging  to  such  class,  or  any  instruments  when 
executed  by  or  in  favour  of  any  particular  class  of  persons,  or  by  or 
in  favour  of  any  members  of  such  class,  are  chargeable  ^,  and 

(6)  cancel  or  vary  such  order  to  the  extent  of  the  powers  hereby 
given. 

B, — Of  Stamps  and  the  mode  ofvMng  them, 

9.  Except  as  otherwise  expressly  provided  in  this  Act,  all  duties  Duties  how 
with  which  any  instruments  are  chargeable  shall  be  paid,  and  such  ^  "®  P"^* 
payment   shall   be  indicated  on   such  instruments,  by  means   of 

stamps — 

(a)  according  to  the  provisions  herein  contained,  or 

(6)  when  no  such  provision  is  applicable  thereto — as  the  Governor 
General  in  Council  may  by  rule  direct '. 

The  rules  made  under  this  section  may,  among  other  matters, 
regulate^ 

(i)  in  the  case  of  each  kind  of  instrument — the  description  of 
stamps  which  may  be  used, 

(2)  in  the  case  of  instruments  stamped  with  impressed  stamps 
— the  number  of  stamps  which  may  be  used, 

(3)  in  the  case  of  hundls — the  size  of  the  paper  on  which  they 
are  written. 

*  9  All.  585.  «  See  Notification  No.  1288,   3rd 

^  This  power  has  been  frequently  March,  1882  ;  Gazette  of  India,  11 

exercised.    See  a  list  of  examples  in  March,  1883,  Part  I,  p.  131.    See  also 

Donogh's    Stamp    Law    of  BHtuh  Gazette  of  India,  Part  I,  4  Nov. 

India,  Calcutta  1886,  pp.  97-101,  and  1882,  p.  450 :  17  March  1883,  p.  159. 

Macpherson's  Lists,  pp.  Og-'jj^. 
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UmoT 

adbefiy« 

•tMDpt. 


Canoellft- 
tion  of 
adhesive 
■tamps. 


How  in- 
stroments 
stamped 
with  im- 
pressed 
stamps 
are  to  be 
written. 

Only  one 
instrument 
to  be  on 
same 
stamp. 


10.  The  following  infitruments  may  be  stamped  with  adhesiTe 
stamps,  namely : — 

(a)  instruments  chargeable  with  the  duty  of  one  anna,  except 
parts  of  bills  of  exchange  payable  otherwise  than  on  demand  and 
drawn  in  sets ; 

(6)  bills  of  exchange,  cheques  and  promissory  notes  drawn  or 
made  out  of  British  India  ^ ; 

(r)  entry  as  an  advocate,  vakil  or  attorney  on  the  roll  of  a  High 
Court; 

(d)  notarial  acts ;  and 

(e)  transfers  by  endoi^sement  of  shares  of  public  Companies  and 
Associations. 

11.  Whoever  aflSxes  any  adhesive  stamp  to  any  instrument 
chargeable  with  duty  and  which  has  been  executed  by  any  person, 
shall,  when  affixing  such  stamp,  cancel  the  same  so  that  it  cannot 
be  used  again  *, 

and  whoever  executes  any  instrument  on  any  paper  bearing  an 
adhesive  stamp '  shall,  at  the  time  of  execution,  unless  such  stamp 
has  been  already  cancelled  in  manner  aforesaid,  cancel  the  same  so 
that  it  cannot  be  used  again. 

Any  instrument  bearing  an  adhesive  stamp  which  has  not  been 
cancelled  so  that  it  cannot  be  used  again  shall,  so  far  as  such  stamp 
is  concerned,  be  deemed  to  be  unstamped. 

12.  Every  instrument  written  upon  paper  stamped  with  an 
impressed  stamp,  shall  be  written  in  such  manner,  that  the  stamp 
may  appear  on  the  face  of  the  instrument  ^  and  cannot  be  used  for 
or  applied  to  any  other  instrument '. 

13.  No  second  instrument  chargeable  with  duty  shall  be  written 
upon  a  piece  of  stamped  paper  upon  which  an  instrument  chargeable 
with  duty  had  already  been  written:  provided  that  nothing  in 
this  section  shall  prevent  any  endorsmeut  which  is  duly  stamped 
or  is  not  chargeable  with  duty  being  made  upon  any  instrument 
for  the  purpose  of  transferring  any  right  created  or  evidenced 


I 


*  The  words  *  drawn  ....  India' 
apply  to  the  entire  clause,  2  Mad.  173. 

^  This  paragraph  applies  to  cases  in 
which  the  instrument  chargeable  with 
duty  may  be  stamped  after  execution, 

9  All.  210. 

'  This  meets  the  case  of  a  cheque 
contained  in  the  cheque-books  issued 
by  some  of  the  Indian  banks  to  their 
customers. 


*  From  33  &  34  Vic.  c.  97,  sec.  7. 
As  to  the  objects  of  sec.  12  of  the 
Indian  Act,  see  5  Bom.  194. 

^  This  does  not  require  that  the 
document  should  commence  on  the 
side  on  which  the  stamp  is  impressed, 
or  that  both  sides  of  the  paper  or 
parchment  may  not  be  written  upon, 
5  Bom.  188. 
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thereby,  or  of  acknowledging  the  receipt  of  any  money  or  goods 
the  payment  or  delivery  of  which  is  secured  thereby. 

14.  Every  instrument  written  in  contravention  of  section  1 2  or  Instru- 
1 3  shall  be  deemed  to  be  unstamped  ^  ™"* 

15,  Where  the  duty  with  which  an  instrument  is  charffeable,  or  co'^t'ary  ta 
.  .  8.  1 2  or  I  ^. 
its  exemption  from  duty,  depends  in  any  mauner  upon  the  duty  *       . 

actually  paid  in  respect  of  another  instrument,  the  payment  of  such  duty. 

last-mentioned   duty   shall,   if    application  be   made   in   writing 

to  the  Collector  for  that  purpose,  and  on  production  of  both  the 

instruments,  be  denoted  upon  such  first-mentioned  instrument  ^  in 

such  manner  as  the  Governor  General  in  Council  may  by  rule 

prescribe  \ 

C. — Of  the  Time  of  stamping  Instrwments. 

10.  All  instruments  chargeable  with  duty  and  executed  by  any  Instru- 

person  in  British  India  shall  be  stamped  before  or  at  the  time  of  ™®'^**   , 
.  ,  *  executed 

execution.  in  British 

17.  Every  instrument  chargeable  with  duty  executed  only  out  of  , 
British  India,  and  not  being  a  bill  of  exchange,  cheque  or  pro-  ments 
missory  note,  may  be  stamped  within  three  months  after  it  has  been  ?*J|®'  *1^^ 
first  received  in  British  India  ;  or,  where  such  instrument  cannot,  executed 
with  reference  to  the  description  of  stamp  prescribed  therefor,  be  out  of 
duly  stamped  by  a  private  person,  it  may  be  taken  within  the  said  jndia. 
period  of  three  months  to  the  Collector,  and  he  shall  stamp  the 

same,  in  such  manner  as  the  Governor  General  in  Council  may  by 
rule  prescribe  *,  with  a  stamp  of  such  value  as  the  person  so  taking 
such  instrument  may  require  and  pay  for. 

18.  The  first  holder  in  British  India  of  any  bill  of  exchange.  Bills  etc. 
cheque  or  promissory  note  drawn  or  made  out  of  British  India  ^^^.**?* 
shall,  before  he  presents  the  same  for  acceptance  or  payment,  or  India, 
endorses,  transfers  or  otherwise  negotiates  the  same  in   British 

India,  affix  thereto  the  proper  stamp  and  cancel  the  same  : 

Provided  that  if,  at  the  time  any  such  bill,  cheque  or  note  comes 
into  the  hands  of  any  holder  thereof  in  British  India,  the  proper 
adhesive  stamp  is  affixed  thereto  and  cancelled  in  manner  pre- 
scribed by  section  11,  and  such  holder  has  no  reason  to  believe 

*  1 1  Mad.  40.  Any  hardship  which  '  The  denoting  must  be  by  endorse- 

might  otherwise  arise  from  this  pro-  ment  under  the  hand  of  the  Collector, 

vision  is  prevented  by  the  provisions  Notification  No.  1288, 3d  March,  1882, 

of  Chap.  IV  and  of  sec.  52.  §  15. 

VFrom  the  English  Stamp  Act,  ^  See   Notification    No.    1288,  3d 

1870,  sec.  14.  March,  1882. 

VOL.    II.  3  Y 
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that  such  stamp  was  affixed  or  cancelled  otherwise  than  by  the 
person  and  at  the  time  required  by  this  Act,  such  stamp  shall,  so  far 
as  relates  to  such  holder,  be  deemed  to  have  been  duly  affixed  and 
cancelled*.  But  nothing  contained  in  tliis  proyiso  shall  relieve 
any  person  from  any  penalty  incurred  by  him  for  omitting  to  affix 
or  cancel  a  stamp. 

D.^Of  Valuatians  for  Duty, 

CoiiT«nion  10,  Where  an  instrument  is  chargeable  with  ad  valorem  duty  in 
eiwoMMd  ^sp^c^  0^  cui  amount  expressed  in  pounds  sterling,  pounds  cur- 
in  oertain  rency,  francs  or  dollars,  such  duty  shall  be  calculated  on  the  valae 
oumnoiefi.  ^f  ^^^  money  in  the  currency  of  British  India  according  to  the 
following  scale : — 

One  pound  sterling  or  pound  currency  is  equivalent  to   ten 
rupees : 

One  hundred  francs  are  equivalent  to  forty  rupees : 
One  Mexican  or  China  dollar  is  equivalent  to  two  rupees  four 
annas. 

Amount  20.  Where  an  instrument  is  chargeable  with  ad  valorem  duty  in 
in  other  i^sp^ct  of  any  money  expressed  in  any  other  foreign  or  colonial 
foreign  currency,  such  duty  shall  be  calculated  on  the  value  of  such  money 
ourrenoies.  ^  ^j^^  currency  of  British  India  according  to  the  current  rate  of 
exchange  on  the  day  of  the  date  of  the  instrument. 

Stock  and        21.  Where  an  instrument  is  chargeable  with  ad  valorem  duty  in 

marketoble  respect  of  any  stock  or  of  any  marketable  security,  such  duty  shall 

be  calculated  on  the  value  of  such  stock  or  security  according  to 

the  average  price  thereof  on  the  day  of  the  date  of  the  instrument^ 

Eflfect  of  22.  Where  an  instrument  contains  a  statement  of  current  rate 
^f^^^to^'f*  of  exchange,  or  average  price,  as  the  case  may  require,  and  is 
exchange  stamped  in  accordance  with  such  statement,  it  shall,  so  far  as 
or  average  regards  the  subject-matter  of  such  statement,  be  presumed,  until 
the  contrary  be  proved,  to  be  duly  stamped '. 

Instm-  28.  Where  interest  is  expressly  made  payable  by  the  terms  of 

ree^lDff    *^°  instrument,  such  instrument  shall  not  be  chargeable  with  duty 
interest,      higher  than  that  with  which  it  would  have  been  chargeable  had  no 
mention  of  interest  been  made  therein  *. 

^  This  protects  a  person  who  in         '  From  33  &  34  Yio.  c.  97,  sec. 

good  faith  takes  a  foreign  bill  bearing  1 2. 

a   proper    stamp,  which    afterwards         '  From  the  same,  sec.  13. 
turns  out  not  to  have  been  affixed  in         ^4  Bom.  326 :  5  Bom.  470,  474, 
accordance  with  the  law. 
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24.  Where  any  property  is  transferred  ^  to  any  person  in  con-  Transfer  in 
sideration,  wholly  or  in  part,  of  any  debt  due  to  him,  or  subject  cpJ^Bidera- 
either  certainly  or  contingently  to  the  payment  or  transfer^  of  any  debt,  or 
money  or  stock,  whether  being  or  constituting  a  charge  or  incum-  subject  to 
brance  upon  the  property  or  not,  such  debt,  money  or  stock  is  to  men"^^* 
be  deemed  the  whole  or  part,  as  the  case  may  be,  of  the  considera- 
tion in  respect  whereof  the  transfer  is  chargeable  with  ad  valorem 

duty*. 

25.  Where  an  instrument  is  executed  to  secure  the  payment  of  Valuation 
an  annuity,  or  other  sum  payable  periodically*,  or  where  the  con-  ^^  ^®  **' 
sideration  for  a  conveyance  is  an  annuity  or  other  sum  payable  etc 
periodically,  the  amount  secured  by  such  instrument,  or  the  con- 
sideration for  such  conveyance  (as  the  case  may  be),  shall,  for  the 
purposes  of  this  Act,  be  deemed  to  be — 

(a)  where  the  sum  is  payable  for  a  definite  period  so  that  the 
total  amount  tcr  be  paid  can  be  previously  ascertained — such  total 
amount ; 

(5)  where  the  sum  is  payable  in  perpetuity  or  for  an  indefinite 
time  not  terminable  with  any  life  in  being  at  the  date  of  such  in- 
strument or  conveyance — the  total  amount  which,  according  to  the 
terms  of  such  instrument  or  conveyance,  will  or  may  be  payable 
during  the  period  of  twenty  years  next  after  the  date  of  such  in- 
strument or  conveyance ;  and 

(c)  where  the  sum  is  payable  for  an  indefinite  time  terminable 
with  any  life  in  being  at  the  date  of  such  instrument  or  convey- 
ance— the  total  amount  which  will  or  may  be  payable  as  aforesaid 
during  the  period  of  twelve  years  next  after  the  date  of  such 
instrument  or  conveyance  ". 

28.  Where  the  amount  or  value  of  the  subject-matter  of  any  stamp 
instrument  chargeable  with  ad  valorem  duty  cannot  be,  or  (in  the  wljere 
case  of  an  instrument  executed  before  this  Act  comes  into  force)  subject- 
could  not  have  been,  ascertained,  at  the  date  of  its  execution  or  matter  is 
first  execution,  nothing  shall  be  claimable  under  such  instrument  minute." 
more  than  the  highest  amount  or  value  for  which,  if  stated  in  an 
instrument  of  the  same  description,  the  stamp  actually  used  would, 
at  the  date  of  such  execution,  have  been  sufficient  ^. 

^  otherwise  than  by  operation  of  takes  a  liability.  But  see  5  Bom.  470. 

law.  '  From  33  &  34  Vic.  c.  97,  sec.  73. 

'  5  Mad.  18,  followed  in<io  Gal.  9a :  *  See  Limmer  Aephalte  Paving  Co, 

and  see  7  Mad.  42 1  as  to  the  stamp  on  v.  Commrs.  of  Inland  Revenue,  L.  B., 

a  certificate  of  sale  of  a  right  to  re-  7  ^*  ^^i* 

deem.    The  words  *  subject ...  to  the  ®  Cf.  33  &  34  Vic.  c.  97,  s.  72. 

payment  or  transfer'  etc.  apply  only  *  3  Mad.  342. 
to  cases  in  which  the  purchaser  under- 

3  Y  a 
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T'Mtt  27*  The  conRideration  (if  any)  and  all  other  fiicts  and  circnm- 

doty  tobe  >^fti><^M  affecting  the  chargeability  of  any  InEtrument  with  duty,  or 
■et  forth  the  amount  of  the  daty  with  which  it  is  chargeable,  shall  be  fully 
m^^'    and  truly  set  forth  therein ». 

DireeiSoB  88.  (a)  Where  any  property  has  been  contracted  to  be  sold  for 
in  MM  of  ^^^  consideration  for  the  whole,  and  is  conveyed  to  the  purchaser 
oerUin  in  separate  pnrts  by  different  instruments,  the  consideration  shall 
^^7'  be  apportioned  in  such  manner  as  the  parties  think  fit,  so  that  a 
distinct  consideration  for  each  separate  part  is  set  forth  in  tbe 
conyeyance  relating  thereto,  and  such  conyeyanee  shall  be  charge* 
able  with  ad  valorem  duty  in  respect  of  such  distinct  consideration. 
(h)  Where  property  contracted  to  be  purchased  for  one  con- 
sideration for  the  whole,  by  two  or  more  persons  jointly,  or  by  any 
person  for  himself  and  others,  or  wholly  for  others,  is  conveyed  in 
parts  by  separate  instruments  to  the  persons  by  or  for  whom  the 
same  was  purchased,  for  distinct  parts  of  the  consideration,  the 
conveyance  of  each  separate  part  shall  be  chargeable  with  ad 
valorem  duty  in  respect  of  the  distinct  part  of  the  consideration 
therein  specified. 

(c)  Where  a  person  having  contracted  for  the  purchase  of  any 
property,  but  not  having  obtained  a  conveyance  thereof,  contracts 
to  sell  the  same  to  any  other  person,  and  the  property  is  in 
consequence  conveyed  immediately  to  the  sub-purchaser,  the  convey- 
ance shall  be  chargeable  with  ad  valorem  duty  in  respect  of  the  con- 
sideration for  the  sale  by  the  original  purchaser  to  the  sub-purchaser. 

(d)  Where  a  person  having  contracted  for  the  purchase  of  any 
property,  but  not  having  obtained  a  conveyance  thereof,  contracts 
to  sell  the  whole,  or  any  part,  thereof,  to  any  other  person  or 
persons,  and  the  property  is  in  consequence  conveyed  by  the 
original  seller  to  different  persons  in  parts,  the  conveyance  of  each 
part  sold  to  a  sub-purchaser  shall  be  chargeable  with  ad  valorem 
duty  in  respect  only  of  the  consideration  paid  by  such  sub- 
purchaser, without  regard  to  the  amount  or  value  of  the  original 
consideration,  and  the  conveyance  of  the  residue  (if  any)  of  such 
property  to  the  original  purchaser  shall  be  chargeable  with  ad 
valorem  duty  in  respect  only  of  the  excess  of  the  original  con-» 
gideration  over  the  aggregate  of  the  considerations  paid  by  the 
sub-purchasers : 

Provided  that  the  duty  on  such  last-mentioned  conveyance  shall 
in  no  case  be  less  than  one  rupee. 

'  Sec.  63  infra  provides  a  sanction  for  tbis  rule,  which  is  taken  from  33  &  34 
Vic.  c.  97,  8.  10. 
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{e)  Where  a  sub-purchaser  takes  an  actual  conveyance  of  the 
interest  of  the  person  immediately  selling  to  him,  which  is  charge- 
able with  ad  valorem  duty  in  lespect  of  the  consideration  paid  by 
him,  and  is  duly  stamped  accordingly,  any  conveyance  to  be 
afterwards  made  to  him  of  the  same  property  by  the  original 
seller  shall  be  cliargeable  with  a  duty  equal  to  that  which  would 
be  chargeable  on  a  conyeyance  for  the  consideration  obtained  by 
such  original  seller ;  or  where  such  duty  would  exceed  five  rupees, 
with  a  duty  of  five  rupees* 

JE, — Duty  by  whom  2^yohle, 

29.  In  the  absence  of  an  agreement  to  the  contrary,  the  expense  Duties  by 
of  providing  the  proper  stamp  shall  be  borne —  !w^^  ^^ 

(a)  in  the  case  of  any  instrument  described  in  numbers  2,  ii, 
13,  14,  15,  24,  28,  29,  30,  44,  53,  54,  55,  57  and  60  (a)  and  (6) 
of  the  first  schedule — by  the  person  drawing,  making  or  executing 
such  instrument : 

(6)  in  the  case  of  a  policy  of  insurance^ — by  the  insured  : 

(c)  in  the  case  of  a  conveyance* — by  the  grantee :  in  the  case  of 
a  lease'  or  agreement  to  lease — by  the  lessee  or  intended  lessee  : 

(d)  in  the  case  of  a  counterpart  of  a  lease — by  the  lessor : 

{e)  in  the  case  of  an  instrument  of  partition* — ^by  the  parties 
thereto  in  proportion  to  their  respective  shares  in  the  property 
comprised  therein,  or  when  the  partition  is  made  in  execution  of 
an  order  passed  by  a  Revenue-Authority,  in  such  proportion  as 
such  Authority  directs*^: 

(/)  in  the  case  of  an  instrument  of  exchange — by  the  parties  In 
equal  shares;  and 

{g)  in  the  case  of  a  certificate  of  sale — by  the  purchaser  of  the 
property  to  which  such  certificate  relates. 


CHAPTER  III. 

ADJUDICATION  AS   TO   STAMPS. 

30.  When  any  instrument,  whether  executed  or  not,  and  whether  Adjudica- 
previously  stamped  or  not,  is  brought  to  the  Collector,  and  the  ^^^^  *»  *® 
person  bringing  it  applies  to  have  the  opinion  of  that  officer  as  to  ^xsmp. 
the  duty  (if  any)  with  which  it  is  chargeable,  and  pays  *  a  fee  of 

*  Sec.  3,  d.  (15).  *  Sec.  3,  cl.  (n). 

»  Sec.  3,  cl.  (9).  5  3  ^^,  555^ 

'  Sec.  3,  cl.  (13).  •  in  cash,  see  below,  sec.  32,  note. 
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such  amount  (not  exceeding  five  rapeen  and  not  less  than  eight 
annas)  as  the  Collector  may  in  each  case  direct,  the  Collector  shall 
determine  the  duty  (if  any)  with  which,  in  his  judgment,  the  in- 
strument is  chargeable : 
Collector        and  may  for   that  purpose  require  to  be  furnished  with  an 
r^^h?^     abstract  of  the  instrument,  and  also  with  such  affidavit  or  other 
•tnot  and  evidence  as  he  may  deem  necessary  to  prove  that  all  the  facts  and 
evidenoe.    circumstances  affecting  the  chargeability  of  the  instrument  with 
duty,  or  the  amount  of  the  duty  with  which  it  is  chargeable,  are 
fully  and  truly  set  forth  therein,  and  may  refuse  to  proceed  upon 
any  such  application  until  such  abstract  and  evidence  have  been 
furnished  accordingly : 
Frovko.  Provided  that  no  evidence  furnished  in  pursuance  of  this  section 

shall  be  used  against  any  person  in  any  civil  proceeding,  except  in 
an  enquiry  as  to  the  duty  with  which  the  instrument  to  which  it 
relates  is  chargeable ;  and  every  person  by  whom  any  such  evidence 
is  furnished  shall  on  payment  of  the  full  duty  with  which  the 
instrument  to  which  it  relates  is  chargeable,  be  relieved  from  any 
penalty  he  may  have  incurred  under  this  Act  by  reason  of  the 
omission  to  state  truly  in  such  instrument  any  of  the  facts  or 
circumstances  aforesaid  ^. 

Gortificate  SL  When  an  instrument  brought  to  the  Collector  under  section 
J2^J^^"  30  is  in  his  opinion  one  of  a  description  chargeable  with  duty, 
and 

(a)  the  Collector  determines  that  it  is  already  fully  stamped,  or 

(5)  the  duty  determined  by  the  Collector  under  section  30, 
or  such  a  sum  as,  with  the  duty  already  paid  in  respect  of  the 
instrument,  is  equal  to  the  duty  so  determined,  has  been  paid, 

the  Collector  shall  certify  by  endorsement  on  such  instrument 
that  the  full  duty  (stating  the  amount)  with  which  it  is  chargeable 
has  been  paid. 

When  such  instrument  is  in  his  opinion  not  chargeable  with 
duty,  the  Collector  shall  certify  in  manner  aforesaid  that  such 
instrument  is  not  so  chargeable. 

Any  instrument  upon  which  an  endorsement  has  been  made 
under  this  section  shall  be  deemed  to  be  duly  stamped,  or  not 
chargeable  with  duty,  as  the  case  may  be ;  and  if  chargeable  with 
duty,  shall  be  receivable  in  evidence'  or  otherwise,  and  may  be 
acted  upon  and  registered  as  if  it  had  been  originally  duly 
stamped : 

Nothing  in  this  section  shall  authorise  the  Collector  to  endorse — 

^  33  *  34  Vic-  c.  97i  a.  20.  *  3  All.  115. 
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any  instrament  executed  or  first  executed  in  British  India  and 
brought  to  him  after  the  expiration  of  one  month  from  the  date  of 
its  execution  or  first  execution  (as  the  case  may  be)  ; 

any  instrument  executed  or  first  executed  out  of  British  India 
and  brought  to  him  after  the  expiration  of  three  months  after  it 
has  been  first  received  in  British  India  ;  or  * 

any  instrument  chargeable  with  the  duty  of  one  anna,  or  any 
bill  of  exchange  or  promissory  note,  when  brought  to  him  after 
the  drawing  or  execution  thereof  on  paper  not  duly  stamped. 

32.  Every  payment  of  a  fee  under  section  30  shall  be  made  in  Payment 
stamps,  or  cash,  as  the  Governor  General  in  Council  may  by  rule  ^^^^ 
direct '.  how  made. 

CHAPTER  IV. 

INSTRUMENTS   NOT   DULY   STAMPED. 

33,  Every  person  having  by  law  or  consent  of  parties  authority  Examina- 

to  receive  evidence  ^  and  *^^^  *^^ 

'  ,  impound- 

every  person  in  charge  of  a  public  office  except  an  officer  of  ing  of  in- 
Police,  struments. 

before  whom  any  instrument  chargeable  in  his  opinion  with 
duty  is  produced  or  comes,  in  the  performance  of  his  functions, 
shall,  if  it  appears  to  him  that  such  instrument  is  not  duly  stamped, 
impound  the  same. 

For  that  purpose  every  such  person  shall  examine  every  instru- 
ment so  chargeable  and  so  produced  or  coming  before  him,  in 
order  to  ascei'tain  whether  it  is  stamped  with  a  stamp  of  the  value 
and  description  required  by  the  law  in  force  in  British  India  when 
such  instrument  was  executed  or  first  executed  ^ 

Provided  that  nothing  herein  contained  shall  be  deemed  to 
require  any  Magistrate  or  Judge  of  a  criminal  Court  to  examine 
or  Impound  any  instrument  coming  before  him  in  the  course  of 
any  proceeding  other  than  a  proceeding  under  chapter  XL  or 
chapter  XLI  of  the  Code  of  Criminal  Procedure,  or  chapter  XVIII 
of  the  Presidency  Magistrates  Act  * : 

*  The  Governor  General  in  Council  them  '  in  favour  of  the  subject/  see 

has  ruled  that  the  payment  shall  be  8  Cal.  596-7 :  10  Cal.  a^o :  9  Mad. 

made  in  cash,  Notification  No.  ia88,  146,  see  148. 

31  st  March,  1882.  As    to    stamped  paper  signed  in 

^  This  includes  not  only  judicial  blank,  see  5  Cal.  39. 

officers   but   arbitrators  and   special  *  Hiese  references  are  now  to  be 

commissioners.  read  as  if  they  were  made  to  Act  X 

'  See  above  for  a  list  of  the  laws  of  1882,  chapters  XII  and  XXX YI. 
here  referred  to.     As  to  construing 
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Intim* 
menu  not 
duly 
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Admission 
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Provided  also  that,  in  the  case  of  a  Judge  of  a  High  Coart,  the 
duty  of  examiniDg  and  impounding  any  instrument  under  this 
section  may  be  delegated  to  such  officer  as  the  Court  appoints  in 
this  behalf. 

The  Local  Qovemment  may  from  time  to  time,  in  cases  of 
doubt,  determine  who  shall  be  deemed  to  be,  for  the  purpose  of 
thb  section,  persons  in  charge  of  public  offices. 

84.  No  instrument  chai'geable  with  duty  shall  be  admitted  in 
eyidence  for  any  purpose  ^  by  any  person  having  by  law  or  consent 
of  parties  authority  to  receive  evidence,  or  shall  be  acted  upon, 
registered  or  authenticated  by  any  such  person  or  by  any  public 
officer,  unless  such  instrument  is  duly  stam[)ed  ^ : 

Provided  that — 

(i)  any  such  instrument,  not  being  an  instrument  chargeable 
with  a  duty  of  one  anna  only  or  a  bill  of  exchange  or  promissory 
note ',  shall,  subject  to  all  just  exceptions^,  be  admitted  in  evidence 
on  payment  of  the  duty  with  which  the  same  is  chargeable  or  (iu 
the  case  of  an  instrument  insufficiently  stamped)  of  the  amount 
lequired  to  make  up  such  duty,  together  with  a  penalty  of  five 
rupees,  or  when  ten  times  the  amount  of  the  proper  duty  or 
deficient  portion  thereof  exceeds  five  rupees,  of  a  sum  equal  to  ten 
times  such  duty  or  portion  ' ; 

(2)  nothing  herein  contained  shall  prevent  the  admission  of  any 
instrument  in  evidence  in  any  proceeding  in  a  criminal  Court  other 
than  a  proceeding  under  chapter  XL  or  chapter  XLI  of  the  Code 
of  Criminal  Procedure,  or  chapter  XVIII  of  the  Presidency 
Magistrates  Act  * ; 

(3)  when  an  instrument  has  been  admitted  in  evidence,  such 
admission  shall  not,  except  as  provided  in  section  50,  be  called  in 


'  not  even  for  a  collateral  purpose : 
see  4  Bom.  349  on  the  Stamp  Act  of 
1869. 

'  See  above,  sec.  3,  cl.  10,  and  5 
Ben.  103  :  7  Mad.  178 :  3  Bom.  H.  C. 
A.  C.  J.  100. 

'  8  Mad.  87.  That  promissory 
notes  and  hundis  not  'duly  stamped' 
(i.e.  at  or  before  execution)  cannot  be 
stamped  by  the  Court  and  received 
in  evidence,  see  13  Ben.  Appz.  33 : 
4  Cal.  359  :  8  Cal.  645  :  7  Mad.  H.  C. 
361 :  3  Mad,  251  ;  7  Bom.  H.  C, 
O.  C.  J.  180. 

*  10  Bom.  H.  C.  408. 


'  Where  the  duty  and  penalty  have 
not  been  tendered  to  and  refunded  by 
a  Court  of  first  instance,  an  appellate 
Court  has  no  power  to  direct  recep^ 
tibn  of  the  document  on  a  subsequent 
tender  of  that  amount,  4  Cal,  213: 
but  see  5  Mad.  220.  Where  penalty 
or  stamp-duty  is  improperly  levied, 
see  sees.  36,  42.  An  appeal  does  not 
lie  against  a  decision  erroneously 
directing  the  enforcement  of  such 
penalty,  the  error  not  affecting  the 
merits  or  the  jurisdiction,  5  Cal.  311. 

«  i.e.  Act  X  of  1882,  chapters  XII 
and  XXXVI. 
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qtiehtion  at  any  stage  of  the  8ame  suit  or  proceeding  on  the  ground 
that  the  instrument  has  not  been  duly  stamped  \ 

85,  When  the  person  impounding  an  instrument  under  section  Instru- 
33  has  by  law  or  consent  of  parties  authority  to  receive  evidence  "^^"^^J?^' 
and  Admits  such  instrument  in  evidence  upon  payment  of  a  penalty  how  dealt 
as  provided  by  section   34,  he  shall  send   to   the   Collector  an  ^*^« 
authenticated  copy  of  such  instrument,  together  with  a  certificate 
in  wiiting,  stating  the  amount  of  the  duty  and  penalty  levied  in 
respect  thereof,  and  shall  send  such  amount  to  the  Collector,  or  to 
such  person  as  he  may  appoint  in  this  behalf. 

In  every  other  case,  the  person  so  impounding  an  instrument 
shall  send  it  in  original  to  the  Collector. 

36.  When  a  copy  of  an  instrument  is  sent  to  a  Collector  under  Power  to 
the  first  paragraph  of  section  35,  he  may,  if  he  thinks  fit,  upon  '®***^^ 
application  made  to  him  in  this  behalf,  refund  any  portion  of  the  paid  under 
penalty  in  excess  of  five  rupees  which  has  been  paid  in  respect  of  ^'  35>  P^^a. 
Buch  instrument,  or  '' 

when  such  instrument  has  been  impounded  only  because  it  has 
been  written  in  contravention  of  section  12,  or  section  13,  he  may 
refund  the  whole  penalty  so  paid. 

37.  When  the  Collector  impounds  any  instrument  under  section  Power  to 
33,  or  receives  any  instrument  sent  to  him  under  the  second  clause  ^^^V  ^^J- 
of  section  35,  he  shall  *  adopt  the  following  procedure : —  impound- 

(a)  If  he  is  of  opinion  that  such  instrument  is  duly  stamped,  or  ©d. 
is  not  chargeable  with  duty,  he  shall  certify  by  endorsement  thereon 
that  it  is  duty  stamped,  or  that  it  is  not  so  chargeable  (as  the  case 
may  be),  and  shall  upon  application  made  to  him  in  this  behalf 
deliver  such  instrument  to  the  person  from  whose  possession  it 
came  into  the  hands  of  the  officer  impounding  it,  or  as  such  person 
may  direct. 

(6)  If  the  Collector  is  of  opinion  that  such  instrument  is  charge-* 
able  with  duty'  and  is  not  duly  stamped,  he  shall  require  the 
payment  of  the  proper  duty  or  the  amount  required  to  make  up  the 
same,  together  with  a  penalty  of  five  rupees  * ;  or  if  ten  times  the 
amount  of  the  proper  duty  or  of  the  deficient  portion  thereof 
exceeds  five  rupees,  then  such  penalty,  not  less  than  five  rupees  and 
not  more  than  ten  times  the  amount  of  such  duty  or  portion,  as  he 
thinks  fit. 

*  3  Cal.  787,  following  16  Sath.  Civ.  when  the  instrument  was  executed, 

B.  6  :  5  Mad.  220  :  12  Gal.  64.  5  Mad.  394. 

^  8  Cal.  261.  *  8  Cal.  261  :  5  Mad.  394 :  10  Bom. 

^  under  the   Stamp   Act  in   force  239. 
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Provided  that,  when  sncb  iiutniment  has  been  imponnded  only 
because  it  has  been  written  in  contTBvention  of  section  12  or 
section  13,  the  Collector  may,  if  he  thinks  fit,  remit  the  whole 
penalty  prescribed  by  this  section. 

Every  certificate  under  clause  (a)  of  this  section  shall,  for  the 
purposes  of  this  Act,  be  conclusive  evidence  of  the  matters  stated 
therein. 

Nothing  in  this  section  applies  to  an  instrument  chargeable  with 
a  duty  of  one  anna  only,  or  to  a  bill  of  exchange  or  promissoiy 
note. 

Instni-  88.  If  any  instrument  chargeable  with  duty  and  which  is  not 

ments  un-  ^^\y  stamped  is  produced  by  any  person  of  his  own  motion  before 
■tamped by  the  Collector  within  one  year  from  the  date  of  its  execution  or  first 
Aoddent,  execution,  and  such  person  brings  to  the  notice  of  the  Collector  the 
fact  that  such  instrument  is  not  duly  stamped,  and  offers  to  pay  to 
the  Collector  the  amount  of  the  proper  duty,  or  the  amount 
required  to  make  up  the  same,  and  the  Collector  is  satisfied  that 
the  omission  to  duly  stamp  such  instrument  has  been  occasioned 
by  accident,  mistake  or  urgent  necessity,  he  may,  instead  of  pro- 
ceeding under  sections  33  and  37,  receive  such  amount  and  proceed 
as  next  hereinafter  prescribed. 

Nothing  in  this  section  applies  to  an  instrument  chargeable  with 
a  duty  of  one  anna  only,  or  to  a  bill  of  exchange  or  promissory 
note. 

Endorse-  80.  When  the  duty  and  penalty  (if  any)  leviable  in  respect  of  any 
mentof  in-  instrument  have  been  paid  under  section  34,  section  37  or  section 
on  which  3^>  ^^^  person  admitting  such  instrument  in  evidence,  or  the 
duty  has  Collector  (as  the  case  may  be),  shall  certify  by  endorsement  thereon 
underB!34  *^*t  ^'^^  proper  duty  or  (as  the  case  may  be)  the  proper  duty  and 
37  or  38.  penalty  (stating  the  amount  of  each)  have  been  levied  in  respect 
thereof,  and  the  name  and  residence  of  the  person  paying  them. 

Every  instrument  so  endorsed  shall  thereupon  be  admissible  in 
evidence,  and  may  be  registered  and  acted  upon  and  authenticated 
as  if  it  had  been  duly  stamped,  and  shall  be  delivered  on  his 
application  in  this  behalf  to  the  person  from  whose  possession  it 
came  into  the  hands  of  the  officer  impounding  it,  or  as  such  person 
may  direct: 

Provided  that  no  instrument  which  has  been  admitted  in 
evidence  upon  payment  of  duty  and  a  penalty  under  section  34  shall 
be  so  delivered  before  the  expiration  of  one  month  from  the  date  of 
such  impounding,  or  if  the  Collector  has  certified  that  its  further 
detention  is  necessary  and  has  not  cancelled  such  certificate : 
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Provided  also  that  nothing  in  this  section  shall  affect  the  Code 
of  Civil  Procedure,  section  144,  clause  3  ^. 

40.  The  payment  of  a  penalty  under  this  chapter  in  respect  of  Prosecu- 

an  instrument  shall  not  bar  the  prosecution  of  any  person  who  ^^Z^ 

■^  ,  •'    *  ,     onenoe 

appears  to  have  committed  an  offence  against  the  stamp-law  in  against 
respect  of  such  instrument :  stamp-law. 

But  no  such  prosecution  shall  be  instituted  in  the  case  of  any  Proviso, 
instrument  in  respect  of  which  such  a  penalty  has  been  paid,  unless 
it  appears '  to  the  Collector  that  the  offence  was  committed  with 
an  intention '  of  evading  payment  of  the  proper  duty  ^. 

41.  When  any  duty  or  penalty  has  been  paid,  under  section  34,  Persong 
section  37  or  section  38,  by  any  person  in  respect  of  an  instrument,  ?*{^^^ 
and  by  agreement,  or  under  the  provisions  of  section  29  or  any  penalty 
other  enactment  in  force  at  the  time  such  instrument  was  executed,  °"*y  '^" 

covGf  same 

some  other  person  was  bound  to  bear  the  expense  of  providing  the  j^  certain 
proper  stamp  for  such  instrument,  the  first-mentioned  pei*son  shall  cases, 
be  entitled  to  recover  from  such  other  person  the  amount  of  the 
duty  or  penalty  so  paid  ^ ;  and  for  the  purpose  of  such  recovery  any 
certificate  granted  in  respect  of  such  instrument  under  section  39 
shall  be  conclusive  evidence  of  the  matters  therein  certified  *. 

42.  When  any  penalty  is   paid  under   section   34  or  37,  the  Remission 
Chief  Controlling  Revenue- Authority  may,  upon  application  in  ^'P®^***y 
writing  made  within  one  year  from  the  date  of  the  payment,  refund  s.  34  or  37. 
such  penalty  wholly  or  in  part. 

43.  If  any  instrument  sent  to  a  Collector  under  the   second  Non-lia- 
paragraph  of  section  35  be  lost,  destroyed  or  damaged  during  bility^?' 
transmission,  the  person   sending  the  same   shall  not  be  liable  straments 
for  such  loss,  destruction  or  damage.  s®^*  under 

s.  ^(« 

When   any  instrument  is  about  to  be  sent,  the   person  from  ^     '    - 
whose  possession  it  came  into  the  hands  of  the  person  impounding  instru- 
the  same  may  require  a  copy  thereof  to  be  made  at  the  expense  of  ^^^^^  ^^ 


sent. 


*  Supra,  p.  524. 

'  This  does  not  require  the  Col- 
lector to  hold  a  formal  enquiry  or  re- 
cord proceedings,  7  Mad.  538. 

'  3  Ben.  A.  C.  J.  339  :  5  Bom.  639. 
The  law  does  not  require  intention  to 
be  proved  as  part  of  the  offence,  7 
Mad.  537. 

*  2  Cal.  399 :  8  Gal.  259.  The  effect 
of  sees.  37  and  40  is  that  every  one 
must  be  allowed  an  opportunity  of 
paying  the  penalty  before  the  Col- 
lector exercises  his  discretion  under 


sec.  69,  7  Bom.  82.  As  to  instruments 
chargeable  with  a  one-anna  stamp 
duty,  bills  of  exchange  and  promissory 
notes,  see  sec.  61. 

»  6  All.  70. 

*  The  object  of  this  section  is  to 
stimulate  the  production  of  instru- 
ments liable  to  stamp-duty  and  not 
properly  stamped.  It  enables  the 
producer  to  throw  the  cost  of  pro- 
ducing the  unstamped  document  upon 
another  person. 
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such  firbt-meutioued  person  and  authenticated  bj  the  person  im- 
pounding such  instrument. 

Power  of        44«  When  any  bill  of  exchange  or  promissory  note  chargeable 
presentee    ^j^j^  ^^  ^^^y  ^f  ^u^  anna,  or  any  cheque,  is  presented  for  payment 

bilU  etc.  unstamped,  the  person  to  whom  it  is  so  presented '  may  affix 
reoeWed  thereto  the  necessary  adhesive  stamp,  and  upon  cancelling  the 
•Umped.  8^^^  ill  manner  hereinbefore  provided  may  pay  the  sum  payable 
upon  such  bill,  note  or  cheque,  and  may  charge  the  duty  againsi 
the  person  who  ought  to  have  paid  the  same,  or  deduct  it  from  the 
sum  payable  as  aforesaid ;  and  such  bill,  note  or  cheque  shall,  so 
far  as  respects  the  duty,  be  deemed  good  and  valid. 

But  nothing  herein  contained  shall  relieve  any  person  from  any 
penalty  he  may  have  incurred  in  relation  to  such  bill,  note  or 
cheque. 


CHAPTER  V. 

BKFEBEKCE   AKD   BEVISIOX. 

Procedure       46.  If  any  Collector  acting  under   section  30,  section  37  or 

where  Col-  section  38  feels  doubt  as  to  the  amount  of  duty  with  which  any 
lector  feels  .^..,  11*  1  .     r    1 

doabtM      instrument  is  chargeable,  he  may  draw  up  a  statement  of  the  case, 

to  duty       and  refer  it,  with  his  own  opinion  thereon,  for  the  decision  of  the 

aWeT  '       Chief  Controlling  Revenue- Authority,  and  such  Authority  shall 

consider  the  case  and  send  a  copy  of  Its  decision  to  the  Collector, 

and  he  shall  proceed  to  assess  and  charge  the  duty  (if  any)  iu 

conformity  with  such  decision '. 

Refer-  46.  The  Chief  Controlling  Revenue-Authority  may  state  any 

J^^y       case   referred  to   it   under   section    45    or  otherwise   coming   to 

Aathority  its  notice  and  refer  such  case  with  its  own  opinion  thereon,  if  the 

to  High      ^jase  arises  in  the  territories  for  the  time  beinsf  administered  by 
Court.  .  .  ° 

the  Governor  of  Fort  Saint  George  in  Council  or  the  Governor  of 

Bombay  in  Council — to  the  High  Court  of  Judicature  at  Madras 

or  Bombay  as  the  case  may  be  :  if  it  arises  in  the  North-Western 

Provinces   or  Oudh — to   the  High  Court  of  Judicature  for  the 

North-Western  Provinces :   if  it  arises  in  the  territories  for  the 

time  being  administered  by  the  Lieutenant-Governor  of  the  Pan- 

j4b— to  the  Chief  Court  of  the  Panj4b:  if  it  arises  in  the  Central 

Provinces — to  the  High  Court  of  Judicature  at  Bombay ;  and  if  it 

m 

*  The  official  copy  of  Act  I  of  1879  '  i.e.  the  drawee,  acceptor  or  pro- 

has  *  payee  * — an  obvious  misprint  or      missor. 
clerical  error.  '  7  Mad.  158, 
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arises  in  any  other  part  of  British  India — to  the  High  Court  of 
Judicature  at  Fort  William. 

Every  such  case  shall  be  decided  by  not  less  than  three  Judges 
of  the  High  Court  or  Chief  Court  to  which  it  is  referred,  and  in 
case  of  difference  the  opinion  of  the  majority  shall  prevail. 

47.  If  the  High  Court  or  Chief  Court  is  not  satisfied  that  the  Power  of 

fitatements   contained   in  the  case  are  sufiicient  to  enable  it  to     ,?^i'  *^ 

call  tor 

determine  the  questions  raised  thereby,  the  Court  may  refer  the  further 
case  back  to  the  Revenue- Authority  by  which  it  was  stated,  to  particu- 
Inake  such  additions  thereto  or  alterations  therein  as  the  Court 
may  direct  in  that  behalf. 

48.  The  High  Court  or  Chief  Court,  upon  the  hearing  of  any  Procedure 
such   case,  shall   decide  the   questions   raised  thereby  and  shall  ^^  ^^^" 
deliver  its  judgment  thereon  containing  the  grounds  on  which  such  reference, 
decision  is  founded :  and  it  shall  send  to  the  Revenue- Authority 

by  which  the  case  was  stated,  a  copy  of  such  judgment  under 
the  seal  of  the  Court  and  the  signature  of  the  Registrar,  and 
the  Revenue-Authority  shall,  on  receiving  such  copy,  dispose  of 
the  case  conformably  to  such  judgment. 

49.  If  any  Court  other  than  a  Court  mentioned  in  section  46  Keferen(ie 
feels  doubt  ^  as  to  the  amount  of  duty  to  be  paid  in  respect  of  any  ^^!^f 
instrument  under  the  first  proviso  to  section  34,  the  Judge  may  High 
draw  up  a  statement  of  the  case  and  refer  it  with  his  own  opinion  Court, 
thereon  for  the  decision  of  the  High  Court  or  Chief  Court  to  which, 

if  he  were  the  Chief  Controlling  Revenue-Authority,  he  would 
under  section  46  refer  the  same,,  and  such  Court  shall  deal  with 
the  case  as  if  it  had  been  referred  under  section  46,  and  send  a  copy 
of  its  judgment  under  the  seal  of  the  Court  and  the  signature  of 
the  Registrar  to  the  Judge  making  the  reference,  who  shall,  on 
receiving  such  copy,  dispose  of  the  cage  conformably  to  such 
judgment. 

References  made  under  this  section,  when  made  by  a  Court 
subordinate  to  a  District  Court,  shall  be  made  through  the 
District  Court,  and  when  made  by  any  subordinate  Revenue  Court, 
shall  be  made  through  the  Court  immediately  superior. 

60,  When  any  Court  in  the  exercise  of  civil  or  revenue  juris-  Revision 

diction  makes  any  order  admitting  any  instrument  in  evidence  ^  certain 

•^  .  .  -  decisions 

^s  duly  stamped  or  as  not  requiring  a  stamp,  or  upon  payment  of  of  Courts 

duty  and  a  penalty  under  section  34,  the  Court  to  which  appeals  J?^^^^ 

lie  from,  or  references  are  made  by,  such  first-mentioned  Court  ciency  of 

stamps. 
»  II  Mad.  38. 
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may,  of  ita  own  motioD  or  od  the  application  of  the  Collector,  take 
such  order  into  consideration  ^ ;  and  if  it  is  of  opinion  that  soch 
instrument  should  not  have  been  admitted  in  evidence  without  the 
payment  of  duty  and  penalty  under  section  34,  or  without  the  pay* 
ment  of  a  higher  duty  and  penalty  than  those  paid,  may  record  a 
declai-ation  to  that  efifect,  and  determine  the  amount  of  duty  with 
which  such  instrument  is  chargeable,  and  may  require  any  person 
in  whose  possession  or  power  such  instrument  then  is  to  produce 
the  same,  and  may  impound  the  same  when  produced  *. 

When  any  declaration  has  been  recorded  under  this  section,  the 
Court  recording  the  same  shall  send  a  copy  thereof  to  the  Collector 
and,  where  the  instrument  to  which  it  relates  has  been  impounded 
or  is  otherwise  in  the  possession  of  such  Court,  shall  also  send  him 
such  instrument;  and  thereupon  the  Collector  may,  notwith- 
standing anything  contained  in  the  order  admitting  such  instru- 
ment in  evidence,  or  in  any  certificate  granted  under  section  39,  or 
in  section  40,  prosecute  any  person  for  any  offence  against  the 
stamp-law  which  the  Collector  considers  him  to  have  committed  in 
respect  of  such  instrument : 

Provided  tliat  no  such  proEecution  shall  be  instituted  where  the 
amount  (including  duty  and  penalty)  which  according  to  the 
determination  of  such  Court  was  payable  in  respect  of  the  instru- 
ment under  section  34  is  paid  to  the  Collector,  unless  he  thinks 
that  the  offence  was  committed  with  an  intention  of  evading  pay- 
ment of  the  proper  duty: 

Provided  also  that,  except  for  the  purposes  of  such  prosecution, 
no  declaration  made  under  this  section  shall  affect  the  validity  of 
any  order  admitting  any  instrument  in  evidence,  or  of  any  cer- 
tificate granted  under  section  39. 

CHAPTER  VI. 

ALLOWANCES   FOR  SPOILED   STAMPS  AND   STAMPS   NO 

LONGEB  BEQUIBED. 

Allowance       51.  Subject  to  such  iiiles  as  may  be  made  by  the  Governor 

for  spoiled  Qgjjerai  {^^  Council '  as  to  the  evidence  which  the  Collector  *  may 

stftznps.  '' 

require,  allowance  shall  be  made  by  the  Collector  for  impressed 

stamps  spoiled  in  the  cases  hereinafter  mentioned  ^,  namely : — 

^  merely  for  the  purpose  of  ascer-  are  uUra  vires,  see  5  Bom.  197:    7 

taining    whether    the    Government  Mad.  158  and  181 :   8  Mad.  532. 

revenue  has  Buffered,  12  Cal.  66.  *   That    he   cannot    delegate  this 

8  Mad.  564.  authority,  see  5  All.  17. 


a 


•  See    Notification    No.   1288,   3d         «  11  Mad.  37. 
March,  1882.    As  to  when  such  rules 
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(a)  The  stamp  on  any  paper  inadvertently  and  undesignedly 
spoiled,  obliterated  or  by  any  means  rendered  unfit  for  the  purpose 
intended,  before  any  instrument  written  thereon  is  executed  by  any 
person : 

(6)  The  stamp  used  or  intended  to  be  used  for  any  bill  of 
exchange,  cheque  or  promissory  note,  signed  by  or  on  behalf  of  the 
drawer  or  intended  drawer,  but  not  delivered  out  of  his  hands  to 
the  payee  or  intended  payee,  or  any  person  on  his  behalf,  or 
deposited  with  any  person  as  a  security  for  the  payment  of  money, 
or  in  any  way  negotiated,  issued  or  put  in  circulation,  or  made  use 
of  in  any  other  manner,  and  which,  being  a  bill  of  exchange  or 
cheque,  has  not  been  accepted  by  the  drawee,  and  provided  that 
the  paper  on  which  any  such  stamp  is  impressed  does  not  bear  any 
signature  intended  as  or  for  the  acceptance  of  any  bill  of  exchange 
or  cheque  to  be  afterwards  written  thereon  : 

{c)  The  stamp  used  or  intended  to  be  used  for  any  bill  of  ex- 
change, cheque  or  promissory  note  signed  by,  or  on  behalf  of,  the 
drawer  thereof,  but  which  from  any  omission  or  error  has  been 
spoiled  or  rendered  useless,  although  the  same,  being  a  bill  of 
exchange  or  cheque,  may  have  been  presented  for  acceptance  or 
accepted  or  endorsed,  or,  being  a  promissory  note,  may  have  been 
delivered  to  the  payee ;  provided  that  another  completed  and  duly 
stamped  bill  of  exchange,  cheque  or  promissory  note  is  produced 
identical  in  every  particular,  except  in  the  correction  of  such 
omission  or  error  as  aforesaid,  with  the  spoiled  bill,  cheque  or 
note : 

(d)  The  stamp  used  for  any  of  the  following  instruments,  that  is 
to  say — 

(i)  an  instrument  executed  by  any  party  thereto,  but  afterwards 
found  by  a  competent  Court  to  be  absolutely  void  in  law  from  the 
beginning  : 

(2)  an  instrument  executed  by  any  person,  but  afterwards  found 
unfit,  by  reason  of  any  error  or  mistake  therein  for  the  purpose 
originally  intended : 

(3)  an  instrument  executed  by  any  party  thereto,  but  which,  by 
reason  of  the  death  of  any  person,  by  whom  it  is  necessary  that  it 
should  be  executed,  without  having  executed  the  same,  or  of  the 
refusal  of  any  such  person  to  execute  the  same,  or  to  advance  any 
money  intended  to  be  thereby  secured,  cannot  be  completed  so  as 
to  effect  the  intended  transaction  in  the  form  proposed. 

(4)  an  instrument  executed  by  any  party  thereto  which,  for 
want  of  the  execution  thereof  by  some  material  party,  and  his 
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inability  or  refusal  to  tign  the  same,  is  in  fact  incomplete  and 
insufficient  for  the  purpose  for  which  it  was  intended. 

(5)  an  instrument  executed  by  any  party  thereto  which,  by 
reason  of  the  refusal  of  any  person  to  act  under  the  same,  or 
by  the  refusal  or  non-acceptance  of  any  office  thereby  granted, 
totally  fails  of  the  intended  purpose : 

(6)  an  instrument  executed  by  any  party  thereto  which  becomes 
useless  in  consequence  of  the  transaction  intended  to  be  thereby 
effected  being  effected  by  some  other  instrument  duly  stamped : 

(7)  an  instrument  executed  by  any  party  thereto  which  is 
inadvertently  and  undesignedly  spoiled,  and  in  lieu  whereof  another 
instrument  made  between  the  same  parties  and  for  the  same 
purpose  is  executed  and  duly  stamped  : 

Provided  that,  in  the  case  of  an  executed  instrument — 
(a)  such  instrument  is  given  up  to  be  cancelled : 
(6)  the  application  for  relief  is  made  within  six  months  after  the 
date  of  the  instrument  or,  if  it  is  not  dated,  within  six  months 
after  the  execution  thereof  by  the  person  by  whom  it  was  first  or 
alone  executed,  except  where  from  unavoidable  circumstances  any 
instrument  for  which  another  instrument  has  been  substituted 
cannot  be  given  up  to  be  cancelled  within  the  aforesaid  period, 
and  in  that  case  within  six  months  after  the  date  or  execution  of 
the  substituted  instrument,  and  except  where  the  spoiled  instru- 
ment has  been  sent  out  of  British  India,  and  in  that  case  within 
six  months  after  it  has  been  received  back  in  British  India : 

Provided  also  that,  in  the  case  of  stamped  paper  not  having  any 
executed  instrument  written  thereon,  the  application  for  relief  is 
made  within  six  months  after  the  stamp  has  been  spoiled  as 
aforesaid  *. 

Allowance  52.  When  any  person  has  inadvertently  used,  for  an  instrument 
fopmisuBed  chargeable  with  duty,  a  stamp  of  a  description  other  than  that 
prescribed  for  such  instrument  by  the  rules  made  under  this  Act, 
or  a  stamp  of  greater  value  than  was  necessary,  or  has  inadver- 
tently used  any  stamp  for  an  instrument  not  chargeable  with  any 
duty,  or  when  any  stamp  used  for  an  instrument  has  been  in- 
advertently rendered  useless  under  section  14  owing  to  such 
instrument  having  been  written  in  contravention  of  the  provisions 
of  section  12,  the  Collector  may,  on  application  made  within 
six  months  after  the  date  of  the  instrument  or,  if  it  is  not  dated, 
within  six  months  after  the  execution  thereof  by  the  person  by 
which  it  was  first  or  alone  executed,  and  upon  the  instrument,  if 


*  From  33  &  34  Vjc.  c.  98,  sec.  14. 
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chargeable  with  duty,  being ,  restamped  with  the  proper  duty, 
cancel  and  allow  as  spoiled  the  stamp  so  misused  or  rendered 
useless  ^. 

53.  In  any  case  in   which  allowance  is  made  for   spoiled  or  Allowance 
misused  stamps,  the  Collector  may  give  in  lieu  thereof  (a)  other  ^  j^d^tj' 
stamps  of  the  same  description  and  value,  or,  (6)  if  required,  and  how  made, 
be  thinks  fit,  stamps  of  any  other  description  to  the  same  amount 
in  value,  or,  (c)  at  his  discretion,  the  same  value  in  money,  de- 
ducting one  anna  for  each  rupee  or  fraction  of  a  rupee  '. 

64.  When  any  person  is  possessed  of  a  stamp  which  has  not  Allowance 
been  spoiled  or  rendered  unfit  or  useless  for  the  purpose  intended,  "*"*  s**"^?* 
but  for  which  he  has  no  immediate  use,  the  Collector  shall  repay  quired  for 
to  such  person  the  value  of  such  stamp  in  money,  deducting  one  ^^ 
anna  for  each  rupee  or  portion  of  a  rupee,  upon  such  person  de- 
livering up  the  same  to  be  cancelled,  and  proving  to  the  Collector  s 
satisfaction  that  it  was  purchased  by  such  person  with  a  bond  fide 
intention  to  use  it,  and  that  he  has  paid  the  full  price  thereof,  and 
that  it  was  so  purchased  within  the  period  of  six  months  next  pre- 
ceding the  date  on  which  it  is  so  delivered ''. 


CHAPTER  VII. 

SUPPLEMENTAL    PROVISIOKS. 

55.  The  Local  Government,  subject  to  the  control  of  the  Gover-  Power  to 

nor  General  in  Council,  may  make  rules  consistent  herewith  for  ™,  ®  "^f" 

*^  relating  to 

regulating  the  supply  and  sale  of  stamps  and  stamped  papers,  the  gale  of 
persons  by  whom  alone  such  sale  is  to  be  conducted,  and  the  duties  stampe. 
and  remuneration  of  such  persons  *. 

56.  The  Governor  General   in  Council  may  make  rules*  con-  Power  to 

sistent   herewith  *   to  carry  out   generally  the   purposes   of  this  °^*^®  "J^®* 
.  generally 

xxoi/  .  to  carry 

out  Act. 

^  33  &  34  Vic.  c.  98,  sec.  15.  (4  July,  1885,  and  2d  June,  1881), 

^  Ibid.  sec.  16.  AsBam  (23  March,  1882,  and  7  Jan., 

3  Ibid.  sec.  17.  1884),  British  Burma  (2  Nov.,  1880)  : 

*  See  sec.  68,  infra,  for  the  punish-  and  the  Central  Provinces  (9  Aug., 

ment  of  disobedience  to  the  rules  under  1882) :  also  by  the  Besident,  Haidar- 

this  section,  which  have  been  made  ^b^d  (27  Sept.,  1883). 

by  the  Local  Governments  of  Bengal  ^  8  Mad.  532,  and  see  5  Bom.  197  : 

(25  April,  1881,  and  18  Dec.,  1883),  7  Mad.  158  and  i8i. 

Madras    (24    July,    1883),  Bombay  ®  See  Notification  No.    1288,    3d 

(13  Sept.  1881),  N.  W.  Provinces  and  March,  1882. 

Oudh  (22   Sept.   1882),   the   Panj^b 

VOL.   II.  3    Z 
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Powers 
exerciie- 
able  from 
time  to 
time. 

PubUoa- 
tion  of 
rules. 


Obligation 
to  give 
stamped 
receipt. 


Saving  as 
to  court- 
fees. 


Act  to  be 
translated, 
indexed 
and  sold 
cheaply. 


67.  All  powers  to  make  appointmentff,  rales  and  orders  con* 
ferred  by  this  Act  may  be  exercised  from  time  to  time  as  occasion 
requires. 

All  rules  made  under  tbis  Act,  otber  tban  rules  made  under 
section  55,  shall  be  published  in  the  GcizetU  cf  India,  and  all  rules 
made  under  section  55  shall  be  published  in  the  local  Gazetted 
All  rules  published  as  required  by  this  section  shall,  upon  such 
publication,  have  the  force  of  law. 

58.  Any  person  receiving  any  money  exceeding  twenty  rupees 
in  amount,  or  any  bill  of  exchange,  cheque  or  promissory  note  for 
an  amount  exceeding  twenty  rupees,  or  receiying  in  satisfaction  of 
a  debt  any  moveable  property  exceeding  twenty  rupees  in  value, 
shall,  on  demand  by  the  person  paying  or  delivering  such  money, 
bill,  cheque,  note  or  property,  give  a  duly  stamped  receipt  for  the 
same. 

69«  Nothing  herein  contained  shall  be  deemed  to  affect  the 
duties  chargeable  under  any  enactment  for  the  time  being  in  force 
relating  to  court-fees. 

60.  Every  Local  Government  shall  cause  this  Act  to  be  carefully 
translated  into  the  principal  vernacular  languages  of  the  territories 
administered  by  it.  A  full  alphabetical  index  shall  be  added  to 
every  such  translation,  and  the  translation  and  index  shall  be 
printed  and  sold  to  the  public  at  a  price  not  exceeding  four  annas 
per  copy. 


CHAPTER  VIII. 

CKIMINAL  OFFENCES '  AND   PBOGEBUBE. 

Executing  61*  Any  person  drawing,  making,  issuing,  endorsing  or  trans- 
*t^  ™'  t  ^®"^g>  ^^  sigiiing  otherwise  than  as  a  witness,  or  presenting  for 
not  duly  acceptance  or  payment,  or  accepting',  paying  or  receiving  payment 
stamped,  of,  or  in  any  manner  negotiating,  any  bill  of  exchange,  cheque  or 
promissory  note  without  the  same  being  duly  stamped, 


*  See  Fort  8t.  George  QazeitCt 
7  Aug.  1883,  Parti,  p.  490:  Bombay 
Qovemtnent  Gazette ,  15  Sept.  1881, 
Part  I,  pp.  505-507 ;  18  Jan.  1883, 
Part  I,  p.  60:  Caleutta  Gazette, 
Part  I,  37  April,  1 881,  pp.  462,  463 : 
10  Aug.  1881,  p.  783  ;  19  April  1882, 
p.  362 :  Fanjdb  Gazette,  11  Feb.  1 881, 
p.  92 ;    Central  Provinces   Gazette, 


9  Aug.  1882,  Part  II,  p.  149; 
British  Surma  Gazette,  22  Nov. 
1880,  Part  II,  p.  412. 

^  For  other  offences  relating  to 
stamps,  etc.,  see  the  Penal  Code, 
sees.  255-263,  supra  vol.  I,  pp^  190- 
192. 

'  i.e.  executing  as  acceptor,  7  Mad. 
71. 
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any  person  executing*  or  signing  otherwise  than  as  a  witness 
any  other  instrument  chargeable  with  duty  ^  without  the  same  being 
duly  stamped,  and 

any  person  voting  or  attemping  to  vote  under  any  proxy  not 
duly  stamped, 

shall  for  every  such  oflFence  be  punished  with  fine  which  may 
extend  to  five  hundred  rupees ' : 

Provided  that,  when  any  penalty  has  been  paid  in  respect  of  any 
instrument  under  section  34,  section  37  or  section  50,  the  amount 
of  such  penalty  shall  be  allowed  in  reduction  of  the  fine  (if  any) 
subsequently  imposed  under  this  section  in  respect  of  the  same 
instrument  upon  the  person  who  paid  such  penalty. 

02.  Any  person  required  by  section   1 1  to  cancel  an  adhesive  Failure 
stamp  and  failing  to  cancel  such  stamp  in  manner  prescribed  by  *o  cancel 
that  section,  shall  be  punished  with  fine  which  may  extend  to  one  stamp, 
hundred  i*upees  *. 

63.  Any  person  who,  with  intent  to  defraud  the  Grovemment  of  Omiseion 

any  duty,  witib™^^^ 

(a)  executes  any  instrument  in  which  all  the  facts  and  circum-  visions  of 

stances  required  by  section  27  to  be  set  forth  in  such  instrument  sec.  27. 

are  not  fully  and  truly  set  forth,  or 

{b)  being  employed  or  concerned  in  or  about  the  preparation  of 

any  instrument,  neglects  or  omits  fully  and  truly  to  set  forth 

therein  all  such  facts  and  circumstances, 

shall  be  punished  with  fine  which  may  extend  to  five  thousand 

rupees  *. 

*  As  to  drafting  or  engrossing 
documents,  see  3  Mad.  H.  C.  Bui. 
xxvii ;  I  Bom.  H.  C.  37.  The  writ- 
ing of  a  document  under  instructions 
is  not  executing  it,  even  though  the 
writer  notes  the  fact  with  his  signa- 
ture. 

^  This  seems  to  include  all  instru- 
ments (other  than  bills,  chequed 
and  notes)  chargeable  with  stamp- 
duty  of  any  amount.  But  the  proviso 
to  sec.  41  would  appear  to  restrict 
clause  2  of  sec.  61  to  instruments 
(other  than  bills  etc.)  chargeable  with 
duty  of  one  anna  only.  As  to  letters 
acknowledging  receipt  of  more  than 
rs.  20  in  payment  of  a  debt,  see  8 
Mad.  II. 

^  That  intention  to  evade  pay- 
ment is  not  an  essential  ingredient 


in  the  offences  described  in  the 
first  two  clauses  of  this  section, 
see  6  Mad.  H.  C.  Bulings,  v,  on 
the  corresponding  section  of  the 
Stamp  Act  of  1869.  But  of  course 
the  presence  or  absence  of  intention 
should  be  considered  in  fixing  the 
amount  of  the  fine,  2  Cal.  399,  404, 
and  see  the  proviso  to  sec.  41.  The 
abetment  of  any  offence  under  sec- 
tion 61  is  punishable  under  the  Penal 
Code,  which  now  provides  for  the 
abetment  of  offences  under  special 
laws.  That  receiving  an  unstamped 
document  is  not  an  abetment  of  its 
execution,  etc.,  see  7  Bom.  82:  8  All. 
18.  Compare  33  &  34  Vic.  c.  97, 
sec.  54* 

*  33  &  34  Vic-  c-  97>  sec-  24. 

*  Cf.  33  &  34  Vic.  c.  97,  sec.  10. 
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lUfaial  64.  Any  person  who,  being  required  under  section  58  to  give  a 

j.^^*       receipt,  refuses  or  neglects  to  give  the  same,  or  who,  with  intent  to 

Evadinff      defraud  the  Government  of  any  duty,  upon  a  payment  of  money  or 

duty  on      delivery  of  property  exceeding  twenty  rupees  in  amount  or  value, 

"ceipti.      gives  a  receipt  for  an  amount  or  value   not   exceeding  twenty 

rupees,  or  separates  or  divides  the  money  or  property  paid  or 

delivered,  shall  be  punished  with  fine  which  may  extend  to  one 

hundred  rupees  ^. 

Not  65.  Every  person  who — 

makiiigont  ^^^  receives,  or  takes  credit  for,  any  premium  or  consideration 
for  any  contract  of  insurance,  and  does  not,  within  one  month 
after  receiving,  or  taking  credit  for,  such  premium  or  considera- 
tion, make  out  and  execute  a  duly  stamped  policy  of  such  insur- 
ance; or 
Making  (6)  makes,  executes  or  delivers  out  any  policy  which  is  not  duly 

n^Inlv^  stamped,  or  pays  or  allows  in  account,  or  agrees  to  pay  or  allow  in 
stamped,     account,  any  money  upon,  or  in  respect  of,  any  such  policy, 

shall  be  punished  with  fine  which  may  extend  to  two  hundred 
ru])ees  \ 

Siting  ®^-  ^^^  P®"^^  drawing  or  executing  a  bill  of  exchange  or  a 

fuU  num-  policy  of  marine  insurance  purporting  to  be  drawn  or  executed  in 
ber  of  bills  ^  get  of  two  or  more ',  and  not  at  the  same  time  drawing  or 
policies  executing  on  paper  duly  stamped  the  whole  number  of  bills  or 
purporting  policies  of  which  such  bill  or  policy  purports  the  set  to  consist, 
^^^  shall  be  punished  with  fine  which  may  extend  to  one  thousand 

rupees. 

Post-  67.  Whoever,  with  intent  to  defraud  the  Government  of  duty, 

^uT^tc     ^^^ws,  makes  or  issues  any  bill  of  exchange  or  promissory  note 

bearing  a  date  subsequent  to  that  on  which  such  bill  or  note  is 

actually  drawn  or  made,  and  whoever,  knowing  that  such  bill  or 

note   has   been   so   post-dated,   endorses,   transfers,   presents  for 

acceptance  or  payment,  or  accepts,  pays  or  receives  payment  of, 

such  bill  or  note,  or  in  any  manner  negotiates  the  same, 

Other  and  whoever,  with  the  like  intent,  practises  or  is  concerned  in 

defraud  the  ^^^  ^^^»  contrivance  or  device  not  specially  provided  for  by  this  Act 

revenue,      or  any  other  law  for  the  time  being  in  force  *, 

^  33  &  34  Vic-  c.  97,  Bee.  123.   This  *  As  to  drawing  bills  in  sets,  see 

does  not  affect   sec.  61,  8  Mad.  11.  vol.  I.  of  this  work,  p.  717. 

And   the    previous   sanction  of   the  *  This  clause  is  not  controlled  by 

Collector  under  sec.  69  is  necessary  the  first  clause ;  it  applies  to  all  cases 

to  a  prosecution  for  an  offence  against  in  which  a  document  is  executed  with 

sec.  64,  9  Bom.  27.  intent  to  defraud  the  Government  of 


a 


33  &  34  Vic.  c.  97,  sec.  118.  stamp  duty,  9  Mad.  138. 
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shall  be  punished  with  fine  which  may  extend  to  one  thousand 
rupees. 

68.  Any  person  appointed  to  sell  stamps  ^  who  disobeys  ^  any  Breach 
rule  made  under  section  55,  and  any  person  not  so  appointed  who  T^f  '*' 
sells  or  offers  for  sale  any  stamp,  shall  be  punished  with  imprison-  g^ie  of 
ment  for  a  term  which  may  extend  to  six  months,  or  with  fine  stamps, 
which  may  extend  to  five  hundred  rupees,  or  with  both '.  Uwrathor- 

IBeu  B&IG* 

69.  No  prosecution  in  respect  of  any  offence  punishable  under  InBtitution 
this  Act,  or  the  General  Stamp  Act,  1869,  or  any  Act  thereby  J^i^^i^" 
repealed,  shall  be  instituted  without  the  sanction  of  the  Collector  *  prosecu* 
or  such  other  officer  as  the  Local  Government  generally,  or  the  tions. 
Collector  specially,  authorises  in  that  behalf*. 

The  Chief  Controlling  Revenue- Authority,  or  any  officer  au- 
thorised by  it  in  this  behalf  may  stay  any  such  prosecution  or 
compound  any  such  offence. 

70.  No  Magistrate  other  than  a  Presidency  Magistrate  and  a  Jurisdio- 
Magistrate  whose  powera  are  not  less  than  those  of  a  Magistrate  of  ^^  ? 
the  second  class '  shall  try  any  offence  under  this  Act.  tratee. 

71.  Every  such  offence  committed  in  respect  of  any  instrument  Place  of 
may  be  tried  in  any  district  or  Presidency-town  in  which  such 
instrument  is  found,  as  well  as  in  any  district  or  Presidency-town 

in  which  such  offence  might  be  tried  under  the  law  relating  to 
criminal  procedure  for  the  time  being  in  force. 

72.  Nothing  in  this  Act  shall  be  deemed  to  prevent  any  person  Operation 
from  being  prosecuted  under  any  other  law  for  any  act  or  omission  ^   other 
which  constitutes  an  offence  against  this  Act,  or  the  rules  made  barred, 
under  it : 

Provided  that  no  person  shall  be  punished  twice  for  the  same 
offence. 


^  Under  this  Act,  sec.  68  does  not 
apply  to  the  sale  of  court-fee  stamps, 
4  All.  216. 

^  whether  knowingly  or  not. 

'  Cf.  33  &  34  Vic.  c.  98,  sec.  7. 

*  The  effect  of  sees.  37  and  40  is 
that  every  one  must  be  allowed  an 
opportunity  of  paying  the  penalty 
before  the  Collector  exercises  his  dis- 
cretion under  sec.  69,  7  Bom.  82. 

^  9  Bom.  27,  where  West  J.  said 
that  the  record  of  the  conviction 
should  evidence  the  sanction.  The 
Collector  should  not  himself  try  as 


a  Magistrate  a  person  accused  of 
any  offence  under  the  Stamp  Act,  2 
All.  806 :  24  Suth.  Cr.  i.  And  a 
magistrate  authorised  by  the  Col- 
lector to  prosecute  stamp-offenders  ia 
not  competent  also  to  try  persons 
whom  he  prosecutes,  3  Cal.  633. 

*  supra,  p.  73.  The  Magistrate  has 
to  decide  (t)  whether  an  offence 
against  the  Act  has  been  committed, 
(2)  whether  the  prosecution  has  been 
brought  by  the  proper  officer,  24 
Suth.  Cr.  I. 
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SCHEDULE  I. 

STAMP-DUTY  ON  INSTRUMENTS. 
{See  section  5.) 


Description  of  Instrument. 


I.  Acknowledgment  of 
a  debt '  ezoeeding 
twenty  rupees  in 
amount  or  value, 
written  or  signed  by 
or  on  behalf  of  a 
debtor  in  order  to 
supply  evidence  of 
such  debt  in  any  book 
(other  than  a bsmker's 
pass-book)  or  on  a  se- 
parate piece  of  paper, 
when  such  b<x)k  or 
paper  is  left  in  the 
creditor's  possession 

3.  Administration- 
bond. 

Adoftion-Debo     . . . 

3.  Affidavit  or  declara- 

tion in  writing  on 
oath  or  afi&rmation 
made  before  a  person 
authorised  by  law  to 
administer  an  oath ' 

SeeSxemptions,  Sched- 
ule II  {No.  I). 

4.  Agbeement  to  lease 

5.  Agreement  or  Me- 
morandum of  an 
Agreement  '. 

See  Exemptions,  Sched- 
ule II  {No.  2). 


Proper  Stamp-duty. 


See  Instrument,  No.  38. 


(a)  If  relating  to  the  sale 
of  any  Government 
security,  share  in  a 
Company  or  .Associa- 
tion or  Bill  of  Ex- 
change         


One  anna. 

The  same  duty  as  a 
Security-Bond  (No. 
14). 


One  rupee. 


The  same    duty  as    a 
Lease  (No.  39). 


One  anna. 


^  4  Cal.  885 :  8  Gal.  382  (account 
signed  by  debtor  in  creditor's  books) : 
9  Cal.  127.  For  illustrations,  see 
4  Bom.  326 :  a  All.  641 :  35  Suth. 
Civ.  R.  361 :  15  Cal.  162. 

'  See  Act  X  of  1873,  sec.  4.  supra 
p.  937,  and  Act  II  of  1874,  sec.  60  A 
(Administrator  Greneral) :  ibid.  sec. 
47  (auditor  of  his  accounts):  YI  of 
1882,  sees.  112,  209  (arbitrators  be- 
tween companies) :  XXXVII  of  1850, 
sec.  17  (commissioners  to  enquire  into 


misbehaviour  of  public  servants) :  YII 
of  1880,  sec.  II  (^)(detaining-officer8): 
X  of  1865,  sec.  250,  V  of  1881,  sec. 
69,  and  YI  of  1881,  sec.  9  (district 
delegates) :  YI  of  1883,  sees.  84,  86 
(inspector  of  affaira  of  companies) : 
III  of  1877,  sec.  63  (registering 
officers) :  Y  of  1873,  sec.  7  (secretary  to 
Govt.  Savings  Bank) :  36  &  27  Yic.  c. 
24.  sec.  20 (registrar  of  Yice-admiralty 
Court) ;  and  various  local  laws. 
'  15  Cal.  150. 


THE   STAMP  ACT. 


1079 


Description  of  Instrument. 


Agbesmsnt  OB  Me- 

MOBAKDUM      OF     AN 
AOBEEICENT. 

{continued.) 


6.  Appointment,  in  exe- 
cution of  a  power, 
whether  of  tmsteee 
or  of  property  move- 
able or  immoveable, 
where  made  by  any 
writing  not  being  a 
Will  

7.  Appbaisement  or  val- 

uation made  other* 
wise  than  under  an 
order  of  the  Court  in 
the  course  of  a  suit 
See  Exemptions  y  Sched^ 
ule  II  {N08.  3  (f-  4.) 

Appbenticeshif-Deed 

8.  Abticles  of  Asso- 
ciation OF  A  COUPANT 

9.  Abticles  of  Clebk- 
SHIP  or  contract 
whereby  any  person 
first  b^mes  bound 
to  serve  as  a  clerk  in 
order  to  his  admission 
as  an  Attorney  in  any 
High  Court 

Assignment 

Authobitt  to  Adopt 

10.  AwABD,  that  is  to 
say,  any  decision  in 
writing  by  an  arbi- 
trator or  umpire  on  a 
reference  made  other- 
wise than  by  an  order 
of  the  Court  in  the 
course  of  a  suit. 

See  Exemption,  Sched- 
ule II  {No,  6.) 


I  {b)  Whereby  the  owner 
or  occupier  of  land 
in  a  village  in  the 
Bombay  Presidency 
agrees  to  relinquish 
his  rightd  therein  to 
the  Grovemment,  and 
to  accept  rights  in 
other  land  in  ex- 
change for  the  right 
BO  relinquished 

(c)  If  not  otherwise 
provided  for  by  this 
Act*  


*   ■   a  »   •   < 


•  •   «  •  «   • 


•  t«  »••  ■• 


See  Instrument,  No.  31  • 


1 1  •  •  •  • 


•  •  •  •  •  • 


See  Conveyance,  No.  21, 
and  Transfer,  No,  60. 

See  Instrument,  No.  38. 

(a)  Where  the  amount 
or  value  of  the  pro- 
perty to  which  the 
award  relates  as  set 
forth  in  such  award 
does  not  exceed  Bs. 
1,000. 

(6)  In  any  other  case... 


Stamp- 


Proper  Stamp^tg.    ^^ 


ments. 


Four  annas. 


Eight  annas. 


Fifteen  rupees. 


The  same  duty  as  an 
Award  (No,  10). 


Twenty*five  rupees. 


Two  hundred  and  fifty 
rupees. 


The  same  duty  as  a 
Bond  (No.  13)  for 
such  amount* 


Five  rupees. 


ule  II  {No,  6.) 
»  2  All.  659  :  4  Bom.  328  :  5  Bom.  478 :  7  Mad.  209 :  23  Suth.  Civ.  K.  403. 
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Stamp- 
doty  on 
Instni- 
nenU* 


Veicription  of  Inetrument 


/(a)  When    payabln    on    demand 
'         and     the    amount    exceeds 


s 

S 


s 

o 
d 

I 


I 

9 

0 

I 

.a 
I 


(b)  When  payable  otherwise  than 
on  demand,  but  not  more 
than  one  year  after  date 
or  sight. 

If  the  amount  of  the  bill  or  Bs. 
note  does  not  exceed         200 

If  it  exceeds  200  and  does 

not  exceed  400 


{ 


O 
ta 

OQ 

s 

o 

& 

M 
O 

H 
O 


o 

IH 

PQ 


400 

600 

1,000 

1,200 

1,600 


600 

1,000 
1,200 
1,600 
2,500 


For  every  Bs.  2,500  or  part 
thereof  in  excess  of  Bs.  2,500 
up  to  Bs.  10,000      

For  every  Bs.  5,000  or  part 
thereof  in  excess  of  Bs.  ic,ooo 
up  to  Bs.  30,000       

And  for  every  Bs.  10,000  or 
part  thereof  in  excess  of 
Bs.  30,000 


Proper  Stamp-duty, 


One  anna. 


V 


c)  When  payable  at  more  than 
one  year  after  date  or  sight. 


If  drawn 
singly. 

If  drawn  in 

set  of  two, 

for  each 

part  of  the 

set. 

If  drawn  in 
set  of  three, 

for  each 

part  of  the 

set. 

Bs.  A.  P. 

Bs.  A.  P. 

Bs.  A.  P. 

020 

010 

010 

040 

020 

020 

060 

030 

020 

0  10     0 

050 

040 

0  12     0 

060 

040 

I     0    0 

080 

060 

I     8     0 

0  12     0 

080 

I     8     0 

0  12    0 

080 

300 

180 

100 

600 

300 

200' 

The  same  duty  as  a  Bond  (No.  13)  for 
the  amount  of  such  bill  or  note. 


^  8  Mad.  87. 
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Description  of  Instrument, 


12.  Bill  OF  Lading   ... 

See  Exemption,  Sched- 
ule II  {No.  7). 


/ 


13.  Bond  (not  otherwise 
provided  for  by  this 
Act). 

See  Administration- 
Bond  {No;  2),  CfW- 
toms-JBond  {No.  24), 
Indemnity-Bond  {No. 
28),  Security-Bond 
{No.  14). 

See  Exemptions,  Sched-^ 
ule  II  (^o.  8). 


i 


\ 


When  the  amount 
or  value  secured     Ks. 
does  not  exceed  10 

When  such  amount 
or  value  exceeds 
Rs.  10,  but  does 
not  exceed         ...       50 

When  such  amount 
or  value  exceeds 
Bs.  50,  but  does 
not  exceed         ...     100 

and  for  every  Rs. 
1 00  or  part  thereof 
in  excess  of  Rs. 
100  up  to 

and  for  every  Rs. 
500  or  part  thereof 
in  excess  of       ...  1,000 


1,000 


14.  Bond  OR  Mortgage- 
Deed  executed  by 
way  of  security  for 
the  due  execution  of 
an  office,  or  to  ac- 
count for  money  re- 
ceived by  virtue 
thereof        

See  Exemption  8 f  Sched- 
ule II{Nos.  Sand  12). 

15.  Bottomry-Bond, 
that  is  to  say,  any 
instrument  whereby 
the  master  of  a  sea- 
going ship  borrows 
money  on  tiie  security 
of  the  ship  to  enable 
him  to  preserve  the 
ship  or  prosecute  her 
voyage. 

16.  Certificate  of  sale 
granted  to  the  pur- 
chaser of  any  property 
sold  by  public  auction 
by  a  Civil  or  Revenue 
Court,  or  Collector  or 
other  Revenue-offi- 
cer ^. 


V 


{a)  When  the  amount 
secured  does  not     Rs. 
exceed 1,000 


{h)  In  any  other  case... 


Stamp- 

Proper  Stamp-duty.     ^^^ 
.  ments* 


Four  annas. 

If  a  Bill  of  Lading  is 
drawn  in  parts  the 
proper  stamp  there- 
for must  be  borne  by 
each  one  of  the  set. 


Two  annas. 


Four  annas. 


Eight  annas. 


Eight  annas. 

Two  rupees  eight  annas. 


The  same  duty    as    a 
Bond  (No.  13). 

Five  rupees. 


The    same    duty  as  a 
Bond  (No.  13). 


The  same  duty  as  a 
Conveyance  (No.  21) 
for  a  consideration 
equal  to  the  amount 
of  the  purchase- 
money* 


^  5  Mad.  18 :   7  Mad.  421  (sale  of  right  to  redeem) :  10  Cal.  92  (property 
sold  subject  to  a  mortgage).    But  see  5  Bom.  470 :  10  Bom.  58. 
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Stftiap- 
duty  on 
Instra- 
m«iitt. 


Deteripiion  of  Inttmmeni, 


17.     ClBTinCATI  OK 

othkbDocumxnt  evi- 
dencing the  right  or 
title  of  the  holder 
thereof,  or  any  other 
person,  either  to  any 
•haree,  icrip  or  stock 
in  or  of  any  Company 
or  Association,  or  to 
become  proprietor  of 
shares,  scrip  or  stock 
in  or  of  any  Company 
or  Association 


18.  Chabtxb-Pabtt, 
that  is  to  say,  any  In- 
strcunent  (except  an 
affreement  for  the 
hire  of  a  tug-steamer) 
whereby  a  Tessel  or 
some  specified  prin- 
cipal part  thereof  is 
let  for  the  specified 
purposes  of  the  char- 
terer   


19.  Chxqus  for  an 
amount  exceeding 
twenty  rupees 

20.  COHFOBITIOK-DXED, 

that  is  to  Bay,  any 
instrument  executed 
by  a  debtor  whereby 
he  conveys  his  pro- 
perty for  the  benefit 
of  his  creditors,  or 
whereby  payment  of 
a  composition  or  divi- 
dend on  their  debts  is 
secured  to  the  credi- 
tors, or  whereby  pro- 
vision is  made  for  the 
continuance  of  the 
debtor's  business,  un- 
der the  supervision 
of  inspectors  or  under 
letters  of  license,  for 
the  benefit  of  his 
creditors^ 


Proper  Stamp-duijf. 


One 


One  rupee. 


One 


Tenmpeet. 


^  See  Davidson's  Precedent*  in  Conveyancing,  3rd  ed.  vol.  v.  part  II,  p.  5i3» 
from  which  this  definition  was  taken. 
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Description  of  Instrument, 


I 


21.  Conveyance^  not 
being  a  Tbansfeb 
mentioned  in  No.  60  J 

See  Exemptions,  Sched- 
uUIIINos,b,^i>j.) 


When  the  amount 
of  the  considera- 
tion for  such  con- 
veyance as  set 
forth  therein  does  Bs. 
not  exceed        ...       50 

When  it  exceeds 
Bs.  50  but  does 
not  exceed        ...     100 


Go-Pabtnsrshif 


22.  Copt  ob  Extbact, 
certified  to  be  a  true 
copy  or  extract,  by  or 
by  order  of  any  public 
officer  and  not  charge-  "^ 
able  under  the  law 
for  the  time  being  in 
force  relating  to 
Court-fees 

See  Exemptions,  Sched- 
ule II  {N08, 9  4*  10). 


For  every  Bs.  100 
or  part  thereof  in 
excess  of  Bs.  100 
up  to      1,000 

and  for  every  Bs. 
500  or  part  thereof 
\   in  excess  of      ...  1,000 

See  Instrument,  No.  32. 

f  (a)  If  the  original  was 
not  chargeable  with 
duty,  or  if  the  duty 
with  which  it  was 
chargeable  does  not 
exceed  one  rupee   ... 


( 


(b)  In  any  other  case ... 


23.  Countebpabt  ob 
Duplicate  of  any 
instrument  charge- 
able with  duty,  and 
in  respect  of  which 
the  proper  duty  has 
been  paid 

24.  Customs- Bond     ... 

25.  Declabationofant 
Tbust  of  or  concern- 
ing any  property, 
when  made  by  any 
writing  not  being  a 
will  


f  (a)  If  the  duty  with 
which  the  original 
instrument  is  charge- 
able does  not  exceed 
one  rupee. 

(Jb)  In  any  other  case  ... 


i 


Stamp- 


Proper  Stamp-duty.     ^\^^ 


ments. 


Eight  annas. 


One  rupee. 


One  rupee. 


Five  rupees. 


Eight  annas. 
One  rupee. 


The  same  duty  as  is 
payable  on  the  ori- 
ginal. 


One  rupee. 

The  same  duty  as  a  Se- 
curity Bond  (No.  14). 


Fifteen  rupees. 


^  This  includes  the  usual  covenants 
for  title,  I  Mad.  133.  See  7  Mad. 
350  (transfer  for  nominal  considera- 
tion by  executor  to  legatee) :  12  Cal. 
383  (share  in  partnership) :   13  Cal. 


43  (conveyance  by  A  under  one  de- 
nomination to  A  under  another  de* 
nomination).  Where  the  property  is 
subject  to  a  mortgage,  see  10  Bom. 
58. 
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Stamp- 
datj  on 
Inatru- 
menU. 


Description  of  Instrument. 


Proper  Stamp-duty, 


36.  Delivery -ORDER  in 

RESPECT   OF  GrOODS, 

that  U  to  say,  any 
instniment  entitling 
any  person  therein 
named,  or  his  as- 
signs, or  the  holder 
thereof,  to  the  de- 
livery of  any  goods 
Ijing  in  any  dock  or 
port,  or  in  any  ware- 
noose  in  which  goods 
are  stored  or  de- 
nted on  rent  or 


lire,  or  upon  any 
whi^,  such  instru- 
ment being  signed 
by  or  on  behalf  of 
the  owner  of  such 
goods,  upon  the  sale 
or  transfer  of  the 
property  therein, 
when  such  goods  ex- 
ceed in  value  twenty 
rupees        ...         ... 


Deposit 
Deeds 


OP    TlTLB- 


OP 


Dissolution 
Partnership 

Duplicate  ... 

27.  Entry  as  an    Ad-  ^ 

VOCATE,   VakIl    or 

Attorney  on  the 
Roll  op  any  High 
Court  in  exercise  of 
powers  conferred  on 
sach  Court  by  letters 
patent  or  by  the 
Legal  Practitioners 
Act,  1884. 

See  Exemption,  Sched- 
ule II  {No.  II.) 

Exchange 

Extract    

Further  Charge  ... 

GiPT  

28.  Indemnity-Bond  ... 

Inspeotorship- 
Deed. 


See  Instrument,  No.  29. 

See  Instrument,  No.  33. 
See  Counterpart,  No.  23. 


In  the  case  of  an  Ad- 
vocate or  Vakil. 


y 


In  the  case  of  an  At- 
torney. 


See  Instrument,  No.  35. 
See  Copy,  No.  22. 
See  Instrument,  No.  30. 
See  Instrument,  No.  36. 


See     Composition-deedf 
No.  20. 


One 


Five  hundred  rupees. 


Two  hundred  and  fifty 
rupees. 


The  same  duty  as  a  Se- 
curity-Bond (No.  14). 


33  &  34  Vic.  c.  97,  B.  87. 


THE    STAMP   ACT. 


108s 


29. 


30- 


Description  of  Instrument. 


Ikstbument       Evi-    / 

DENCING  AN  AgBEE- 
HENT  TO  SeCUBE  THE 

Bepatment  of  a 
Loan  made  upon 
the  deposit  of  title-  -( 
deeds  or  other  valu*  ) 
able  security,  or 
upon  the  hypothe- 
cation of  moveable 
property. 


Instbument  Impos- 
ing      A       PUBTHEB 

Chabge  on  Mobt- 

GAOED  PbOPEBTY  ... 


(a)  When  such  loan  is 
repayable  more  than 
three  months,  but  not 
more  than  one  yeu*, 
from  the  date  of  such 
instrument. 

(b)  When  such  loan  is 
repayable  not  more 
than  three  months 
from  the  date  of  such 
instrument. 

^  (a)  Wlien  the  original 
mortgage  is  one  of 
the  description  re- 
ferred to  in  No.  44, 
clause  {a),  of  this 
schedule. 


31.  Instbument  op  ap- 
pbenticeship,  in- 
cluding every  writ- 
ing relating  to  the 
service  or  tuition  of 
any  apprentice,  derk 
or  servant,  placed 
with  any  master  to 
learn  any  profession, 
trade  or  employ- 
ment, except  articles 
of  clerkship  (No.  9 
of  this  schedule)  ^. . . 

See  Exemption^  Sched- 
ule II  {No.  1 3  (c)). 

33.  Instbument  op  Co- 
Pabtnership 

33.  Instbument  op  Dis- 
solution op  Pabt- 
NEBSHIP     

34.  Instbument  op  Di- 
VOBCE,  that  is  to  say, 
any  instrument  by 
which  any  person 
effects  the  dissolu- 
tion of  his  marriage 


(h)  When  such  mortgage 
is  one  of  the  descrip- 
tion referred  to  in 
No.  44,  clause  (5),  of 
this  schedule. 


Stamp- 


Proper  Stamp^uti,.    ^'^U^ 


Instru- 
ments. 


The  same  duty  as  a  Bill 
of  Exchange  (No.  11 
(6))  for  the  amount 
secured. 


Half  the  duty  payable 
on  a  Bill  of  Exchange 
(No.  II  (5))  for  the 
amount  secured. 


The  same  duty  as  a  Con- 
veyance (No.  21)  for  a 
consideration  equal  to 
the  amount  secured  by 
such  instrument. 


The  same  duty  as  a 
Bond  (No.  13)  for  the 
amount  secured  by 
such  instrument. 


Five  rupees. 


Ten  rupees. 


Five  rupees. 


One  rupee. 


*  33  &  34  Vic-  c.  97 >  8.  39- 
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Stunp- 
doty  OB 
Instm- 
menu. 


De$eriptum  of  InHrument, 

35- 

iNBTRUXUfT  OF  EX-            

The  same  duty  m  a  Con- 

CHAMOB  of  any  pro- 

veyanoe (No.  a i)  for  a 

perty. 

coiisideration  equal  to 
the  valne  of  the  pro- 
perty of  greater  valae 
as  set  forth  in  such 
instrunent. 

36. 

iKBTBUmVTOF  OOT^           

Hie  same  duty  as  a  Con- 

(OTBKB  THAN  A  8BT- 

▼eyanoe  (No.  21)  for  a 

TLBMXBT  OB  WILL). 

consideration  eqnal  to 
the  valne  of  the  pro- 
perty as  set  forih  in 
Bach  instrument. 

37- 

Ikstbumbkt  of  Pab- 

The   same   duty  as   a 

«o 

TinON. 

Bond  (Na  13)  for  the 
amount  of  the  value  of 
the  property  divided  ' 
as  set  forth  in  such 
instrument. 

THAN  A  Will)  Con- 
febbino  ob  pub- 
fobting  to  gonfbb 
an  authobitt  to 
Adopt      

Insubance 


39.  Lease         

See  Agreement  to  lease 

{No.  4). 

See  Exemptions^  Sched' 
uldII{No.  13). 


See  JPoliey,  No,  49. 

y  (a)  Where  by  such  lease 
the  rent '  is  fixed  and 
no  premium  *  is  paid 
or  delivered  and  such 
lease  purports  to  be 
for  a  term — 


i 


of  less    than   one 
year. 


of  not  less  than  one 
year,  but  not  more 
than  three  years. 


Ten  rupees. 


Hie  same  duty  as  a 
Bond  (No.  13)  for  the 
whole  amount  payable 
or  deliverable  under 
such  lease. 

The  same  duty  as  a 
Bond  (No.  13)  for  the 
average  annual  rent 
reserved. 


*  7  Bom.  194. 

'  i.e.  the  market- value  of  the 
entire  property  affected  by  the  par- 
tition proceedings,  2  All.  666-9.  An 
award  directing  partition  if  signed  by 
the    persons    interested  by  way   of 


assent,  becomes  thereby  an  'instru- 
ment of  partition/  and  must  be 
stamped  accordingly,  9  Bom.  50. 

'  See  Transfer  of  Property  Act,  sec. 
105,  supra  vol.  I.  p.  800. 

♦  Ibid.,  7  Mad,  203. 
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2>€$cr%ption  of  Instrument, 


( 


exceeding 
years. 


three 


(5)  Where  by  snch  lease 
the  rent  is  fixed  and 
no  premium  is  paid 
or  delivered  and  such 
lease  does  not  pur- 
port to  be  for  any 
definite  term  \ 


39.  Lease  {continued,)    ) 


\ 


(c)  Where  the  lease  is 
granted  for  a  fine  or 
premium,  and  where 
no  rent  is  reserved  ^ 


{d)  Where  the  lease  is 
granted  for  a  fijie  or 
premium  in  addition 
to  rent  reserved  '. 


\ 


r 


=•  Stamp- 
Proper  5^amjp-<?«^y.    i^gfruf 
ments. 


The  same  duty  as  a 
Conveyance  (No.  21) 
for  a  consideration 
equal  to  the  amount 
or  value  of  the  average 
annual  rent  reserved. 


The  same  duty  as  a 
Conveyance  (No.  21) 
for  a  consideration 
equal  to  the  amount 
or  value  of  the  average 
annual  rent  which 
would  be  paid  or  de- 
livered for  the  first  ten 
years  if  the  lease  con- 
tinued so  long. 

The  same  duty  as  a 
Conveyance  (No.  21) 
for  a  consideration 
equal  to  the  amount 
or  value  of  such  fine 
or  premium  as  set 
forth  in  the  lease. 


The  same  duty  as  a 
Conveyance  (No.  21) 
for  a  consideration 
equal  to  the  amount 
or  value  of  such  fijie 
or  premium  as  set 
forth  in  the  lease,  in 
addition  to  the  duty 
which  would  have  been 
payable  on  such  lease 
if  no  fine  or  premium 
had  been  paid  or  de- 
livered : 

Provided  that,  when  an 
agreement  to  lease  is 
stamped  with  the  ad 
valorem  stamp  requir- 
ed for  a  lease,  and  a 
lease  in  pursuance  of 
such  agreement  is  sub- 
sequently executed, 
the  duty  on  such  lease 
shall  not  exceed  eight 
annas. 


*  7  Mad.  155. 


*  7  Mad.  203. 
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KtAmp- 
duty  oD 
Initru- 
menU. 


DeMcription  of  Inttrument. 


40.LXTTXR    OF    Allot- 

MXNT  OF  SHARB8  in 

any  Compaiiy,  or 
proposed  Company, 
or  in  respect  of  any 
loan  to  be  raised  by 
any  Company  or  pro* 
posed  Company    . . . 


4i.LBn'KK  OF  Credit, 
that  is  to  say,  any 
instrument  by  which 
one  person  author- 
ises another  to  give 
credit  to  the  person 
in  whose  favour  it  is 
drawn 


42.  Letter  of  License, 
that  is  to  say,  any 
agreement  between 
a  debtor  and  his  cre- 
ditors that  the  latter 
shall,  for  a  specified 
time,  suspend  their 
claims  and  allow  the 
debtor  to  carry  on 
business  at  his  own 
discretion 


43.  Memorandum  of 
Association  of  a 
Company  


44.  Mortoage-Deed  not 
provided  for  by  No. 
14,  No.  15,  No.  39 
or  No.  55  of  this 
schedule. 

See  Exemptions,  Sched' 
ule  II  {No,  1 2  and  No, 


i 


(a)  When  at  the  time 
of  execution  posses- 
sion of  the  property 
or  any  part  of  the 
property  comprised 
in  such  deed  is  given 
by  the  mortgagor  ^  or 
agreed  to  be*  given'. 

(6)  When  at  the  time  of 
execution  possession 
is  n  ot given  or  agreed 
to  be  given  as  afore- 
said ^ 


Proper  Stamp-duiy. 


One  anna. 


One  anna. 


Ten  rupees. 


Fifteen  rupeto. 


The  same  duty  as  a 
Conveyance  (No.  31) 
for  a  consideration 
equal  to  the  amount 
secured  by  such  deed. 


The  same  duty  as  a 
Bond  (No.  13)  for  the 
amount  secured  by 
such  deed. 


1  at  the  time  of  execution,  8  Bom.  310. 
'  10  Cal.  274:  8  Mad.  104. 


*  then,  8  Bom.  310. 
*  8  Mad.  104. 
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Descripfion  of  Instrument. 


45.  Notarial  act,  that 
is  to  Bay,  any  instru- 
ment, endorsement, 
note,  attestation, 
certificate  or  entry 
made  or  signed  by 
a  Notary  Public  in 
the  execution  of  the 
duties  of  his  office 
or  by  any  other 
person  lawfully 
acting  as  a  Notary 
Public        


46.  Note  ob  memoran- 
dum sent  by  a 
Broker  or  Agent  to 
his  principal  intimat- 
ing the  purchase  or 
sale  on  account  of 
such  principal  of 
any  goods,  stock  or 
marketable  security 
exceeding  in  value 
twenty  rupees 


47.  Note  of  protest  by 
the    master  of  a 

SHIP  


Partition  ... 


Partnership 


48.  Petition  for  leave 

TO  FILE  A  specifi- 
cation OF  AN  inven- 
tion, or  for  the  ex- 
tension of  the  term 
of  the  exclusive 
privilege  of  making 
or  using  or  selling 
such  invention  in 
India  ^        


Stamp- 
Proper  Stamp-duty,    duty  on  In- 
struments. 


See  Instrumentf  No.  37. 


See  Instrument,  Noe.  32 
and  33. 


One  rupee. 


One  anna. 


Eight  annas. 


I  ■  •  •  •  • 


One  handred  rupees  ^. 


^  Repealed  from  July  I,  1888,  by  Act  V  of  1888  (the  Inventions  and  De- 
signs Act). 
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HUmp- 

datyoDln- 

•tnunenti. 


DeMriptiam  of  Inttrumsni. 


Proper  Stamp^utj^, 


r 


^ 


{a\  In  the  oaae  of  Sea-iosnranoe — 

Wlien  the  ftmoant  iniared  does  not 
exceoQ  a*.  ««•  •••  ,,,  ,.. 

And  for  every  further  sum  of  Rs.  1,000 
or  part  thereof  in  ezceu  of 

(&)  In  cam  of  Fire  insurance^ 

I.  In  respect  of  an  original  policy  for 
a  month  or  any  shorter  term — 

When  the  amount  insored  does 
not  exceed        

And  for  every  further  sum  of 
Rs.   1,000   or  part   thereof  in 

OaCCBB         *a,  ,9,  •••  «■■ 

a.  In  respect  of  an  original  policy  for 
more  than  one  month  hut  not  more 
than  three  months — 

When  the  amount  insured  does 
not  exceed        

And  for  every  further  sum  of 
Rs.  lyooo  or  part  thereof  in 
excess  of  


Rs. 
1,000 
1,000 


SD 


O 

o 

OS 


If  drawn  in 

daplicKte» 

for  each 

put. 


Rs.A  P.  IRS.A.P. 


o 
o 


4 
4 


o 
o 


o 
o 


2 

a 


o 
o 


1,000 
1,000 


I 


1,000    o    3 


1,000  I  o     3 


3.  In  respect  of  an  original  policy  for 
more  than  three  months  but  not 
more  than  six  months — 

When  the  amount  instired  does 
not  exceed        

And  for  every  further  sum  of 
Bs.   1,000  or  part  thereof   in  , 

excess  of  1,000!  o 

4.  In  respect  of  an  original  policy  for 
a  longer  term  than  six  months — 

When  the  amount  insured  does 
not  exceed        1,000  |  o 

And  for  every  further  sum  of  i 

Rs.    1000   or    part  thereof   in 
excess  of  1,000 


T,ooo  10401 

I  I 


o    6 


\ 


5.  In  respect  of  renewing  for  the 
purpose  of  keeping  in  force, 
a  policy  which  has  been 
granted  for  six  months  or 
any  shorter  term  and  in  re- 
spect of  which,  and  of  the 
previous  renewal  whereof  (if  "^ 
any),  there  has  not  already 
been  paid  the  duty  which 
would  have  been  chargeable 
if  the  policy  had  originally 
been  granted  for  a  longer 
term  than  six  months. 


The  same  duty  as  would  be  pay- 
able in  respect  of  an  original 
policy  for  the  amount  and  term  to 
which  the  renewal  extends ;  or 

The  excess  of  the  duty  which 
would  have  been  chargeable  if 
the  policy  had  originally  been 
granted  for  a  longer  term  than 
six  months,  over  the  duty  al- 
ready paid  in  respect  of  the 
policy,  and  of  the  previous  re- 
newal thereof  (if  any)  ; 

Whichever  is  the  smaller  sum. 
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Description  of  Instrument. 


49.  Policy  op 
Insubanceh 
{continued) 


/(<?)  In  the  case  of  any  other  in- 
surance— 

When  the  amount  in-     Be. 
sured  does  not  exceed    1,000 

And  for  every  further 
sum  of  Us.  1,000  or 
part  thereof  in  excess 
of        ...         ...         ...    1,000 


/ 


50.  Power  -  of  -  Attor- 
ney \  not  being  a  •< 
proxy       chargeable 
under  No.  51. 


\ 


{a)  When  executed  for 
the  sole  purpose  of 
procuring  the  pre- 
sentation of  one  or 
more  documents  for 
registration  in  re- 
lation to  a  single 
transaction 

(b)  When  authorising  one 
person  or  more  to  act 
in  a  single  transaction 
other  than  that  men- 
tioned in  (rt) 

(c)  When  authorising  not 
more  than  five  personf* 
to  act  jointly  and 
severally  in  more  than 
one  transaction  or 
generally     

{d)  When  authorising 
more  than  five  but 
not  more  than  ten 
persons  to  act  jointly 
and  severally  in  more 
than  one  transaction 
or  generally 

(e)  In  any  other  case  , . . 


Explanation. — For  the  purposes  of  this  number 
more  persons  than  one  when  belonging  to  the 
same  firm  shall  be  deemed  to  be  one  person. 


Promissory  note  ... 

Protest,  that  is  to 
say,  any  declaration 
in  writing  made  by 
a  Notary  Public,  or 
other  person  law- 
fully acting  as  such, 
attesting  the  dis- 
honour of  a  bill  of 
exchange  or  promis- 
sory note    


See  Bill  of  Exchange, 

No,  II. 


See  Notarial  Act , No.  45 . 


Stamp- 
Proper  Stamp-duty,     duty  on  In- 
struments. 


If  drawn 
singlj. 


Rs.  A.  P. 


If  drawn  in 

duplicate, 

for  each 

I)art. 

Rs.  A.  P. 


O      6      O     ;     O      3      O 


o    6    o    '    o    3    o 


Eight  annas. 


One  rupee*. 


Five  rupees. 


Ten  rupees. 

One  rupee  for  each  per- 
son authorised. 


^  9  Mad.  358. 
4  A  2 
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Stamp- 
doty  on  In- 
Btmments. 


Description  of  Instntmeni, 


Protest  BY  the  Mas- 
ter OF  A  Ship,  that 
i«  to  Bay,  any  declar- 
ation of  the  parti- 
culars of  her  voyage 
drawn  up  by  him 
with  a  view  to  the 
adjuRtment  of  losses 
or  the  calculation  of 
averages,  and  every 
declaration  in  writ- 
ing made  by  him 
against  charterers  or 
the  consignees  for 
not  loading  or  un- 
loading the  ship, 
when  such  declara- 
tion is  attested  or 
certified  by  a  Notary 
Public  or  other  per- 
son lawfully  acting 
as  such      

51.  Proxy    empowering 

any  person  to  vote 
at  any  one  meeting 
of— 

(a)  Members  of  a  Com- 
pany whose  stock  or 
funds  is  ur  are 
divided  into  shares 
and  transferable : 

(b)  Municipal  Commis- 
sioners : 

(c)  Proprietors, Members 

or  Contributors  to 
the  funds  of  any  In- 
stitution. 

52.  Receipt     fob    any 

Money  or  other 
Property    the    a- 

MOUNT  or  VALCE  OF 

which  exceeds 
Twenty  Rupees  ^ 

See  Exemptions,  Sched- 
ule II  {No.  15). 


53.  Re-Conveyance  op 
Mortoaged  Pro- 
perty         


Proper  Stamp-duty, 


See  Notarial  Act,  No.4$ . 


\ 


y 


One  anna. 


(a)  If  the  considei^tion 
'         for  which    the   pro- 
perty was  mortgaged 
does      not      exceed 
Rs.  1000. 

(6)  In  any  other  case  ... 


One  anna. 


The  same  duty  as  a 
Conveyance  (No.  21) 
for  the  amount  of  such 
consideration  as  set 
forth  in  the  recon- 
veyance. 

Ten  rupees. 


12  Bom.  103  (receipt  by  municipality):  6  All.  253. 
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Description  of  Inttrwnent, 


54.il£LEASB,  that  is  to 
say,  any  instminent 
whereby  a  person 
renounces  >a  claim 
upon  another  person 
or  against  any  speci- 
fied property  *. 

55.  Kbspondentia  Bond, 
that  is  to  say,  any 
instrument  securing 
a  loan  on  the  cargo 
laden  or  to  be  laden 
on  board  a  ship  and 
making  repayment 
contingent  on  the 
arrival  of  the  cargo 
at  the  port  of  destin- 
ation   


56.  Revocation  of  any 

Tbust  of  or  con- 
cerning any  property 
by  any  instrument 
other  than  a  Will. . . 

57.  Settlement 


58.  Shipping-Order  for 
or  relating  to  the 
conveyance  of  goods 
on  board  of  any 
vessel^      

Specification 


59.  Surrender       of 

Lease. 

See  Exemp  tiona.  Sched- 
ule II  (No.  16.) 


(a)  If  the  amount  or 
value  of  the  claim 
does  not  exceed 
Ba.  1000. 


(5)  In  any  other  case 


See  Petition f  No.  48. 

(a)  When  the  duty  with 
which    the    lease   is 
chargeable  does  not 
.  exceed  five  rupees. 

(J)  In  any  other  case  ... 


Stamp- 
Proper  Stamp-duty,    d^ty  ^^  '^^' 

Btrumeuts. 


The  same  duty  as  a 
Bond  (No.  13)  for  such 
amount  or  value  as 
set  forth  in  the  re- 
lease. 

Five  rupees. 


The   same    duty  as    a 
Bond  (No.  13). 


Ten  rupees. 

The  same  duty  as  a 
Bond  (No.  13)  for  a 
sum  equal  to  the 
amount  or  value  of 
the  property  settled 
as  set  forth  ^  in  such 
settlement. 


One  anna. 


The  duty  with  which 
such  lease  is  charge- 
able. 

Five  rupees. 


'  9  Bom.  41 7.  See  7  Mad.  350  and 
25  Suth.  Civ.  R.  80,  col.  2,  for  cases  in 
which  instruments  were  held  not  to 
come  within  art.  54. 

"  The  words  *  as  set  forth '  refer  to 


*the  amount  or  value/  not  to  *the 
property  settled,'  8  Mad.  453. 

'  See    the   definition   of    'vessel/ 
sec.  3  (20). 
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Stamp- 
datj  on  In- 
ttraiDMitt* 


Description  of  Instrument. 


60.  Transfer. 

See  Exemptione,  Sched- 
ulelli^o.  17). 


Trust        

Valuation 

61.  Warrant  for 
Goods,  that  is  to 
Bay,  any  instrument 
evidencing  the  title 
of  any  person  therein 
named,  or  his  as- 
signs, or  the  holder 
thereof,  to  the  pro- 
perty in  any  goods 
lying  in  or  upon 
any  dock,  warehouse 
or  wharf,  such  in- 
strumentbeing  sign- 
ed or  certified  by  or 
on  behalf  of  the 
person  in  whose 
custody  such  goods 
maybe' 


.  (a)  Of  shares  in  a  Com- 
/        pany  or  Association. 

(b)  Of  any  interest  se- 
cured by  a  Bond, 
Lease  ^,  Mortgage- 
deed  or  Policy  of  In- 
surance— 

I.  If  the  duty  on 
such  Bond,  Lease, 
Mortgage-deed  or 
Policy  does  not 
exceed  five  rupees. 

a.  In  any  other  case 

(c)  Of  any  property  un- 
der the  Adminis- 
trator General's  Act, 
1874,  section  31. 

(rf)  Ofanytrust-property 
from  one  trustee  to 
another  trustee  * 
without  consideration 

See  Declaration,  No.  25 ; 
RevocatioTiy  No.  56. 

See  Appraisement  t  No.  7. 


Proper  Stamp-duty. 

One-quarter  of  the  duty 
payable  on  a  GoiiTey- 
(No.  ai.) 


The  duty  with  which 
such  Bond,  Lease, 
Mortgage-deed  or 

Policy  of  Insurance  la 
chargeable. 

Five  rupees. 


Ten  rupees. 


Five  rupees. 


Four  annas. 


*  5  Mad.  15  ;  but  see  la  Cal.  383, 
where  the  transaction  was  in  substance 
a  sale  of  a  share  in  a  partnership. 

*  A  transfer  of  trust-property  by 


the  trustees  to  the  beneficiary  is  lia- 
ble to  duty,  if  it  inserts  a  nominal 
consideration,  7  Mad.  350. 

'  From  33  &  34  Vic.  c.  97,  sec.  88. 
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SCHEDULE  II. 

INSTRUMENTS  EXEMPTED  FROM  STAMP-DUTY. 

1.  Affidavit  or  declaration  in  writing  when  made — 

(a)  as  a  condition  of  enlistment  under  the  Indian  Articles  of  War ; 

(5)  for  the  immediate  *  purpose  of  being  filed  or  used  in  any  Court  or 

before  the  officer  of  any  Court ;  or 
(<?)  for  the  sole  purpose  of  enabling  any  person  to  receive  any  pension  or 
charitable  allowance. 

2.  Agreement  or  memorandum  of  agreement — 

(a)  for  or  relating  to  the  sale  of  goods  or  merchandize  exclusively, 
not  being  a  note  or  memorandum  chargeable  under  No.  46  of 
schedule  I^ ; 

(6)  for  service  in  British  Burma  under  the  Chief  Conmiissioner  of  that 

Province,  entered  into  between  Natives  of  India  emigrating  to 

British  Burma  and  the  Superintendent  of  State  Emigration  or 

oUier  Government  officer  acting  as  representative  of  the  said  Chief 

Commissioner ' ; 
(c)  made  by  raiyats  for  the  cultivation  of  the  poppy  for  Grovemment ; 
{d)  made  in  the  form  of  tenders  to  the  Government  of  India  for  or 

relating  to  any  loan ; 
(0)  made  regarding  the  occupancy  of  land  denoted  by  a  survey-number, 

and  the  payment  of  revenue  therefor,  under  Bombay  Act  I  of 

1865; 
(/)  made  under  the  European  Vagrancy  Act,  1874,  section  17. 

8.  Appraisement  or  valuation  m^de  for  the  information  of  one  party  only,  and 
not  being  in  any  manner  obligatory  between  parties  either  by  agreement 
or  operation  of  law. 

4.  Appraisement  of  crops  for  the  purpose  of  ascertaining  the  amount  to  be 

^  given  to  a  landlord  as  rent. 

5.  Assignment  of  copyright  by  entry  made  under  Act  No.  XX  of  1847, 

section  5. 

6.  Award  under  Bombay  Act  VI  of  1873,  section  81,  or  Bombay  Act  III  of 

1874,  section  18. 

7.  Bill  of  lading,  when  the  goods  therein  described  are  received  at  a  place 

within  the  limits  of  any  port  as  defined  under  the  Indian  Ports  Act, 

1875,  and  are  to  be  delivered  at  another  place  within  the  limits  of  the 
same  port. 

8.  Bond  when  executed  by — 

(a)  the  sureties  of  middlemen  (lambard^s  or  khattaddrs)  taking 
advances  for  the  cultivation  of  the  poppy  for  Government ; 

(6)  headmen  nominated  under  rules  framed  in  accordance  with  Bengal 
Act  III  of  1876,  section  99,  for  the  due  performance  of  their  duties 
under  that  Act ; 


1  i2Bom.a76:MaxwellonStatutes,  »  This  refers  to  Act  III  of  1876, 

2nd  ed.  p.  423.  which  has  been  repealed  by  Act  VII 


3 


10  Mad.  27.  of  1883, 
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Intini'  (^)  *°y  penon  for  the  purpose  of  gpAraateeing  that  the  local  inoome 

mente  derived  from  private  sabecriptioiiB  to  a  charitable  diBpensary  or 

exempted  hospital  or  anj  other  object  of  public  utility  shall  not  be  less  than 

"^^'"^  a  specified  sum  per  mensem. 

stamp 

duty.  ^*  ^P7  o^  ^'^y  V^P^  which  a  public  officer  is  expressly  required  by  law  to 

make  or  furnish  for  record  in  any  public  office  or  for  any  public  purpose. 

10.  Copy  of  registration  of  emigrants  furnished  under  section  27  or  section  29 
of  Uie  Indian  Emigration  Act,  1871  *. 

11.  Entry— 

(a)  of  an  advocate,  vakil,  or  attorney  on  the  roll  of  any  High  Court, 
when  he  has  been  previously  enrolled  in  a  High  Court ' ; 

{b)  on  the  roll  of  any  High  Court,  as  an  attorney,  of  an  articled  derk 
bound  as  such  before  this  Act  comes  into  force. 

12.  Instruments — 

(a)  executed  by  persons  taking  advances  under  the  Land  Improvement 

Act,  1871  ^  or  by  their  sureties,  as  security  for  the  repayment  of 
such  advances ; 

(b)  executed  by  officers  of  Government  or  their  sureties  to  secure  the  due 

execution  of  an  office  or  the  due  accounting  for  money  received  by 
virtue  thereof; 

(c)  of  apprenticeship  executed  by  a  Magistrate  under  Act  XIX  of  1850 

or  by  which  a  person  is  apprenticed  by  or  at  the  charge  of  any 
public  charity. 

13.  Leases  *  and  counterparts — 

(a)  Leases  of  fisheries  granted  under  the  Burma  Fisheries  Act,  1875  ; 

(h)  Lease,  executed  in  the  case  of  a  cultivator  ^  without  the  payment  or 
delivery  of  any  fine  or  premium,  f^hen  a  definite  ttrm  is  expressed 
and  such  term  does  not  exceed  one  year,  or  when  the  annual  rent 
reserved  does  not  exceed  one  hundred  rupees  * ; 

(c)  Counterpart  of  any  lease  granted  to  a  cultivator'. 

14.  Letter — 

(a)  of  cover  or  engagement  to  issue  a  policy  of  insurance  : 

Provided  that,  unless  such  letter  or  engagement  bear  the  stamp 
prescribed  by  this  Act  for  such  policy,  nothing  shall  be  claimable 
thereunder,  nor  shall  it  be  available  for  any  purpose  except  to 
compel  the  delivery  of  the  policy  therein  mentioned ; 

(b)  of  hypothecation  accompanying  a  bill  of  exchange. 

15.  Beoeipt^— . 

(a)  endorsed  on  *  or  contained  in  any  instrument  duly  stamped,  or  ex- 
empted under  this  schedule,  No.  18,  acknowledging  the  receipt  of 
the  consideration-money  therein  expressed,  or  the  receipt  of  any 
principal*money,  interest  or  annuity  or  other  periodical  payment 
thereby  secured ; 

'  Repealed  by  Act  XXI  of  1883.  i  and  a. 

'  as  an  advocate,  vakil,  or  attorney,  *  including  patt^  and  kabulyats, 

8  Mad.  14  ;  see  Act  IX  of  1884,  sec.  sec.  3  (12). 
10.  (a).  *  5  All.  360. 

*  or  where  the  Land  Improvement  *  6  Bom.  691  :  10  Bom.  173. 

Loans  Act,  1883,  is  in  force,  under  ^  4  Cal.  829. 

that  Act,  see  Act  XIX  of  1883,  sees.  "  10  Mad.  64. 
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{b  )  for  any  payment  of  money  without  consideration  ' ; 
(c)  for  any  payment  of  rent  by  a  cultivator  on  account  of  land  assessed 
to  Government  revenue,  or  (in  the  Presidencies  of  Fort  St.  George 
and  Bombay)  of  in^bn  lands  ; 
(jd)  for  pay  by  non-commissioned  officers  or  soldiers  of  Her  Majesty's 
Army,  or  Her  Majesty's   Indian  Army,  when  serving  in  such 
capacity ; 
(«)  for  pensions  or  allowances  by  persons  receiving  such  pensions  or 
allowances  in  respect  of  their  service  as   such  non-commissioned 
officers  or  soldiers,  and  not  serving  the  Government  in  any  other 
capacity ; 
(/)  gi^c^  hy  holders  of  family-certificates  in  cases  where  the  person 
from  whose  pay  or  allowances  the  sum  comprised  in  the  receipt  has 
been  assigned  is  a  non-commissioned  officer  or  soldier  of  either  of 
the  said  Armies,  and  serving  in  such  capacity ; 
iSf)  S^^^^  hy  a  headman  or  lambard^  for  land-revenue  or  taxes  collected 

by  him ; 
{h)  given  for  money  or  securities  for  money  deposited  in  the  hands  of 
any  banker,  to  be  accounted  for : 
Provided  the  same  be  not  expressed  to  be  received  of,  or  by  the 
hands  of,  any  other  than  the  person  to  whom  the  same  is  to  be 
accounted  for  ^ ; 
Provided  also,  that  this  exemption  shall  not  extend  to  a  receipt  or 
acknowledgment  for  any  sum  paid  or  deposited  for  or  upon  a 
letter  of  allotment  of  a  share,  or  in  respect  of  a  call  upon  any 
scrip  or  share  of  or  in  any  Company  or  Association,  or  proposed 
or  intended  Company  or  Association. 

16.  Surrender  of  lease  when  such  lease  is  exempted  from  duty. 

17.  Transfers  by  endorsement — 

(a)  of  a  bill  of  exchange,  cheque,  or  promissory  note ; 

(b)  of  a  bill  of  lading ; 

(c)  of  a  policy  of  insurance  ^  ; 

{d)  of  mortgages  of  rates  and  taxes  authorised  by  any  Act  for  the  time 

being  in  force  in  British  India ; 
(e)  of  securities  of  the  Government  of  India ; 
(/)  of  a  warrant  for  goods  (No.  61  of  schedule  I). 

General  Exemption. 

\9.  Any  instrument  executed  by,  or  on  behalf  of,  or  in  favour  of,  Government 
in  cases  where,  but  for  this  exemption,  the  Government  would  be  liable 
to  pay  the  duty  chargeable  in  respect  of  such  instrument. 

^  This  would    include    the    usual  acknowledging  a  payment  on  account 

acknowledgment  of  the  receipt  of  fees  of  a  club-bill,  10  Mad.  85. 

by  counsel,  9  Mad.  140,  Re  J^eavan,  ^  4  Cal.  829. 

23  L.  J.,  Ch.  536,  but  not  a  receipt  by  *  3  Cal.  347, 
the  secretary  or  manager  of  a  club 
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ACTS  REPEALED. 


Number  and 


XX  of  1847  ... 


X  of  1866      ... 


XVIII  of  1869 
Vllof  1861  ... 

XIX  of  1873... 
II  of  1874  ••• 
IX  of  1874    ••• 

XV  of  1876  ... 


Subject  or  ihort  title. 


Copyright 


The  Indian  Companiea 
Act. 


Extent  of  repeU. 


The  General  Stamp  Act. 

The  Indian  Emigration 
Act. 


The  North  -  Western 
Provinces  Land-Rev- 
enue Act,  1873. 

The  Administrator  Gen- 
eral*8  Act. 


The  European  Vagrancy 
Act. 


Bombay  Municipal  De- 
bentures. 


In  section  five,  the  words  '  with- 
out being  subject  to  any  stamp 
or  duty.' 

In  section  eleven,  the  words  '  shall 
bear  the  same  stamp  as  if  it 
were  a  deed,  and'. 

In  section  sixteen,  the  words '  they 
shall  bear  the  same  stamp  as 
if  they  were  c<mtained  in  a 
deed.' 

The  whole. 

In  sections  twenty-seven  and 
twenty-nine,  the  words  '  which 
shall  not  require  a  stamp.' 

In  section  one  hundred  and  eighty- 
three,  the  words  *  stamped  or '. 

In  section  thirty-one,  the  words 
*  bearing  a  stamp  of  ten  rupees 
and '. 

In  section  seventeen,  the  words 
'mav  be  on  unstiunped  paper 
and  . 

In  section  two,  the  words  'and 
no  such  indorsement  shall  be 
chargeable  with  any  stamp- 
duty.' 
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ACT  No.  Ill  OF  1877. 

As  amended  by  Acts  No,  XII  of  1879,  ^^^  ^f  1883,  ^^^  9f  ^886, 

and  VII  0/^1888. 

Passed  by  the  Gtovernor  General  op  India  in  Council. 

{Received  the  assent  of  the  Governor  General  on  the  14th  Fehruaryj  1877.) 


An  Act  for  the  Registration  of  Documents, 

Whbbeas  it  is  expedient  to  amend  the  law   relating  to  the  Preamble, 
registration  of  documents ;  It  is  hereby  enacted  as  follows  : — 

PART  I. 


PEELIMINAET. 

1.  This  Act  may  be  called  *The  Indian  Registration  Act,  1877:*  Short  title. 
It  extends  to  the  whole  of  British  India  *,  except  such  districts  Local 

or  tracts  of  country  as  the  Local  Government  may  from  time  to  ®^  ^^  ' 
time,   with   the   previous  sanction  of  the    Governor   General    in 
Council,  exclude  from  its  operation  ^ ; 

And  it  shall  come  into  force  on  the  first  day  of  April  1877.  Commence- 

2.  On  and  from  that  day  Act  No.  VIII  of  1871  shall  be  re-  j^gpeal  of 
pealed.  enact> 

But  all  appointments,  notifications,  rules  and  orders  made,  and  ^"®^*^- 
all  districts  and  sub-districts  formed,  and  all  oflfices  established,  and 
all  tables  of  fees  prepared,  under  such  Act  or  any  of  the  enact- 


^  It  also  applies  (with  the  necessary 
modifications)  to  the  Haidar^bM 
Assigned  Districts,  the  civil  and 
military  station  of  Bangalore  and  the 
rest  of  Mysore  :  the  parganas  in  the 
K&jput^na  Agency  under  British  ad- 
ministration :  the  cantonments  of 
Sikandarab^d,  and  Dlsah :  the  lUj- 
pntina-M^wa  State  Railway:  the 
j^lglr  territories  of  the  State  of  J&th. 

■  In  exercise  of  this  power,  the 
scheduled   districts   of   the    Madras 


Presidency  have  been  excluded  {Fort 
St.  George  Gazette,  4  Oct.  1881, 
Part  I,  p.  516).  In  exercise  of  the 
power '  conferred  by  the  Scheduled 
Districts  Act,  1874,  sec.  3,  cl.  (J),  the 
Kegistration  Act  has  been  declared 
not  to  be  in  force  in  the  G4ro  Hills, 
the  N^ga  Hills  District,  and  the 
Kh^i  and  Jaintii  Hills  District  out- 
side the  civil  station  and  cantonment 
of  Shillong. 
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Interpret 

tation- 

claQM. 


'  Signa- 
ture.* 

<  Signed; 

'  Immove- 
able pro- 
perty/ 


'  Moveable 
property.' 


•Book.' 


'  Endorse- 
ment.' 

'Endorsed.' 
*  Minor.' 


*  Kepresen- 
tative.' 

'Addition.' 


mentfl  thereby  repealed  shall  be  deemed  to  have  been  respectively 
made,  formed,  established  and  prepared  under  this  Act,  except  in 
so  far  as  such  roles  and  orders  may  be  inconsistent  herewith. 

References  made  in  Acts  passed  before  the  first  day  of  April 
1877,  to  the  said  Act,  or  to  any  enactment  thereby  repealed,  shall 
be  read  as  if  made  to  the  corresponding  section  of  this  Act. 

3.  In  this  Act,  unless  there  be  something  repugnant  in  the 
subject  or  context — 

'  Lease '  includes  a  counterpart  ^,  kabuliyat,  an  undertaking '  to 
cultivate  or  occupy,  and  an  agreement  to  lease ' : 

*  Signature '  and  '  signed '  include  and  apply  to  the  affixing  of  a 
mark: 

'Immoveable  property'  includes^  land,  buildings,  hereditary 
allowances,  rights  to  ways,  lights,  ferries,  fisheries  or  any  other 
benefit  to  arise  out  of  land,  and  things  attached  to  the  earth  or 
permanently  fastened  to  anything  which  is  attached  to  the  earth, 
but  not  standing  timber,  growing  crops,  nor  grass : 

'Moveable  property'  includes  standing  timber',  growing  crops • 
and  grass,  fruit  upon  and  juice  in  trees,  and  property  of  every 
other  description,  except  immoveable  property : 

'  Book '  includes  a  portion  of  a  book  and  also  any  number  of 
sheets  connected  together  with  a  view  of  forming  a  book  or  portion 
of  a  book : 

*  Endorsement '  and  '  endorsed '  include  and  apply  to  an  entry  in 
writing  by  a  registering  officer  on  a  rider  or  covering  slip  to  any 
document  tendered  for  registration  under  this  Act : 

*  Minor '  means  a  peraon  who,  according  to  the  personal  law  to 
which  he  is  subject,  has  not  attained  majority'  : 

'  Representative '  includes  the  guardian  of  a  minor  and  the  com- 
mittee or  other  legal  curator  of  a  lunatic  or  idiot : 

'Addition'  means  the  place  of  residence,  and  the  profession, 
trade,  rank  and  title  (if  any)  of  a  person  described,  and,  in  the 
case  of  a  Native,  his  caste  (if  any)  and  his  father's  name,  or  where 
he  is  usually  described  as  the  son  of  his  mother,  then  his  mother's 
name : 


^  5  Bom.  H.  C.  A.  C.  J.  9a  {bhad- 
eJcat). 

^  i.  e.  an  accepted  undertaking 
giving  the  lessee  an  interest'  in  the 

ing  let,  3  Bom.  21. 

'  but  not  an  unaccepted  proposal 

in  writing  to  take  a  lease,  7  ^^'  7^3} 

17,  and  see  3  Cal.  322  {daul 


fehrisf). 

*  See  9  Bom.  H.  C.  99,  106,  pep 
Westropp  C.J.  :  10  Bom.  H.  C.  281 : 
13  Ben.  254. 

5  10  All.  20. 

•  6  Mad.  H.  C.  71. 

■^  See  Act  IX  of  1875. 
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'  District  Court '  includes  the  High  Court  in  its  ordinary  original '  District 
civil  jurisdiction;  and  ^^^^ 

*  District  *  and  *  Sub-District '  respectively  mean  a  district  and  '  District.' 
sub-district  formed  under  this  Act.  *  Sub-Dis- 


;«A  » 


tnct. 


PART  II. 


OF  THE   BBOISTRATIOK-ESTABLISHMENT. 


4.  The  Local  Government  shall  appoint  an  officer  to  be  the  Inspector 
Inspector  General  of  Eegistration  for  the  territories  subject  to  such  S!^^*^ 
Government,  tion. 

or  may,  instead  of  making  such  appointment,  direct  that  all  or 
any  of  the  powers  and  duties  hereinafter  conferred  and  imposed 
upon  the  Inspector  General  shall  be  exercised  and  performed  by 
such  officer  or  officers,  and  within  such  local  limits,  as  the  Local 
Government  from  time  to  time  appoints  in  this  behalf. 

The  Governor  of  Bombay  in  Council  may  also,  with  the  previous  Branch  In- 
consent  of  the  Governor  General  in  Council,  appoint  an  officer  to  5?®^*^  * 
be  Branch   Inspector  General  of  Sind,   who  shall  have  all  the  Sind. 
powers  of  an  Inspector  General  under  this  Act  other  than  the 
power  to  frame  rules  hereinafter  conferred. 

Any  Inspector  General  or  the  Branch  Inspector  General  of 
Sind  may  hold  simultaneously  any  other  office  under  Government. 

'  6.  For  the  purposes  of  this  Act,  the  Local  Grovernment  shall  Districts 
form  districts  and  sub-districts,  and  shall  prescribe,  and  may  from  ^^  '"}** 
time  to  time  alter,  the  limits  of  such  districts  and  sub-districts. 

The  districts  and  sub-districts  formed  under  this  section,  together 
with  the  limits  thereof,  and  every  alteration  of  such  limits,  shall  be 
notified  in  the  local  official  Gazette. 

Every  such  alteration  shall  take  effect  on  such  day  after  the 
date  of  the  notification  as  is  therein  mentioned. 

6.  The  Local  Government  may  appoint  such  persons,  whether  Registrars 
public  officers  or  not,  as  it  thinks  proper,  to  be  Registrars  of  the  ^*^.^?^ 
several   districts,  and  to  be  Sub-Registrars  of  the  several  sub- 
districts,  formed  as  aforesaid,  respectively. 

7.  The  Local  Government  shall  establish  in  every  district  an  OflSces  of 
office  to  be  styled  the  office  of  the  Registrar  and  in  every  sub-   ^fg?f 
district  an  office  or  offices  to  be  styled  the  office  of  the  Sub-  Registrar. 
Registrar,  or  the  offices  of  the  Joint  Sub-Registrars,  and  may 
amalgamate  with  any  office  of  a  Registrar  any  office  of  a  Sub- 
Registrar  subordinate  to  such  Registrar, 

VOL.  II.  4  B 
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and  may  authorise  any  Sub-Registrar  whose  office  has  been  so 
amalgamated  to  exercise  and  perform,  in  addition  to  his  own 
powers  and  duties,  all  or  any  of  the  powers  and  duties  of  the 
Registrar  to  whom  he  is  subordinate : 

Provided  that  no  such  authorisation  shall  enable  a  Sub-Regis- 
trar to  hear  an  appeal  against  an  order  passed  by  himself  under 
this  Act. 

Inipeotors       8.  The  Local  Government  may  also  appoint  officers  to  be  called 
tr»Uon ''     ^nsp^ctors  of  Registration-offices,  and  may  from   time  to  time 
offices.        prescribe  the  duties  of  such  officers.     Every  such  Inspector  shall 
be  subordinate  to  the  Inspector  OeneraL 

Cuitoii*  9«  Every  military  cantonment  where  there  is  a  Cantonment 

i!l^H  ^if^  Magistrate  may  (if  the  Local  Gk)vemment  so  directs)  be,  for  the 
Bub-difl-      purposes  of  this  Act,  a  sub-district  or  a  district,  and  such  Magis* 
trictaor      trate  shall  be  the  Sub-R^istrar  or  the  Registrar  of  such  sub- 
district  or  district,  as  the  case  may  be. 

Whenever  the  Governor  General  in  Council  declares  any  military 
cantonment  beyond  the  limits  of  British  India  to  be  a  sub-district 
or  a  district  for  the  purposes  of  this  Act,  he  shall  also  declare,  in 
the  case  of  a  sub-district,  what  authorities  shall  be  Registrar  of 
the  district  and  Inspector  General,  and  in  the  case  of  a  district^ 
what  authority  shall  be  Inspector  General,  with  reference  to  such 
cantonment  and  the  Sub-Registrar  or  Registrar  thereof 

Absence  of  10.  Whenever  any  Registrar  other  than  the  Registrar  of  a 
BegiBtrar,  djgtrict  including  a  Presidency-town,  is  absent  otherwise  than  on 
in  Ms  office,  duty  in  his  district,  or  when  his  office  is  temporarily  vacant, 

any  person  whom  the  Inspector  General  appoints  in  this  behalf, 
or,  in  default  of  such  appointment,  the  Judge  of  the  District  Court 
within  the  local  limits  of  whose  jurisdiction  the  Registrar's  office 
is  situate, 

shall  be  the  Registrar  during  such  absence  or  until  the  Local 
Government  fills  up  the  vacancy. 

Whenever  the  Registrar  of  a  district  including  a  Presidency- 
town,  is  absent  otherwise  than  on  duty  in  his  district,  or  when  his 
office  is  temporarily  vacant, 

any  person  whom  the  Inspector  General  appoints  in  this  behalf 
shall  be  the  Registrar  during  such  absence,  or  until  the  Local 
Government  fills  up  the  vacancy. 

Absence  of  11.  Whenever  any  Registrar  is  absent  from  his  office  on  duty  in 
^  dut*^  his  district,  he  may  appoint  any  Sub-Registrar  or  other  person  in 
in  his  dis-  his  district  to  perform,  during  such  absence,  all  the  duties  of  a 
tnct.  Registrar,  except  those  mentioned  in  sections  68  and  72. 


THE   REGISTRATION  ACT.  I IO7 

12«  WheBerer  any  Sub-Registrar  is  absent,  or  when  his  office  is  Absence  of 
temporarily  vacant,  any  person  whom  the  Registrar  of  the  district  Sub-Regis- 
appoints  in  this  behalf  shall  be  Sub-Registrar  during  such  absence,  cancy  in 
or  until  the  Local  Government  fills  up  the  vacancy.  ^^  ofl&ce. 

13*  All  appointments  made  under   section    10,  section    1 1   or  Appoint- 

section  it  shall  be  rei>orted  to   the  Local  Government  by  the  ™®p*^ 

*  ,  "^  under  sec. 

Inspector  General.     Such  report  shall  be  either  special  or  general,  10, 11 
as  the  Local  Government  directs.  or  12. 

The  Local  Government  may  suspend,  remove  or  dismiss  any  Snspen- 
person  appointed  under  the  proviaions  of  this  Act,  and  appoint  ^^^J^^^^ 
another  person  in  his  stead.  dismissal. 

14.  Subject  to  the  approval  of  the  Governor  General  in  Council,  Remunera- 
the  Local  Government  may  assign  such  salaries  as  such  Govern-  l^i^i^, 
ment  from  time  to  time  deems  proper  to  the  registering  officers  ments. 
appointed  under  this  Aot,  or  provide  for  their  remuneration  by 
fees,  or  partly  by  fees  and  partly  by  salaries. 

The  Local  Government  may  allow  proper  establishments  for  the 
several  offices  under  this  Act. 

16.  The  several  Registrars  and  Sub-Registrars  shall  use  a  seal  Seals, 
bearing  the  following  inscription  in  English  and  in  such  other 
language  as  the  Local  Gbvemment  directs : — ^  The  seal  of  the 
Registrar  {or  of  the  Sub-Registrar)  of  / 

16.  The  Local  Gk)vemment  shall  provide  for  the  office  of  every  Register- 
registering  officer  the  books  necessary  for  the  purposes  of  this  Act,  books. 

The  books  so  provided  shall  contain  the  forms  from  time  to  time  Forms. 
prescribed  by  the  Inspector  General,  with  the  sanction  of  the  Local 
Gk)vemment,  and  the  pages  of  such  books  shall  be  consecutively 
numbered  in  print,  and  the  number  of  pages  in  each  book  shall  be 
certified  on  the  title-page  by  the  officer  by  whom  such  books  are 
issued. 

The  Local  Gk)vemment  shall  supply  the  office  of  every  Registrar  Fire-proof 
with   a  fire-proof  box,  and  shall  in  each  district  make  suitable  *^^^* 
provision  for  the  safe  custody  of  the  records  connected  with  the 
registration  of  documents  in  such  district. 

PART  III. 

OF   BEOISTRABLE   DOCUMENTS. 

17.  The  documents  next  hereinafter  mentioned  shall  be  regis-  Docmnents 
tered,  if  the  property  to  which  they  relate  is  situate  in  a  district  p^jjgt,!^ 
in  which,  and  if  they  have  been  executed  on  or  after  the  date  on  tioniscom- 

.     4  B  3  P^^«^^- 
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which  Act  No.  XVI  of  1864*,  or  Act  No.  XX  of  1866*,  or  Act 
No.  VIII  of  1871,  or  this  Act',  came  or  comes  into  force  (that  is 
to  say), — 

(a)  iDstruments  of  gift  of  immoveahle  property^ : 

{h)  Other  non-testamentary  instraments  which'  purport  or 
operate  to  create,  declare  ^  assign,  limit  or  extinguish,  whether  in 
present  or  in  future  ^,  any  right,  title  or  interest,  whether  vested  or 
contingent  *,  of  the  value  of  one  hundred  rupees  *  and  upwards,  to 
or  in  immoveable  property '' : 

(e)  Non-testamentary  instruments  which  ^^  acknowledge  the  re- 
ceipt or  payment  of  any  consideration  on  account  of  the  creation, 
declaration^',  assignment,  limitation  or  extinction  of  any  such 
right,  title  or  interest;  and 

{d)  Leases  "  of  immoveable  property  from  year  to  year,  or  for 
any  term  exceeding  one  year  ^^  or  reserving  a  yearly  rent^' : 


J 


1  8  Suth.  Civ.  R.  26g,  ool.  2. 
■  Sick*  V.   Powell,   L.  R.,  4  Ch. 
App.  741. 

*  2  Bom.  273 :  9  Cal.  68. 

*  whatever  be  the  value  of  the 
property,  2  Ben.  Appx.  46. 

*  in  themBelves,  9  All.  108. 

*  4  Bom.  590.  The  word  'declare' 
here  implies,  not  a  mere  statement  of 
fact,  but  a  declaration  of  will  con- 
stituting a  right,  5  Bom.  232,  per 
West  J. 

^  The  words  'in  future*  refer  to 
estates  in  remainder  or  reversion  or 
otherwise  deferred  in  enjoyment,  2 
Bom.  353. 

*  If  a  document  only  entitled  a 
person  to  a  future  right  it  is  not 
within  this  clause,  8  Gal.  858,  per 

J. 

*  10  Cal.  82.  The  value  of  the 
interest  created  by  a  mortgage-bond 
is  the  sum  by  paying  which  that 
interest  could  be  determined,  5  Mad. 
119:  6Mad.  422:  see  5  All.  447.  As 
to  determining  this  value,  see  also  15 
Suth.  Civ.  B.  364,  col.  2,  and  558 : 

4  Cal.  61 :  2  Bom.  353 :  i  Mad.  378  : 

5  Mad.  119,  214.  But  in  the  N.  W. 
Provinces,  see  6  N.  W.  P.  257 :  i  All. 
274:  2  All.  40,  96,  216,  688  :  3  All. 
I,  157,  422.  The  Courts  now  appear 
to  agree  that  the  value  of  a  mort- 
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gage    is    to    be    estimated   by    the 
amount  of  the  principal  money  lent,    ' 
and    without    any    regard    to     the   j 
duration   of   the   relation  of   mort-      ^ 
gagor  and  mortgagee,  or  to  the  rate  J 
or  continuance  of  the  interest 
able.     And  see   20   Suth.    Civ, 
291,  col.  I  (instrument  operating  aa 
a  charge) :  12  Bom.  H.  C.  141  (fiamily 
arrangement) :    i  Bom.  267  (assign- 
ment of  decree  for  sale  of  mortgaged 
premises    or   payment    of   mortgage 
money) :  2  Bom.  97  (assignment  for 
less  than  rs.    100  of  mortgage   for 
more).     That  a  document  amounting 
merely  to  an  agreement  to  mortgage 
does  not  require  registration  under 
sec.  17,  see  10  Cal.  315. 

^°  See  above,  p.  11 04. 

"^  on  their  face,  9  All.  108. 

"  5  Bom.  232, 

^'   See    9   Cal.    865.      The    word 
'leases*    includes    an   agreement   if 
the  parties,  though  contemplating  the  /  '  ; 
subsequent    execution    of   a    formal     ; . 
document,  intend  to  create  a  present 
demise,  10  Bom.  loi. 

"  13  Suth.  Civ.  R.  468  :  15  Ibid. 
1 70,  col.  2 :  4  N.  W.  P.  36 :  3  Mad.  358. 

"  2  Ben.  A.  C.  J.  75 :  8  All.  405 
(tenancy  at  will).  As  to  the  docu- 
ments mentioned  in  clauses  (a),  (&), 
(c)  and  (cQ,  see  infra,  sec.  50. 
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Provided  that  the  Local  Grovemmeiit  may,  by  order  published  in 
the  official  Gazette,  exempt  from  the  operation  of  the  former  part 
of  this  section  any  leases  executed  in  any  district,  or  part  of  a  dis- 
trict, the  terms  granted  by  which  do  not  exceed  five  years  and  the 
annual  rents  reserved  by  which  do  not  exceed  fifty  rupees  ^. 

Nothing  in  clauses  (b)  and  (c)  of  this  section  applies  to 

{e)  any  composition-deed ;  Composi- 

{/)  any  instrument  relating  to  shares  in  a  Joint  Stock  Com-  **o^ 
pany,  notwithstanding  that  the  assets  of  such  Company  consist  in  ' 

whole  or  in  part  of  immoveable  property,  or 

{ff)  any   debenture   issued   by   any   such   Company,  and   not  Transfera 
creating,  declaring,  assigning,  limiting  or  extinguishing  any  right,  ^^^^^J'T' 
title  or  interest  to  or  in  immoveable  property  except  in  so  far  as  it  turei  in 
entitles  the  holder  to  the  security  afforded  by  a  registered  instru-  I^^  Com- 
ment whereby  the  Company  has  mortgaged,  conveyed  or  otherwise  ' 
transferred  the  whole  or  part  of  its  immoveable  property  or  any 
interest  therein  to  trustees  upon  trust  for  the  benefit  of  the  holders 
of  such  debentures ',  or 

(g)  any  endorsement  upon  or  transfer  of  any  debenture  issued  by 
any  such  Company ; 

(Jh)  any  document  not  itself  creating,  declaring,  assigning,  limit-  documentB 

ing  or  extinguishing  any  right,  title  or  interest  of  the  value  of  one  '»e'®ly 

hundred  rupees  and  upwards  to  or  in  immoveable  property,  but  rfght  to 

merely  creating  a  right  to  obtain  another  document  which  will  obtain 

1  .    t  J.J1  'i^'j.  L*        •  -L  1^  other  docu- 

when  executed  create,  declare,  assign,  limit  or  extinguish  any  such  ments. 

right,  title  or  interest ' ; 

(1)  decrees  *  and  orders  of  Courts  and  awards ; 

[j)  grants  of  immoveable  propei-ty  by  Government ; 

{k)  instruments  of  partition  made  by  revenue-officers ; 

(J)  certificates  and  instruments  of  collateral  security  granted 
under  the  Land  Improvement  Act,  1871°. 

(m)  orders  granting  loans  under  the  Agriculturists'  Loans  Act, 
1884  S  and  instruments  for  securing  the  repayment  of  loans  made 
under  that  Act  \ 

{n)  any  endorsement  on  a  mortgage-deed  acknowledging  the 
payment  of  the  whole  or  any  part  of  the  mortgage- money,  and  any 

*  4  Mad.  381 :  N.  W.  P.  Gazette^  Loans  Act,  XIX  of  1883,  is  ^^  force* 
5  July  1871,  p.  810:  Ou4h  Gazette,  read  *  {I)  orders  granting  loans  and 
17  June,  1 87 1,  p.  37a.  instruments    of    collateral    security 

*  Inserted  by  Act  VII  of  1886.  granted  under  the  Land  Improvement 
^  5  Bom.  143  :    7  Bom.  310 :   see      Loans  Act,  1883.' 

5  Mad.  115.  •  Act  XII  of  1884. 

*  II  Bom.  506.  ''  Inserted  by  Act  VII  of  1886. 

*  Where  the  Land  Improvement 
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other  receipt  for  payment  of  money  dne  nnder  a  mortgs^  irfaen 
the  receipt  does  not  purport  to  extingoish  the  mortgage  ^. 

(o)  a  certificate  of  sale  granted  to  the  parchaser  of  any  propeitj 
sold  by  public  auction  by  a  ciyil  or  revenue  officer'. 

Authorities  to  adopt  a  son,  executed  after  the  first  day  of 
January  1872  and  not  conferred  by  a  will,  shall  also  be  regis- 
tered '. 

18.  Any  of  the  documents  next  hereinafter  mentioned  may  be 
registered  under  this  Act  (that  is  to  say), — 

(a)  instruments  (other  than  instruments  of  gift  and  wills)  which 
purport  or  operate  to  create,  declare,  assign,  limit  or  extinguish, 
whether  in  present  or  in  future,  any  right,  title  or  interest,  whether 
vested  or  contingent,  of  a  value  less  than  one  hundred  rupees,  to  or 
in  immoveable  property : 

(6)  instruments  acknowledging  the  receipt  or  payment  of  any 
consideration  on  account  of  the  creation,  declaration,  assignment, 
limitation  or  extinction  of  any  such  right,  title  or  interest  ^ : 

(c)  leases  of  immoveable  property  for  any  term  not  exceeding 
one  year',  and  leases  exempted  under  section  17  : 

{d)  instruments  (other  than  wills)  which  purport  or  operate  to 
create,  declare,  assign,  limit  or  extinguish  any  right,  title  or 
interest  to  or  in  moveable  property : 

{e)  wills: 

(/)  all  other  documents  not  required  by  section  1 7  to  be  regis^ 
tered  •. 

19.  If  any  document  duly  presented  for  registration  be  in  a 
language  which  the  registering  officer  does  not  understand,  and 
which  is  not  commonly  used  in  the  district,  he  shall  refuse  to 
register  the  document,  unless  it  be  accompanied  by  a  true  transla- 
tion into  a  language  commonly  used  in  the  district  and  also  by  a 
true  copy. 

20.  The  registering  officer  may  in  his  discretion  refuse  to  accept 
for  registration  any  document  in  which  any  interlineation,  blank, 


^  Inserted  by  Act  VII   of  1886, 
by  Act  VII  of  1888, 


sec.  4. 
*  Inserted 


sec.  65. 

'  Also  memoranda  appointing  new 
trustees  under  the  Religious  Societies* 
Act,  I  of  1880:  see  sec.  3  of  that  Act. 

*  As  to  the  documents  mentioned  in 
clauses  (a)  and  {b)  see  sec.  50  infra. 
It  will,  however,  be  remembered  that 


in  eyery  part  of  British  India  except 
the  Presidency  of  Bombay,  the  Pan- 
j^b  and  Burma,  optional  registration 
is  now  virtually  abolished  by  the 
Transfer  of  Property  Act,  sec.  54.  See 
8  Cal.  597,  per  Garth  C.J. 

•  3  Bom.  ai  :  14  Suth.  Civ.  R.  68 : 
5  Bom.  A.  C.  J.  93  :  8  All.  198. 

*  As  to  the  exceptions  nnder  sec.  1 7 
see  2  Bom.  281. 
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erasure  or  alteration  appears,  unless  the  persons  executing  the  blanks, 
document  attest  with  their  signatures  or  initials  such  interlinea-  erasures,  or 
tion,  blank,  Erasure  or  alteration  \     If  he  register  such  document, 
lie  shall,  at  the  time  of  registering  the  same,  make  a  note  in  the 
register  of  such  interlineation,  blank,  erasure  or  alteration. 

21.  (a)  No  non-testamentary  document  relating  to  immoveable  Descrip- 
property  shall  be  accepted  for  registration  unless  it  contains  a  ^°^  ^ 
description  of  such  property  sufficient  to  identify  the  same. 

(5)  Houses  in  towns  shall  be  described  as  situate  on  the  north 
or  other  side  of  the  street  or  road  (mentioning  it)  to  which  they 
front,  and  by  their  existing  and  former  occupancies,  and  by  their 
numbers  if  the  houses  in  such  street  or  road  are  numbered  \  Other 
houses  and  lands  shall  be  described  by  their  name,  if  any,  and  as 
being  in  the  territorial  division  in  which  they  are  situate,  and  by 
their  superficial  contents,  the  roads  and  other  properties  on  which 
they  abut,  and  their  existing  occupancies,  and  also,  whenever  it  is 
practicable,  by  reference  to  a  Government  map  or  survey  \ 

(c)  No  non-testamentary  document  containing  a  map  or  plan  of  Documents 
any  property  comprised  therein  shall  be  accepted  for  registration  ^^^-^^^ 
unless  it  be  accompanied  by  a  true  copy  of  the  map  or  plan,  or,  in  plans, 
case  such  property  is  situate  in  several  districts,  by  such  number  of 
true  copies  of  the  map  or  plan  as  are  equal  to  the  number  of  such 
districts. 

22.  Failure  to  comply  with  the  provisions  contained  in  section  Failure  to 
21,  clause  (6),  shall  not  disentitle  a  document  to  be  registered  if  ^^p^igg 
the  description  of  the  property  to  which  it  relates  is  sufficient  to  as  to  de- 
identify  such  property  *.  scription  of 

^  1-     x-      .^  bouses  and 

PART  IV.  ^^^ 

OP  THB  TIME  OP   PRESENTATION, 

23.  Subject  to  the  provisions  contained  in  sections  24,  25  and  Time  for 
26,  no  document  other  than  a  will  shall  be  accepted  for  registration  5'^!!^*^ 
unless  presented  for  that  purpose  to  the  proper  officer  within  four 
months  from  the  date  of  it«  execution  ^, 

^  But  see  4  Mad.  H.  G.  loi.  in  time  owin^  to  the  seMer^s  fraud,   • 

*  See  Davidson's  Precedent s^  5th  ed.      he  cannot  avail  himself  of  sec.  23  to 
vol.  i.  p.  53.         '  Ibid.  pp.  64,  65.  defeat  his  own  contract^  3  Agra,  20f.  i 

*  4  Mad.  H.  C.  91,  loi.  As  to  the  procedure  where  a  document 
'  5  All.  84.    The  conduct  of  the      is  presented  for  registration  in  due 

parties  concerned  cannot  affect  this  time  by  one  of  the  executants,  but  the 

rule,^  Cal.  820  ;  and  the  registering  others  fail  to  appear  within  the  time 

"officer  acts  without  authority,  if  he  prescribed,  see  11  Ben.  20.    The  Act 

registers  a  document  presented  after  fixes  no  time  within  which  the  regis- 

the  proper  time,  10  Bom.  H.  C.  98.  tration  must  be  completed,  15  Ben. 

/where  a  sale-deed  was  not  presented  228  :  11  Gal.  750. 
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or,  in  the  case  of  a  copy  of  a  decree  or  order,  within  four  months 
from  the  day  on  which  the  decree  or  order  was  made,  or,  where  it 
18  appeakble,  within  four  months  from  the  day  on  which  it  becomes 
final: 

Provided  that,  where  there  are  several  persons  executing  a  docu- 
ment at  different  times,  such  document  may  be  presented  for 
registration  and  re-registration  within  four  months  firom  the  date 
of  each  execution. 

Wli0te  de-  24.  If  owing  to  urgent  necessity  or  unavoidable  accident,  any 
^y^P"**  document  executed,  or  copy  of  a  decree  or  order  made,  in  Briti^ 
it  osAToid-  India  is  not  presented  for  registration  till  after  the  expiration  of 
able.  ^Q  ^{jj^Q  hereinbefore  prescribed  in  that  behalf,  the  Kegistrar,  in 

cases  where  the  delay  in  presentation  does  not  exceed  four  months, 
may  direct  that  on  payment  of  a  fine  not  exceeding  ten  times  the 
amount  of  the  proper  registration-fee,  such  document  shall  be  ac- 
cepted for  registration. 

Any  application  for  such  direction  may  be  lodged  with  a  Sab- 
Registrar,  who  shall  forthwith  forward  it  to  the  Registrar  to  whom 
he  is  subordinate. 


Docn- 
menta 

executed 
out  of 
BritUh 


Where 
offioe  is 
closed  on 
Uit  da  J  of 
period. 

Wills  may 
be  pre- 
sented or 
deposited 
at  any 
time. 


25.  When  a  document  purporting  to  have  been  executed  by  all 
or  any  of  the  parties  out  of  British  India  is  not  presented  for 
registration  till  after  the  expiration  of  the  time  hereinbefore  pre- 
scribed in  that  behalf,  the  registering  officer,  if  satisfied, 

(a)  that  the  instrument  was  so  executed,  and 

(6)  that  it  has  been  presented  for  registration  within  four 
months  after  its  arrival  in  British  India, 

may,  on  payment  of  the  proper  registration-fee,  accept  such 
document  for  registration. 

26.  Whenever  a  registration-office  is  closed  on  the  last  day  of 
any  period  provided  in  this  Act  for  the  presentation  of  any  docu- 
ment, such  last  day  shall,  for  the  purposes  of  this  Act,  be  deemed 
to  be  the  day  on  which  the  office  re-opens. 

27.  A  will  may  at  any  time  be  presented  for  registration  or 
deposited  in  manner  hereinafter  provided. 

PART  V. 


OF  THB   PLACE   OP   REGISTRATION. 

Place  for         28.  Save  as  in  this  Part  otherwise  provided,  every  document 
registering  mentioned  in  section  17,  clauses  (a),  (6),  (c)  and  (c?),  and  section  18, 

relating  to  ^^^^^ses  (a),  (6)  and  (c),  shall  be  presented  for  registration  in  the 
land. 
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office  of  a  Sub-Registrar  within  whose  sub-district  the  whole  or 
some  portion  ^  of  the  property  to  which  such  document  relates  is 
situate  ^. 

29.  Every  document   other  than   a  document  referred   to   in  Plajje  for 
section  28  and  a  copy  of  a  decree  or  order,  may  be  presented  for  other  doci^ 
registration  either  in  the  office  of  the  Sub-Registrar  in  whose  sub-  ments. 
district  the  document  was  executed,  or  in  the  office  of  any  other 
Sub-Registrar  under  the   Local   Government  at  which   all  the 
persons  executing  and  claiming  under  the  document  desire  the 

same  to  be  registered. 

A  copy  of  a  decree  or  order  may  be  presented  for  registration  in 
the  office  of  the  Sub-Registrar  in  whose  sub-district  the  original 
decree  or  order  was  made,  or,  where  the  decree  or  order  does  not 
affect  immoveable  property,  in  the  office  of  any  other  Sub- Registrar 
under  the  Local  Grovemment  at  which  all  the  persons  claiming 
under  the  decree  or  order  desire  the  copy  to  be  registered. 

30.  (a)  Any  Registrar  may  in  his  discretion  receive  and  register  Registra- 
any  document  which  might  be  registered  by  any  Sub-Registrar  R^ri«tear 
subordinate  to  him '. 

(b)  The  Registrar  of  a  district  including  a  Presidency-town  and  Regiatra- 
the  Registrar  of  the  Lahore  district  may  receive  and  register  any  B^edstear 
document  referred  to  in  section  28  without  regard  to  the  situation  at  Presi- 
in  any  part  of  British  India  of  the  property  to  which  the  document  ^®^®y" 
relates.  Lahore. 

31.  In  ordinary  cases  the  registration  or  deposit  of  documents  Registra- 

under  this  Act  shall  be  made  only  at  the  office  of  the  officer  ^"!S.^„"^ 

•/^  ^  _  ^  ceptance 

authorised  to  accept  the  same  for  registration  or  deposit.  for  deposit 

But  such  officer  may  on  special  cause  heinst  shown  attend  at  the  **  ?"▼**« 

7  ,  °  ,     reBidence. 

residence  of  any  person  desiring  to  present  a  document  for  regis- 
tration *  or  to  deposit  a  will,  and  accept  for  registration  or  deposit 
such  document  or  will. 


PART  VI. 

OF   PRESENTIKO   DOCUMENTS   FOB   REGISTRATION. 

32.  Except  in  the  cases  mentioned  in  section  31  and  section  89,  Persons  to 
every  document  to  be  registered  under  this  Act,  whether  such  documents 

^  i.  e.  some  substantial  portion,  7  '  There  is  no  appeal  against  an 

All.  590,  sed  qu.  order  refusing  to  exercise  this   au- 

^  As  to  non-compliance  with  this  thority,  14  Suth.  Civ.  B.  194;   and 

rule,  see  7  N.  W.  P.  1 19 :  4  All.  14  :  see  i  Ben.  F.  B.  58 ;  3  Ben.  O.C.  J.  60. 

7  All.  590.  *  6  Bom.  96. 
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for  regis-     registration  be  compulBory  or  optioDal,  shall  be  presented  at  the 
^*^'''       proper  registration-office, 

by  some  person  executing  or  claiming  under  the  same,  or,  in  the 
case  of  a  copy  of  a  decree  or  order,  claiming  under  the  decree  or 
order, 

or  by  the  representative  or  assign  of  such  person, 
or  by  the  agent  of  such  person,  representative  or  assign,  duly 
authorised  by  power-of-attorney  eKecuted  and  authenticated  in 
manner  hereinafter  mentioned  \ 

PowanHif-      88.  For  the   purposes  of  section    32,   the  powers-of-attomey 

^^^^^y     next  hereinafter  mentioned  shall  alone  be  recognised'  (that  is 
reooguis-  «=»  > 

able  for       to  say), — 

paipo06tof  ^^j  jf  ^]jg  principal  at  the  time  of  executing  the  power-of- 
attomey  resides  in  any  psrt  of  British  India  in  which  this  Act  is 
for  the  time  being  in  force,  a  power-of-attomey  executed  before 
and  authenticated  by  the  Registrar  or  Sub-Re^trar  within  whose 
district  or  sub-district  the  principal  resides ' : 

(b)  if  the  principal  at  the  time  aforesaid  resides  in  any  other 
part  of  British  India,  a  power-of-attomey  executed  before  and 
authenticated  by  any  Magistrate : 

(e)  if  the  principal  at  the  time  aforesaid  does  not  reside  in 
British  India,  a  power-of-attomey  executed  before  and  authen- 
ticated by  a  Notary  Public,  or  any  Court,  Judge,  Magistrate, 
British  Consul  or  Vice-Consul,  or  representative  of  Her  Majesty  or 
of  the  Government  of  India : 
PtoviioM       Provided  that  the  following  persons  shall  not  be  required  to 
iD&m!^^  attend  at  any  registration-office  or  court  for  the  purpose  of  ex- 
in  jail,  or    ecuting  any  such  power-of-attomey  as  is  mentioned  in  clauses  (a) 
^%.     and  (6)  of  thia  Bection :-  .      .     ^    . 

pearing  in       persons  who  by  reason  of  bodily  infirmity  are  unable  without 
^°'*'         risk  or  serious  inconvenience  so  to  attend  ; 

persons  who  are  in  jail  under  civil  or  criminal  process ;  and 
persons  exempt  by  law  from  personal  appearance  in  court. 
In  every  such  case  the  Registrar  or  Sub-Registrai*  or  Magistrate 
(as  the  case  may  be),  if  satisfied  that  the  power-of-attomey  has 
been  voluntarily  executed  by  the  person  purporting  to  be  the 
principal,  may  attest  the  same  without  requiring  his  personal 
attendance  at  the  office  or  Court  aforesaid. 

To  obtain  evidence  as  to  the  voluntary  nature  of  the  execution, 

^  The  stamp  on  snoh  powers  is  eight      woald  appear  that  these  words  are  a 
annas;  see  sapra,  p.  1091*  meredirectiontotheregisteringofficer. 

'  But  see  4' All.  584,  from  which  it  '  See  above,  p.  479,  note  I. 
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the  Eegistrar  or  Sub-Eegistrar  or  Magistrate  may  either  himself 
go  to  the  house  of  the  person  purporting  to  be  the  principal,  or  to 
the  jail  in  which  he  is  confined,  and^  examine  him,  or  issue  a 
commission  for  his  examination. 

Any  power-of-attomey  mentioned  in  this  section  may  be  proved 
by  the  production  of  it  without  further  proof,  when  it  purports  on 
the  face  of  it  to  have  been  executed  before  and  authenticated  by 
the  person  or  Court  hereinbefore  mentioned  in  that  behalf. 

34.  Subject  to  the  provisions  contained  in  this  Part  and  in  Enquiry 
sections  41,  43,  45,  69,  75,  77,  88  and  89,  no  document  shall  be  ^^/^ti^j^" 
registered  under  this  Act,  unless  the  persons  executing  such  docu-  by  regis- 
ment ',  or  their  representatives,  assigns  or  agents  authorised  as  t^^ 
aforesaid,  appear  before  the  re^steiing  officer  within  the  time 
allowed  for  presentation  under  sections  23,  24,  25  and  26  ': 

Provided  that  if  owing  to  urgent  necessity  or  unavoidable 
accident  all  such  persons  do  not  so  appear,  the  Eegistrar,  in  cases 
where  the  delay  in  appearing  does  not  exceed  four  months,  may 
direct  that  on  payment  of  a  fine  not  exceeding  ten  times  the  amount 
of  the  proper  registratien^fee  in  addition  to  the  fine,  if  any,  payable 
under  section  24,  the  document  may  be  registered. 

Such  appearances  may  be  simultaneous  or  at  different  times. 

The  Eegistering  officer  shall  thereupon — 

(a)  enquire  whether  or  not  such  document  was  executed  by  the 
persons  by  whom  it  purports  to  have  been  executed, 

(6)  satisfy  himself  as  to  the  identity  of  the  persons  appearing 
before  him  and  alleging  that  they  have  executed  the  documenti 
and 

(c)  in  the  «ase  of  any  person  appearing  as  a  representative, 
assign  or  agent,  satisfy  Mmself  of  the  right  of  such  person  so  to 
appear. 

Any  application  for  a  direction  under  the  proviso  in  this  section 
may  be  lodged  with  a  Sub-Eegistrar,  who  shall  forthwith  forward 
it  to  the  Eegistrar  to  whom  he  is  subordinate. 

Nothing  in  this  section  applies  to  copies  of  decrees  or  orders. 

^  after  satisfying  himself  as  to  the      Suth.  Civ.  B.  68,  col.  2. 
identity  of  the  person  purporting  to  '  These  words  are  merely  a  direc* 

be  principal:  see  17  Suth.  P.  C.  523^      tion  to  the  registering  officer  for  the 

benefit  of  the  parties ;  and  if  he  regis- 

*  When  a  document  is  executed  by  ters  without  the  appearance  of  the 
one  of  two  parties  on  behalf  of  himself     executants  this  is  only  a  defect  of 


and  the  other  it  is  sufficient  if  the      procedure  within  the  meaning  of  sec. 
person     actually    executing     appear      87  infra.    See  15  Ben.  228,  followed,- 
before    the    registering    officer,    22      in  11  Cal.  750. 
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Prooedim 
on  ftdmii- 
don  of 
•zecation. 


Prooednre 
on  denial 
of  execu- 
tion, etc. 


86.  If  all  the  persons  executing  the  docoment  appear  personally 
before  the  registering  officer  and  are  personally  known  to  him,  or 
if  he  be  otherwise  satisfied  that  they  are  the  persons  they  represent 
themselves  to  be,  and  if  they  all  admit  the  execution  ^  of  the 
document ; 

or,  in  the  case  of  any  person  appearing  by  a  representative, 
assign  or  agent,  if  such  representative,  assign  or  agent  admits  the 
execution ; 

or,  if  the  person  executing  the  document  is  dead,  and  his  repre- 
sentative or  assign  appears  before  the  registering  officer,  and  admits 
the  execution, 

the  registering  officer  shall  register  the  document  as  directed  in 
sections  58  to  6 1,  inclusive*. 

The  registering  officer  may,  in  order  to  satisfy  himself  that  the 
persons  appearing  before  him  are  the  persons  they  represent  them- 
selves to  be,  or  for  any  other  person  contemplated  by  this  Act, 
examine  any  one  present  in  his  office. 

If  any  of  the  persons  by  whom  the  document  purports  to  be 
executed  deny  its  execution  ',  or 

if  any  such  person  appears  to  the  registering  officer^  to  be  a 
minor  ^^  an  idiot,  or  a  lunatic,  or 

if  any  person  by  whom  the  document  purports  to  be  executed  is 
dead,  and  his  representative  or  assign  denies  its  execution, 

the  registering  officer  shall  refuse  to  register  the  document  as  to 
the  person  so  denying,  appearing  or  dead  * :  Provided  that,  where 
such  officer  is  a  Registrar,  he  shall  follow  the  procedure  prescribed 
in  Fart  XII  of  this  Act. 


^' 


/ 


-    *  4  All.  40. 

'  He  has  nothing  to  do  with  the 
recitalB  in  the  document,  or  its  possible 
operation  as  regards  third  parties,  16 
Sath.  Civ.  R.  180.  And  he  cannot 
refuse  to  register  because  the  full 
consideration  has  not  been  paid,  i 
Ben.  O.  C.  J.  47,  or  because  an  ex- 
ecutant sets  up  a  collateral  agreement 
which  would  render  the  document  of 
no  legal  force,  4  Mad.  H.  G.  435,  or 
Bays  that  he  executed  under  compul- 
sion, 8  Ben.  Appx.  26 :  and  see  1 3  Ben. 
,.  492.,  But  if  an  instrument  charge* 
^-" '  libie  with  stamp-duty  is  not  properly 
stamped,  the  registering  officer  must 
refuse  to  register  and  impound  the 
instrument,  Act  I  of  1879,  86c^*33>  34* 


'  Refusal  or  neglect  to  admit  exe- 
cution is  a  denial  of  execution,  5  Gal. 
445  :  II  Bom.  691.  As  to  suing  in 
such  cases  to  have  the  document^ 
registered,  see  sec.  77  infra. 

^  See  Act  No.  XII  of  1^9,  section 
104.  The  amendments  made  thereby 
were  suggested  by  the  remarks  of  the 
Judicial  Gommittee  in  i  All.  465. 
When  a  father  executed  a  mortgage- 
bond  on  his  minor  son's  behalf,  but  for 
the  purposes  of  r^stration  the  minor 
was  not  represented  by  any  one,  the 
Allahabad  High  Gourt  held  that  the 
bond  did  not  affect  the  property  com- 
prised therein,  so  far  as  the  minor 
was  interested,  5  All.  599. 

»  8  Gal.  967. 
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PART  VII. 

OF   ENFOBGINO   THE   AFPEABANGE    OF   EXECUTANTS 

AND   WITNESSES. 

36.  If  any  person  presenting  any  document  for  registration,  or  Procedure 
claiming  under  any  document  which  is  capable  of  being  so  presented,  ^^^^  *P" 
desires  the  appearance  of  any  person  whose  presence  or  testimony  executant 
is  necessary  for  the  registration  of  such  document,  the  registering  p' witoess 
officer  may,  in  his  discretion,  call  upon  such  officer  or  Court  as  the 

Local  Goyemment  from  time  to  time  directs  in  this  behalf  to  issue 
a  summons  requiring  him  to  appear  at  the  registration-office,  either 
■in  person  or  by  duly  authorised  agent,  as  in  the  summons  may  be 
mentioned,  and  at  a  time  named  therein. 

37.  The  officer  or  Court,  upon  receipt  of  the  peon's  fee  payable  Issue  and 

in  such  cases,  shall  issue  the  summons  accordingly,  and  cause  it  to  service  of 
,  ,  J,  ,  ...  summons, 

be  served  upon  the  person  whose  appearance  is  so  required. 

38.  A   person   who  by   reason  of  bodily  infiimity   is   unable  Persons  ex- 

without  risk  or  serious  inconvenience  to  appear  at  the  reffistration-  ®"^P*  ^^ 
^  X*  o  appearance 

Omce,  at  registra- 

a  person  in  jail  under  civil  or  criminal  process,  tion-office. 

and  persons  exempt  by  law  from  personal  appearance  in  court  ^j 
and  who  would  but  for  the  provision  next  hereinafter  contained  be 
required  to  appear  in  person  at  the  registration-office, 

shall  not  be  required  so  to  appear. 

In  every  such  case,  the  registering  officer  shall  either  himself  go 
to  the  house  of  such  person,  or  to  the  jail  in  which  he  is  confined, 
and  examine  him,  or  issue  a  commission  for  his  examination  ^. 

39.  The  law  in  force  for  the  time  being  as  to  summonses,  com-  Law  as 

missions  and  compelling  the  attendance  of  witnesses,  and  for  their  *^  ■'*™" 

mouses 
remuneration  in  suits  before  Civil  Courts,  shall,  save  as  aforesaid  and  commis- 

mutatis  miUandis,  apply  to  any  summons  or  commission  issued,  "ons  and 

and  any  person  summoned  to  appear  under  the  provisions  of  this 

Act. 

PART  VIII. 

OF   PRESENTING  WILLS   AND  AUTHORITIES   TO   ADOPT. 

40.  The  testator,  or  after  his  death  any  person  claiming  as  Persons 
executor  or  otherwise  under  a  will,  may  present  it  to  any  Registrar  py^^^j. 
or  Sub-Registrar  for  registration,  wills  and 

and  the  donor,  or  after  his  death  the  donee,  of  any  authority  to  ?^^"J*®* 

^  Supra,  p.  709.  *  4  All.  40. 
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adopt,  or  the  adoptive  son,  may  present  it  to  any  Registiar  or 
Sub-Registrar  for  registration. 

R«gi*trft-  41.  A  will  or  an  authority  to  adopt,  presented  for  registration 
^1^^^^  by  the  testator  or  donor,  may  be  registered  in  the  same  manner  as 
aathoridet  any  other  document. 

to  adopt  ^  ^j2  ^j.  authority  to  adopt  piesented  for  registration  by  any 
other  person  entitled  to  present  it,  shkll  be  registered  if  the 
registering  officer  is  satisfied, 

(a)  that  the  wUl  or  authority  was  ezecnted  by  the  testator  or 
donor,  as  the  ease  may  be ; 

(6)  that  the  testator  or  donor  is  dead,  and 
(e)  that  the  person  presenting  the  will  or  authority  is,  under 
section  40,  entitled  to  present  the  same  \ 

PART  IX. 

OF  THE   DSP08IT  OF  WILLS. 

Deposit  of  42.  Any  testator  may,  either  personally  or  by  duly  authorned 
^^    *  agent,  deposit  with  any  Registrar  his  will  in  a  sealed  cover  super* 

scribed  with  the  name  of  the  testator  and  that  of  his  agent  (if  any) 
and  with  a  statement  of  the  nature  of  the  document. 

Piraoednre  43.  On  receiving  such  cover,  the  Registrar,  if  satisfied  that  the 
of  wUIb"  Person  presenting  the  same  for  deposit  is  the  testator  or  his  agent, 
shall  transcribe  in  his  Register-book  No.  5  the  superscription 
aforesaid  and  shall  note  in  the  same  book  and  on  the  said  cover 
the  year,  month,  day  and  hour  of  such  presentation  and  receipt, 
and  the  names  of  any  persons  who  may  testify  to  the  identity  of 
the  testator  or  his  agent,  and  any  legible  inscription  which  may 
be  on  the  seal  of  the  cover. 

The  Registrar  shall  then  place  and  retain  the  sealed  cover  in  his 
fire-proof  box. 

With-  44.  If  the  testator  who  has   deposited  such  cover  wishes  to 

f^iSled  withdraw  it,  he  may  apply  either  personally  or  by  duly  authorised 

cover  agent  to  the  Registrar  who  holds  it  in  deposit,  and  such  Registrar, 

deposited  jf  satisfied  that  the  applicant  is  actually  the  testator  or  his  agent, 

g,  ^2,  shall  deliver  the  cover  accordingly. 

Proceed-  46.  If,  on  the  death  of  a  testator  who  has  deposited  a  sealed 

d*^h**f  ^®^®^  under  section  42,  application  be  made  to  the  Registrar  who 

depositor,  holds.it  in  deposit  to  open  the  same,  and   if  the  Registrar  is 

'  A  sub-registrar  acting  under  this  section  is  a  'Court*  within  sec.  195  of 
the  Code  of  Cr.  Proc.,  10  Mad.  154. 
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satisfied  that  the  testator  is  dead,  he  shall,  in  the  applicant's 
presence,  open  the  cover,  and,  at  the  applicant's  expense,  cause  the 
contents  thereof  to  be  copied  into  his  Book  No.  3. 

When  such  copy  has  been  made^  the  Begistrar  shall  re-deposit  Be-depodt. 
the  original  will. 

46.  Nothing  hereinbefore  contained  shall  affect  the  provisions  Saving  of 
of  the  Indian  Succession  Act,  section  259,  or  the  power  of  any  jg^-  ^^ 
Court  by  order  to  compel  the  production  of  any  will  \    But  when-  359. 
ever  any  such  order  is  made,  the  Kegistrar  shall,  unless  the  will 
has  been  already  copied  under  section  45,  open  the  cover  and 
cause  the  will  to  be  copied  into  his  Book  No.  3  and  make  a  note 
on  such  copy  that  the  original  has  been  removed  into  Court  in 
pursuance  of  the  order  aforesaid. 


PART  X. 

OF  THS  EFFECTS  OF  BSOISTEATION  AND  NON-BEQISTBATION. 

47.  A  registered  document   shall  operate  from  the  time  from  Time  from 
which  it  would  have  commenced  to  operate  if  no   registration      •^'iLred 
thereof  had  been  required  or  made^  and  not  from  the  time  of  its  document 
registration.  operates. 

48.  All  non-testamentary  documents  duly  registered  under  this  Registered 
Act,  and  relating  to  any  property  whether  moveable  or  immove-  documents 
able,  shall  take  effect  against  any  oral  agreement'  or  declaration  *  property 
relating  to  such  property,  unless  where  the  agreement  or  declaration  when  to 
has  been  accompanied  or  followed  by  delivery  of  possession  *.  against 

oral  agree- 

'  3  Bom.  0.  C.  J.  135.  agreement  for  sale  to  J5  of  the  same  ™ents. 

'  8  Bom.  182.  property,  A  will  not  be  allowed  to 

'  i.  e.  something  which,  if  correct  retain  the  property  as  against  B :  see 

in  point  of  form,  is  binding  on  the  also  12  Bom.  H.  C.  179. 

maker,  3Ben.  A.  C.J.  315.     An  oral  '  i.e.  the  only  oral  alienations  of 

agreement'     means    an     agreement  which  the  law  can  take  notice   in 

merely    oral,    not,    for  instance^    a  competition  with   registered   instru- 

mortgage   by  deposit  of  title-deeds  menta,  are  those  which  are  properly 

nnder  a  verbal  agreement  to  secure  established  by  evidence  of  possession, 

payment  of  a  debt.  5  Cal.  336,  per  Pontifex  J. ;  and  see 

i.e.  a  declaration  of  his  wishes  6  Cal.  538:   4  Bom.  126. 

by  the  owner  with  reference  to  his  Where  A  pursuant  to  an  agreement 

property,  not  amounting  to  a  contract,  to  sell  certain  land  to  B  directs  the 

and  which  the  maker  is  at  liberty  to  tenants  to  pay  the  rent  to  j9,  and  the 

recall,  3  Ben.  A.  C.  J.  315  ;  but  see  10  tenants  agree  to  pay  accordingly,  'pos- 

Cal.  250,  where  it  was  held  that  when  session*  is  delivered  within  the  mean- 

A  purchases,  even  under  a  registered  ing  of  this  section,  9  Mad.  267. 
deed  of  sale,  with  notice  of  a  prior 
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Effect  of         49.  No  document  required  by  section  17  to  be  registered, 
tn^oi^        shall  affect  any  immoveable  property  comprised  therein, 
doonmanU       or  confer  any  power  to  adopt, 

be'reSi^'*^      or  be  received  as  evidence  of  any  transaction  affecting'  such 
ierad.         property  or  conferring  such  power  \ 

unless  it  has  been  registered  in  accordance  with  the  provisions 
of  this  Act. 

60.  Every  document  of  the  kinds  mentioned  in  clauses  (a),  (6), 
(c)  and  {(I)  of  section  17,  and  clauses  (a)  and  (6)  of  section  18, 
shall,  if  duly  roistered,  take  effect  as  regards  the  property  com- 
prised therein,  against  every  unregistered '  document  relating  to 
the  same  property,  and  not  being  a  decree  or  order,  whether  such 
unregistered  document  be  of  the  same  nature  as  the  registered 
document  or  not  \ 

Nothing  in  the  foimer  part  of  this  section'  applies  to  leases 
exempted  under  the  proviso  in  section  17,  or  to  the  documents 
mentioned  in  clauses  (e),  (/),  {ff),  {g),  (h),  (i)«,  (»,  {k\  (Z),  («i), 
(n),  and  (0)^  of  the  same  section. 


Regiiter«l 
dooumenti 
reUtinff  to 
land,  o? 
whidh 
registra- 
tion ia 
optional  y  to 
take  effect 
against  nn- 
registered 
doca- 
mentt. 


^  i.e.  so  fjftr  as  it  affects,  9  Cal.  534. 

'  See  for  illastrations  4  Cal.  83 :  8 
Mad.  i8a :  a  Bom.  273:  4  Bom. 
590  :  4  All.  333  ;  and  then  the  Evi- 
dence Act,  sec.  91,  excludes  secondary 
evidence  of  its  contents :  but  where 
the  transaction  is  divisible,  see  5 
Cal.  611:  3  All.  329:  4  All.  3. 
So  an  unregistered  bond  creating  an 
interest  in  land  in  excess  of  rs.  100 
may  be  received  as  evidence  of  the 
personal  obligation,  9  Cal.  530:  7 
Mad.  H.  C.  396:  5  Mad.  119.  So 
where  the  unregistered  document  is 
tendered  as  proof  of  an  acknowledge- 
ment of  liability,  from  the  date  of 
which  a  fresh  period  of  limitation  runs, 
5  Cal.  215 ;  and  see  3  All.  533. 

'  The  Act  assumes  that  the  two  are 
antagonistic,  6  Bom.  193,  and  see  9 
Mad.  495. 

*  This  section  and  the  corresponding 
section  of  Act  VIII  of  187 1  have  given 
rise  to  much  discussion  in  the  Courts. 
See  in  Bengal,  5  Cal.  336 :  7  Cal.  753  : 
8  Cal.  597 :  10  Cal.  434 :  11  Cal.  667: 
in  Madras,  3  Mad.  46:  5  Mad.  73> 
139:  6  Mad.  88,  153,  174:  8  Mad. 
167  :  in  Bombay,  6  Bom.  495,  and 
515  :  9  Bom.  437 :  10  Bom.  105  :  in 
the  N.  W.  Provinces,  6  All.  164,  444 : 


8  All.  33,  540. 

Where  both  documents  are  regis- 
tered, see  a  Bom.  399  and  663  :  9 
Bom.  165. 

Where  document  A  executed  while 
Act  VIII  of  1 871  was  in  force  was 
optionally  registrable  thereunder, 
and  was  not  registered,  and  where 
document  S  relating  to  the  same  pro- 
perty executed  after  Act  III  of  1877 
had  come  into  force  was  compol- 
sorily  registrable  thereunder,  and 
was  registered,  see  2  All.  431,  851  : 
5  All.  593 :  7  Cal.  570 :  1 1  Cal.  661. 

Fortunately,  as  above  remarked, 
optional  registration  is  now  virtually 
abolished,  by  the  Transfer  of  Property 
Act,  except  in  the  Bombay  Presi- 
dency, the  PanjiCb  and  Burma,  to 
which  territories  that  Act  has  not 
yet  been  extended. 

That  sec.  50  has  no  retrospective 
effect,  see  4  All.  337 :  5  Bom.  44a 
ftnd  653.     But  see  3  Mad.  73. 

^  9  Mad.  119. 

'  Therefore  the  omission  to  regis- 
ter a  decree  does  not  render  it  in- 
effectual as  against  subsequent  regis- 
tered assignments  or  decrees.  See  3| 
Mad.  71  and  6  Mad.  88. 

'  SeeActVIIofi888,s.  65,01.(3). 


i4^BS^»i  J  u  w  ^  ^ 
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Explanation, — In  cases  where  Act  No.  XYI  of  1864  or  Act  No. 
XX  of  1866  was  in  force  in  the  place  and  at  the  time  in  and  at 
which  such  unregistered  document  was  executed,  'unregistered' 
means  not  registered  according  to  such  Act^,  and,  where  the 
document  is  executed  after  the  first  day  of  July  187 1,  not  registered 
under  Act  No.  VIII  of  1871  or  this  Act  *. 

PART  XI. 

OF   THE   DUTIES  AND    POWERS    OP   BEGISTEBIXG   OFFICEBS. 

[A).   As  to  the  Register-hooks  and  Indexes, 

61.  The  following  Books   shall  be  kept  in  the    several  offices  Begister- 
hereinafter  named  (that  is  to  say) —  books  to  be 

In  all  registration-offices —  several 

Book  I,  'Register  of  non-testamentary  documents  relating  to  office*- 

immoveable  property ; ' 
Book  2,  *  Record  of  reasons  for  refusal  to  register ; ' 
Book  3,  '  Register  of  wills  and  authorities  to  adopt ; '  and 
Book  4,  '  Miscellaneous  Register/ 
In  the  offices  of  Registrars — 

Book  5,  '  Register  of  deposits  of  wills.* 
In  Book  I  shall  be  entered  or  filed  all  documents  or  memoranda 
registered  under  sections  17,  18  and  89 '  which  relate  to  immove- 
able property,  and  are  not  wills. 

In  Book  4  shall  be  entered  all  documents  registered  under 
clauses  {c£)  and  (/)  of  section  18,  which  do  not  relate  to  immove- 
able property  *. 

Nothing  in  the  former  part  of  this  section  shall  be  deemed  to 
require  more  than  one  set  of  books  where  the  office  of  the  Registrar 
has  been  amalgamated  with  the  office  of  a  Sub-Registrar. 

62.  The  day,  hour  and  place  of  presentation,  and  the  signature  Endorse- 

of  every  person  presenting  a  document  for  registration,  shall  be  5*®^*"  °^ 

endorsed  on  every  such  document  at  the  time  of  presenting  it :  a  presented. 

receipt  for  such  document  shall  be  given  by  the  registering  officer  Receipt  for 

to  the  person  presenting  the  same ;  and,  subject  to  the  provisions  document. 

contained  in  section  62,  every  document  admitted  to  registration  I>ocumenta 

shall  without  unnecessary  delay  be  copied  in  the  book  appropriated  ^  registrar 

therefor  according  to  the  order  of  its  admission.  tion  to  be 

copied. 

^  and  'registered*    means  'regis-  means  document  legally  enforceable, 

tered  according  to  any  such  Act,*  see  8  All.  542,  per  Straight  J. 

2  Mad.  147.  '  See  Act  No.  XII  of  1 879,  sec.  105. 

^  'document' as  used  in  this  section  *  7  Cal.  196. 

VOL.  II.  4  C 
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And  all  such  books  shall  be  authenticated  at  such  intervals  and 

in  such  manner  as  is  from  time  to  time  prescribed  hj  the  Inspector 

(General. 

to       68.  All  entries  in  each  book  shall  be  numbered  in  a  consecutive 

J*  ^^'  series,  which  shall  commence  and  terminate  with  the  year,  a  fresh 
bared  oon-  ^       ' 

■ecuttyely.  series  being  commenced  at  the  beginning  of  each  year. 

Current  in-  54.  In  every  office  in  which  any  of  the  books  hereinbefore 
ta?  *"     mentioned  are  kept,  there  shall  be  prepared  current  indexes  of  tbe 

therein.  contents  of  such  books ;  and  every  entry  in  such  indexes  shall  be 
made,  so  far  as  practicable,  immediately  after  tbe  registering 
officer  has  copied,  or  filed  a  memorandum  of,  the  document  to 
which  it  relates. 

Indexes  to  56.  Four  such  indexes  shall  be  made  in  all  registration-offices, 
be  mAde  by  ^j^^  shall  be  named,  respectively.  Index  No.  I,  Index  No.  II,  Index 
officers.       No.  HI,  and  Index  No.  IV. 

Index  No.  I  shall  contain  the  names  and  additions  ^  of  all  persons 
executing'  and  of  all  persons  claiming  under  every  document 
mlerea  or  memorandum  filed  in  Book  No.  I. 

Index  No.  II  shall  contain  such  particulars  mentioned  in  section 
21  relating  to  every  such  document  and  memorandum  as  the 
Inspector  General  from  time  to  time  directs  in  that  behalf. 

Index  No.  Ill  shall  contain  the  names  and  additions^  of  all 
persons  executing  every  will  and  authority  entered  in  Book  No.  3, 
and  of  the  executors  and  persons  respectively  appointed  thereunder, 
and  after  the  death  of  the  testator  or  the  donor  (but  not  before) 
the  names  and  additions  of  all  persons  claiming  under  the  same. 

Index  No.  IV  shall  contain  the  names  and  additions  ^  of  all 

persons  executing  and  of  all  persons  claiming  under  every  document 

entered  in  Book  No.  4. 

Extra  par-       Indexes  Nos.  I,  11,  III  and  IV  shall  contain  such  other  par- 

ticulari  in  ticulars,  and  shall  be  prepared  in  such  form,  as  the  Inspector 

General  from  time  to  time  directs. 
Copy  of  66.  Every  Sub-Begistrar  shall  send  to  the  Begistrar  to  whom  he 

entries  m  jg  subordinate,  at  such  intervals  as  the  Inspector  General  from 
8iiD~refins* 

trars'  ^™®  ^^  time  directs,  a  copy  of  all  entries  made  by  such  Sub- 
Indexes  Begistrar,  during  tlie  last  of  such  intervals,  in  Indexes  Nos.  I,  II 

Nos.  I,  II  J    TTT 

and  III  to  ^^  IJ-I- 

be  sent  to        Every  Begistrar  receiving  such  copy  shall  file  it  in  his  office. 
Kegifltrar, 

and  filed.    '     1  gee  above,  p.  1104.  might  otherwise  arise  from  a  docu- 

'  This  provides  for  disclosing  the  ment  being  registered  when  some  only 

parties  who  have  really  executed,  and  of  the  parties  have  executed  it 

precludes   the   inconvenience   which 


I 
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57.  Subject  to  the  previous  payment  of  the  fees  payable  in  that  luspection 
behalf,  the  Books  Nos.  i  and  2  and  the  Indexes  relating  to  Book  ^^  certain 
No.   I  shall  be  at  all  times  open  to   inspection  by  any  person  indexes, 
applying  to  inspect  the  same ;    and  subject  to  the  provisions  of 
section  62,  copies  of  entries  in  such  Books  shall  be  given  to  all 
persons  applying  for  such  copies. 

Subject  to  the  same  provisions,  copies  of  entries  in  Book  No.  3  Certified 
and  in  the  Index  relating  thereto  shall  be  given  to  the  persons  ®°P^?*  ^^ 
executing  the  documeuts  to  which  such  entries  relate,  or  to  their 
agents,  and  after  the  death  of  the  executants  (but  not  before)  to 
any  person  applying  for  such  copies. 

Subject  to  the  same  provisions,  copies  of  entries  in  Book  No.  4 
and  in  the  Index  relating  thereto  shall  be  given  to  any  person 
executing  or  claiming  under  the  documents  to  which  such  entries 
respectively  refer,  or  to  his  agent  or  representative.  The  requisite 
search  under  this  section  for  entries  in  Books  Nos.  3  and  4  shall 
be  made  only  by  the  registering  officer. 

All  copies  given  under  this  section  shall  be  signed  and  sealed  by  Copies  ad- 
the  registering  officer,  and  shall  be  admissible  for  the  purpose  of  "^^^^^^^'^ 
proving  the  contents  of  the  original  documents. 

(B).  As  to  the  Procedure  on  admitting  to  Registration, 

58.  On  every  document  admitted  to  registration,  other  than  a  Particulars 
copy  of  a  decree  or  order,  or  a  copy  sent  to  a  registering  officer  *?  "®  e^- 
under  section  89  ^,  there  shall  be  endorsed  from  time  to  time  the  documents 
following  particulars  (that  is  to  say), —  admitted 

(a)  the  signature  and  addition  *  of  every  person  admitting  the  tion. 
execution  of  the  document ;  and,  if  such  execution  has  been  ad- 
mitted by  the  representative,  assign  or  agent  of  any  person,  the 
signature  and  addition  of  such  representative,  assign  or  agent ; 

(6)  the  signature  and  addition  of  every  person  examined  in 
reference  to  such  document  under  any  of  the  provisions  of  this 
Act ;  and 

(c)  any  payment  of  money  or  delivery  of  goods  made  in  the 
presence  of  the  registering  officer  in  reference  to  the  execution  of 
the  document,  and  any  admission  of  receipt  of  consideration,  in 
whole  or  in  part,  made  in  his  presence  in  reference  to  such 
execution  ^.  /' 

Act  VII  of  1886,  sec.  3,  cl.  (2).        strong,   is  not    conclusive    evidence<^ 
^  Supra,  p.  1 104.  of  the  receipt,  15  Sutb.  283:  lAgra, 

^  An  admission  so  endorsed,  though      160. 

4  C  :^ 
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If  any  person  admitting  the  execution  of  a  docament  refuses  to 
endorse  tlie  same,  the  registering  officer  shall  neyertheless  re^ster 
it,  but  shall  at  the  same  time  endorse  a  note  of  such  refusal  ^. 

Bndone-         59.  The  registering  officer  shall  affix  the  date  and  his  signature 
STdated     ^  ^^^  endorsements  made  under  sections  52  and  58,  relating  to  the. 
and  dgned.  same  document  and  made  in  his  presence  on  the  same  day. 

Certificate  60.  After  such  of  the  provisions  of  sections  34,  35,  58  and  59 
^Td^n-  **  *^PP^y  ^  ®°y  document  presented  for  registration  have  been 
menthM  complied  with,  the  registering  officer  shall  endoi*se  thereon  a 
be^  regis-  certificate  containing  the  word  *  registered/  together  with  the 
number  and  page  of  the  book  in  which  the  document  has  been 
copied. 

Such  certificate  shall  be  signed,  sealed  and  dated  by  the  regis- 
tering officer,  and  shall  then  be  admissible  for  the  purpose  of 
proving  that  the  document  has  been  duly  registered  *  in  manner 
provided  by  this  Act ',  and  that  the  facts  mentioned  in  the  endorse- 
ments referred  to  in  section  59  have  occurred  as  therein  mentioned. 

Endorse-         61.  The  endorsements  and  certificate  referred  to  and  mentioned 

certificate   ^^  sections  59  and  60  shall  thereupon  be  copied  into  the  margin 

to  be  of  the  Register-book,  and  the  copy  of  the  map  or  plan  (if  Any) 

copied.        mentioned  in  section  21  shall  be  filed  in  book  No.  i. 

Document       The  registration  of  the  document  shall  thereupon  be  deemed 

tamed.        complete^  and  the  document  shall  then  be  returned  to  the  person 

who  presented  the  same  for  registration,  or  to  such  other  person 

(if  any)  as  he  has  nominated  in  writing  in  that  behalf  on  the 

receipt  mentioned  in  section  52. 

Procedure  62.  When  a  document  is  presented  for  registration  under  section 
^I^esent-  ^^^  ^j^^  translation  shall  be  transcribed  in  the  register  of 
nientin      documents  of  the  nature  of  the  original,  and,  together  with  the 

language  ^q^j  referred  to  in  section  10,  shall  be  filed  in  the  reffistration- 
u^pcnown       ^''  ^  ° 

to  register-  Omce. 

ing  officer.  The  endorsements  and  certificate  respectively  mentioned  in 
sections  59  and  60  shall  be  made  on  the  original,  and  for  the 
purpose  of  making  the  copies  and  memoranda  required  by  sections 

^  See  4  Mad.  H.  C.  loi  :   3  Ben.  the  Court  find  that  a  document  re- 

0.  C.  J.  60.  quiring  registration  has  been  regis- 

^  not  that  it  was  executed,  6  Suth.  tered    by    an    officer    who    had    no 

Civ.   R.  105,  col.  i:    18  ibid.  238:  jurisdiction  to  do  so,  it  will  refuse  to 

and    see    15    ibid.    15.    The    mere  receive  it  in  evidence,  14  Cal.  449. 

registration  of  a  document  does  not  ^  6  Cal.  25  :  i  All.  465  (S.  C.  L.  H. 

bar  a  suit  to  contest  the  fact  of  its  4 1.  A.  166):  4  All.  14  and  384;  5  All. 

I            execution,    8    Ben.    Appx.    28.      If  84. 
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57,  64,  65  and  66,  the  translation  shall  be  treated  as  if  it  were  the 
original. 

63.  Every  registering  officer  may  at  his  discretion  administer  Power  to 
an  oath  ^  to  any  person  examined  by  him  under  the  provisions  of  ^^i^^i^ter 
this  Act. 

He  may  also  at  his  discretion  record  a  note  of  the  substance  Record  of 
of  the  statement  made,  by  each  such  person,  and  such  statement  ^  gtate^ 
shall  be  read  over,  or  (if  made  in  a  language  with  which  such  menti. 
person  is  not  acquainted)  interpreted  to  him  in  a  language  with 
which  he  is  acquainted,  and  if  he  admits  the  correctness  of  such 
note,  it  shall  be  signed  by  the  registering  officer. 

Every  such  note  so  signed  shall  be  admissible  for  the  purpose  of 
proving  that  the  statements  therein  recorded  were  made  by  the 
persons  and  under  the  circumstances  therein  stated. 

((7).  Sjpecial  Duties  of  Svh-Registrar, 

64.  Every  Sub-Registrar  on   registering  a   non-testamentary  Procedure 
document  relating  to  immoveable  property  not  wholly  situate  in  ^J^'^g"'*'^*' 
his  own  sub-district,  shall  make  a  memorandum  thereof  and  of  the  dociunent 
endorsement  and  certificate  (if  any)  thereon,  and  send  the  same  to  ^^^^  ^ 
every  other  Sub- Registrar  subordinate  to  the  same  Registrar  as  him-  ate  in 
self  in  whose  sub-district  any  part  of  such  property  is  situate,  and  several aub- 
such  Sub-Registrar  shall  file  the  memorandum  in  his  Book  No.  i. 

65.  Every   Sub-Registrar   on    registering   a  non-testamentary  Procedure 
document  relating  to  immoveable  property  situate  in  more  districts  IL!^  „* 
than  one,  shall  also  forward  a  copy  thereof  and  of  the  endorsement  rdates  to 
and  certificate  (if  any)  thereon,  together  with  a  copy  of  the  map  or  ^^4  ^*°" 
plan  (if  any)  mentioned  in  section  21,  to  the  Registrar  of  every  several 
district  in  which  any  part  of  such  property  is  situate  other  than  <ii8tricti, 
the  district  in  which  his  own  sub-district  is  situate. 

The  Registrar  on  receiving  the  same  shall  file  in  his  Book  No.  i 
the  copy  of  the  document  and  the  copy  of  the  map  or  plan  (if  any), 
and  shall  forward  a  memorandum  of  the  document  to  each  of  the 
Sub-Registrars  subordinate  to  him  within  whose  sub-district  any 
part  of  such  property  is  situate ;  and  every  Sub-Registrar  receiving 
such  memorandum  shall  file  it  in  his  Book  No.  i. 

(2>).  Sjpecial  Duties  of  Registrar, 

66.  On  registering  any  non-testamentary  document  relating  to  Procedure 
immoveable  property,  the  B^gistrar  shall  forward  a  memorandum  ^^j!'" 
of  such  document  to  each  Sub-Registrar  subordinate  to  himself  in  ments  re- 
whose  sub-district  any  part  of  the  property  is  situate.  lating  to 

^  This  includes  affirmation,  supra,  vol.  I.  p.  489. 
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He  shall  also  forward  a  copj  of  such  document,  together  with  a 
copy  of  the  map  or  plan  (if  any)  mentioned  in  section  21,  to  every 
other  Registrar  in  whose  district  any  part  of  such  property  is 
situate. 

Such  Registrar  on  receiving  any  such  copy  shall  file  it  in  his 
Book  No.  I,  and  shall  also  send  a  memorandum  of  the  copy  to  each 
of  the  Sub- Registrars  subordinate  to  him  within  whose  sub- 
district  any  part  of  the  property  is  situate. 

Every  Sub^Registrar  receiving   any  memorandum   under   this 

section  shall  file  it  in  his  Book  No.  i. 

Prooedare       Q7.  Qn  ^ny  document  being  registered  under  section  30,  clause 

tionunder  (^)>  ^  ^VJ  ^^  ^^^^  document  and  of  the  endorsements  and  certificate 

Motion  30,  thereon    shall   be    forwarded    to   every   Registrar  within   whose 

""*  C  >  district  any  part  of  the  property  to  which  the  instrument  relates 

is  situate,  and  the  Registrar  receiving  such  copy  shall  follow  the 

procedure  prescribed  for  him  in  the  first  clause  of  section  66. 

{E).  Of  the  controlling  Powers  of  Regiairara  and 

Inspectors  General, 
BegiBtnr        68.  Every  Sub-Registrar  shall  perform  the  duties  of  his  office 
*°  z?^^'^"  ^°^®^  ^®  superintendence  and  control  of  the  Registrar  in  whose 
control        district  the  office  of  such  Sub-Registrar  is  situate. 
Sub-Regis-       Every   Registrar   shall    have  authority   to    issue   (whether   on 
complaint  or  otherwise)  any  order  consistent  with  this  Act  which 
he  considers  necessary  in  respect  of  any  act  or  omission  of  any 
Sub-Registrar  subordinate  to  him,  or  in  respect  of  the  rectification 
of  any  error  regarding  the  book  or  the  office  in  which  any  docu- 
ment shall  have  been  registered. 
Ingpecior        69.  The   Inspector   General   shall   exercise    a    general   super- 
suTOrin-      intendence  over  all  the  registration-offices  in  the  territories  under 
tend  regis-  the  Local  Government,  and  shall  have  power  from  time  to  time  to 

tration-       make  rules  consistent  with  this  Act — 

omces. 

His  power       providing  for  the  safe  custody  of  books,  papers  and  documents, 

to  make      and  also  for  the  destruction  of  such  books,  papers  and  documents 

as  need  no  longer  be  kept ; 

declaring  what  languages  shall  be  deemed  to  be  commonly  used 
in  each  district ; 

declaring  what  territorial  divisions  shall  be  recognised  under 
section  21  ; 

regulating  the  amount  of  fines  imposed  under  sections  24  and  34, 
respectively ; 

regulating  the  exercise  of  the  discretion  reposed  in  the  regis- 
tering officer  by  section  63  ; 


rules. 
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regulating  the  form  in  which  registering  officers  are  to  make 
memoranda  of  documents ; 

regulating  the  authentication  by  Registrars  and  Sub-Eegistrars 
of  the  books  kept  in  their  respective  offices  under  section  51 ; 

declaring  the  particulars  to  be  contained  in  Indexes  Nos.  I,  II, 
III  and  IV,  respectively ; 

declaring  the  holidays  that  shall  be  observed  in  the  registration- 
offices  ; 

and,  generally,  regulating  the  proceedings  of  the  Begistrars  and 
Sub-Kegistrars. 

The  rules  so  made  shall  be  submitted  to  the  Local  Government 
for  approval,  and,  after  they  have  been  approved,  they  shall  be 
published  in  the  official  Gazette  ^  and  shall  then  have  the  same 
force  as  if  they  were  inserted  in  this  Act*. 

70.  The  Inspector  General  may  also,  in  the  exercise  of  his  dis-  His  power 
cretion,  remit  wholly  or  in  part  the  diflFerence  between  any  fine  ^  remit 
levied  under  section  24  or  section  34,  and  the  amount  of  the  proper 
registration-fee. 

PART  XII. 


OF   REFUSAL   TO   KEOISTER. 


71.  Every  Sub-Registrar  refusing  to  rqgister  a  document. 


Masons 


except  on  the  ground  that  the  property  to  which  it  relates  is  not  ^^^  refusal 
situate  withiu  his  sub-district,  ^  bere- 

shall  make  an  order  of  refusal  and  recoi-d  his  reasons  for  such  corded, 
order  in  his  Book  No.  2,  and  endorse   the  words   *  registration 
refused '  on  the  document ;  and  on  application  made  by  any  person 
executing  or  claiming  under  the  document,  shall,  without  payment 
and  unnecessary  delay,  give  him  a  copy  of  the  reasons  so  recorded. 

No  registering  officer  ^shall  accept  for  registration  a  document 


*  See  Fort  St.  George  Gazette, 
Supplement,  13  March,  1883:  Boni' 
half  Oovemment  Gazette,  7  March, 
1878,  Part  I,  pp.  127-156,  and  the 
numbers  of  the  Calcutta  Gazette  oiied 
in  Macpherson's  Lists,  p.  347 :  the 
Fanjdb  Gazette,  16  Dec.  1880,  Part 
I,  p.  427 :  the  Centred  Provinces 
Gazette^  13  April  1881, 30  Nov.  1883 : 
the  British  Burma  Gazette,  Part  II, 
2  Dec.  1879,  P-  260:  I  Nov.  1880, 
p.  395:  29  Aug.  1881,  p.  254:  31 
July  1883,  p.  236:  the  Assam  Gazette, 


29  Dec.  1877,  Part  I,  p.  476. 

^  This  section  does  not  empower 
the  Registrar  General  to  make  a  rule 
directing  by  what  particular  descrip- 
tion of  evidence  a  person  producing 
a  deed  to  be  registered  shall  prove 
his  right  to  have  it  registered.  Nor 
can  he  frame  a  special  law  different 
from  the  ordinary  law  of  evidence, 
as  to  what  fact  shall  be  proved  by 
oral,  and  what  by  documentary  evi- 
dence, 16  Suthi  Civ.  H.  180. 


1 1 28  THK    FIRST    APPENDIX. 

80  endorsed  unless  and  until,  under  the  provisions  hereinafter  con- 
tained ^y  the  document  is  directed  to  he  registered. 

Power  to  72.  Except  where  the  refusal  is  made  on  the  ground  of  denial 
JJJ^J]^^  of  execution*,  an  appeal  shall  lie  against  an  order  of  a  Suh-Registrar 
of  Sab-  refusing  to  admit  a  document  to  registration  (whether  the  registra- 
1*^?^*"'  tion  of  such  document  is  compulsory  or  optional)  to  the  Kegistrar 
regiftn-  to  whom  such  Suh-Registrar  is  suhordiDate,  if  presented  to  such 
lion  on  Registrar  within  thirty  days  from  the  date  of  the  order;  and  the 
^er  ^*>^«  B^strar  may  reverse  or  alter  such  order : 

denial  of  and  if  the  order  of  the  Registrar  directs  the  document  to  be 
exeea  on.  yggjgi^gj,^  j^u^j  ^jj^  document  is  duly  presented  for  registration 
within  thirty  days  after  the  making  of  such  order,  the  Sub- 
Registrar  shall  obey  the  same,  and  thereupon  shall,  so  far  as  may 
be  practicable,  follow  the  procedure  prescribed  in  sections  58,  59 
and  60;  and  such  registration  shall  take  effect  as  if  the  docu- 
ment had  been  registered  when  it  was  first  duly  presented  for 
registration. 

Applies-  73.  When  a  Sub-Registrar  has  refused  to  register  a  document 

Sub-Bed^-  ^^  *^®  ground  that  any  person  by  whom  it  purports  to  be  executed, 
trarrefaaes  or  his  representative  or  assign,  denies  its  execution, 
to  register  j^jjy  person  claiming  under  such  document,  or  his  representative, 
of  denial  assign  or  agent  authorised  as  aforesaid,  may,  within  thirty  days 
of  exeou-  after  the  making  of  the  order  of  refusal,  apply  to  the  Registrar  to 
whom  such  Sub-Registrar  is  subordinate  in  order  to  establish  his 
right  to  have  the  document  registered. 

Such  application  shall  be  in  writing  and  shall  be  accompanied 
by  a  copy  of  the  reasons  recorded  under  section  7 1,  and  the  state- 
ments in  the  application  shall  Be  verified'  by  the  applicant  in 
manner  required  by  law  for  the  verification  of  plaints  *. 

Procedure  74.  In  such  case,  and  also  where  such  denial  as  aforesaid  is 
J^^^*'  made  before  a  Registrar  in  respect  of  a  document  presented  for 
such  appli-  registration  to  him,  he  shall  as  soon  as  conveniently  may  be 
'^^^^*        enquire— 

(a)  whether  the  document  has  been  executed  ^ ; 

(6)  whether  the  requirements  of  the  law  for  the  time  being  in 
force  have  been  complied  with  on  the  part  of  the  applicant  or 
person  presenting  the  document  for  registration,  as  the  case  may 
be,  so  as  to  entitle  the  document  to  registration. 

^  See  sec.  73.  ^  As  to  the  absence  of  verification^ 

^  As  to  what '  denial  of  execution '      see  10  Cal.  604. 
includes,  see  5  Cal.  445.  *  Supra,  p.  495.  '  7  CaL  736. 
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75.  If  the  Registrar  finds  that  the  document  has  been  executed  Order  to 

and  that  the  said  requirements  have  been  complied  with,  he  shall  '®^8*®^ 

^  ,  *  '  and  pro- 

order  the  document  to  be  registered.  cedure 

And  if  the  document  be  duly  presented  for  registration  within  thereon.  ^ 
thirty  days  after  the  making  of  such  order,  the  registering  officer 
shall   obey   the   same,  and   thereupon   shall,   so  far   as   may  be 
practicable,  follow  the  procedure  prescribed  in  sections   58,  59 
and  60. 

Such  registration  shall  take  efiPect  as  if  the  document  had  been 
registered  when  it  was  first  duly  presented  for  registration. 

The  Registrar  may,  for  the  purpose  of  any  enquiry  under 
section  74,  summon  and  enforce  the  attendance  of  witnesses,  and 
compel' them  to  give  evidence  as  if  he  were  a  Civil  Court;  and  he 
may  also  direct  by  whom  the  whole  or  any  part  of  the  costs  of  any 
such  enquiry  shall  be  paid,  and  such  costs  shall  be  recoverable  as 
if  they  had  been  awarded  in  a  suit  under  the  Code  of  Civil 
Procedure. 

76.  Every  Registrar  refusing —  Refusal  by 
(a)  to  register  a  document  except  on  the  gi-ound  that  the  pro-  Registrar. 

perty  to  which  it  relates  is  not  situate  within  his  district  or  that 
the  document  ought  to  be  registered  in  the  office  of  a  Sub- 
Registrar,  or 

(6)  to  direct  the  registration  of  a  document  under  section  7  2  or 
section  75, 

shall  make  an  order  of  refusal  and  record  the  reasons  for  such 
order  in  his  Book  No.  2,  and  on  application  made  by  any  person 
executing  or  claiming  under  the  document,  shall,  without  un- 
necessary delay,  give  him  a  copy  of  the  reasons  so  recorded. 

No  appeal  lies  from  any  order  under  this  section  or  section  72. 

77.  Where  the  Registrar  refuses  ^  to  order  the  document  to  be  Suit  in 
registered,  under  section  72  or  section  76,  any  person  claiming  *^*?®^ 
under  such  document  S  or  his  representative,  assign  or  agent,  may, 
within  thirty  days  after  the  making  of  the  order  of  refusal,  in- 
stitute in  the  Civil  Court  within  the  local  limits  of  whose  original 
jurisdiction  is  situate  the  office  in  which  the  document  is  sought  to 

be  registered,  a  suit'  for  a  decree  directing  the  document  to  be 

^  13  Cal.  264.  Bom.   269.    An  appeal  lies  from    a 

^  I  All.  318.  decree  in  such  a  suit,  which  must  be 

'  5  Cal.  445 :  7  Mad.  535 :  3  All.  brought  in  the  Court  of  the  lowest 

397,  followed  in  9  Cal.  150,  851,  and  competent  jurisdiction,  8  Bom.  269. 

6  All.  460.    The  Limitation  Act,  sec.  As  to  the  court-fee  (rs.  10)  payable 

5,  applies,  8  Cal.  910.    The  Registrar  on  such  appeals,  see  8  Cal.  515. 

need  not  be  a  party,  5  Cal.  445 :  8 
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registered  in  such  office,  if  it  be  duly  presented  for  registration 
within  thirty  days  after  the  pasbing  of  such  decree;  and  the 
provisions  contained  in  the  second  and  third  paragraphs  of  section 
75  shall,  mtUatis  mtUandis,  apply  to  all  documents  so  presented, 
and  notwithstanding  anything  contained  in  this  Act,  the  document 
shall  be  receivable  in  evidence  in  such  suit 

PART  XIII. 

OF   THE    FEES   FOR   REGISTRATION,    SEARCHES 

AND   COPIES. 

Fees  to  be       78.  Subject  to  the  approval  of  the  Governor  Qeneral  in  Council, 
Local  ^      ^^®  Local  Oovemment  shall  prepare  a  table  of  fees  payable — 
Govern-  for  the  registration  of  documents : 

meiit,  £jjj.  Bearching  the  registers : 

for  making  or  granting  copies  of  reasons,  entries  or  documents, 
before,  on  or  after  registration : 

And  of  extra  or  additional  fees  payable — 

for  every  registration  under  section  30 : 

for  the  issue  of  commissions : 

for  filing  translations : 

for  attending  at  private  residences  : 

for  the  safe  custody  and  return  of  documents ; 

and  for  such  other  matters  as  appear  to  the  Local  Govei*nment 
necessary  to  effect  the  purposes  of  this  Act. 
Alteration       The  Local  Government  may  from  time  to  time,  subject  to  the 
of  fees.        i^^Q  approval,  alter  such  table. 

Publica-  79.  A  table  of  the  fees  so  payable  shall  be  published  in  the 

tionoffees.  ^£^^1^1  Gazette  \  and  a  copy  thereof  in  English  and  the  vernacular 

language  of  the  district  shall  be  exposed  to  public  view  in  every 

registration-office. 

Fees  pay-        80.  All  fees  for  the  registration  of  documents  under  this  Act 
tat*  ^n^  shall  be  payable  on  the  presentation  of  such  documents. 

PART  XIV. 

OF    PENALTIES. 

Incor-  81.  Every  registering   officer  appointed  under  this   Act*  and 

(^dorainir    ^'^^T  person  employed  in  his  office  for  the  purposes  of  this  Act, 

A  See  Macphep8on*B  Lists ^  1884,  Oudh),  465  (Panjib),  510  (Central 
pp.  1 1 4  (Madras),  23a  (Bombay),  347  Provinces),  538  (Burma),  575  (Coorg), 
(Bengal),  433  (N.  W.  Provinces  and      597  (Andaman  and  Nicobar  Islands). 
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who,  being  charged  with  the  endorsing,  copying,  translating  or  copying, 
registering  of  any  document   presented   or   deposited   under  its  ®*®-  f^^'., 
provisions,  -endorses,   copies,   translates  or  registers  such   docu-  intent  to 
ment  in  a  manner  which  he  knows  or  believes  to  be  incorrect,  injure, 
intending   thereby  to   cause,  or  knowing  it   to   be   likely   that 
he   may  thereby  cause,  injury,  as  defined  in  the  Indian  Penal 
Code^,  to  any  person,  shall  be  punished  with  imprisonment  for 
a  term  which  may  extend  to  seven  years,  or  with  fine,  or  with 
both  \ 


82.  Whoever  commits  any  of  the  following  offences  shall  be 
punishable  with  imprisonment'  for  a  term  which  may  extend  to 
seven  years,  or  with  fine,  or  with  both : 

(a)  intentionally  makes  any  false  statement,  whether  on  oath  or 
not,  and  whether  it  has  been  recorded  or  not,  before  any  ofiicer* 
acting  in  execution  of  this  Act,  in  any  proceeding  or  inquiry' 
under  this  Act ; 

(6)  intentionally  delivers  to  a  registering  officer,  in  any  pro- 
ceeding under  section  19  or  section  21,  a  false  copy  or  translation 
of  a  document,  or  a  false  copy  of  a  map  or  plan ; 

(c)  falsely  personates  another,  and  in  such  assumed  character 
presents  any  document,  or  makes  any  admission  or  statement,  or 
causes  any  summons  or  commission  to  be  issued,  or  does  any  other 
act  in  any  proceeding  or  enquiry  under  this  Act  * ; 

(d)  abets  within  the  meaning  of  the  Indian  Penal  Code"^  anything 
made  punishable  by  this  Act  ®. 

83.  A  prosecution  for  any  offence  under  this  Act  coming  to  the 
knowledge  of  a  registering  officer  in  his  official  capacity  may  be 
commenced  by  or  with  the  permission  of  the  Inspector  General,  the 
Branch  Inspector  General  of  SLnd,  the  Begistrar  or  the  Sub- 
Kegistrar,  in  whose  territories,  district  or  sub-district,  as  the  case 
may  be,  the  offence  has  been  committed  *. 


Making 

false 

statements. 


Delivering 
false  copy 
or  transla- 
tion. 

False  per- 
sonation. 


Abetment 
of  offences. 

Commence- 
ment of 
prosecu- 
tions. 


sec.  44. 
2  20  Suth.  Cr.  R.  49. 
'  including  a  sub-registrar,  6  Suth. 
Cr.  R.  81. 

*  rigorous  or  simple,  Act  I  of  1868. 
No  sanction  is  necessary  to  instituting 
a  prosecution  under  sect.  82,  11  Cal. 
566,  dissenting  on  this  point  from  10 
Cal.  604. 

»  23  Suth.  Cr.  R.  55. 

*  2  Ben.  App.  Cr.  25. 
^  sec.  loj  et  8eq. 

Suth.  Cr.  R.  99:    8  ibid.   16, 


where  Macpherson  J.  held  (under 
the  corresponding  section  of  Act  XX 
of  1866)  that  the  abettor  might  be 
punished  more  severely  than  his 
principal. 

•  10  Suth.  Cr.  R.  5.  As  to  trial  by 
a  magistrate  who  has  instituted  the 
prosecution  in  his  capacity  of  sub- 
registrar,  see  8  Ben.  422.  As  to  a 
sub-registrar's  duty  when  an  offence 
in  the  registration  of  a  document 
is  committed  before  him,  see  4  Ben. 
Appx.  69. 
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J  uritdio*  Ofieoces  punishable  under  this  Act  shall  be  triable  by  any  Court 
or  officer  exercising  powers  not  less  than  those  of  a  Magistrate  of 
the  second  ^  class  :* 

Provided  that,  in  imposing  penalties  under  this  Act,  no  such 
Court  or  officer  shall  exceed  the  limits  of  jurisdiction  prescribed 
by  the  law  for  the  time  being  in  force  as  to  such  Court  or  officer. 

Finei.  All   fines  imposed   under  this  Act  may  be  recovered,  if  for 

offences  committed  outside  the  limits  of  the  Presidency- towns,  in 
the  manner  prescribed  by  the  Code  of  Criminal  Procedure  *,  and  if 
for  offences  committed  within  those  limits,  in  the  manner  prescribed 
by  any  Act  regulating  the  police  of  such  towns  for  the  time  being 
in  force  *. 

Ragieter-         84.  Every  registering  officer  appointed  under  this  Act  shall  be 
to*be   ^^"  deemed  a  public  servant  within  the  meaning  of  the  Indian  Penal 
*  public        Code  *. 
seryants.'         Every  person  shall  be  legally  bound  to  furnish  information  to 

such  registering  officer  when  required  by  him  to  do  so.     And  in 

section  228  of  the  same  Code,  the  words  'judicial  proceeding'  shall 

include  any  proceeding  under  this  Act. 

A  Registrar  shall,  but  a  Sub-Registrar  shall  not*,  as  such,  be 

deemed  a  Court  within  the  meaning  of  sections  435  and  436  of  the 

Code  of  Criminal  Procedure. 

PART  XV. 

MISGELLAKEOUS. 

Unclaimed      85.  Documents  (other  than  wills)  remaining  unclaimed  in  any 
tB         registration-office,    for   a   period   exceeding    two    years,   may   be 
destroyed. 

Exemption       86.  No  registering  officer  shall  be  liable  to  any  suit,  claim  or 
.    ^g**®''  demand  by  reason  of  anything  in  good  faith  done  or  refused  in  his 
official  capacity. 

Their  acts  87.  Nothing  done  in  good  faith  pursuant  to  this  Act,  or  any 
dated'b  ^^^  hereby  repealed,  by  any  registering  officer,  shall  be  deemed 
defect  in     invalid  merely  by  reason  of  any  defect  in  his  appointment  or 

appoint-      procedure '. 
ment,  etc. 

^  See  Act  No.  XII  of  1879,  section  *  Inserted  in  consequence    of    13 

106.    As  to  the  former  law  see  6  Ben.  Appz.  40.     But  clause  3  of  sec. 

Ben.  692  :  5  Bom.  H.  C,  Or.  Ca.  7.  84  of  the  Begistration  Act  seems  now 

^  Act  XII  of  1872,  sec.  106.  impliedly  repealed  by  Act  X  of  1882, 

^  Supra,  p.  200.  sec.  483,  supra,  p.  233. 

*  See  Act  V  of  1861,  sees.  37-40:  ^  For   illustrations    of   defects    in 

in  Madras,  XXIV  of  1859,  sec.  52.  procedure  see  1 5  Ben.  228;  (S.  C.  L.  R. 

5  See  20  Suth.  Cr.  K.  49.  a  I.  A.  210)  :  6  Bom.  96 :  7  N.  W.  P. 
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88.  Notwithstanding  anything  herein  contained,  it  shall  not  be  Begistra^ 
necessaiy  for  any  officer  of  Government,  or  for  the  Administrator  ^^       t 
General  of  Bengal,  Madras  or  Bombay,  or  for  any  Official  Trustee,  executed 
or  Official  Assignee,  or  for  the  Sheriff,  Receiver  or  Registrar  of  a  ^y  Crovem- 
High  Court,  to  appear  in  person  or  by  agent  at  any  registration-  officers,etc. 
office  in  any  proceeding  connected  with  the  registration  of  any  in- 
strument executed  by  him  in  his  official  capacity,  or  to  sign  as 
provided  in  section  58. 

.  But  when  any  instrument  is  so  executed,  the  registering  officer 
to  whom  such  instrument  is  presented  for  registration  may,  if  he 
think  fit,  refer  to  any  Secretary  to  Government  or  to  such  officer 
of  Government,  Administrator  General,  Official  Trustee,  Official 
Assignee,  Sheriff,  Receiver  or  Registrar,  as  the  case  may  be,  for 
information  respecting  the  same,  and,  on  being  satisfied  of  the 
execution  thereof,  shall  register  the  instrument. 

89.  Every  officer  granting  a  certificate  under  the  Land  Improve-  Certifi- 
ment  Act,  1871,  shall  send  a  copy  of  such  certificate^  to  the  regis-  ^^d^iJn?' 
tering  officer  within  the  local  limits  of  whose  jurisdiction  the  whole  provement 
or  any  part  of  the  land  to  be  improved,  or  of  the  land  to  be  granted       '  ^^^'' 
as  collateral  security,  is  situate,  and  such  registering  officer  shall  file 

the  copy*  in  his  Book  No.  i. 

Every  Court  granting  a  certificate  under  section  316  of  the  Code  Certificate 
of  Civil  Procedure  shall  send  a  copy  of  such  certificate   to  the  ^^  ^  p 
registering  officer  within  the  local  limits  of  whose  jurisdiction  the  cedure 
whole  or  any  part  of  the  immoveable  property  comprised  in  such  ^<^®» 
certificate  is  situate,  and  such  officer  shall  file  the  copy  in  his  Book 
No.  I  \ 

Every  officer  granting  a  loan  under  the  Agriculturists'  Loans  Mortgages 
Act,   1884,  shall   send   a   copy  of  any  instrument  whereby  im-  ^^f^ 
moveable  property  is  mortgaged  for  the  purpose  of  securing  the  turists' 
repayment  of  the  loan,  and  if  any  such  property  is  mortgaged  for  ^^^^^'go 
the  same  purpose  in  the  order  granting  the  loan,  a  copy  also  of       ' 
that  order  to  the  registering  officer  within  the  local  limits  of  whose 
jurisdiction  the  whole  or  any  part  of  the  property  so  mortgaged  is 
situate,  and  such  registering  officer  shall  file  the  copy  or  copies,  as 
the  case  may  be,  in  his  Book  No.  i '. 


119  :  4  All.  40.    For  instances  of  de-  under  the  Land  Improvement  Loans 

fects  not  cured  by  sec.  87,  see  10  Act,   1883,  shall  send  a  copy  of  his 

Bom.  H.  C.  98 :  4  All.  87.  order.' 

^  Where  the  Land  Improvement  ^  See  Act  No.  XII  of  1879,  s®^* 

Loans  Act  XIX  of  1883  is  in  force,  107 :  3  Mad.  41 :  5  All.  84. 
read :  'Every  oflBcer  granting  a  loan  ^  Act  VII  of  1886,  sec.  3,  cl.  (3). 


II34 


THE   FIRST   APPENDIX. 


Exemptions  from  Act, 

Exemption  QQ.  Nothing  contained  in  thia  Act  or  in  Act  No.  VIII  of  1871 
docamentt  ^^  ^^  *^y  ^^  thereby  repealed  shall  be  deemed  to  require,  or  to 
executed  have  at  any  time  required,  the  registration  of  any  of  the  following 
Sl^'rof    documents  or  maps:- 

Govern-  (a)  Documents  issued,  received  or  attested  by  any  officer  en- 

™«nt»         gaged  in  making  a  settlement  or  revision  of  settlement  of  land- 
revenue,  and  which  form  part  of  the  records  of  such  settlement. 

(6)  Documents  and  maps  issued,  received  or  authenticated  by 
any  officer  engaged  on  behalf  of  Government  in  making  or  revising 
the  survey  of  any  land,  and  which  form  part  of  the  record  of  such 
survey. 

(c)  Documents  which,  under  any  law  for  the  time  being  in  force, 
are  filed  periodically  in  any  revenue-office  by  patw^rls  or  other 
officers  charged  with  the  preparation  of  village-records. 

((£)  Sanads,  in^  title-deeds  and  other  documents  purporting  to 
be  or  to  evidence  grants  or  assignments  by  government  of  land  or 
of  any  interest  in  land. 

(e)  Notices  given  under  section  74  or  section  76  of  the  Bombay 
Land  Revenue  Code,  1879,  of  relinquishment  of  occupancy  by 
occupants,  or  of  alienated  land  by  holders  of  such  land  ^. 

But  all  such  documents  and  maps  shall,  for  the  purposes  of 
sections  48  and  49,  be  deemed  to  have  been  and  to  be  registered  in 
accordance  with  the  provisions  of  this  Act. 

Inspection       01.  Subject  to  such  rules  and  the  previous  payment  of  such  fees 

and  c^ies  ^^  ^jj^  JjocsA  Government  from  time  to  time  prescribes  in  this 

docu-  behalf,  all  documents  and  maps  mentioned  in  section  90,  clauses 

mente.        ^^^^  ^5^^  f^^)  and  (e),  and  all  registers  of  the  documents  mentioned 

in   clause  {d),  shall    be   open   to    the   inspection   of  any  person 

applying  to  inspect  the  same,  and,  subject  as  aforesaid,  copies  of 

such  documents  shall  be  given  to  all  persons  applying  for  such 

copies. 

Burmese  92.  All  rules  relating  to  registration  heretofore  enforced  in 
registrar^  British  Burma  shall  be  deemed  to  have  had  the  force  of  law,  and 
confirmed,  no  suit  or  other  proceeding  shall  be  maintained  against  any  officer 

or  other  person  in  respect  of  anything  done  under  any  of  the  said 

rules. 

^  Act  VII  of  1886,  sec.  6. 
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Each  of  the  two  Acts,  VI  and  VII  of  1888,  copaprised  in  this  Appendix 
makes  important  amendments  in  the  Code  of  Civil  Procedure.  Un- 
fortunately these  Acts  arrived  in  England  after  the  body  of  the  Code 
had  been  printed  off,  too  late,  therefore,  for  the  amendments  to  be 
inserted  in  their  proper  places. 

Act  VI  of  1888  alters  the  rules  relating  to  imprisonment  for  debt.  Act  VI  of 
It  prohibits  the  arrest  or  imprisonment  of  women  in  execution  of  ^888. 
decrees  for  money,  and  thus  makes  the  law  what  it  is  assumed  to 
be  in  the  Married  Women's  Property  Act,  1874,  sec.  8.  In  the  case  of 
male  debtors,  it  gives  every  Court  executing  a  decree  a  discretionary 
power  to  refuse  a  warrant  of  arrest  at  the  pleasure  of  a  decree- 
holder,  and  section  4  (based  on  the  Presidency  Small  Cause  Courts'  Act, 
1882,  sec.  30,  and  on  the  Debtors'  Bill,  1886,  sec.  4)  provides  that  when 
a  judgment-debtor  who  has  been  arrested  is  brought  before  the  Court 
before  being  committed  to  prison,  the  Court  may  order  his  release 
if  he  is  unable  to  pay  the  amount  of  the  decree  and  there  is  no 
reason  to  suppose  that  he  has  obstructed  or  will  obstruct  the  decree- 
holder  in  the  execution  of  the  decree. 

Section  8  provides  that  when  a  person  in  ill-health  has  been 
arrested,  it  shall  be  in  the  discretion  of  the  Court  to  refuse  to  commit 
him  to  prison,  and  that  when  a  person  has  been  released  from  arrest 
or  imprisonment  on  the  ground  of  illness,  he  is  liable  to  be  re- 
arrested. 

Of  Act  VII  of  1888  the  following  sections  require  special  notice  : —  Act  VII  of 

Section  3  is  intended  to  preserve  the  summary  character  of  rent-  1888. 
litigation,  which  the  rulings  reported  in  9  Cal.  295  and  5  All.  406  would 
otherwise  have  destroyed. 

Section  5  removes  one  of  the  objections  to  maintaining  suits  in 
British  India  on  judgments  of  foreign  Courts. 

The  need  of  section  6  is  felt  where,  as  in  the  Panjdb  and  the 
Lower  Provinces,  large  areas  are  subject  to  fluvial  action. 

Sections  10,  11,  15  and  16  are  intended  to  accommodate  the  lan- 
guage of  the  Code  more  closely  to  the  system  of  process-serving  which 
prevails  in  some  parts  of  India. 

Section  12  admits  of  summonses  being  sent  for  service  to  Superin- 
tendents of  foreign  States  and  to  Courts  established  or  continued  by 
the  Governor-General  in  Council  in  foreign  territory,  as  well  as  to 
British  Residents  and  Agents. 

Section  17  empowers  the  Local  Government  to  require  evidence  to 
be  recorded  in  English.  It  follows  the  Code  of  Criminal  Procedure, 
sec.  357  et  seq.,  as  well  as  local  provisions  in  the  Central  Provinces, 
Oudh,  and  Burma. 
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Section  21  makes  sec.  216  of  the  Code  applicable  not  only  to  the 
equitable  cases  of  set-off  mentioned  in  7  AIL  284,  but  also  to  any 
equitable  right  to  set-off  a  sum  which  is  not  a  debt. 

Section  24  empowers  Courts  in  British  India  to  send  decrees  for 
execution  to  those  Courts  out  of  British  India  which  are  authorised, 
by  sec.  229  of  the  Code,  to  cause  their  decrees  to  be  executed  by  British 
Indian  Courts. 

Section  28  exempts  fxt>m  liability  to  sale  in  execution  of  a  decree 
of  a  civil  Court  any  moveable  property  which  any  local  law  exempts 
from  liability  to  sale  in  satisfaction  of  an  arrear  of  land-revenue. 

Section  31,  subnaection  4,  declares  Chapter  XX  of  the  Code  inap- 
plicable to  the  Presidency  towns.    The  inconvenience  of  having  two  ^ 
different  systems  of  insolvency-law  in  force  in  the  same  place  is 
obvious. 

The  object  of  sections  37,  38,  40,  and  41  is  to  remove  the  difficulties 
which  have  recently  attended  litigation  on  behalf  of  the  minor  Raja 
of  Eapurthala,  one  of  the  ruling  chiefs  of  the  Paigdb,  and  a  landholder  . 

in  that  Province  and  in  Oudh.  J 

Sections  49-52  extend  the  discretion  of  Appellate  Courts,  which  ^ 

was  thought  to  be  unduly  limited  by  the  parts  of  the  Code  to  which  | 

these  sections  refer. 

Section  60  gives  power  to  refer  to  the  High  Court  questions  as  to 
jurisdiction  in  small  causes,  and  enables  the  District  Courts  to  submit  | 

for  revision  proceedings  had  under  mistake  ab  to  such  jurisdiction.  j 

Act  YII  of  1888  also  amends  the  Limitation  Act  and  the  Registra- 
tion Act.  Of  these  amendments  the  most  important  is  that  made  by 
sections  32,  53,  and  66,  which  extend  to  six  months  the  period  of  ^ 

limitation  for  applications  under  sections  365,  366,  and  368  of  the  Code,  ii 

and  provide  for  such  applications  being  admitted  after  that  period  in  ' 

exceptional  cases.    They  have  been  made  in  their  proper  places,  supra, 
pp.  1000,  looi,  1 1 10,  1 120. 


ACT  No.   VI  OF   1888. 

Passed  by  the  Govebnoe  Genebal  os-  India  in  Council. 
(^Received  the  assent  of  the  Governor  General  on  the  2yd  March,  1888.) 
An  Act  to  Amend  the  Law  Relating  to  Imfbisonment  fob  Debt. 

Whereas  it  is  expedient  to  amend  the  law  relating  to  imprison- 
ment for  debt ;  It  is  hereby  enacted  as  follows  : — 

1.  (i)  This  Act  may  be  called  the  Debtors  Act,  1888 ;  and  Title,  com* 

(2)  It  shall  come  into  force  at  once.  m^^^  ^^ 

(3)  The  several  portions  thereof  have  the  same  local  extent  as  ®^*«^t' 
the  enactments  to  which  they  respectively  relate. 

2.  After  section  245  of  the  Code  of  Civil  Procedure  the  follow-  Prohibi- 
inff  sections  shall  be  inserted,  namely: —  *^**^  ^ 

o  '  •'  arrest  or 

'245  A.  Notwithstanding  anything  in  the  last  foregoing  section  imprison- 

or  in  any  other  section  of  this  Code,  the  Court  shall  not  order  the  "^®?.  ^  . 
**  ^         ^  '  ^  ^  women  in 

arrest  or  imprisonment  of  a  woman  in  execution  of  a  decree  for  execution 
money.  of  decrees 

.  .  ...  for  money, 

'  245B.  (i)  Notwithstanding  anything  in  section  245  or  in  any  Power 

other  section  of  this  Code,  when  an  application  is  for  the  execution  *o  permit 
of  a  decree   for  money  by  the   arrest   and   imprisonment  of  a  'ud^ent- 
judgment-debtor  who  is  liable  to  be  arrested  in  pursuance  of  the  debtors  to 
application,  the  Court  may,  instead  of  issuing  a  warrant  for  his  againgtim- 
arrest,  issue  a  notice  calling  upon  him  to  appear  before  the  Court  prison- 
on  a  day  to  be  specified  in  the  notice  and  show  cause  why  he  "'^®"*- 
should  not  be  committed  to  jail  in  execution  of  the  decree. 

'(2)  If  appearance  is  not  made  in  obedience  to  the  notice,  ihe 
Court  shall,  if  the  decree-holder  so  requires,  issue  a  warrant  for  the 
arrest  of  the  judgment-debtor.' 

3.  In  section  250  of  the  said  Code,  between  the  word  '  shall '  Amend- 

and  the  word  '  issue,'  the  following:  shall  be  inserted,  namely : —      ^^^^  ^^« 

.  .  .  >  J  B.  250  of 

'subject  to  the  provisions  of  sections  245  a  and  245  b  '.  ^  the  Code. 

VOL.   II.  4  D 
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Proceed-         4.  After  section  337  of  the  said  Code  the  following  shall  he 
^2^^^  inserted,  namely  :— 

of  jndg-  *337  A.  (i)  When  a  judgment-dehtor  appears  hefore  the  Conrt 

debtor  in  ^^  ohedience  to  a  notice  issued  under  section  245  b,  or  is  brought 
obedience  before  the  Court  after  beinir  arrested  in  execution  of  a  decree  for 
under  sT  ^^^^Ji  ^od  it  appears  to  the  Court  that  the  judgment-debtor  is 
345  B,  unahle  from  poverty  or  other  sufficient  cause  to  pay  the  amount  of 
^r^^  the  decree  or,  if  that  amount  is  payable  by  instalments,  the  amount 
ezeonticn  of  any  instalment  thereof,  the  Court  may,  upon  such  terms,  if  any, 
of  decree  ^g  [^  thinks  fit,  make  an  order  disallowing  the  application  for  his 
'  arrest  and  imprisonment,  or  directing  his  release,  as  the  case 
may  he. 

'(2)  Before  making  an  order  under  sub-section  (i),  the  Court 
may  take  into  consideration  any  allegation  of  the  decree-holder 
touching  any  of  the  following  matters,  namely  :^> 

*  (a)  the  decree  being  for  a  sum  for  which  the  judgment-debtor 
was  bound  as  a  trustee  or  as  acting  in  any  other  fiduciary  capacity 
to  account ; 

*  (6)  the  transfer,  concealment  or  removal  by  the  judgment-debtor 
of  any  part  of  his  property  after  the  date  of  the  institution  of  the 
suit  in  which  the  decree  was  made,  or  the  commission  by  him  after 
that  date  of  any  other  act  of  bad  faith  in  relation  to  his  property, 
with  the  object  or  effect  of  obstructing  or  delaying  the  decree-holder 
in  the  execution  of  the  decree ; 

*  (c)  any  undue  or  unreasonable  preference  g^ven  by  the  judg- 
ment-debtor to  any  of  his  other  creditors ; 

'  (d)  his  refusal  or  neglect  to  pay  the  amount  of  the  decree  or 
some  part  thereof  when  he  has  or  since  the  date  of  the  decree  has 
had  the  means  of  paying  it ; 

'  {e)  the  likelihood  of  his  absconding  or  leaving  the  jurisdiction  of 
the  Court  with  the  object  or  effect  mentioned  in  clause  (6)  of  this 
sub-section. 

'  (3)  While  any  of  the  matters  mentioned  in  sub-section  (2)  are 
heing  considered,  the  Court  may  in  its  discretion  order  the  judg- 
ment-debtor to  be  imprisoned,  or  leave  him  in  the  custody  of  an 
officer  of  the  Court,  or  release  him  on  his  furnishing  sufficient 
security  for  his  appearance  on  the  requisition  of  the  Court. 

'  (4)  A  judgment-debtor  released  under  this  section  may  be  re- 
arrested. 

'  (5)  If  the  Court  does  not  make  such  an  order  as  is  mentioned 
in  sub-section  (i),  it  shall  cause  the  judgment-debtor  to  be  arrested 
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if  he  has  not  already  been  arrested  and,  subject  to  the  other 
provisions  of  this  Code,  commit  him  to  jail/ 

5.  To  section  380  of  the  said  Code  the  following  shall  be  added,  Security 

namely:—  for  costs  in 

•^  ^       ^  ^  ^  ^    money-suit 

'  On  the  application  of  any  defendant  in  a  suit  for  money  in  by  woman. 

which  the  plaintiff  is  a  woman  the  Court  may  at  any  stage  of  the 
suit  make  a  like  order  if  it  is  satisfied  that  such  plaintiff  does  not 
possess  any  sufficient  immoveable  property  within  British  India  in- 
dependent of  the  property  in  suit.' 

6.  In  section  640  of  the  said  Code,  after  the  words  *  from  arrest  Amend- 
in  execution  of  civil  process '  the  words  *  in  any  case  in  which  the  ™g 
arrest  of  women  is  not  prohibited  by  this  Code '  shall  be  added. 

7.  In  section  642  of  the  said  Code,  for  the  words  and  figures  Amend- 
'except  as  provided  in  Bections  256  and  643'  the  following  shaUbe  H;*,?' 
substituted,  namely: — 

'  except  as  provided  in  section  337  A,  sub-section  (5),  and  sections 
256  and  643'. 

8.  After  section  652  of  the  said  Code  the  .following  shall  be 
added,  namely: — 

*  653'  (i)  -^"fc  ^^7  ti°^6  after  a  warrant  of  arrest  has  been  issued  Cancella- 
under  this  Code,  the  Court  may  cancel  it  on  the  ground  of  the  ^^[^^^  of 
serious  illness  of  the  person  against  whom  the  warrant  was  issued,    arrest. 

'  (2)  "When  a  judgment-debtor  has  been  arrested  under  this  Code  Release 
the  Court  may  release  him  if  in  its  opinion  he  is  not  in  a  fit  state  of  ^f  lUness 
health  to  undergo  imprisonment.  of  judg- 

'  (3)  When  a  judgment-debtor  has  been  committed  to  jail,  he  debtor, 
may  be  released  therefrom — 

*  (a)  by  the  Local  Government,  on  the  ground  of  his  suffering 
from  any  infectious  or  contagious  disease,  or 

*  (b)  by  the  committiDg  Court,  or  any  Court  to  which  that  Court 
is  subordinate,  on  the  ground  of  his  suffering  from  any  serious 
illness. 

'  (4)  A  judgment-debtor  released  under  this  section  may  be  re- 
arrested, but  the  period  of  his  imprisonment  shall  not  in  the 
aggregate  exceed  that  prescribed  in  section  342  or  section  481,  as 

the  case  may  be.' 

Partial 

9.  The  last  sixteen  words  of  section  8  of  the  Married  Women's  ^®P®^yj^  - 
Property  Act,  1874,  and  the  whole  of  section  31  of  the  Ajmere  1874  and 

Courts  Eegulation,  1877,  are  hereby  repealed.  Reg.  I  of 

1877* 

4   D    a  " 
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Am«nd-  10.  (i)  For  the  first  fifty-five  words  of  section  48  of  the  Act  of 

"^  ^J      the  Governor  of  Fort  St.  George  in  Council,  No.  VIII  of  1865,  the 
MadrM       following  shall  be  substituted,  namely: — 

of  1865  *  ^^  person  shall  be  imprisoned  as  a  defauUer  for  a  longer  period 

and  India   than  six  months  whatever  the  amount  of  the  arrears  may  be,  nor 
f  1881       ^^^  ^  longer  period  than  six  weeks  if  the  arrears  do  not  exceed 
fifty  rupees.' 

(a)  For  the  proviso  to  section  163  of  the  North- Western 
Provinces  Rent  Act,  188 1,  the  following  shall  be  substituted, 
namely : — 

*  Provided  that  the  time  for  which  a  debtor  may  be  confined  in 
execution  of  a  decree  under  this  Act  shall  not  exceed  six  weeks 
when  the  amount  decreed  (exclusive  of  costs)  does  not  exceed  fifty 
rupees,  or  six  months  in  any  other  case.' 
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ACT  No,  VII  OF   1888. 

Passed  by  the  Govebnob  Genebal  op  India  in  Council. 
{Beceived  the  assent  of  the  Governor  General  on  the  23rd  March,  1888.) 

An  Act  to  Amend  the  Code  op  Civil  Procedure,  the  Indian 

^•— .  ......  ■       •         "  .     • 

Beoistration  Act,  1877,  and  the  Indian  Limitation  Act,  1877. 

Whereas  it  is  expedient  to  amend  the  Code  of  Civil  Procedure, 
the  Indian  Registration  Act,  ^877,  and  tie  Indian  Limitation 
Act,  1877  ;  It  is  hereby  enacted  as  follows  : — 

1.  (i)  This  Act  may  be  called  the  Civil  Procedure  Code  Amend-  Title  and 
ment  Act,  1888  ;  and  m^^"""^' 

(2)  It  shall  come  into  force  on  the  first  day  of  July,  1888. 

2.  (i)  In  this  Act,  unless  there  is  something  repugnant  in  the  Construc- 
subject  or  context,  'section'  means  a  section,  *  schedule'  a  schedule,  ^°^* 
and  '  Chapter  *  a  Chapter,  of  the  Code  of  Civil  Procedure. 

(2)  Any  reference  in  any  enactment  heretofore  passed  or  here- 
after to  be  passed  to  any  Act  amended  by  this  Act  shall,  so  far  as 
may  be,  be  read  as  if  made  to  that  Act  as  so  amended. 

3.  The  following  shall  be  inserted  after  section  4,  namely : — 

*4A.  (i)  Where   any  Revenue   Courts   are    governed   by  the  Power  to 
provisions  of  the  Code  of  Civil  Procedure  in  those  matters  of  ^^^^  j^^ 
procedure  upon  which  any  special  enactment  applicable  to  them  application 
is  silent'  the  Local  Government,  with  the  previous  sanction  of  the  ^^Z®'^^® 
Governor  General  in  Council,  may,  by  notification  in  the  official 
Gazette,  declare  that  any  portions  of  those  provisions  shall  not  apply 
to  those  Courts,  or  shall  only  apply  to  them  with  such  modifications 
as  the  Local  Government,  with  the  sanction  aforesaid,  may  pre- 
scribe. 

*  (2)  "  Revenue  Court  "  in  sub-section  (i)  means  a  Court  having 
jurisdiction  under  any  local  law  to  entertain  suits  relating  to  the 
rent,  revenue  or  profits  of  land  used  for  agricultural  purposes,  but 
does  not  include  a  Civil  Court  having  original  jurisdiction  under  this 
Code  to  try  such  suits  as  being  suits  of  a  civil  nature  of  which 

*  9  Cal.  295 :  5  All.  406. 
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its  cognizance  is  not  barred  by  any  enactment  for  the  time  being  in 
force.' 

4.  The  second  paragraph  of  section  8  is  hereby  repealed. 

5.  To  section  14  the  following  shall  be  added,  namely : — 

*  Where  a  suit  is  instituted  in  British  India  on  the  judgment  of 
any  foreign  Court'  in  Asia  or  Africa  except  a  Court  of  Record 
established  by  Letters  Patent  of  Her  Majesty*  or  any  predecessor 
of  Her  Majesty  or  a  Supreme  Consular  Court  established  by  an 
Order  of  Her  Migesty  in  Council',  the  Court  in  which  the  suit 
is  instituted  shall  not  be  precluded  from  inquiry  into  the  merits 
of  the  case  in  which  the  judgment  was  passed.' 

6.  The  following  shall  be  inserted  after  section  16,  namely: — 

*  16 ▲.  (i)  When  it  is  allied  to  be  uncertain  within  the  local 
limits  of  the  jurisdiction  of  which  of  two  or  more  Courts  any 
immoveable  property  is  situate,  any  one  of  those  Courts  may,  if 
satisfied  that  there  is  ground  for  the  alleged  uncertainty,  record  a 
statement  to  that  effect  and  thereupon  proceed  to  entertain  and 
dispose  of  any  suit  relating  to  that  property,  and  its  decree  in  the 
suit  shall  have  the  same  effect  as  if  the  property  were  situate 
within  the  local  limits  of  its  jurisdiction  : 

*  Provided  that  the  suit  is  one  with  respect  to  which  the  Court 
is  competent  as  regards  the  nature  and  value  of  the  suit  to  exercise 
jurisdiction. 

*  (3)  Where  a  statement  has  not  been  recorded  under  sub-section 
(i),  and  an  objection  is  taken  before  an  appeUate  or  revisional 
Court  that  a  decree  or  order  in  a  suit  relating  to  such  property 
was  made  by  a  Court  not  having  jurisdiction  where  the  property 
is  situate,  the  appellate  or  revisional  Court  shall  not  allow  the 
objection  if  in  its  opinion  there  was,  at  the  time  of  the  institution 
of  the  suit,  any  reasonable  ground  for  uncertainty  as  to  the  Court 
having  jurisdiction  with  respect  thereto.' 

7.  In  section  1 7,  after  Explanation  II,  the  following  shall  be 
inserted,  namely : — 

'  Explanation  III. — In  suits  arising  out  of  contract,  the  cause 
of  action  arises  within  the  meaning  of  this  section  at  any  of  the 
following  places,  namely : — 

'  (i)  the  place  where  the  contract  was  made ; 

'(ii)  the  place  where  the  contract  was  to  be  performed  or 
performance  thereof  completed ; 

^  6  Bom.  292  :  6  Mad.  191.  '  e.g.  Her  Majesty's  Sapreme  Court 

'  Such  as  the  Supreme  Court  of  the      for  China  and  Japan  at  Shanghai. 
Straits  Settlement. 
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'  (iii)  the  place  where  in  performance  of  the  contract  any  money 
to  which  the  suit  relates  was  expressly  or  impliedly  payable^.' 

8.  In  section  27  there  shall  be  inserted  after  the  words  Hhe  Amend* 
Court  may '  the  words  *  at  any  stage  of  the  suit*/  and  after  the  ™®^ 
words  '  any  other  person  or  persons '  the  words  '  with  his  or  their 
consent.' 

9.  For  section  53  the  following  shall  be  substituted,  namely : —  When 

*  53.  The  plaint  may,  at  the  discretion  of  the  Court, —  be*rSe<rteS^ 

'  (a)  at,  or  at  any  time  before,  the  settlement  of  issues  be  rejected  returned 

if  it  does  not  disclose  a  cause  of  action ;  ^^  wnend- 

.  .  ment,  or 

'  (0),  at,  or  at  any  time  before,  the  settlement  of  issues  be  re-  amended. 

turned  for  amendment  within  a  time  to  be  fixed  by  the  Court,  and 

upon  such  terms  as  to  the  payment  of  costs  occasioned  by  such 

amendment  as  the  Court  thinks  fit,  if  it — 

*  (i)  is  not  signed  and  verified  as  hereinbefore  required, 

*  (ii)  does  not  state  correctly  and  without  prolixity  the  several 
particulars  hereinbefore  required,  or  contains  particulars  other 
than  those  so  required, 

*  (iii)  is  wrongly  framed  by  reason  of  nonjoinder  or  misjoinder  of 
parties,  or  joins  causes  of  action  which  ought  not  to  be  joined  in  the 
same  suit,  or 

'(iv)  is  not  framed  in  accordance  with  the  provisions  of  sec* 
tion  42  ; 

'(c)  at  any  time  before  judgment  be  amended  by  the  Court 
upon  such  terms  as  to  the  payment  of  costs  as  the  Court  thinks 
fit': 

^  Provided  that  a  plaint  shall  not  be  amended  either  by  the 
party  to  whom  it  is  returned  for  amendment,  or  by  the  Court,  so 
as  to  convert  a  suit  of  one  character  into  a  suit  of  another  and 
inconsistent  character  ^ 

'  When  a  plaint  is  amended  under  this  section  the  amendment 
shall  be  attested  by  the  signature  of  the  Judge.' 

10.  For  section  72  the  following  shall  be  substituted,  namely  : —  Delivery 

*  72.  (i)  If  the  defendant  resides  within  the  jurisdiction  of  the  or  trans- 

•  /  '       ,  ,       ,  .  _        mission  of 

Court  in  which  the  suit  is  instituted,  or  has  an  agent  resident  summons 

within  that  jurisdiction  who  is  empowered  to  accept  the  service  of  ^^r  service. 

the  summons,  the  summons  shall  ordinarily  be  delivered  or  sent  to 

the  proper  officer  to  be  served  by  him  or  one  of  his  subordinates. 

*  4  All.  423  :  5  All.  277.  '  9  Cal.  695 :  6  Mad.  339  :  5  Bom. 

*  6  Cal.  370 :  cf.  rules  under  Judi-     609 :  7  All.  79. 
cature  Acts,  XVI,  r.  2.  *  L.  B.,  14  I.  A.  iii. 
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*  (a)  The  proper  officer  may  be  an  officer  of  another  Coori  than 
that  in  which  the  suit  is  instituted,  and,  where  he  is  such  an  officer, 
the  summons  may,  subject  to  any  rules  which  the  High  Court  may 
make  in  this  behalf,  be  sent  to  him  by  post  or  in  such  other  manner 
as  the  Court  may  direct.' 

IL  In  section  82,  for  the  first  twenty  words  the  following  shall 
be  substituted,  namely  : — 

'  When  a  summons  is  returned  under  section  80,  the  Court  shall 
if  the  return  under  that  section  has  not  been  verified  by  the  afii- 
davit  of  the  serving-officer,  and  may  if  it  has  been  so  verified, 
examine  the  serving-officer  on  oath,  or  cause  him  to  be  so  examined 
by  another  Court,  touching  his  proceedings/ 

12.  For  section  90  the  following  shall  be  substituted,  namely : — 

*  90.  If  there  is  a  British  Resident  or  Agent,  or  a  Superintendent 
appointed  by  the  British  Government,  or  a  Court  established  or 
continued  by  the  authority  of  the  Governor  General  in  Council, 
in  or  for  the  territory  in  which  the  defendant  resides,  the  summons 
may  be  sent  to  such  Resident,  Agent,  Superintendent  or  Court,  by 
post  or  otherwise,  for  the  purpose  of  being  served  upon  the  de- 
fendant; and,  if  the  Resident,  Agent  or  Superintendent  or  the  Judge 
of  the  Court  returns  the  summons  with  an  endorsement  under  his 
hand  that  the  summons  has  been  served  on  the  defendant  in  manner 
hereinbefore  directed,  such  endorsement  shall  be  evidence  of  the 
Eervice.' 

13.  For  sections  141  and  142  the  following  shall  be  substituted. 


Endorse- 


admitted 
in  evi- 
dence. 


*  141.  (i)  Subject  to  the  provisions  of  the  next  following  sub- 
section, there  shall  be  endorsed  on  every  document  which  has  been 
admitted  in  evidence  in  the  suit  the  following  particulars, 
namely : — 

'  (a)  the  number  and  title  of  the  suit, 

'  (&)  the  name  of  the  person  producing  the  document, 

'  (c)  the  date  on  which  it  was  produced,  and 

'  (d)  a  statement  of  its  having  been  so  admitted, 

and  the  endorsement  shall  be  signed  by  the  Judge. 

*  (2)  If  a  document  so  admitted  is  an  entry  in  a  book,  account  or 
record  and  a  copy  thereof  has  been  substituted  for  the  original 
under  the  next  following  section,  the  particulars  aforesaid  shall  be 
endorsed  on  the  copy  and  the  endorsement  thereon  shall  be  signed 
by  the  Judge, 
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^141  A.  (i)  If  a  document  admitted  in  evidence  in  the  snit  is  an  Endorse- 
entry  in  a  shop-book  or  other  account  in  current  use,  the  party  on  ^^^^  on 
whose  behalf  the  account  is  produced  may  furnish  a  copy  of  the  admitted 

entry.  entries  in 

books  ftc~ 

*  (2)  If  such  a  document  is  an  entry  in  a  public  record  produced  counts  and 
from  a  public  office  or  by  a  public  officer,  or  an  entry  in  a  book  or  records, 
account  belonging  to  a  person  other  than  a  party  on  whose  behalf 

the  book  or  account  is  produced,  the  Court  may  require  a  copy  of 
the  entry  to  be  furnished — 

*  (i)  where  the  record,  book  or  account  is  produced  on  behalf  of 
a  party,  then  by  that  party,  or 

*  (ii)  where  the  record,  book  or  account  is  produced  in  obedience 
to  an  order  of  the  Court  acting  of  its  own  motion,  then  by  either 
or  any  party. 

'  (3)  When  a  copy  of  an  entry  is  furnished  under  the  foregoing 
provisions  of  this  section,  the  Court  shall,  after  causing  the  copy 
to  be  examined,  compared  and  attested  in  manner  mentioned  in 
section  62,  mark  the  entry  and  cause  the  book,  account  or  record 
in  which  it  occurs  to  be  returned  to  the  person  producing  it. 

*  142.  When  a  document  relied  on  as  evidence  by  either  party  is  Endorse- 

considered  by  the  Court  to  be  inadmissible  in  evidence,  there  shall  ™®^**  ^^ 

''  .  .  .  /      documents 

be  endorsed  thereon  the  particulars  mentioned  in  clauses  (a),  (6)  rejected 

and  (c)  of  section  141,  subsection  (i),  and  a  statement  of  its  having  ^^^'^.t^' 

been  rejected,  and  the  endorsement  shall  be  signed  by  the  Judge. 

*  142  A.  (i)  Every  document  which  has  been  admitted  in  evidence,  Recording 
or  a  copy  thereof  where   a  copy   has  been  substituted   for   the  ^ff"^"^*" 
original  under  section  141  A,  shall  form  part  of  the  record  of  the  return  of 

suit.  rejected 

docu** 
*(2)  Documents  not  admitted  in  evidence  shall  not  form  part  of  me^ts. 

the  record  and  shall  be  returned  to  the  parties  respectively  pro- 
ducing them.' 

14.  In  section  143,  for  the  words  and  figures  ^sections  62,  141  Amend- 
and  142'  there  shall  be  substituted  the  following,  namely: —  ^^^^  °^ 

*  section  62,  section  141  A,  sub-section  (3),  or  section  142  a,  sub- 
section (2).' 

16.  In  section  159  the  words  'or  sent'  shall  be  inserted  after  Amend- 
the  word  '  delivered.'  f  ^,^*  °^ 

8.  159. 

16.  In  section  168,  for  the  words  'shall  examine  the  serving-  Amend- 
officer  on  oath '  the  following  shall  be  substituted,  namely : — '  shall  °^®  gl*^^ 
if  the  certificate  of  the  serving-officer  has  not  been  verified  by 
affidavit,  and  may  if  it  has  been  so  verified,  examine  the  serving- 
officer  on  oath,  or  cause  him  to  be  so  examined  by  another  Court.' 
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17.  The  following  shall  be  inserted  after  section  185,  namely: — 
'185  A.  (i)  The  Local  Goyemment  may,  by  notification  in   the 

official  Gazette,  direct,  with  respect  to  any  Judge  specified  in  the 
notification,  or  falling  under  a  description  set  forth  therein,  that 
evidence  in  cases  in  which  an  appeal  is  allowed  shall,  instead,  of 
being  taken  down  in  the  manner  prescribed  in  the  foregoing  sections, 
be  taken  down  by  him  with  his  own  hand  in  the  English  language^. 

'(2)  Where  a  Judge  is  prevented  by  any  sufficient  reason  from 
complying  with  a  direction  under  sub-section  (i),  he  shall  record. 
the  reason  and  cause  the  evidence  to  be  taken  down  in  writing 
from  his  dictation  in  open  Court. 

'(3)  Evidence  taken  down  under  sub-section  (i)  or  sub-section 
(2)  shall  be  in  the  form  mentioned  in  section  182,  and  be  read  over 
and  signed,  and,  as  occasion  may  require,  interpreted  and  corrected, 
as  if  it  were  evidence  taken  down  under  that  section. 

^(4)  The  Local  Government  may,  by  notification  in  the  official 
Gazette,  revoke  or  vary  a  direction  notified  under  sub-section  (i).' 

18.  For  section  191  the  following  shall  be  substituted, 
namely : — 

'191.  (i)  Where  the  Judge  taking  down  any  evidence,  or 
causing  any  memorandum  to  be  made,  under  this  Chapter,  is 
prevented  by  death,  transfer  or  other  cause  from  concluding  the 
trial  of  the  suit,  any  successor  to  such  Judge  may  deal  with  such 
evidence  or  memorandum  as  if  he  himself  had  taken  it  down  or 
caused  it  to  be  made,  and  proceed  with  the  suit  from  the-stege  at 
which  his  predecessor  left  it '. 

*  (2)  The  provisions  of  sub-section  (i)  shall  apply,  so  far  as  they 
can  be  made  applicable,  to  a  suit  transferred  under  section  25  ^ : 

'Provided  that  a  Court  transferring  a  suit  under  that  section 
may,  if  it  tliinks  fit,  direct  that  the  Court  to  which  the  suit  is 
transferred  shall  recall  all  or  any  of  the  witnesses  who  have  been 
examined  and  take  their  evidence  afresh.' 

19.  To  section  193  the  following  shall  be  added,  namely : — 

'A  Court  continuing  a  suit  under  section  191  may  recall  and 
re-examine  a  witness  who  has  departed  in  accordance  with  section 

1 73-' 


*  Cf.  Act  X  of  1 88a,  sees.  357  et 
seqq, :  XVII  of  1875,  Bee.  ao :  XX  of 

1875,  sees.  II  and  la,  and  XYIII  of 

1876,  sec.  19. 

'  Sectiona  iS  and  19  were  thought 
necessary  in  view  of  the  administra- 


tive inconvenience  and  the  trouble 
and  expense  to  anitoiaj^wfilcli  would 
hAve  resulted  ^nu  tha  Aaftifiioiig^n 
7  AU.  857  and  8  All.  35  and  576. 

»  13  Suth.  Civ.  R.  398  :  6  N.W.  P. 
80 :  7  All.  34a. 
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20.  (i)  In  section  209,  for  the  first  thirteen  words  the  words  Amend- 
'  When  a  decree  is  for  the  payment   of  money '   shall  be  sub-  ™®'^* 
stituted  ^. 

(2)  To  the  same  section  the  following  shall  be  added,  namely : — 

"  Where  such  a  decree  is  silent  with  respect  to  the  payment  of 
further  interest  on  such  aggregate  sum  as  aforesaid  from  the  date, 
of  the  decree  to  the  date  of  payment  or  other  earlier  date,  the 
Court  shall  be  deemed  to  have  refused  such  interest,  and  a  separate 
suit  therefor  shall  not  lie/ 

21.  (i)  In   section  216,  for   the  first  twenty -four  words  the  Amend- 
following  shall  be  substituted,  namely  : —  ment  of 

^  If  the  defendant  has  been  allowed  a  set-off  against  the  claim  of 
the  plaintiff^.' 

(i)  To  the  same  section  the  following  shall  be  added,  namely: — 

*The  provisions  of  this  section  shall  apply  whether  the  set-off  is 
admissible  under  section  i ii  or  otherwise/ 

22.  In  section  223,  for  the  words  ^in  a  case  cognisable  by  a  Amend- 
Court   of    Small   Causes'    the    following   shall    be    substituted,  "^®^* ^'^ 

1  8.  223. 

namely : — 

'  in  a  suit  of  which  the  value  as  set  forth  in  the  plaint  did  not 
exceed  two  thousand  rupees  and  which,  as  regards  its  subject- 
matter,  is  not  excepted  by  the  law  for  the  time  being  in  force 
from  the  cognisance  of  either  a  Presidency  or  a  Provincial  Court 
of  Small  Causes.' 

23.  In  section  229,  after  the  word  *  established '  the  words  'or  Amend- 
continued '  shall  be  inserted  \  "'^^^  °^ 

8.  229. 

24.  After  section  229  the  following  shall  be  inserted,  namely: —  Sending 

decrees  of 

'2 29 A.  So.  much  of  the  foregoing  sections  of  this  Chapter  as  British 
empowers  a  Court  to  send  a  decree  for  execution  to  another  Court  Indian 
shall  be  construed  as  empowering  a  Court  in  British  India  to  send  British 
a  decree  for  execution  to  any  Court  established  or  continued  by  Courts  in 
the  authority  of  the  Governor  General  in  Council  in  the  territories  gl^*^^^ 
of  any  Foreign  Prince  or  State  to  which  the  Governor  General  in 
Council  has,  by  notification  in  the  Gazette  of  India,  declared  this 
section  to  apply/ 

25.  The  last  paragraph  of  section  230  is  hereby  repealed*.  Repeal  of 

part  of 

8.  230. 

*  L.  B.  2  I.  A.  219 :  L.  R.  5  I.  A.  78.      which  were  established  by  the  Go- 

*  7  All,  284.  vernor  of  Bombay  in  Council. 

^  There  are  courts  in  K^thiaw^r         *  The  paragraph  refeiTed  to  is  spent. 
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Amend-  26.  (i)  In  section  244,  for  clanee  (c)  the  following  shall   be 

"*•"**  ^'      substituted,  namely:— 

•.  344.  ... 

*{c)  any  other  questions  arising  between  the  parties  to  the  suit 

in   which    the  decree  was  passed,  or  their  representatives,  and 

relating  to  the  execution,  discharge  or  satisfaction  of  the  decree  or 

to  the  stay  of  execution  thereof  ^' 

(2)  To  the  same  section  the  following  shall  be  added,  namely: 

'  If  a  question  arises  as  to  who  is  the  representative  of  a  party 

for  the  purposes  of  this  section,  the  Court  may  either  stay  execution 

of  the  decree  until  the  question  has  been  determined  by  a  separate 

suit   or   itself  determine   the  question   by  an   order  under  this 

section.' 

Amend-  27.  For  the  last  paragraph  of  section  258  the  following  shall  be 

•"a^8*^        substituted,  namely : — 

'Unless  such  a  payment  or  adjustment  has  been  certified  as 
aforesaid,  it  shall  not  be  recognised  as  a  payment  or  adjustment  of 
the  decree  by  any  Court  executing  the  decree  *.'      r   ^    f 

Amend-  28.  (i)  In  the  first  proviso  to  section  266,  clause  (a),  the  words 

8*  a66*^        *  and  bedding '  shall  be  inserted  after  the  word  *  apparel.' 

(2)  In  the  same  proviso,  clause  (6),  after  the  word  *  cattle'  the 
words  '  and  seed-grain  '  shall  be  inserted  ^ 

(3)  In  the  same  proviso,  for  clause  {h)  the  following  shall  be 
substituted,  namely : — 

*  {h)  the  salary  of  a  public  officer  or  of  any  servant  of  a  Railway* 
Company  or  local  authority  to  the  extent  of — 

'  (i)  the  whole  of  the  salary  where  the  salary  does  not  exceed 
twenty  rupees  monthly ; 

*  (ii)  twenty  rupees  monthly  where  the  salary  exceeds  twenty 
rupees  and  does  not  exceed  forty  rupees  monthly ;  and 

*  (iii)  one  moiety  of  the  salary  in  any  other  case.' 

(4)  To  the  same  proviso,  after  clause  (Z),  the  following  shall  be 
added,  namely :  — 

*  (m)  any  allowance  declared  by  any  law  passed  under  the  Indian 
Councils  Act,  1861  *,  by  a  Governor  or  a  Lieutenant-Governor  in 
Council  to  be  exempt  from  liability  to  attachment  or  sale  in 
execution  of  a  decree  ; 

*  7  Cal.  733  :  8  Cal.  477 ;  7  All.  Bom,  146:  10  Bom.  288:  11  Bom.  6: 
73-  3  All.  533,  538  :  5  All.  269 :  7  All. 

^  H^essitated  by  the   conflicting  124. 

rulings  of   the    Courts    reported  in  '  Act  XVII  of  1887,  sec.  70. 

9  Cal.   788 :    10   Cal.   354 :    5   Mad.  *  24  &  25  Vic,  c.  67. 
397 :    6   Mad.  41  :   8  Mad.    277 :   6 
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*(w)  where  the  judgment-dehtor  is  a  person  liahle  for  the 
payment  of  land-revenue,  any  moveable  property  which  under  any 
law  ^  applicable  to  him  is  exempt  from  sale  for  the  recovery  of  an 
arrear  of  such  revenue.* 

(5)  In  the  Explanation  to  the  same  proviso,  for  the  word  and 
letter  *and  {j)*  the  letters  and  word  *(J)  and  {my  shall  be  sub- 
stituted. 

29.  In  section  289  the  words  *  on  the  spot  where  the  property  Amend- 
is  attached '  are  hereby  repealed  \  "^®^*  ®^ 

30.  To  section  320  the  following  shall  be  added,  namely  : —        Powers  as 

*  Eules  under  this  section  may  confer  upon  the  Collector  or  any  !?  ^^^' 
gazetted  subordinate  of  the  Collector  all  or  any  of  the  powers  femble  on 
which  the  Court  might  exercise  in  the  execution  of  the  decree  if  collector, 
the  execution  thereof  had  not  been  transferred  to  the  Collector, 
including  the  powers  of  the  Court  under  sections  294  and  312,  and 

may  provide  for  orders  passed  by  the  Collector  or  any  gazetted 
subordinate  of  the  Collector,  or  orders  passed  on  appeal  with 
respect  to  such  orders,  being  subject  to  appeal  to  and  revision  by  Appeal 

superior  flevenue-authorities  as  nearly  as  may  be  as  the  orders  *^^  . 

*  .  revision, 
passed  by  the  Court,  or  orders  passed  on  appeal  with  respect  to 

such  orders,  would  be  subject  to  appeal  to  and  revision  by  appellate 
or  revisional  Courts  under  this  Code  or  other  law  for  the  time 
being  in  force  if  the  decree  had  not  been  transferred  to  the  Col- 
lector. 

*A  power  conferred  by  the  rules  upon  the  Collector  or  any 
gazetted  subordinate  of  the  Collector,  or  upon  any  appellate 
or  revisional  authority,  shall  not  be  exerciseable  by  the  Court  or 
by  any  Court  in  exercise  of  any  appellate  or  revisional  juris- 
diction which  it  has  with  respect  to  decrees  or  orders  of  the 
Court  ^ 

*  In  executing  a  decree  transferred  to  the  Collector  under  this 
section,  the  Collector  and  his  subordinates  shall  be  deemed  to  be 
acting  judicially  within  the  meaning  of  Act  No.  XVIII  of  1850 
{an  Act  for  the  protection  of  Judicial  Officers) '.' 

31.  (i)  In  section  349,  for  the  words  *is  under   arrest'  the  Amend- 
words  '  is  in  custody  under  the  foregoing  provisions  of  this  Code  *  ^h^^L 
^hall  be  substituted  *.  XX. 

(2)  In  section  354,  between  the  word  '  and '  and  the  words  *  shall 

^  e.g.  Act  XVII  of  1887,  sec.  70.         •    *  11  Cal.  451  :  8  Mad.  503:  12  Bom. 
*  14  Cal.  631.  46. 

'  This  section  follows  5  All.  314. 


I  ISO 


THE    SECOND  APPENDIX. 


Prooedore 
where  one 
of  sevenl 
plaintiffs 
dies  and 
right  to 
sue  does 
not  sur- 
vive to 
surviving 
plaintiffs 
alone. 

Procedure 
in  case  of 
death  of 
sole  or  sole 
surviving 
plaintiff. 


Power  for 
Court  to 
extend 
period  of 
limitation 
prescribed 
for  certain 
applica- 
tions. 


operate'  the  words  'every  order  under  that  section  appointiii^ 
a  Receiver '  shall  he  inserted. 

(3)  For  the  second  paragraph  of  section  360  the  following  shall 
be  substituted,  namely : — 

'A  Court  so  invested  may  entertain  an  application  under 
section  344  by  any  person  who  has  been  arrested  or  imprisoned, 
or  against  whose  property  an  order  of  attachment  has  been  made, 
in  execution  of  a  decree  for  money  passed  by  that  Court '. 

(4)  At  the  end  of  Chapter  XX  the  following  shall  be  inserted, 
namely : — 

'360  A.  Nothing  in  this  Chapter  shall  apply  to  any  Court 
having  jurisdiction  within  the  limits  of  the  town  of  Calcatt8^ 
Madras  or  Bombay.' 

82.  (i)  For  sections  363  and  364  the  following  shall  be  substi- 
tutedy  namely  * : — 

'  363.  If  there  are  more  plaintiffs  than  one,  and  any  of  them 
dies,  and  if  the  right  to  sue  does  not  survive  to  the  Burviving 
plaintiff  or  plaintiffs  alone,  but  survives  to  him  or  them  and  the 
legal  representative  of  the  deceased  plaintiff  jointly,  the  Court 
may  cause  the  legal  representative,  if  any,  of  the  deceased  plaintiff 
to  be  made  a  party,  and  shall  thereupon  cause  an  entry  to  that 
effect  to  be  made  on  the  record  and  proceed  with  the  suit.' 

(2)  For  section  365  the  following  shall  be  substituted,  namely : — 
'365.  In  case  of  the  death  of  a  sole  plaintiff  or  sole  surviving 

plaintiff,  the  legal  representative  of  the  deceased  may,  where  the 
right  to  sue  survives,  apply  to  the  Court  to  have  his  name 
entered  on  the  record  in  place  of  the  deceased  plaintiff,  and  the 
Court  shall  thereupon  enter  his  name  and  proceed  with  the 
suit/ 

(3)  To  section  368  the  following  shall  be  added,  namely: — 

'  The  legal  representative  of  a  deceased  defendant  may  apply  to 
have  himself  made  a  defendant  in  place  of  the  deceased  defendant, 
and  the  provisions  of  this  section,  so  &r  as  they  are  applicable, 
shall  apply  to  the  application  and  to  the  proceedings  and  conse- 
quences ensuing  thereon '.' 

(4)  After  section  372  the  following  shall  be  added,  namely : — 
*372  A.    The  provisions  of  section  5  of  the  Indian  Limitation 

Act,  1877,  applicable  to  appeals  shall  apply  to  applications  under 
sections  365,  366,  368  and  371.' 


'  8  Bom.  196 :  7  Mad.  510. 
*  la  Cal.  590:   9  Mad.  i:  7  All. 
693 :  Punjab  Record XXI,  Civil  Judg- 


ment No.  81 :  Bules  under  Judicature 
Acts,  Order  XVII. 
'  9  Bom.  56 :  7  All.  396. 
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83.  To  section  381  the  following  shall  be  added,  namely  :^-         Addition 

'  or   show  good  cause  why  such  time  should  be  extended,  in  *^  ^*  S^i. 
which  case  the  Court  may  extend  it  ^. 

<  Where  a  suit  is  dismissed  under  this  section,  the  plaintiff  may 
apply  for  an  order  to  set  the  dismissal  aside,  and,  if  it  is  proved  to 
the  satisfaction  of  the  Court  that  he  was  prevented  by  any  suffi- 
cient cause  from  furnishing  the  security  within  the  time  allowed, 
the  Court  shall  set  aside  the  dismissal  upon  such  terms  as  to 
security,  costs  or  otherwise  as  it  thinks  fit,  and  shall  appoint  a  day 
for  proceeding  with  the  suit. 

'  The  dismissal  shall  not  be  set  aside  unless  the  plaintiff  has 
served  the  defendant  with  notice  in  writing  of  his  application. 

'The  provisions  of  the  Indian  Limitation  Act,  1877^,  with 
respect  to  an  application  under  section  103,  and  of  this  Code  with 
respect  to  an  appeal  from  an  order  rejecting  such  an  application, 
shall  apply,  so  far  as  they  can  be  made  applicable,  to  an  application 
under  this  section  for  an  order  to  set  aside  the  dismissal  of  a 
suit,  and  to  an  appeal  from  an  order  rejecting  such  an  application, 
respectively.' 

34.  In  section  386,  for  the  words  '  or  to  any  pleader  of  a  High  Amend- 
Court  whom  the  Court  issuing  the  commission  thinks  fit  to  ^^^^^-^^ 
appoint  *  the  following  shall  be  substituted,  namely  : — 

*  or  to  any  pleader  or  other  person  whom  the  Court  issuing  the 
commission  may,  subject  to  any  rules  of  the  High  Court  in  this 
behalf,  think  fit  to  appoint.' 

35.  In  section  419,  after  the  words  *  Government  Pleader  in  any  Amend- 
Court '  the  words  *  or  such  other  person  as  the  Local  Govern-  ™®^*  °^ 

S    A.TQ, 

ment  may  for  any  Court  appoint  in  this  behalf  shall  be  inserted. 

36.  In  section  424,  after  the  words  *  intending  plaintiff'  the  Amend- 

words  '  and  the  relief  which  he  claims '  shall  be  inserted.  ™®^*  °^ 

s.  424. 

37.(1)  Li  section  432,  after  the  words  'British  India'  the  Amend- 
foUowing  shall  be  inserted,  namely : —  ^^^^  ^^ 

'  or  at  the  request  of  any  person  competent  in  the  opinion  of  the 
Government  to  act  on  behalf  of  such  Prince  or  Chief.' 

(2)  To  the  same  section  the  following  shall  be  added,  namely  : — 

*An   appointment  under   this   section   may  be   made   for  the 

purpose  of  a  specified  suit  or  of  several  specified  suits,  or  for  the 

*  6Bom.482  and  Act  VIII  of  1859,  163,  supra,  p.  999.  Cf.  Act  XIV  of 
Bee.  35.  i88a,  sec.  588  (8). 

2  Act  XV  of  1877,  Sched.  II,  No. 
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porpoee  of  all  such  suits  as  it  may  from  time  to  time  be  necessary 
to  prosecute  or  defend  on  behalf  of  the  Prince  or  Chief. 

'  A  person  appointed  under  this  section  may  authorise  or  appoint 
persons  to  make  and  do  appearances,  applications  and  acts  in 
any  such  suit  or  suits  as  if  he  were  himself  a  party  to  the  suit 
or  suits.' 

88.  For  section  433  the  following  shall  be  substituted,  namely  : — 
'433.  (i)  Any  such  Prince  or  Chief,  and  any  ambassador  or 
enyoy  of  a  Foreign  State,  may,  with  the  consent  of  the  Grovemor 
General  in  Council,  certified  by  the  signature  of  one  of  the 
Secretaries  to  the  Qovemment  of  India  (but  not  without  such 
consent),  be  sued  in  any  competent  Court. 

*  (2)  Such  consent  may  be  given  with  respect  to  a  specified  suit  or 
to  several  specified  suits,  or  with  respect  to  all  suits  of  any  speci- 
fied class  or  classes,  and  may  specify,  in  the  case  of  any  suit 
or  class  of  suits,  the  Court  in  which  the  Prince,  Cbief,  ambassador 
or  envoy  may  be  sued ;  but  it  shall  not  be  given  unless  the  Prince, 
Chief,  ambassador  or  envoy — 

'  (a)  has  instituted  a  suit  in  the  Court  against  the  person  desiring 
to  sue  him,  or 

'  (6)  by  himself  or  another  trades  within  the  local  limits  of  the 
jurisdiction  of  the  Court,  or 

'  (c)  is  in  possession  of  immoveable  property  situate  within  those 
limits  and  is  to  be  sued  with  reference  to  such  possession  or  for 
money  charged  on  that  property. 

*  (3)  No  such  Prince,  Chief,  ambassador  or  envoy  shall  be  arrested 
under  this  Code,  and,  except  with  the  consent  of  the  Governor 
General  in  Council  certified  as  aforesaid,  no  decree  shall  be 
executed  against  the  property  of  any  such  Prince,  Chief,  ambassador 
or  envoy. 

*  (4)  The  Governor  General  in  Council  may,  by  notification  in 
the  Gazette  of  India,  authorise  a  Local  Government  and  any 
Secretary  to  that  Government  to  exercise,  with  respect  to  any 
Prince,  Chief,  ambassador  or  envoy  named  in  the  notification,  the 
functions  assigned  by  the  foregoing  sub-sections  to  the  Governor 
Genei-al  in  Council  and  a  Secretary  to  the  Government  of  India, 
respectively. 

*  (5)  A  person  may,  as  a  tenant  of  immoveable  property,  sue, 
without  such  consent  as  is  mentioned  in  this  section,  a  Prince, 
Chief,  ambassador  or  envoy  from  whom  he  holds  or  claims  to  hold 
the  property.' 

39.  (i)  Section  434  shall  become  section  229  b,  and  any  reference 
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made  before  the  commencement  of  this  Act  in  any  notification  or  amend- 
other  document  to  section  434   shall  be   read  as  a  reference  to  ™*?*  ^^ 

^  section 

section  229  b.  434. 

(2)  In  section  229 B,  the  wordgl  *  or  continued'  shall  be  inserted 
after  the  word  '  established.' 

40.  After  section  433  the  following  section  shall  be  inserted,  Style  of 
•»»^r.l»  .  Princes 
namely:—             ^  and  Chiefs 

*  434.  A  Sovereign  Prince  or  ruling  Chief  may  sue,  and  shall  be  as  parties 
sued,  in  the  name  of  his  State  :  *°  ^°^*"* 

'Provided  that  in  giving  the  consent  referred  to  in  the  last 
foregoing  section  the  Governor  General  in  Council  or  Local 
Government,  as  the  case  may  be,  may  direct  that  any  such  Prince 
or  Chief  shall  be  sued  in  the  name  of  an  agent  or  in  any  other 
name  ^.' 

41.  To  section  464  the  following  shall  be  prefixed,  namely : —       Princes 

*  Nothing  in  this  Chapter  applies  to  a  Sovereign  Prince  or  ruling  ^^d  wards 
Chief  suing  or  being  sued  in  the  name  of  his  State  or  being  sued,  of  Court. 
by  direction  of  the  Governor  General  in  Council  or  a  Local  Govern- 
ment, in  the  name  of  an  agent  or  in  any  other  name,  and.' 

42.  In  section  503,  clause  {d),  the  words  '  as  the  Court  thinks  Amend- 
fit '  shall  be  inserted  after  the  words  *  by  way  of  remuneration.'        f^t^V 

43.  In  section  504,  for  the  words '  the  Court  may  appoint  the  Amend- 
CoUector '  the  words  *  the  Court  may,  with  the  consent  of  the  ™®^*  ^^ 
Collector,  appoint  him'  shall  be  substituted. 

44.  In  section  539,  for  the  words  *  having  a  direct  interest '  the  Amend- 
words  *  having  an  interest  *  shall  be  substituted  \  ^^Ji^^ 

s.  539* 

46.  To  section  540  the  following  shall  Be  added,  namely : —         Addition 

*  An  appeal  may  lie  under  this  section  from  an  original  decree  ^  ^'  ^^^' 
passed  ex  parte  '.* 

46.  To  section  549  the  following  shall  be  added,  namely : —        Addition 

*  If  such  security  be  furnished,  any  costs  for  which  a  surety  may  ^  **  549- 
have  rendered  himself  liable  may  be  recovered  from  him  in  execution 

of  the  decree  of  the  Appellate  Court  in  the  same  manner  as  if 
he  were  the  appellant.' 

m 

47.  (i)  For  section  551  the  following  shall  be  substituted *,  l*ower  to 

*  551.  (i)  The  Appellate  Court,  if  it  thinks  fit,  may,  after  fixing  without 

*  3  All.  690  :  7  Bom.  H.  C,  O.  C.  J.  «  a  Cal.  273  :   2  Bom.  644 :  4  All, 
150.  387. 

*  Be  Bedford  Charity,  2  Swanst.  *  Punjab  Record,  Civil  Judgment, 
518:  8  Cal.  32  :  7  All.  178.  No.  76  of  1882. 

VOL.   II.  4  E 
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a  day  for  hearing  the  appellant  or  his  pleader  and  hearing  him  ac- 
cordingly if  he  appears  on  that  day,  dismiss  the  appeal  without 
sending  notice  of  the  appeal  to  the  Court  against  whose  decree  the 
appeal  if  made  and  without  serying  notice  on  the  respondent  or  his 
pleader, 

'  (2)  If  on  the  day  fixed  under  sub-section  (i)  or  any  other  day 
to  which  the  hearing  may  be  adjourned  the  appellant  does  not 
attend  in  person  or  by  his  pleader,  the  appeal  shall  be  dismissed  for 
default. 

'  (3)  The  dismissal  of  an  appeal  under  this  section  shall  be  noti- 
fied to  the  Court  against  whose  decree  the  appeal  is  made.' 

(2)  For  the  first  paragraph  of  section  552  the  following  shall  be 
substituted,  namely : — 

'  Unless  the  Appellate  Court  dismisses  the  appeal  under  the  last 
foregoing  section,  it  shall  fix  a  day  for  hearing  the  appeal.' 

(3)  In  section  558  the  words  and  figures  'section  551,  sub- 
section (2),'  shall  be  inserted  before  the  word  and  figures '  section 
556/ 

48.  (i)  For  the  proviso  to  the  first  paragraph  of  section  561  the 
following  shall  be  substituted,  namely: — 

*  Provided  he  has  filed  the  objection  in  the  Appellate  Court 
within  one  month  from  the  date  of  the  service  on  him  or  his 
pleader  under  section  553  of  notice  of  the  day  fixed  for  hearing  the 
appeal,  or  within  such  further  time  as  the  Appellate  Court  may  see 
fit  to  allow  *.* 

(2)  To  the  same  section  the  following  shall  be  added,  namely*: — 
'  Unless  the  respondent  files  with  the  objection  a  written  acknow- 
ledgment from  the  appellant  or  his  pleader  of  having  received 
a  copy  thereof,'  the  Appellate  Court  shall  cause  such  a  copy  to  be 
served,  as  soon  as  may  be  after  the  filing  of  the  objection,  on 
the  appellant  or  his  pleader,  at  the  expense  of  the  respondent. 

*  The  provisions  of  Chapter  XLIV  shall,  so  far  as  they  can  be 
made  applicable,  apply  to  an  objection  under  this  section  ^. 

49.  (i)  In  section  562  the  words  *so  as  to  exclude  any  evidence 
of  fact  which  appears  to  the  Appellate  Court  essential  to  the  deter- 
mination of  the  rights  of  the  parties'  are  hereby  repealed. 

(2)  In  the  same  section,  for  the  word  *  investigate '  the  word 
'  determine  '  shall  be  substituted  *. 


*  14  Cal.  610:  8  Bom.  559  :  4  All. 
24S. 

=»  4  All.  430. 

'  I  Bom.  75  :  8  Mad.  214. 

*  The  sections  of  the  Code  aflPected 


by  8eo8«  49,  50,  51  aad  5«-Qf  ^ct  VIl// 
of   1888  had    been  found   to  limit; 
unduly  the   discretion    of  appellate 
courts. 
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60.  Section  563  is  hereby  repealed.  Repeal  of 

B.  563. 

61.  In  section  565,  for  the  word  *  shall    the  word  *  may '  shall  be  Amend- 

substituted.  ™ent  of 

8. 565, 

62.  (i)  In  section  566  the  words  *  and  the  evidence  upon  the  Amend- 
record  is  not  sufficient  to  enable  the  Appellate  Couii  to  determine  ^^^^^ 
such  issue  or  question '  are  hereby  repealed. 

(2)  In  the  same  section,  between  the  words  Hhe  Appellate 
Court  may '  and  the  words  *  frame  issues '  the  words  *  if  necessary ' 
shall  be  inserted. 

63.  (i)  In   section  582,  for  the  words  *the  words  **  plaintiff," -^Jnend- 
** defendant"  and  "suit"  shall  be  held  to  include  an  appellant,  a  ™  g^^ 
respondent   and   an   appeal,  respectively,'  the   following  shall  be 
substituted,  namely ; — 

*  the  word  "plaintiff"  shall  be  held  to  include  a  plaintiff-appellant 
to  defendant-appellant,  the  word  "  defendant "  a  plaintiff-respondent 
or  defendant-respondent,  and  the  word  "  suit "  an  appeal  ^.' 

(2)  In  the  same  section,  the  words  and  figures  '  including  those 
of  section  372  A,'  shall  be  inserted  after  the  words  *The  provisions 
hereinbefore  contained.' 

64.  To  section  584  the  folio wiug  shall  be  added,  namely: —        Addition 

*  An  appeal  may  lie  under  this  section  from  an  appellate  decree  ***  *'  ^  '** 
passed  ex  parte  \' 

55.  (i)  In  section  588,  clause  (9),  for  the  word  'or'  the  word  Amend- 
'  for '  shaU  be  substituted.  T^ts*^ 

(2)  In  the  same  section,  clause  (16),  for  the  words  *the  first 
paragraph  of  the  words  *and  orders  under'  shall  be  substi- 
tuted. 

56.  The  first  paragraph  of  section  589,  and  the  word  *  other '  in  Repeal  of 
the  second  paragraph  of  that  section,  are  hereby  repealed.  P*^  ^ 

57.  Section  599,  and  in  section  601  the  words 'within  thirty  Repeal  of 
days  from  the  date  of  the  order,'  are  hereby  repealed.  ^-  599  »^<1 

68.  After  the  second  paragraph  of  section  610  the  following  s.  601. 
shall  be  inserted,  namely : — 

*  In  BO  far  as  the  order  awards  costs  to  the  respondent,  it  may  Addition 
be  executed  against  a  surety  therefor,  to  the  extent  to  whi(^  he  *^  ^       * 
has  rendered  himself  liable,  in  the  same  mauner  as  it  may  be 
executed  against  the  appellant : 

'  Provided  that  such  notice  in  writing  as  the  Court  in  each  case 
thinks  sufficient  has  been  given  to  the  surety ',' 

*  7  All.  693.  ^  2  Mad.  75.  3  2  All.  604:  12  Cal.  40a. 

4  E  2 
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AddiUon 
to  t.  6a6. 


50.  To  section  626  the  following  proyigo  shall  be  added, 
naipelj : — 

'and 

*  (c)  an  application  made  under  section  624  to  the  Jadge  who 
delivered  the  judgment  may,  if  the  Judge  has  ordered  notice  to 
issue  under  proviso  (a)  to   this  section,  he  disposed  of  by  his 


successor 


1 » 


Power  to 
refer  to 
High 
Court 
questiona 
M  to  Jnru- 
diction 
in  small 
caaaes. 


Power  of 
District 
Court  to 
submit  for 
revision 
proceed- 
ings had 
under  mis- 
take as 
to  jurisdic- 
tion in 
small 
Causes. 


Amend- 
ment of, 
and  ad- 
dition to, 
s.  648. 


60.  After  section  646  the  following  shall  be  inserted,  namely:—^ 

'  646  A.  (i)  If  at  any  time  before  judgment  a  Court  in  which, 
a  suit  has  been  instituted  doubts  whether  the  suit  is  cognizable 
by  a  Court  of  Small  Causes  or  is  not  so  cognizable,  it  may  submit 
the  record  to  the  High  Court  with  a  statement  of  its  reasons  for 
the  doubt  as  to  the  nature  of  the  suit. 

'(2)  On  receiving  the  record  and  statement  the  High  Court 
may  order  the  Court  either  to  proceed  with  the  suit  or  to  return 
the  plaint  for  presentation  in  such  other  Court  as  it  may  in  its 
order  declare  to  be  competent  to  take  cognizance  of  the  suit. 

'646B.  (i)  If  it  appears  to  a  District  Court  that  a  Court 
subordinate  thereto  has,  by  reason  of  erroneously  holding  a  suit 
to  be  cognizable  by  a  Court  of  Small  Causes  or  not  to  be  so 
cognizable,  failed  to  exercise  a  jurisdiction  vested  in  it  by  law,  or 
exercised  a  jurisdiction  not  so  vested,  the  District  Court  may,  and, 
if  required  by  a  party,  shall,  submit  the  record  to  the  High  Court 
with  a  statement  of  its  reasons  for  considering  the  opinion  of  the 
subordinate  Court  with  respect  to  the  nature  of  the  suit  to  be 
erroneous. 

*(2)  On  receiving  the  record  and  statement,  the  High  Court 
may  pass  such  order  in  the  case  as  it  thinks  fit. 

*  (3)  With  respect  to  any  proceeding  subsequent  to  decree  in 
any  case  submitted  to  the  High  Court  under  this  section,  the  High 
Court  may  make  such  order  as  in  the  circumstances  appears  to  it 
to  be  just  and  proper. 

*  (4)  A  Court  subordinate  to  a  District  Court  shall  comply  with 
any  requisition  which  the  District  Court  may  make  for  any  record 
or  information  for  the  purposes  of  this  section.' 

61*  (i)  For  the  third  paragraph  of  section  648  the  following 
shall  be  substituted : — 

'  and  the  Court  making  an  arrest  under  this  section  shall  send 
the  person  arrested  to  the  Court  by  which  the  warrant  of  arrest 
was   issued,  unless  he   shows   cause  to  the   satisfaction  of  the 


*  10  Cal.  80  ;  4  All.  278. 
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former  Court  why  he  should  not  be  sent  to  the  latter  Court,  or 
unless  he  furnishes  sufficient  security  for  his  appearance  before 
the  latter  Court  or  (where  the  case  is  one  under  Chapter  XXXIV) 
for  satisfying  any  decree  that  may  be  passed  against  him  by  that 
Court,  in  either  of  which  cases  the  Court  making  the  arrest  shall 
release  him.' 

(2)  To  section  648  the  following  shall  be  added,  namely  : — 
*  Where  a  person  to  be  arrested  or  moveable  property  to  be 
attached  under  this  section  is  within  the  local  limits  of  the 
ordinary  original  civil  jurisdiction  of  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal  or  at  Madras  or  Bombay,  or  of  the 
Court  of  the  Recorder  of  Kangoon,  the  copy  of  the  warrant  of 
arrest  or  of  the  order  of  attachment,  and  the  probable  amount 
of  the  costs  of  the  arrest  or  attachment,  shall  be  sent  to  the 
Court  of  Small  Causes  of  Calcutta,  Madras,  Bombay  or  Hangoon, 
as  the  case  may  be,  and  that  Court,  on  receipt  of  the  copy  and 
amount,  shall  proceed  as  if  it  were  the  District  Court/ 

62.  In  section  650 A,  the  words  'or  continued'  shall  be  inserted  Amend- 
after  the  word  *  established.'  ^®i^*  ^/ 

8.  650  A. 

63.  To  section  652  the  following  shall  be  added,  namely : —         Addition 
*A  High  Court  not  established  under  the  Statute   24  &   25*^^-^52 

Victoria,  chapter  104  {an  Act  for  establishing  High  Courts  of 
Jvdicature  in  India),  may,  from  time  to  time,  with  the  previous 
sanction  of  the  Local  Government,  make,  with  respect  to  any 
matter  other  than  procedure,  any  rule  which  any  High  Gowci  so 
established  might  under  section  15  of  that  Statute  make  with 
respect  to  any  such  matter  for  any  part  of  the  territories  under 
its  jurisdiction  which  is  not  included  within  the  limits  of  a  presi- 
dency-town, Eules  so  made  shall  be  published  in  the  same  manner, 
and  shall  thereupon  have  the  same  force,  as  rules  made  and 
published  under  this  section  for  the  regulation  of  matters  connected 
with  procedure.' 

64.  In  form  No.  137  of  the  fourth  schedule  the  words  *  bound -Ajnend- 
by  the  decree '  shall  be  inserted  after  the   words   '  remove  any  £^^  ^ 
person.'  No.  137. 

65.  (i)  After  claus  (n)  of  section  17  of  the  Indian  B^gistration  Ameud- 
Act,  1877,  as  amended  by  the  Indian  Registration  Act,  1886,  the  ]^°^g^tra. 
following  clause  shall  be  added,  namely  : —  tion  Act* 

'  (0)  a  certificate  of  sale  granted  to  the  purchaser  of  any  property 
sold  by  public  auction  by  a  Civil  or  Revenue  officer.' 
(2)  In  the  second  paragraph  of  section  50  of  the  same  Act,  for 
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the  word  and  letter  *  and  (n)  *  the  letters  and  word  '  (n)  and  (o) ' 
shall  he  suhstituted. 

(3)  The  Indian  Registration  Act,  1877,  shall  he  construed  as  if 
the  amendments  made  in  it  hy  this  section  had  heen  made  therein 
hy  Act  XII  of  1879  {^^  ^^^  ^  amenid  tfte  Code  of  Civil  Proced^tre, 
the  Reyisiration  Act,  1877,  and  the  LimiUUion  Act^  1877)  : 

Provided  that  nothing  in  this  sah-section  shall  be  deemed  to 
affect  a  decree  or  order  made  by  any  Court  before  the  commence- 
ment of  this  Act\ 


*  The  remainiog  section  (66)  of  Act  which  it  effects  have  been  made 
VII  of  1888  is  here  omitted,  as  the  in  their  proper  places,  supra,  pp.  looo, 
amendments  of  the  Limitation  Act      looi. 


ADDENDA. 

VOL.  I. 

P.  ix,  1.  3,  after  Goancil  insert  '  in  exercise  of  the  powers  delegated  by  the 
Charter  Act  of  1833,  and  the  Indian  Councils  Act,  1861  ^' 

P.  zvi,  note  i,  add  'Practically  speaking/  said  Sir  James  Stephen,  when 
presenting  the  report  on  the  Bill  which  became  the  Indian  Evidence  Act, 
'  these  attractive  words  mean  little  more  than  an  imperfect  understanding 
of  impenect  collections  of  not  very  recent  editions  of  English  text-books.' 

P.  xxii,  note  4,  add  14  Cal.  183. 

P.  xxiii,  note  4, 1.  2,  after  164  insert  Livingston  also  used  them  in  his  draft 
code  of  evidence.    See  his  Works,  ii.  463,  470,  51a. 

P.  XXV,  1.  37,  as  to  the  effect  of  illustrations,  see  7  Cal.  135,  and  Co.  Litt.  24*: 
'  Exempla  illustrant,  non  restringunt  legem.' 

P.  xxvi,  last  line,  after  performance  insert  public  nuisances  and  challenging 
jurors :  in  the  Begistration  Act,  sec.  3,  where  '  addition '  is  defined  with 
reference  to  the  practice  of  the  polyandrous  tribes  of  Malabar ; 

P.  xxvii,  1.  4,  add  For  these  districts,  in  some  of  which  blood-feuds,  border- 
raids  and  cattle-lifting  still  prevail,  and  the  legislature  has  to  recognise 
tribal  responsibility,  the  decisions  of  elders,  periodical  redistribution  of 
land,  and  migratory  cultivation,  provision  is  made  by  regulations  framed 
by  the  Local  Governments  under  33  Vic.  c.  3,  and  by  executive  notifica- 
tions under  Act  XIV  of  1874. 
11.  6,  8,  9.  As  to  referring  to  statements  of  objects  and  reasons,  see  8  Bom. 
247,  and  In  re  Mew,  31  L.  J.  Btcy.  87.  As  to  reports  of  Select  Com- 
mittees, see  T4  Cal.  729.     As  to  speeches  in  council,  5  Mad.  384. 

P.  4,  note  2,  add  The  Indian  Code  of  Civil  Procedure,  sec.  433,  exempts  them 
from  arrest  on  civil  process. 

P.  5, 1.  10,  after  1879  ^'^^^^  sec.  8  expressly  declares  that  the  law  relating  to 
offences  for  the  time  being  in  force  in  British  India  shall  extend  to  all 
native  Indian  subjects  of  Her  Majesty  in  any  place  beyond  the  limits  of 
British  India  and  to  all  European  British  subjects  in  the  dominions  of 
Provinces  and  States  in  India  in  alliance  with  Her  Majesty.  The  same 
Act 

P.  7,  insert  in  their  alphabetical  order : — 
Distresses,  illegal  (XV  of  1882,  sec.  68). 
Electricity  (XIII  of  1887,  sec.  5). 
Land-acquisition,  mines  (XVIII  of  1885,  sec.  12). 
Native  Passenger  Ships  (X  of  1887,  chap.  v). 

Presidency  Small  Cause  Courts  (XV  of  1882,  sec.  68,  and  cc.  xi  and  zii). 
Registration  of  births,  deaths  and  marriages  (VI  of  1886,  sec.  27). 

^  3  &  4  Wm.  IV,  c.  85,  and  24  of  the   former    statute,   the  proviso 

&  25  Vic.  c.  67.     For  the  limitations  in  sec.  22  of  the  latter  statute,  and 

on  the  legislative  power  of  the  Gover-  the  cases  reported  in  L.  R.,  3 1.  A.  102, 

nor  General  in  Council,  see  sec.  46  and  3  Cal.  63. 
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Beflerve  Forces  (lY  of  1888  sec.  6). 

Steamships,  Inland  (VII  of  1884,  sec.  6). 

TramwayR  (XI  of  1886,  sees.  25,  a;). 

Wild  birds  and  game  (XX  of  1887). 
r.  8,  under  *{a)  Madras  Presidency ,*  insert:  — 

Game  and  Fish,  Nagiris  (Mad.  Act  II  of  1879). 

Gunpowder  (Mad.  Act  I  of  1880,  sec  8). 

Landing  and  Shipping  fees  (Mad.  Act  lit  of  1885,  sec.  9). 

Madras  Harbour  (Mad.  Act  II  of  1886,  sees.  76-85).  \ 

Vaccination  and  Inoculation  (Mad.  Act  V  of  1884,  sees.  11 3-1 16). 
Under  *  (b)  Bombay  Presidency,*  insert ;  — 

District  Municipalities  (Bom.  Act  II  of  1884,  sec  45). 

Kantchi  Port-trust  (Bom.  Act  VI  of  1886,  sees.  58,  70-78). 

Kariichi  Tramways  (Bom.  Act  II  of  1883,  sees..  17-ai,  34). 

Khoti  settlement  (Bom.  Act  I  of  1880,  sec  15). 

Landing  and  wharfage  fees  (Bom.  Act  VII  of  1883,  sec  7). 

Local  Boards  (Bom.  Act  I  of  1884,  sec.  70). 

MaUUl^brs  (Bom.  Act  VI  of  1887,  sees.  31,  32). 

Pilgrims,  Aden  ^Reg.  XI  of  1887). 

Pilgrims*  protection  (Bom.  Act  II  of  1887). 
Pp.  8,  9,  under  *  (c)  Lower  Provinces,*  insert : — 

Calcutta  Survey  (Ben.  Act  I  of  1887,  sec.  25). 

Chittagong  Port  Commissioners  (Ben.  Act  IV  of  18S7,  sec.  30  and  c.  viii). 

Local  Self-government  (Ben.  Act  III  of  1885,  sees.  140,  144). 

Produce,  illegal  interference  with  (VIII  of  1885,  sec.  186). 

Vaccination  (Ben.  Act  II  of  1 887,  sec.  8). 
P.  9,  col.  1,1.  a,  add  Ben.  Act  IV  of  1876  amended  by  Ben.  Act  I  of  188a. 

1.  6,  add  V  of  1887,  sec.  32. 
P.  9,  under  *  (d)  North  Western  Provinces,*  insert : — 

Canals  and  Drainage  (VIII  of  1873,  sec  70). 

Chaukfdi&rs  (XX  of  1S56,  sees.  45,  48,  49,  53,  55). 

Courts  Martial  (Ben.  Beg.  XX  of  1810). 

Foreign  Emigrants  (Ben.  Reg.  XI  of  181 2). 

Hackney  carriages  (XIV  of  1879). 

High  Court  (XIII  of  1869,  sec.  4). 

Jh^sf  Encumbered  Estates  (XVI  of  1882,  sec.  6). 

Lending  to  covenanted  civil  servants  (Ben.  Reg.  VII  of  1823,  sec.  4). 

Land-revenue  (XIX  of  1873,  sees.  100,  142). 

Local  Boards  (XIV  of  1883,  sec.  51). 

Minors  (XL  of  1858,  sec.  22). 

Opium  (Ben,  Keg.  XX  of  1817  :  Act  XIII  of  1857). 

Passive  of  troops  (Reg.  VI  of  1825). 

Rent  (XII  of  1881,  sees.  51,  87,  92,  107,  131). 

State  Offences  (Reg.  X  of  1804). 
Under  *  (e)  Panjdh,*  insert : — 

Courts  (XVIII  of  1884,  sees.  14,  37,  60). 

District  Boards  (XX  of  1883,  sees.  57,  82). 

European  British  minors  (XIII  of  1874,  b^*  ^4)* 

Frontier  crossing  (Reg.  VII  of  1873). 

Haz^ra  forests  (Reg.  II  of  1879,  sees.  25,  26,  28). 
Land-revenue  (XVII  of  1887,  sees.  39,  108,  149). 
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Under  '  (J)  Oudh*  insert  :— 

Civil  Courts  (XIII  of  1879,  »ecs.  32-36). 

European  British  Minora  (XIII  of  1874,  sec.  14). 

Land-revenue  (XVII  of  1876,  sees.  64,  104). 

Laws  (XVIII  of  1876,  sees.  37  and  42). 

Minors  (XL  of  1858,  sec.  52). 

Rent  (XXII  of  1886,  sec.  107). 
Under  *  \g)  Central  Provinceif,'  insert  :— 

Civil  Courts  (XVI  of  1885.  sec.  19,  cl.  (3),  (4). 

European  British  Minors  (XIII  of  1874,  sec.  14). 

Tenancy  (IX  of  1883,  sec.  24). 
Under  *  (h)  Burma,*  insert  :— 

European  British  Minors  (XIII  of  1874,  sec.  14). 

Forests,  Upper  Burma  (Reg.  VI  of  1887). 

Frontier  crossing.  Upper  Burma  (Reg.  IX  of  1887). 

Land-acquisition,  Upper  Burma  (Reg.  IX  of  1886,  sees.  28,  29). 

Laws,  Upper  Burma  (XX  of  1886). 

Military  police  (Reg.  II  of  1887). 

PUots  (XII  of  1883,  sees.  4,  5). 

Rangoon  Tramways  (XXII  of  1883,  sec.  14  et  »eq.). 

Registration  of  documents.  Upper  Burma  (Reg.  I  of  1887,  sec.  7). 

Ruby  Regulation,  Upper  Burma  (Reg,  XII  of  1887), 
P.  10,  col.  1, 1.  3,  add  sec.  37  :  Reg.  V  of  1887,  sec.  21. 
P.  10,  under  *  (i)  Coorg,'  insert  :  — 

European  British  Minors  (XIII  of  1874,  sec.  14). 
Under  *  {j)  AJmer  and  Merwdra,'  insert  :  — 

European  British  Minors  (XIII  of  1874,  sec.  14). 

Land  and  revenue  (Reg.  II  of  1877,  sec.  iii). 

Laws  (Reg.  Ill  of  1877,  sees.  37,  41). 

Municipalities  (Reg.  V  of  1886,  sees.  121-139,  146). 
Under  '  (Q  Assam,'  insert : — 

European  British  minors  (XIII  of  1874,  sec.  14). 

Giiro  Hills  (Reg.  I  of  1882,  sees.  3,  5,  6). 

Land  and  revenue  (Reg.  I  of  1886,  sees.  25,  58,  142,  156). 
P.  17,  note  2,  add  and  see  the  Madras  Hackney  Carriages  Act  (Mad.  Act 

III  of  1879,  see.  49). 
P.  18,  note  3,  add  4  Mad.  410. 
P.  19,  1.  37,  add  note  5,  Under  Act  V  of  187 1,  sec.  33,  as  amended  by 

Act  IX  of  1882,  the  Governor  General  in  Council  has  appointed  the 

penal  settlements  of  Port  Blair  and  the  Nlcobar  Islands,  see  Macpherson's 

Lists,  595. 
P.  20, 1.  33,  add  A  definite  period  must  be  stated  in  the  sehtence.    An  order, 

for  instance,  directing  the  accused  to  be  imprisoned  until  he  gives  security 

is  bad  (8  Cal.  644).      * 
P.  21,  1.  29,  add  note  As  to  forfeiture  of  watans  in  Bombay,  see  Bom.  Acts  III 

of  1874  and  V  of  1886. 
P.  23,  note  i,  add  See  also  Ben.  Reg.  VII  of  1823,  sees.  2  and  3,  and  Acts  XIII 

of  1857,  sec.  9,  and  XIII  of  1879,  ^^^'  32-34. 
note  3,  add  In  Burma  see  Acts  XVI  of  1886,  sec.  6,  XX  of  1886,  sec,  7 

and  sched.  iii,  and  XV  of  1887,  sec.  8. 
P.  33,  1.  4,  after  *  sufficient '  i?Mer<  (7  Suth.  Civ.  R.  299). 
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1.  31,  after  *•  vftcemaiioii  *  insert  and  m  to  the  iale  And  seizure  of  un- 
wholesome food. 

P.  56,  note  i,  add  see  9  Ben.  a 29,  per  Coach,  C.J. 

P.  96,  note  3,  vmbH  Conseryaton  of  Kiversi  etc.  (Mad.  Act  VI  of  18S4, 
nee.  33)  :  Inspectors  under  the  Glanders  and  Farcy  Act  (XX  of  1879,  sec 
4) ;  Members  of  Local  Boards,  etc  (Mad.  Act  V  of  1884,  sec  43,  and 
Bom.  Act  I  of  1884,  sec.  71):  Officers  appointed  tmder  the  Inland 
Emigration  Act  I  of  188 a,  sec  8  :  Registrars  of  births  and  deaths  (VI 
of  1886,  sec.  14)  ;  and  see  Act  XVI  of  i88a,  sec.  a9;  YI  of  1884,  sec. 
4a,  d.  (3'  :  Bom.  Act  II  of  1884,  sec.  46  :  Ben.  Act  IV  of  1887,  sec  63. 

P.  97»  note  3,  add  see  and  consider  10  Mad.  a55,  where  A  dog  up  and  dis- 
honestly removed  some  cartloads  of  earth,  part  of  a  piece  of  waste  land 
belonging  to  Oovemment,  and  the  High  Court  {rationB  dissemtisnts 
Brandt  J.)  held  that  A  was  not  guilty  of  theft. 

P.  98,  note  4,  where  the  actual  possession  is  i&  a  ryot  paying  rent  directly  to 
the  landofmer,  see  9  Ben.  339. 

P.  107,  note  i,  add  Mad.  Act  VIII  of  1878,  sec.  13. 
note  1,  add  9  Bom.  A.C.  Or.  9. 

Pp.  110,  111.  The  provisions  of  sees.  67,  68,  69  I4)ply  to  previous  offences 
committed  and  persons  punished  under  the  Madras  Excise  law.  Mad. 
Act  I  of  1886,  sec.  68. 

P.  Ill,  note  5,  see  10  All.  58,  6a,  67,  69. 

P.  141,  after  138  insert  the  following  section  \ — 

1 38  A.    The  foregoing  sections  of  this  chapter  shall  apply  as  if  Her  Majesty  *8 
Indian  Marine  Service  were  comprised  in  the  Navy  of  the  Queen  ^ 

P.  149,  note  ai,  1.  4,  after  31  ineert^  and  see  Acts  XVII  of  1885,  sec.  la,  and 
XVIII  of  1887,  sec.  18. 

P.  150,  note  i,  add  and  see  Acts  XVII  of  1885,  sec.  la,  and  XVIII  of  1887, 
sec  18. 

P.  153,  note  3,  add  Acts  XIV  of  1883,  sec.  51 ;  XV  of  1883.  sec.  65  ;  XX  of 
1883,  sec.  6a  ;  XIII  of  1884,  sec.  35 ;  XVII  of  1884,  sec  37  :  Mad.  Acts 
IV  of  1884,  sec.  a6o,  and  V  of  1884,  sec.  158 ;  and  Beg.  V  of  1886,  sec. 
146. 
note  5,  add  and  see  10  All.  65. 

P.  157,  note  i,  add  la  Bom.  63. 

P.  158,  note  i,  add  In  the  second  branch  of  the  section  'an  offence*  means '  some 
particular  offence,*  15  Cal.  386. 

P.  159,  sec  179,  see  10  Bom.  185. 

note  4,  add  That  no  suit  lies  against  a  witness  making  a  false  statement  in 
the  course  of  a  judicial  proceeding,  see  10  Mad.  87. 

P.  160,  note  i,  €idd  In  14  Cal.  314  Petberam  C.J.  held  that  the  section 
applied  to  those  oases  in  which  the  police  are  induced  upon  the  information 
supplied  to  them  to  do  or  omit  something  which  might  affect  some  third 
person,  and  which  they  would  not  have  done  if  they  had  known  the  true 
state  of  things. 

P.  161,  note  3,  add  and  see  Act  VI  of  1883,  sec  I. 

P.  162,  sec.  188,  1.  I,  The  'order*  must  be  actually  in  force,  10  All.  115. 
note  3, 1.  4,  after  144  inserty  or  the  Telegraph  Act  XIII  of  1885,  sec  16. 

P.  164,  sec.  191,  see  Act  V  of  1884,  sec  a. 

*  Act  XIV  of  1887.  sec  79. 
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P.  166,  note  2, 1.  9,  add  see  also  11  Bom.  702  :  14  Gal.  653. 

note  5,  Acts'  XI  of  1841  and  XII  of  1842  are  now  repealed  bj  Act  VIII  of 

1887. 
P.  169,  note  3,  cuid  And  see  14  Cal.  653. 
P.  170,  notes,  col.  i,  1.  4,  after  749  insert  8  All,  252. 
P.  173.  note  8,  add  and  see  5  All.  598  :  14  Gal.  633. 
P.  174,  note  3, 1.  5,  after  compounded  insert  (Grim.  Proc.  Gode,  sec.  346). 
P.  193,  note  i,  add  As  to  weights  and  measures  in  the  Presidency  Towns  see 

Ben.  Act  IV  of  1886,  sees.  55,  56 :  Mad.  Act  lY  of  1884,  sec.  205  :  Bom. 

Act  IV  of  1882. 
P.  194,  note  5,  add  A  Muhammadan  who  sacrifices  a  cow  before  sunrise  in  his 

own  compound  is  not  guilt  j  of  a  public  nuisance,  though  the  compound  is 

visible  from  a  public  road,  10  All.  44. 
P.  195,  note  4,  add  The  Madras  Excise  Act  (Mad.  Act  I  of  1886),  sec.  57.  cl.  a, 

provides  for  cases  in  which  the  admixture  does  not  amount  to  adul- 
teration, 
note  6,  add  see  Bengal  Act  III  of  1886. 
P.  200,  note  2, 1.  8,  after  244  insert  and  see  10  All.  46. 
P.  202,  sec.  295,  see  10  Mad.  126,  where  a  Hindd  had  sexual  intercourse  at 

9  P.M.  within  an  enclosure  surrounding  the  tomb  of  a  Muhammadan  faqir. 

The  'object'  mentioned  in  1.  2  is  an  inanimate  object,  10  All.  150. 
P.  207,  note  2, 1.  3,  cfter  wife  insert  and  see  8  All.  622  and  635. 
P.  211,  sec.  304  A,  see  for  an  illustration  14  Cal.  566,  where  a  quack  {kdbirdf)^ 

untaught  in  matters  of  surgery,  operated  for  internal  piles  by  cutting 

them  out  with  a  common  knife,  and  the  patient  died  from  hemorrhage. 
P.  235,  note  3,  add  10  Mad.  255,  259. 

note  5,  as  to  fish  see  also  10  Bom.  194:    15  Cal.  388  and  402.     A  bull 

dedicated  to  an  idol,  and  then  set  free,  is  not  res  nullius^  but  prima  fa^^ 

belongs  to  the  trustee  of  the  temple  where  the  idol  is  worshipped,  1 1  Mad. 

145.    Otherwise,  apparency,  where  the  bull  is,  on  the  death  of  a  relative 

of  its  owner,  let  loose  as  part  of  the  funeral  ceremony,  9  All.  348,  following 

8  All.  51. 
note  8,  add  10  Mad.  186. 
P.  238,  sec.  379,  see  10  Bom.  193. 
P.  248,  note  i,  add  and  see  9  All.  670. 

P.  250,  sec.  410,  last  clause,  see  9  All.  348,  following  8  All.  51. 
P.  256f  note  3,  add  see  also  12  Cal.  660,  where  the  Court  held,  in  accordance 

with  ill.  {d),  that  the  damage  contemplated  in  sec.  425  need  not  consist  in 

the  infringement  of  an  existing  present  and  complete  right,  but  might  be 

caused  by  an  act  done  now  with  intent  to  defeat  a  right  about  to  come 

into  existence. 
P.  258,  note  4,  add  And  now  see  Act  V  of  1888,  sec.  4,  cl.  (6). 
P.  259,  note  5,  add  The  imposition  of  a  fine  under  the  Panj^b  Land  Bevenue 

Act,  XVH  of  1887,  sec.  io8,for  destroying  etc.  survey-marks  does  not  bar 

a  prosecution  under  sec.  434  of  the  Code. 
P.  261,  note  lo^add  Illegal  interference  with  the  produce  of  a  holding  is  made 

*  criminal  trespass  *  by  the  Bengal  Tenancy  Act,  VIII  of  1885,  sec.  186. 
P.  268,  sec.  463,  see  12  Bom.  36. 

note  II,  add  As  to  intention  in  fabricating  a  false   document  see   13 

Cal.  349  and  14  Cal.  513,  following  Beg,  v.  Hillman,  i  Leigh  &  Cave, 

C.  C.  243. 
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P.  272,  sec.  467,  lee  la  Bom.  36. 

P.  276,  note  4,  add  eee  th«  MadrM  Excbe  Act  (Mad.  Act  I  of  t886),  sec.  57, 
d.  (r). 

P.  277,  lec  486,  lee  the  same  Act,  sec  57,  eUtue  (d), 
P.  281,  note  2,  add  But  see  10  Mad.  a  18. 

P.  2&5,  note  2,  add  There  is  no  exception  in  favour  of  a  second  or  third  publi- 
cation as  compared  with  a  first,  la  Bom.  167. 
P.  286,  As  to  £zpl.  4,  see  9  All.  4ao. 
P.  290,  note  3,  add  See  11  Bom.  376. 

sec.  504. 1.  3,  *  wi]l  caase  him,*  i.e.  under  ordinary  circumstances,  10  Mad. 

353,  where  A*9  abusive  language  had  reduced  ^  to  such  a  state  of  abject 

terror  that  the  provocation  was  unlikely  to  cause  B  to  break  the  public 

peace. 
P.  293,  sec  511,  ill.  (i)  :  see  11  Bom.  376. 
note  5,  add  No  criminal   liability  can  be  incurred  under  the  Code  by 

an  attempt  to  do  an  act  which,  if  done,  would  not  be  an  offence  under  tbe 

Code^  II  Bom.  381. 
P.  295,  note  a,  add  As  to  their  domestic  tribunal,  see  11  Bom.  185. 

note  5,  add  see  10  Mad.  69. 
P.  801, 1.  13,  add  For  tenants  in  the  Panjib  having  rights  of  occupancy  in 

laud  rules  are  provided  by  Act  XVI  of  1887,  sec  59. 
P.  809,  last  line,  add  As  to  Muhammadan  donations  mortis  cauta  see   9 

All.  357. 
P.  811,  note  a,  add  and  see  10  Mad.  351. 

note  3,  for  rules  as  to  expounding  Hindti  wills,  see  1 1  Bom.  69. 
P.  319, 1.  a.  As  to  sees.  16  and  50  of  the  Probate  and  Administration  Act,  see 

I  a  Bom.  164. 
1.  33.  As  to  sees.  37  and  45  of  the  same  Act,  see  la  Cal.  375. 
P.  389,  note  6,  add  It  renders  a  married  woman  domiciled  in  England  able  to 

sue  without  her  husband  in  India,  15  Cal.  39. 
P.  343,  sec.  19.    Whoever  seeks  to  have  the  succession  regulated  by  some 

other  law  is,  therefore,  under  the  burden  of  proving  another  domicile. 
P.  364,  note  i,  add  The  presumption  is  that  they  were  made  after  the  execu- 
tion of  the  will,  Simmons  v.  RudaU^  i  Sim.  N.  S.  136. 
P.  367,  note  i,  add  That  a  Hindti  child  bom  in  wedlock  is  legitimate,  though 

begotten  before  marriage,  see  L.  B.,  i  I.  A.  a8a,  393. 
P.   874,  note  3,  add  See  ii  Bom.   573,   578,  following  5   Cal.   684,   and 

consider  whether  sec.  8  a  does  not  abrogate  the  rule  that  in  the  absence 

of  express  words  showing  such  an  intention,  a  Hindti's  devise  to  his  wife 

does  not  confer  an  estate  of  inheritance,  but  carries  only  a  widow's  estate 

as  imderstood  by  Hindti  law. 
P.  390,  note  5,  add  1  Cal.  303. 
P.  406,  note  2,  add  The  section  leaves  no  room  for  presumption.      The  Court 

cannot  decide  whether  the  legacy  is  given  to  ^  as  executor  or  not, 

15  Cal.  83. 
P.  426,  note  i,  add  And  sec.  164  is  at  variance  with  Muhammadan  law, 

see  7  Ben.  P.  C.  643. 
P.  439,  note  1,  add  No  provision  seems  made  for  the  case  of  a  will  lost 

or  mislaid  in  the  testator's  lifetime,   a  copy  or  draft  being  still  in 

existence, 
note  3, 1.  a,  after  See  insert  8  Cal.  864  and 
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P.  449,  note  3,  add  On  the  ftpplication  for  probate  the  Court  should  not 

go  into  questions  of  title  to  property  or  validity  of  bequests,  4  Gal.  i  : 

12  Bom.  166. 
P.  456,  note  i,  add  An  to  the  damages  recoverable  on  the  bond,  see  10  All.  29. 
P.  486, 1.  3,  after  1868  insert  is  not  a  Coile,  but  is  here  printed  because 

it  is  necessary  for  the  right  understanding  of  the  Codes  which  follow  in 

this  work.     It 
1*  33»  offer  X  of  1886  insert  (repealed  and  replaced  by  Bom.  Act  III 

of  1886). 
1.   35,   add  A  similar  effect  will  doubtless  be  produced  by  the   N.  W. 

Provinces  Act  I  of  1888,  which  combines  the  Indian  Acts  I  of  1868 

and  I  of  1887. 

P.  487,  note  3,  add  As  to  standing  timber,  see  10  All.  160  and  cases  there 
cited. 

P.  488, 1.  I,  as  to  '  moveable  property,*  see  10  All.  2. 

P.  490,  note  2, 1.  5,  after  disposal  insert  13  Cal.  86  :  15  Cal.  107. 

1.  10,  after  679  insert  whether  ministerial  or  judicial,  15  Cal.  357,  and  add 
to  the  note  2  Bom.  148  :  3  Bom.  214  :  8  Bom.  294. 

P.  495,  note  i,  add  in  the  case  of  members  of  a  Hindti  family,  11  Bom.  608. 

P.  497,  1.  8,  add  contracts  made  by  or  on  behalf  of  municipalities,  local 
boards  and  port-trustees  by  various  local  enactments,  such  as  XV  of  1873, 
sec.  33 ;  XV  of  1883,  sec.  40 ;  XVII  of  1884,  sec.  36  :  Mad.  Act  IVof  1884, 
sec.  45 :  Bom.  Act  I  of  1884,  sec.  35  :  Ben.  Act  IV  of  1887,  sec.  65  : 
Regs.  V  of  1886,  sec.  40,  and  V  of  1887,  sec.  17. 

P.  498. 1.  23,  after  transfer  insert  but  subject,  of  course,  to  his  right  to  call 
upon  the  claimants  to  interplead, 
note  I,  add  and  see  9  AIL  228. 

P.  499. 1.  13,  DebenturC'bonds  issued  by  municipalities  etc.  are  generally  made 
transferable  by  endorsement,  which  is  sometimes  required  to  be  registered 
in  the  office  of  the  body  issuing  the  bonds.  See  e.  g.  Mad.  Acts  I  of  1884, 
sec.  209,  and  II  of  1886,  sec.  36  :  Bom.  Act  I  of  18S1 :  Ben.  Act  IV  of 
1887,  sec.  72. 

P.  501, 1.  1 1 .  A  seventh  mode  is  by  legislative  cancellation :  see,  for  example, 
the  Inland  Emigration  Act,  I  of  1882,  sees,  iii,  140,  177. 

P.  501,  note  i,  for  Indian  cases  on  the  subject  see  L.  R.,  7  I.  A.  107  (lessor's 

covenant):  12  I.  A  i  (mortgage-deed) :   2  Agra  150  (grant) :  9  All.  162 

(bond) ;  a  Mad.  H.C.  177  (power  of  attorney) :  12  Bom.  17  (conditions 

of  sale). 
P.  502, 1.  10,  a^^^but  subject  to  the  provisions  of  the  Evidence  Act  (I  of  1872), 

sec.  92,  prov.  4. 

P.  505,  note  i,  add  As  to  the  construction  of  stipulations  as  to  time,  see 
Tilley  v.  Thomas,  L.  R.,  3  Ch.  App.  61. 

P.  508,  note  3,  1.  3,  after  487  insert  As  to  merger  of  securities,  see  10 
Mad.  163. 

P.  511,  note  I,  add  As  to  sales  of  liquor  and  intoxicating  drugs,  see  Mad.  Act 
I  of  1886,  sees.  15,  16. 

P.  613, 1.  15.  As  to  Hindti  marriages,  see  11  Bom.  252.  As  to  contracts  of 
betrothal,  11  Bom.  412. 

P.  516. 1.  14,  after  case  insert  The  English  rules  as  to  solicitors  apply  gener- 
ally to  pleaders  (12  Bom.  85,  per  West  J), 
note  3,  after  3  Mad.  140  insert  9  Mad.  140 :  10  Mad.  33. 
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P.  617, 1*  12,  nfier  Mrvio«  inseri  ezoept  in  omm  providod  for  by  tlie  Inland 

Emigrfttion  Act,  I  of  i88a,  mo.  ii. 
note  5.    Tlie  Bill  here  referred  to  U  now  Act  VI  of  1887. 
note  7,  add  Ben.  Act  V  of  1883  providee  for  the  registration  and  oontrol 

of  porters  and  dindiwiOas  at  DarjUing  and  Knrseong. 
P.  519,  L  3,  add  And  es  to  labooren  in  Assam  and  the  districts  of  Chittagong 

etc.,  see  Act  I  of  188 a. 
P.  524, 1.  17,  As  to  marine  insoruioe  see  also  the  Sea  Passengers  Act,  XIX  of 

1885,  sec.  7. 
P.  529, 1.  1 1,  after  no  imeri  general. 
1.  12,  add  Bat  see  Ben.  Act  lY  of  1866,  seos.  53,  54,  which  require  pawn- 
brokers in  Calcutta  to  give  infonnation  as  to  stolen  property,  and  not  to 

take  pledges  from  children, 
note  2,  add  Aj  to  pawning  military  decorations,  see  10  Mad.  108. 
note  5,  add  As  to  a  shipowner*s  lien  for  freight,  see  Mad.  Act  II  of  1886^,  sec. 

^2et  »€q. :  Bom.  Act  VI  of  1886,  sec.  47 ;  and  Ben.  Act  lY  of  1887,  sec  35. 
P.  530, 1.  1 1 ,  add  Bat  see  14  Cal.  809.     Other  statatory  liens  are  conferred  by 

Ben.  Reg.  YI  of  18231  b^*  ^  (advances  to  Indigo-caltivators)  and  the 

enactments  relating  to  harbour-rates  (Mad.  Act  II  of  1886,  sec.  48  :  Bom. 

Act  YI  of  1886,  sec.  46  :  Ben.  Act  lY  of  1887,  s^-  34)- 
I.  14,  qfter  Courts  intert  (10  Ben.  444 :  14  Cal.  374). 
P.  532, 1.  33,  after  mouth  insert  But  the  adjustment  must  be  assented  to  by 

both  parties  (6  Cal.  451). 
P.  546,  note  i,  I  11,  <^fter  83  insert  14  Cal.  781. 
1.  a  I,  add  or  a  custom  of  a  caste  to  expel  a  member  in  his  absence  without 

notice  given  or  opportunity  of  explanation  offered,  10  Mad.  133. 
P.  549,  sec.  4, 11.  4,  5,  Though  a  letter  of  acceptance  is  posted  to  the  proposer 

it  is  not  *  put  in  course  of  transmission  to  him '  if  it  is  not  correctly 

addressed,  9  All.  366,  385. 
P.  553,  note  i,  add  A  guardian  cannot  contract  on  behalf  of  his  infant  ward 

so  as  to  bind  him  personally,  11  Bom.  551,  per  Lord  Hobhouse.     But 

see  an  exception  in  the  Emigration  Act,  XXI  of  1883,  sec.  40. 
Pp.  554,  555,  sees.  16,  17,  see  11  Bom.  666. 
P.  558,  sec.  ai,  see  II  Bom.  174. 
P.  559,  note  a,  1.  30,  insert  nor  to  a  mortgage  subsequent  to  a  temporary 

injunction,  9  All.  497. 
note  3,  add  So  is  an  agreement  for  which  the  consideration  is  abstention 

from  taking  criminal  proceedings,  1 1  Bom.  566,  following  WtUiams  v. 

Bayley,  L.  B.,  I  H.L.  200,  220. 
P.  562,  note  7,  add  nor  a  conditional  promise  to  pay  when  the  promisor  is 

able,  II  Bom.  580. 
note  8,  add  It  must  not  be  a  promise  to  pay  by  instalments  or  in  (e.  g.)  two 

years,  or  out  of  a  pai*tioular  fund,  Chasemore  v.  Turner,  L.  R.,  10  Q.  B. 

505*  pez'  Coleridge  C.J.,  citing  Williams  J.  in  Backmaster  v.  Russell, 

10  C.  B.  N.  S.  at  pp.  749-740. 
P.  573,  note  3,  1.  a,  after  633  insert  The  obligation  enforced  by  them  arises 

from  a  gtcoM-contract,  see  i  M&d.  H.  C.  41 1  :  5  Mad.  H.  C.  aoo. 
P.  574,  sec.  45,  see  9  All.  486. 
P.  577,  sec.  53,  see  II  Bom.  41a. 
Pp.  581,  582,  sees.  62,  63,  see  15  Cal.  319,  326,  where  the  High  Court  said 

that  the  provisions  of  sec.  63  do  not  apply  after  there  has  been  a  breach 
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of  the  original  contract,  and  that  sec.  63  is  in  direct  antagonism  to  the 
law  of  England. 
X^.  583,  sec.  65,  see  9  All.  340,  where  Edge  C.J.  said  that  the  section  includes 
any  person  whatever  who  has  obtained  any  advantage  under  a  void 
agreement. 
P.  088,  As  to  the  damages  recoverable  by  the  lender  for  breach  of  an  agreement 

to  lend  money,  see  12  Bom.  242. 
P.  592,  sec.  74,  see  9  All.  690 :  as  to  the  exception,  10  All.  29. 

note  2,  1.  6,  add  But  see  10  Cal.  305,  and  14  Cal.  248,  where  the  Court 

thought 'the  cases  in  9  Cal.  615  and  689  were  overruled, 
note  2,  1.  15,  add  See  also  10  Mad.  203,  dissenting  from  8  All.  185  and 
following  4  Cal.  137. 
P.  595, 1.  4,  'part  of  the  goods,'  see  15  Cal.  i. 
P.  605,  note  2,  add  see  11  Bom.  704. 
P.  622,  note  i,  add  As  to  want  of  care,  see  9  All.  398. 
P.  651,  note  4, 1.  6,  after  divided  insert  (a  case  overlooked  by  the  Act). 
P.  695,  sec.  67,  see  i  Cal.  130. 

P.  700,  sec.  85  is  founded  on  16  &  17  Vic.  c.  59,  sec.  19  (as  to  which  see  L.  R., 
9  C.  P.  513  :  I  C.  P.  D.  578  :  2  C.  P.  D.  151);  compare  also  45  &46  Vic. 
c.  61,  sec.  60. 
P.  726,  last  line,  qfter  income  in&ert  No  mention  is  here  made  of  title-deeds, 

as  to  which  see  11  Bom.  485. 
P.  738, 1.  4,  add  Special  rules  as  to  gifts  by  the  Oudh  taluqd^rs  and  grantees 
are  contained  in  Act  I  of  1869,  sees.  16,  17,  18. 
1.  9,  after  declares  insert  (sec.  135). 

1.  1 2,  after  payment  insert  The  principle  embodied  in  this  section  is  fully 
stated  in  Story's  Equity  Jurisprudence^  1886,  §§  1048-1057. 
P.  746,  note  5,  see  15  Cal.  362. 

note  6,  add  14  Cal.  451  and  599. 
P.  748,  sec.  6,  cl.  {d) ;  *  property '  here  includes  an  actionable  claim,  14  Cal. 
241. 
note  3,  add  Mad.  Act  VIII  of  1878,  sec.  4  (coffee)  :  Bom.  Acts  IV  of  1881, 
sec.  7  (salary  of  village-officers),  and  V  of  1886  (watans) :  Reg.  II  of  1877, 
sec.  36  {bhUm), 
P.  751,  sec.  10,  As  to  the  proviso,  see  11  Bom.  354  :  13  Ben.  383  :  12  Cal.  522. 

It  limits  the  Married  Women's  Property  Act,  III  of  1874,  sec.  8. 
P.  766,  note  5,  Recent  cases  on  lis  pendens  are  in  15  Cal.  94  and  9  Mad.  92. 
P.  767,  note  4,  add  in  the  parts  of  British  India  to  which  it  applies.   As  to 

13  Eliz.  c.  5  in  Bombay,  see  1 1  Bom.  666,  at  p.  675. 
P.  774,  sec.  68,  cl.  (5),  1.  6, '  sold,'  i.e.  otherwise  than  through  the  intervention 
of  a  court,  10  Mad.  515. 
note  I,  1.  5,  after  11  imert  10  All.  133  and  cases  there  cited, 
note  2,  add  See  too  11  Bom.  462. 

note  3,  add  But  as  to  the  former  case  see  10  Mad.  514  and  6  Bom.  719. 
P.  780,  sec.  67.     See  10  Mad.  130. 
note  4,  add  A  Court   of  Small  Causes  is   not  such  a  Court,  Acts  XV 
of  1882,  sec.  19,  cl.  (/)  and  IX  of  1887,  sec.  15,  and  sched.  II,  cl.  (6). 
P.  781,  note  3,  add  11  Mad.  88. 
note  7,  add  For  an  instance  of  a  '  default '  under  this  clause,  see  10  All. 

47. 
P.  782,  note  3,  1.  7,  after  252  insert  and  see  14  Cal.  479-480. 
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P.  791»  leo.  85,  L  5, '  noiio*.*    Ai  to  prwnming  this,  sae  9  AIL  135,  at  p.  zap. 
note  3,  add  In  1 1  Bom.  438  the  reMon  for  the  rale  is  uid  to  be,  that  otlier- 
wise  the  poMOMor  might  be  exposed  to  many  suits  on  the  same  caofle  of 
ftotion. 
P.  792,  seo.  87,  para,  a,  see  9  All.  504. 

P.  793, 11.  6-14,  see  1 1  Mad.  90 ;  and  compare  44  ft  45  Vie.  c.  41,  sec.  35. 
P.  796,  sec  94.    That  costs  distinctly  and  separately  awarded  on  forecloenzre 

are  not  part  of  the  mortgage-money,  see  10  AIL  179. 
P.  797,  seo.  99,  see  10  Mad.  139. 

P.  798, 1.  I,  'made  security,*  i.e.  immediately  on  execution,  14  Gal.  687. 
P.  802,  note  6,  add  Mad.  Act  II  of  1884,  seo.  7,  expressly  empowers  a  tenant, 
who  has  been  compelled  to  pay  the  expense  of  constructing  or  repairing 
boundary-marks,  to  deduct  the  amount  from  his  rent. 
P.  804,  clause  (0),  see  10  Mad.  351. 
P.  810,  note  5,  L  5,  after  855  insert  14  Cal.  446. 

P.  812,  note  3, 1.  6,  after  285  insert  in  Madras,  10  Mad.  196 :  in  Bombay,  1 1 
Bom.  517. 
sec.  139,  1.  4:  sec.  133  abrogates  the  rale  of  Hindti  law  that  delivery  of 
possession  is  essential  to  complete  a  gift  of  immoveable  property,  14  Cal.  450. 
P.  813,  sec.  I3if  L  i,  'transfer,*  whether  in  writing  or  by  word  of  mouth,  9 
All.  351.   ^  In  case  of  transfer  by  sale  they  are  provided  for  by  sec.  55  (3). 
sec.  131,  L  7,  see  10  Mad.  389. 
note  5,  L  1,  after  506  insert  10  All.  3o,  36. 
P.  814,  note  4,  add  followed  in  10  Mad.  389.    But  see  9  All.  476. 

note  5,  L  I,  nfter  9  insert  11  Mxul.  56,  61. 
P.  821, 1.  37,  after  another  insert  in  his  own  name. 
P.  822, 1.  II,  after  ii  insert  the  Official  Trustee  Act,  XYII  of  1864. 
P.  838,  note  i,  add  The  proper  way  to  make  provision  for  the  maintenance 
of  an  animal  during  its  life  is  to  give  an  annuity  to  a  person  to  cease  at 
the  animal*B  death. 
P.  839,  note  3,  add  and  11  Bom.  441. 
P.  850,  note  3, 1.  3,  after  which  insert  illustration* 

P.  888,  note  I,  add  As  to  the  control  of  public  streams  etc.  in  the  Lower  Pro- 
vinces, see  Ben.  Act  III  of  1885,  sec.  89  :  in  Madras,  Mad.  Act  VI  of  1884. 
P.  898, 11.  17^30  :  see  II  Mad.  19. 
P.  901,  L  31,  see  14  Cal.  797  (light  and  air). 
P.  906,  sec.  17,  cL  (e),  see  11  Mad.  33. 
P.  907,  note  4,  L  7,  after  353  insert  10  AIL  162. 
P.  928, 1.  3,  before  remedies  insert  judicial  *. 

P.  933,  1.  36.    The  words  '  in  writing  *  are  repealed  wherever  the  Transfer 
of  Property  Act  is  in  force, 
note  1, 1.  3,  after  J.  insert  and  see  i  All.  83  :  2  Bom.  133  at  p.  138. 
P.  984, 1.  32.  For  the  present  English  rule  as  to  declaratory  decrees,  see  Order 
XXV,  r.  5. 
L  37,  As  to  suits  in  England  to  perpetuate  testimony,  see  Order  XXXVII, 
rr.  35-38. 
P.  946,  note  2.    The  whole  Act  has  been  extended  to  the  Chief  Commissioner- 
ships  of  Sind  and  Coorg :  to  West  Jalpaigori,  Hazdrfb^gh,  Lohirdaga  and 

^  Extra-judicial  remedies  recognised  by  Indian  law  are  distress  and  arbi-^ 
tration. 
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M^bhuin,  and  to  the  pargana  D^bhmn  in  Singbhthn ;  to  the  Jh^nsf 
Division ;  to  the  Scheduled  Districts  of  the  Panj^b,  and  to  those  of  the 
Central  Provinces  ;  and  in  Assam  to  the  districts  of  Kamrnp,  Naugong, 
Doming,  Sfbs^gur,  Lakhimpur,  Go^lpar^  (excluding  the  Eastern  Dvte), 
Silhat  and  K^h^  (excluding  the  North  E^h^  Hills) . 

P.  949,  sec.  9,  1.  2.    That  '  immoveable  property  *  here  includes  common  of 
fishery  and  right  of  way,  see  I3  Bom.  221,  dissenting  from  17  Suth.  Civ. 
R.  70,  col.  2. 
note  i|  L  i6|  after  446  iniert  Mere  discontinuance  of  payment  of  rent  by  a 

tenant  is  not  a  '  dispossession/  14  Cal.  649. 
note  I,  add.    But  no  suit  for  possession  of  immoveable  property  lies  in  a 
Court  of  Small  Causes,  Acts  XV  of  1882,  sec.  19,  d.  ((i),  and  IX  of  1887, 
sec.  15  and  sched.  II,  cl.  (4).     In  the  Panj^b  a  tenant  dispossessed  of 
his  tenancy,  or  of  any  land  comprised  therein,  cannot  avail  himself  of. 
sec.  9 ;  see  Act  XVI  of  1887,  sec.  51. 

P.  952,  sec.  12,1.  3.  'Court' :  this  does  not  include  a  Court  of  Small  Causes, 
see  Acts  XV  of  1882,  sec.  19,  cl.  {K)  and  IX  of  1887,  sec.  15,  sched.  II, 
cl.  (15). 

P.  959,  1.  13,  see  9  All.  168 :  11  Bom.  199. 

P.  964,  note  6,  add  When  the  plaintiff  insisted  on  having  that  to  which  he  had 
no  right,  and  ou  that  account  delayed  performing  his  part  of  the  agree- 
ment for  payment  of  the  purchase-money,  specific  performance  was 
refused,  9  All.  705,  711. 

P.  967,  sec.  25,  cl.  (5),  see  14  Cal.  518  and  11  Bom.  280. 

P.  973,  sec.  31, 1.  6,  see  14  Cal.  308. 

note  4,  add  Such  suits  are  excluded  from  the  cognizance  of  Courts  of  Small 
Causes,  Acts  XV  of  1884,  sec.  19,  cl.  {j)  and  IX  of  1887,  sec.  15, 
cl.  (16). 

P.  974,  sec.  34,  see  in  England,  Tayl.  ^0.,  8th  ed.  $  1140,  and  Druiffy.  Po/rJcer, 
L.  R.  5  Eq.  131. 
sec.  35, 1.  I.    The  words  'in  writing'  are  repealed  wherever  the  Transfer 

of  Property  Act  is  in  force, 
sec.  35, 1.  3.     '  Court '  here  does  not  include  Court  of  Small  Causes,  Acts  XV 

of  1882,  sec.  19,  cl.  {h)  and  IX  of  1887,  sec.  15,  cl.  (15). 
BOO.  35,  note  2,  add  See  the  Evidence  Act,  sec.  92,  ill.  (e). 

P.  976, 1.  I.    The  words  'in  writing'  are  repealed  wherever  the  Transfer  of 
Property  Act  is  in  force, 
sec.  39,  para.  i.    See  9  All.  439,  440;  and  as  to  the  court-fee,  5  All.  331 ; 
'the  Court'  does  not  include  a  Court  of  Small  Causes,  Acts IX  of  1882, 
sec.  19,  cl.  (y)  and  IX  of  1887,  sec.  15,  cl.  (16). 

P.  978,  chap.  VI.  Prisons  deeming  themselves  aggrieved  by  entries  in  a 
record  of  rights  or  an  annual  record  may,  in  the  Panj^,  sue  under  this 
chapter,  Act  XVII  of  1887,  sec.  45, 
sec.  42,  proviso,  'further  relief,*  see  14  Cal.  586:  i.e.  as  against  the 
defendant  in  the  suit,  not  as  against  third  parties  who  may  possibly 
support  some  of  his  contentions,  11  Mad.  116,  at  p.  122. 

P.  979,  ill.  («),  see  10  Mad.  90,  dissenting  from  8  Cal.  12. 

note  1}  1.  5,  after  right  insert  But  this  was  not  the  intention  of  the  legisla- 
ture ;  and  see  10  Mad.  90. 
note  3,  add  As  to  improper  exercise  of  this  discretion,  see  8  All.  365 :  9  All. 
622. 
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P.  980,  SM.  45,  M«  II  Bom.  691. 

P.  982,  seo.  51.    For  mloB  framed  by  the  Bombay  High  Court,  sea  Sombay 

Oovemmeni  Gazette^  11  Oct.  1887,  part  I,  p.  90a. 
note  3,  add  None  will  iasne  to  compel  a  magistrate  to  commit  where  he 

has  not  declined  jnritdiction,  bat  merely  erred  in  law,  2  Cal.  278. 
P.  983,  sec.  54,  lee  14  Cal.  199.    As  to  injunctionB  in  cases  between  oo> 

sharers,  14  Cal.  336  and  15  Cal.  aao. 
note  a,  add  Courts  of  Small  Causes  cannot  grant  injunctions,  Acts  XV  of 

J  88a,  sec.  19,  d.  (t),  and  IX  of  1887,  sec  15,  and  sched.  II,  d.  (17). 
P.  987,  sec.  55,  ill.  (6).    .So  if  one  00-owner  of  land  erect  a  building  thereon 

without  the  permission  of  the  other  co-owners,  they  may  obtain  its 

demolition  if  it  has  caused  such  substantial  injury  as  could  not  be 

remedied  in  a  suit  for  partition  of  the  land,  9  AJl.  661. 

note  7, 1.  4,  after  injuiy  insert  (14  Cal.  336). 
P.  989,  note  5, 1.  7,  afler  611  intert  and  see  9  All.  339  (estoppel  by  aoqni- 
escenoe). 

VOL.  II. 

P.  14, 1.  36,  c^er  (196)  ifuert  for  keeping  lotteries  (ibid.). 

1.  39,  add  and  for  giving  false  evidence  in  itatements  made  under  promise 

of  pardon,  (sec.  339). 
P.  15, 1.  18,  ineert  Act  XIV  of  1887,  sec.  40  (Indian  Marine). 
1.  30,  insert  VI  of  1885,  sec.  4  (Amending  Excise  Act). 
1.  40,  insert  Beg.  V  of  1873,  sec.  10  (Bengal  Eastern  Frontier). 
Reg.  I  of  1876  (G^Lro  Hills). 
P.  59,  note  a,  1.  3,  after  Appendix  A  insert  In  Upper  Burma,  exclusive  of  the 

Shan  States,  the  Code  is  in  force  with  certain  modifications,  for  which  see 

Regs.  VII  of  1886  and  XIV  of  1887.    ^  ^^  ^^^  Panj^b  Frontier,  see 

Reg.  IV  of  1887. 
P.  61,  sec.  4,  cl.  (a),  see  10  All.  39  (charge  of  defamation  not  made  in  com- 
plaint, but  added  in  subsequent  examination). 
P.  74t  sec.  35, 1.  6,  see  10  All.  58. 

P.  81,  note  I,  add  and  the  Indian  Marine  Act,  XIV  of  1887,  sec.  78. 
P.  92,  sec.  94,  1.  9.    As  to  inspection  of  documents  so  produced,  see  15  Cal. 

109. 
Pp.  98,  100, 101,  sees.  107,  112,  117,  see  9  All.  452. 
P.  112,  sec.  145,  see  15  Cal.  31. 
P.  113,  sec.  147, 1.  2,  'Ukely,'  see  ii  Bom.  584. 
note  6,  add  That  an  order  under  sec.  145  may  in  exercise  of  revisional 

jurisdiction  be  altered  into  one  under  sec.  146,  see  14  Cal.  361. 
P.  116,  note  5,  add  sec.  155  deals  only  with  the  powers  of  police-officers,  1 2  Bom. 

161. 
P.  118,  sec.  161,  see  11  Bom.  659. 
P.  121,  1.  9,   'a  term  not  exceeding  fifteen  days,*  including  one  or  more 

remands,  1 1  Mad.  98. 
P.  127,  note  6,  add  and  9  All.  523. 
P.  131,  note  a,  <idd  14  Cal.  707. 
P.  133,  sec.  195.    That  sanctioning  a  prosecution  is  a  judicial  act,  see  10  Mad, 

332 :  but  see  1 1  Bom.  659. 
note  6,  ctdd  but  not  a  sub-registrar  acting  under  sec.  34  of  the  same  Act,  1 1 
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Mad.  3:  see  12  Bom.  36.    As  to  'subordinate*  Courts,  see  2  Bom.  481, 

followed  in  II  Bom.  440. 
P.  135,  sec  198,  1.  4,  '  complaint/  see  10  All.  39. 
P.  137,  sec.  203,  see  9  All.  85  and  666. 
P.  146,  note  i,  add  In  9  All.  525  the  High  Court  dissented  from  8  Bom.  200, 

and  added  a  charge. 
P.  147,  note  4,  add  see  14  Cal.  395. 
P.  148,  sec.  235,  clause  III,  see  10  All.  62,  where  Mahmtid  J.  said  that  the 

clause  iii.  distinctly  contemplated  the  trial  of  the  accused  for  separate 

offences,  where  the  acts  complained  of,  when  combined,  would  constitute  a 

different  offence. 
P.  154,  notes,  col.  2, 1.  7,  after  94  insert  and  it  extends  to  all  summons  cases, 

whether  tried  summarily  or  not,  11  Mxul.  142. 
P.  158,  note   i,  add  That  summary    jurisdiction   under  sec.    260  is    not 

necessarily  ousted  by  the  complaint  charging  offences  not  summarily 

triable,  see  10  All.  55. 
P.  172,  sec.  307,  cl.  3,  see  15  Cal.  269. 
P.  183,  sec.  342,  para,  i,  see  10  Mad.  295. 
P.  193, 1.  I,  'examined,'  see  10  Mad.  295,  per  Keman  J. 
P.  207,  note  2,  add  So  where  the  High  Court  dismisses  a  munsif  for  corrup- 
tion, 13  Moo.  I.  A.  343. 
P.  213,  note  i,  add  9  All.  528. 
P.  216,  sec.  435,  see  14  Cal.  887. 
P.  224,  sees.  454,  457,  see  10  All.  146. 

note  I,  <tdd  That  an  E.  B.  subject  declared  a  vagrant,  or  convicted  under 

sec.  22  or  23  of  the  European  Vagrancy  Act,  is  subject,  in  the  mufassal, 

to  all  the  provisions  applicable  to  Europeans  not  being  British  subjects, 

except  those  relating  to  security  for  good  behaviour,  see  Act  IX  of  1874, 

sec.  30. 
P.  232,  sec.  480,  see  1 2  Bom.  63. 
P.  241,  sec.  497,  add  in  margin  When  bail  may  be  taken  in  case  of  non* 

bailable  offences. 
P.  248,  sec.  517,  see  14  Cal.  834:  10  Bom.  197. 
P.  266,  sec.  537,  see  9  All.  666. 
P.  257,  note  2, 1.  i,  after  128  add  and  358. 
P.  258,  note  3,  see  also  Bom.  Act  IV  of  1883. 
P.  262,  sec.  554,  see  15  Cal.  122. 
note  2,  add  See  Acts  XIII  of  1884,  sec.  157  :  XVII  of  1884,  sec.  146  :  and 

Ben.  Act  III  of  1885,  sec.  141. 
P.  263,  note  2,  1.  2,  after  141  insert  and  see  Bom.  Act  II  of  188 1. 
P.  372, 1.  19,  after  Deoli  insert  Baroda  {Gazette  of  India,  24  March,  1888, 

P-  137)- 
P.  380,  note  i.  The  Protection  of  Pilgrims  Act  (Bom.  Act  II  of  1887),  sec.  16, 

enacts  that  the  penalties  to  which  masters  and  owners  of  vessels  are 

made  liable  thereby  shall  be  enforced  '  only  by  Information  laid  at  the 

instance  of  the  Commissioners.'    The  draftsman  probably  meant  *  only  by 

compl&iat  made  with  the  sanction  of  the  Commissioners.* 

P.  392,  1.  I,  after  273  insert  and  many  of  the  local  Courts    Acts  contain 

provisions  on  this  subject. 


note  I,  add  and  4  Mad.  410. 


4  F   ii 


1172  ADDENDA    TO   VOLUME    II. 

P.  410,  1.  a 3,  Ai  to  rights  of  preemption  in  English  manora  and  Gremuui 
villages,  see  Elton,  Origint  of  EnglUh  Sistoiy,  p.  404,  note  i. 

P.  466,  note  3,  add  The  High  Court  N.W.  Provinoes  has  held  that  aui 
advocate  may  take  instmctions  directly  from  a  suitor,  9  All.  617. 

P.  471,  note  a,  add  also  by  Act  VII  of  1888. 

P.  477.  note  5,  aeld  As  to  the  relative  rank  of  a  Small  Canse  Court  and  the 
court  of  a  cantonment  magistrate,  see  i  a  Bom.  169,  following  a  a  Sath.  CSv. 
R.  457,  col.  a. 

P.  478,  note  4, 1.  16,  see  now  Act  VII  of  1888,  sec  7. 

P.  482,  sec.  35.    In  the  PanjiCb  see  Act  XYIII  of  1884,  sec.  34. 
note  6.    That  'suit*  here  does  not  include  execution-proceedings,  see  15 
Cal.  177,  dissenting  from  5  Bom.  680  and  i  All.  180. 

P.  4S4,  sec.  a 8, 1.  11,  'persoHs,*    This  includes  a  vessel,  la  Bom.  337. 

P.  485,  sec.  31,  see  14  Cal.  435. 
note  3,  add  As  to  Hindd  managers,  see  la  Bom.  15 8. 

P.  486,  note  a,  oild  questions  between  plaintiff  and  defendant,  not  qnesiiona 
which  may  arine  between  co-defendants  or  co-plaintiffs  inter  se. 
note  7,  add  14  Cal.  400. 

P.  400,  sec.  43,  para,  i,  see  10  Mad.  347  :  11  Mad.  137. 
para,  a,  see  11  Mad.  151. 

P.  491,  sec.  44,  Eule  a,  see  10  Mad.  506. 

P.  493,  sec.  50,  In  suits  under  the  Oudh  Rent  Act,  see  Act  XXII  of  1886, 
sec.  137. 

P.  496,  sec.  53  and  note  a  :  see  now  Act  VII  of  1888,  sec.  9. 

P.  511,  sec  III,  see  la  Bom.  31. 

P.  583,  sec.  174,  para,  i,  see  la  Bom.  63. 

P.  541,  note  7,  1.  4,  add  10  All.  51. 

P.  547,  sec.  aa3, 1. 5,  Here  'Court'  does  not  include  a  foreign  Court,  la  Bom.  330. 

P.  550,  note  7,  add  see  also  11  Mad.  13  a. 

P.  551,  sec.  a3a,  see  11  Bom.  368  and  737. 

P.  552,  sec.  334,  see  11  Bom.  737. 

P.  556,  sec.  344,  cl.  (c),  see  la  Bom.  30  and  80. 
note  13, 1.  4,  after  363  insert  or  persons  attaching  decreesi,  15  Cal.  371. 

P.  557}  note  I,  1.  a,  after  411  insert  15  Cal.  187. 

P.  561,  sec.  353,  see  la  Bom.  71. 

P.  563,  sec.  358,  para.  3,  see  i  a  Bom.  335. 
note  7,  add  and  11  Bom.  734. 

P.  568,11. 1-3,  seeisCal.  339  (property  held  byjudgment-debtor  on  specific  trust). 

P.  675,  note  4, 1.  3,  after  118  insert  15  Cal.  aoa,  at  p.  310. 

P.  576,  sec.  380.  This  section  contemplates  not  only  the  entire  release  of  the 
property  from  attachment,  but  also  the  retention  of  the  attachment  to 
such  extent  as  the  Court  thinks  fit,  I3  Bom.  331,  see  p.  335. 

P.  576,  note  5, 1.  a.  For  A  suit  under  section  383  does  not  read  Jurisdiction 
to  try  suits  under  sec.  383  is  fixed  with  reference  to  the  amount  in  dis- 
pute, not  the  value  of  the  property,  15  Cal.  104,  following  3  All.  698  and 
799 :  4  Mad.  339 :  4  Bom.  515.    But  in  no  case  does  a  suit  under  sec.  383 

P.  585,  sec.  304,  see  Act  XVI  of  1887,  sec.  55. 

P.  587,  note  7,  add  Of  course  there  can  be  no  confirmation  of  a  sale  in 
execution  of  a  decree  which  is  reversed,  10  All.  83. 

P.  605,  sec.  344.  When  a  judgment-debtor  applied  under  this  section  his 
surety  was  released  from  his  obligation  under  the  bond,  15  Cal.  171. 
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P.  606,  sec.  347,  cl.  I.    As  to  tlie  necessity  of  the  notice,  see  11  Mad.  136. 

P.  608,  sec.  352, 1.  3.  See  11  Mad.  i,  where  *then*  is  said  to  mean  'after,* 
but  not  necessarily  '  immediately  after.'    See  also  10  All.  194. 

P.  610,  note  i,  add  As  to  clause  {d)y  see  also  12  Bom.  272. 

P.  617,  note  *j,  add  The  section  does  not  apply  to  assignments  made  sub- 
sequently to  the  suit,  10  All.  97. 

P.  651,  sec.  484,  see  12  Bom.  71,  as  to  the  liability  of  sureties  under  this 
section. 

P.  654,  sec.  492,  cl.  (a),  *  wrongfully  sold  in  execution,*  see  10  All.  80. 

P.  660,  sec.  508 :  P.  662,  sec.  514 :  P.  664,  sec.  521 :  see  10  All.  137. 

P.  665,  note  i,  1.  14,  after  415  insert  There  may  be  an  appeal  from  a  decree 
purporting  to  be  made  in  terms  of  an  award,  where  there  has  been  no 
award  in  fact  or  in  law,  1 1  Mad.  85. 

P.  671,  note  3,  1.  7,  after  36  insert  So  is  a  trust  for  an  idol  and  temple, 
12  Bom.  247. 

P.  691,  sec.  591,  see  9  All.  447. 

P.  698,  note  I,  add  8  All.  650. 

P.  700,  sec.  617,  see  12  Bom.  78. 

P.  701,  note  6,  add  see  11  Mad.  144. 

P.  702,  note  i,  add  followed  in  10  All.  122. 

P.  705,  note  4,  add  And  there  is  no  appeal  from  an  order  granting  a  review 
of  judgment,  except  in  the  cases  set  forth  in  this  section,  12  Bom.  171. 

P.  711,  notes,  col.  2, 1.  6,  after  295  insert.  Sec.  647  makes  sees.  373  and  374 
applicable  to  proceedings  in  execution,  10  All.  71,  following  7  All.  359  and 
6  Bom.  681,  but  dissenting  from  10  Bom.  62  and  6  Mad.  250. 

P.  819,  note  2,  add  West  J.'s  words  are  'chiefly  taken  from  Taylor  on 
Evidence.' 

P.  832, 1.  13,  add  As  to  the  privilege  of  a  witness  uttering  slander  whilst 
under  examination,  see  15  Cal.  264. 

P.  839.  The  remarks  here  made  as  to  provincial  pleaders  were  true  as  regards 
Madras  in  1872.  But  I  have  been  informed  that  since  then,  in  the 
Madras  mufassal,  and  probably  elsewhere  in  British  India,  these  pleaders 
have  much  improved. 

P.  841,  note  i,  add  But  see  ibid.  542,  543,  per  Straight  J. 

P.  851,  note  i,  1.  3,  after  40  insert  14  Cal.  180 ;  and  see  as  to  the  definition 
12  Bom.  36,  42. 

P.  854,  note  3,  1.  2,  after  '(a)*  insert  and  in  sec.  iii. 

P.  861,  note  6, 1.  15,  add  and  see  15  Cal.  233  :  11  Mad.  123. 

P.  874,  cl.  (2),  see  11  Bom.  690. 

P.  878,  sec.  35,  see  11  Mad.  123. 
sec.  36,  as  to  survey-maps  see  15  Cal.  353. 

P.  892,  note  5,  add  but  it  must  be  proved,  L.  R.  14  I.  A.  71. 

P.  898,  note  3,  add  10  All.  174. 

P.  915,  sec.  115,  As  to  equitable  estoppel,  see  9  All.  413. 

P.  916,  note  I,  add  The  purchaser  at  an  execution-sale  is  not,  as  such,  a  're- 
presentative *  of  the  judgment-debtor. 

P.  919,  sec.  125, 1.  I.  In  Burma  'Police-officer'  here  includes  Commandants 
and  seconds  in  command  of  the  military  police.  Act  XY  of  1887,  sec.  3. 

P.  927,  note  i,  1.  2,  after  '  24*  insert  and  see  28  &  29  Vict.  c.  18,  sec.  5. 

P.  961,  sec.  7.  These  provisions  extend  to  applications  under  sees.  365,  366, 
368  and  37 1  of  the  Code  of  Civil  Procedure ;  see  Act  VII  of  1888,  sec.  32. 
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P.  966,  sec.  13,  see  14  Cal.  457.  I 

P.  967,  860.  15, 1.  2,  'Bait/  not  applicatioii,  11  M*d.  103. 

P.  970,  note  3,  add  There  is  no  MTing  of  oral  acknowledgments  received  or 

given  before  the  Act  came  into  force,  12  Bom.  268.  j 

P.  9S6,  art  80,  see  11  Mad.  153. 
P.  1016,  note  4,  see  11  Bom.  591. 
P.  1041,  art.  17,  d.  vi,  see  11  Mad.  148,  149  note. 
P.  1075, 11.  3-5,  see  9  All.  a  10. 
P.  1096,  note  7,  <idd  and  see  10  Mad.  64. 
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P.  ix,  last  two  lines,  for  take  an  interest  in  the  efforts  of  English  statesmen 

r»ad  sympathise  with  English  statesmen  in  their  efforts 
P.  xiv,  1.  3,  for  Codes  read  measures 
P.  xxiv,  1.  If  for  nse  read  employ 
P.  zxvii,  1.  5,  for  Mahmud  read  Mahmtid. 

!•  ^Stf<^*'  pleMure  in  picking  read  desire  to  pick 
P.  7,  col.  2, 11.  16,  27,  for  Acts  VIII  of  1876,  XVII  of  1883  read  X  of  1887 

1.  1 9, /or  VIII  of  1 881  read  XII  of  1886,  sees.  15-19 
P.  8,  col.  1, 11.  II  and  12,  read  Excise  (Mad.  Act  I  of  1886) 

I.  ^3ffor  III  of  1886  read  IV  of  1887 

col.  -2, 1.  26^  for  Reg.  V  of  1872  read  Regs.  V  of  1872  and  II  of  1884 
P.  91,  col  1, 1.  22,/or  Reg.  I  of  1873,  read  Reg.  IV  of  1887 
P.  97,  note,  col.  i,  1.  i,  for  Mad.  Act  I  of  1874,  read  Mad.  Acts  I  of  1884, 

sec.  56,  and  IV  of  1884,  sec.  41 
P.  255,  marg.  note  to  sec.  42 2, /or  creditor's  read  creditor 
P.  258,  note  5, /or  431  read  426 
P.  822, 11.  15,  16,  omit  probate  or 
P.  460,  note  i,  1.  10,  for  XIX  of  1868,  sees.  47,  49   read  XXII  of  1886, 

chap.  VII 
P.  495, 1.  13, /or  agent  read  principal 
P.  513, 1.  2%  for  desired  read  decreed 
P.  515,  note  3,  1.  2, /or  Conch  read  Westropp 
P.  516,  note  3, /or  Brown  read  Broun 
P.  532,  last  line,  after  dealt  insert  with 
P.  546,  note  2,  ddethe  last  four  lines. 
P.  604,  note  T,/or  209  read  106 
P.  659,  last  line,/or  XXI  read  XXVI 
P.  685,  note  4,  before  Sc.  insert  2 
P.  736, 1.  6,  dele  the  mass  of 
P.  881, 1.  32  should  he  illustration  (h)  to  section  18  shows  that  the  negatire 

easement  to  restrain 

II.  33-34,  dele  *  and  is  a  negative  easement  * 
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P.  883, 11.  34-36,  dele  Section  . .  .  towns  *,  and  dele  note  2 

P.  934, 1.  36 f  for  ns  read  no 

P.  939, 1.  26,  before  what  insert  some  of 

P.  956,  notes,  col.  2, 1.  3,  for  Balmarino  read  Balmanno 

P.  1002,  col.  I,  'Crops '  1.  i,for  744  read  774 
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P.  29, 11.  30,  21,  omit  and  never  has  been 

P.  33,  1.  12^  for  practices  read  practic 

P.  64, 1.  5,  read  Britain 

P.  104, 1.  3,  in  margin,^(>r  or  read  for 

P.  108,  note  i,  1.  i,  read  deepening 

P.  138,  first  marginal  note,  read  attendance 

P.  154,  notes,  col.  2, 1.  3,  read  Of 

P.  173, 1.  13,  read  convicted 

P.  186, 1.  3,/or  «  read  ^  and  in  1.  17  dele  ^ 

P.  429, 1.  I,  read  litigation 

P.  511,  note  5, 1.  3,  after  behalf  i»wcr<  of 

P.  544,  sec.  314, 1.  6,ybr  cost  read  costs 

P.  564,  notes,  col.  3, 1.  5,  read  the 

P.  580,  note  i,  1.  3,  after  see  insert  2 

P.  587,  note  i,  1.  8,  read  mortgagees 

P.  622,  note  4, 1.  I,  read  procedure 

P.  625,  note  5, 1.  7,  read  I  I.  A.     Note  7, 1.  I,  read  report 

P.  656,  note  4, 1.  i,for  things  like  read  such  things  as 

P.  682,  in  marginal  note  to  sec.  567,  after  Finding  insert  and 

P.  820,  fourth  line  from  bottom, ybr  are  not,  or  read  or  not,  are 

P.  848,  opposite  *  105,'  read  within 

P.  849,  notes,  col.  3, 1.  9,  dele  probably 

P.  861,  note  7, 1.  3,  read  Jculdchdr 

P.  988,  art.  97, 1.  3, /or  falls  read  fails 
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Abandonment  of  part  of  daim,  p.  6i8. 
See  Omiuion,  Kelinquishment. 

Abatement,  of  criminal  appeals,  26, 
214;  of  suit,  when  not  caused  by 
death  of  party,  613  ;  where  no.  appli- 
cation by  representative  of  deceased 
plaintiff,  614  ;  not  caused  by  marriage 
of  female  party,  616;  when  not  by 
bankruptcy  or  insolvency,  617  ;  bars 
fresh  suit,  617;  application  to  set 
aside  order  for,  617,  1000;  appeal 
from  order  as  to,  689. 

Abducted  females,  power  to  compel 
restoration  of,  261. 

Abduction,  prosecution  for,  135. 

Abetment,  jurisdiction  to  try,  127 ; 
when  triable  summarily,  158 ;  when 
componndable,  186 ;  of  offence  under 
Kegistration  Act,  1 1 3 1 . 

Absconder,  attachment  of  property  of, 
89.  See  Arrest,  Proclamation,  Re- 
ceiver, Kestoration,  Sale,  Warrant. 

Absconding,  accused  person,  proclama- 
tion for,  88  ;  warrant  to  arrest,  91 ; 
evidence  in  absence  of,  246 ;  witness, 
88-91,  406,  531,  534,  689.  See  De- 
position. 

Absence  uf  complainant,  153,  157 ;  of 
juror,  164  ;  of  assessor,  165 ;  of  ac- 
cused, trial  in,  246 ;  of  witness,  623 
(see  Commission);  from  British  India, 
exclusion  of  defendant's,  966;  of 
registrar,  1106;  of  sub-registrar, 
1 107. 

Abstention  from  criminal  proceedings, 
1 166. 

Abusive  language,  suit  for,  628. 

Acceptance,  letter  of,  1166. 

Acceptor  of  bill,  estoppel  of,  916. 

Accession  of  sovereign,  judicial  notice 
of,  888. 

Accessory  before  and  after  fact,  377, 

378. 
Accident,  inquiry  into  death  caused  by, 

124,  866 ;  evidence  on  question  as  to, 

866  ;  instrument  unduly  stamped  by, 

1066. 

Accommodation  bill,  986. 


Accomplice,  tender  of  pardon  to,  181  ; 
effect  of  confession  by,  872;  pre- 
sumption as  to,  913 ;  a  competent 
witness  against  accused,  923  ;  cor- 
roboration of,  913,  and  note  i. 

Account  between  principal  and  agent, 

545. 

Account-books,  production  of,  499» 
1 1 45;  exempt  from  attachment,  568; 
entries  in,  when  relevant,  877. 

Account  stated,  limitation  for  suit  on, 
984. 

Accounts,  commissions  to  examine,  42  2, 
625;  orders  to  take.  467,  543,  545, 
778,  781 ;  suits  for,  494,  543,  545  ; 
of  representative  of  deceased  judg*- 
ment-debtor,  553 ;  of  receiver,  659  ; 
limitation  for  suits  for,  987  ;  court- 
fee  in  suits  for,  1014.    . 

Accusatory  system,  35. 

Accused,  his  right  to  be  defended,  183 ; 
when  unable  to  understand  proceed- 
ings, 183  ;  when  he  maybe  examined, 
183  ;  detention  of,  188 ;  oath  not 
administered  to,  938 ;  recording  ex- 
amination of,  193.  See  Abatement, 
Absconding,  Acquittal,  Adjournment, 
Application,  Arrest,  Attendance, 
Bond,  Commitment,  Confession,  Con- 
viction, Custody,  Death,  Defence, 
Detention,  Discharge,  Evidence,  Ex- 
amination, Illness,  Judgment,  Lu- 
natic, Plea,  Police,  Beleasej  Bemand, 
Betrial,  Statement,  Summons,  War- 
rant, Witness. 

Acknowledgement  in  writing,  of  receipt 
of  goods,  etc.,  874;  effect  of,  on  limita- 
tion, 969,  970,  1173 ;  of  debt,  stamp 
on,  1078  ;  of  service  of  summons,  84, 
503 ;  of  receipt  of  copy  of  objection, 
1 154.     6'ee  Receipt. 

Acquisition  of  ownership  by  possession, 

973-975- 
Acquittal,  on  trial  of  summons  case, 

153  ;  on  trial  of  warrant  case,  157  ; 
appeal  from  judgment  of^  25,  210, 
998 ;  by  High  Court  of  persons  sen- 
tenced to  death  by  couit  of  session, 
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197  ;  transaction  amounting  to,  206, 
note  I ;  arrest  of  accueed  on  appeal 
from,  213;  proof  of  previous,  245. 
See  Appeal,  Arrest,  Compensation, 
Compounding,  Discharge,  Entry,  Lu- 
nacy, Non-appearance,  Previous  ac- 
quittal, Verdict,  Withdrawal. 

Action.    See  Cause  of  action. 

Acts,  of  executive  government,  proof  of, 
896  ;  judicial  notice   of  legislative, 
887  ;  statements  in  recitals  contained 
in,  879 ;  proof  of  legislative,  896 ;  of" 
State,  391. 

•Addition,*  defined,  1104,  1 159. 

Addition,  of  plaintiff,  484 ;  of  parties, 
485  ;  of  issues,  526. 

Additional  evidence  where  sentence 
of  death  passed  by  Court  of  Ses- 
sion, 197 ;  in  appellate  court,  682, 
683. 

Additional  powers  of  ma^strates,  74* 

75>  344-^. 
Additional  Sessions  Judges,  66 ;  appeal 

from,   209 ;    cases  triable  by,    132 ; 

sentence  by,  72. 

Adhesive  stamps,  1056 ;  failure  to  can- 
cel, 1075. 

Adjourned  sitting,  jurors  and  assessors 
to  attend  at,  167. 

Adjournment  of  trial  in  case  of  new  or 
idtered  charge,  146 ;  of  trial  of  sum- 
mons case,  153  ;  attendance  of  jury 
or  assessors  after,  167 ;  of  enquiry 
or  trial  for  attendance  of  witness, 
184 ;  for  return  of  commission,  245  ; 
on  application  for  transfer  of  crimi- 
nal case,  252  ;  of  suit  at  first  hearing, 

507,  509  ;   failure  to  appear  after, 

508,  529  ;  on  pleader  refusing  to  an- 
swer, 515;  for  production  of  evi- 
dence, 528  ;  of  hearing  of  suit,  405, 
528,  529  ;  costs  of,  529  ;  reasons  for, 
529 ;  of  execution-sale,  579,  and  note 
5  ;  of  hearing  of  appeal,  679.  See 
Postponement. 

Adjudication  as  to  stamps,  1061. 
Adjustment  of  decree,  563,  11 48;   of 

suit,    618,    619.     See    Compromise, 

Withdrawal. 
Administration  of  justice,  procedure  in 

case  of  offences  affecting,  231-235. 
Administration   of  oath  of   declarant, 

539- 
Administration-bond,  court-fee  on,  1040; 

stamp  on,  1078. 
Administrationsuit,  543,  544;  forms  of 

plaint  in,  757-759  J  forms  of  decree 

in,  778-780. 
Administrator,   suits  by  and   against, 

425*  638,' 979;  may  sue  as  a  pauper, 

628,  note  2. 


Administrator,  981 ;  not  paying  full 
court-fee  on  letters  after  discovering 
underpayment,  1025. 

Administrator-general,  1094,  1133. 

Administratrix,  husband  of,  438. 

Admiralty  cases,  assessors  in,  711. 

Admiralty  court,  relevancy  of  judg- 
ment of,  880. 

Admiralty  offences,  379. 

Admissibility,  of  evidence  taken  on 
commission,  244;  of  deposition  of  civil 
surgeon  and  of  report  of  chemical  ex- 
aminer, 245;  of  evidence  taken  in 
absence  of  accused,  246;  relaxation 
of  rules  as  to,  833 ;  not  defined  in 
Evidence  Act,  858,  note  4 ;  judge  to 
decide  on,  923. 

Admission,  to  police,  118  ;  in  summons 
case,  152 ;  to  bail,  241 ;  of  docu- 
ments, 402,  523  ;  by  defendant,  509 ; 
of  genuineness  of  document,  518; 
of  appeal  to  Queen  in  Council,  695  ; 
ofaffidavits  as  evidence,  712  ;  defined, 
867  ;  by  party  or  his  agent,  867 ;  by 
suitor  in  representative  character, 
867 ;  by  partner  or  co-contractor, 
867,  note  4;  by  party  interested 
in  subject-matter,  868 ;  by  person 
from  whom  party  has  derived  inter- 
est, 868 ;  by  persons  whose  position 
must  be  proved  as  against  party  to 
suit,  868 ;  by  persons  expressly  refer- 
red to  by  party  to  suit,  868 ;  proof 
of,  868,  869 ;  made  upon  condition 
or  under  agreement,  870 ;  may  estop, 
873 ;  of  existence,  condition,  or  con- 
tents of  document,  870,  892  ;  of  ex- 
ecution by  party  to  attested  docu- 
ment, 894;  of  execution,  11 16;  of 
receipt,  endorsement  of,  11 23;  of  in- 
strument not  duly  stamped,  1064.  See 
Confession,  Estoppel,  Statement. 

Adoption,  presumption  as  to,  836 ; 
statements  as  to,  874,  875 ;  suit  for 
declaration  as  to,  991 ;  court-fee  on 
plaint  etc.  in  suit  to  set  aside,  1041. 
See  Authority. 

Adoption-deed,  stamp  on,  1078. 

Adult  male  member  of  family,  service 
on,  84. 

Adultery,  prosecution  for,  135  ;  com- 
poundable,  185 ;  disentitles  wife  to 
maintenance,  236. 

Advantage  under  void  agreement,  1 167. 

Adverse  possession,  995,  note  9. 

Advertisement,  of  institution  of  suit, 
485  ;  stamp  on  receipt  by,  1053. 

Advocate,  included  in  *  pleader,*  63; 
may  act  without  written  authority, 
489 ;  judicial  notice  of,  888  ;  stamp 
on  entry  of,  1084;  instructions  to. 
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117J.     Se0  Barrifter    Jj&gBl  Pno- 
titioneri  Pleader. 

Adv()c«te-)^nera),defined,6a ;  may  stay 
proMcution,  180;  niay  conduct  pro- 
secution, J40 ;  may  apply  for  transfer 
of  criminal  case,  352 ;  may  exhibit 
informations,  380;  may  enter  nolle 
protequi,  380;  may  institute  or  con- 
sent to  suits  relating  to  public 
charities,  67a.  See  Government  ad- 
▼ocate. 

Aifairs  of  state,  evidence  as  to,  919. 

Affidavits,  to  prove  service  of  summons 
outside  jurisdiction,  85  ;  on  appljring 
for  tranisfer  of  criminal  cases,  252; 
nnder  Cr.  P.  Code,  swearing  of,  257  ; 
in  civil  suits,  408,  409 ;  in  answer  to 
interrogatories,  518;  in  case  of  ap- 
plications to  inspect  documents,  520 ; 
to  send  for  record,  522 ;  to  issue  com- 
mission, 622  ;  to  appoint  guardian  ad 
litem  or  next  fnend,  641 ,  64  2 ;  to  dis- 
miss minor's  suit,  641 ,  642  ;  to  arrest 
or  attach  before  judgment,  649,  651 ; 
power  to  order  fact  to  be  proved  by, 
538  ;  cross-examination  upon,  539  ; 
to  what  matters  confined,  539  ;  costs 
o^>  539 »  rules  as  to  admission  of, 
712  ;  Indian  law  as  to,  833,  834; 
collector  may  call  for,  1062  ;  stamp 
on,  1078  ;  when  exempt  from  stamp 
duty,  1095.     SeeOtkik, 

Affirmations,  before  whom  made,  257  ; 
of  witnesses,  408 ;  authority  to 
administer,  937  ;  by  natives  or  per- 
sons objecting  to  oaths,  938 ;  forms 
of»  93S ;  administration  of,  939 ; 
refueal  to  make,  939  ;  omission  to 
make,  939.     See  Affidavit,  Oath. 

Afiray,  public  to  aid  in  suppressing,  76  ; 
temporary  injunction  in  case  of,  111. 

Age  of  juror,  103. 

Agent,  of  land-owner,  to  give  informa- 
tion, 77  ;  of  accused  cannot  call  for 
police  diary,  1 23 ;  bis  right  to  compel 
principal  to  interplead,  427 ;  to  re- 
ceive process,  488,  489;  service  on, 
502,  503;  of  government,  service 
through,  506 ;  suit  for  account  between 
principij  and,  545 ;  interpleader-suit 
by,  647  ;  estoppel  of,  836 ;  admissions 
of,  841,  867,  note  4 ;  limitation  for 
suits  by  principal  against,  987  ;  stamp 
on  note  of  purchase  of  goods  sent  by, 
1089  ;  of  Prince  or  Chief,  1 153.  ^e 
Mukht^,  Pleader,  Political  agent, 
Principal,  Proxy,  Recognised  agent. 

'Aggregate  sentences,  74. 

Agreement  to  refer  to  arbitration,  430, 
665 ;  on  statement  of  question  in 
form  of  issue,  526 ;   to  give  time  to 


judgment-debtor,  562;  for  satisfaction 
of  judgment-debt,  562  ;  stating  case 
for  Court's  opinion,  667,  668  ;  court- 
fee,  1039 ;  to  admit  facts  at  hearing, 
889 ;  varying  terms  of  doeoment^ 
908;  stamp  on,  1078, 1079 ;  to  lease, 
registration  of^  1 104, 1 108. 

Agriculturists,  568 ;  Loans  Act.  x  109. 

Aid,  to  magistrates,  police,  etc.,  76. 

Air,  acquisition  of  easement  of,  973. 

Akalkot,  373,  810,  850. 

Alienage^  objection  to  juror  for,  163. 

Alienation,  after  attachment,  575  ;  in- 
stead of  execution-sale,  585;  by 
collector,  501,  593;  by  judgment 
debtor,  596;  by  pauper,  629;  by 
Hindd  or  Muhammadan  female^  5^2. 
See  Ancestral  property,  Assignment, 
Conveyance,  Injunction,  Transfer. 

Aliens,  suits  by,  424,  635. 

Allegations,  from  which  issues  may  be 
frwned,  525. 

Allowance,  tor  subsistence  of  judgment- 
debtcnr,  603;  omission  to  pay,  604; 
for  spoiled  stamps,  1070 ;  for  misused 
stamps,  1072. 

Allowances  of  sepoys,  exempt  from 
attachment,  569 ;  exempt  from  exe- 
cution, 1 148. 

Alteration  of  charge,  146 ;  of  judgment, 
195  ;  in  allowance  to  wife  or  child, 
237;  of  decree,  410;  of  decree  of 
Court  making  reference,  701 ;  of 
instrument  produced  in  evidence, 
835 ;  presumption  as  to,  900,  note  5, 
1164. 

Altemativecharge,  150;  judgment,  195. 

Ambassador,  suit  against,  636,  1152. 

Ambiguous  language,  906. 

Amendment  of  charge,  146  ;  of  verdict, 
171 ;  of  record,  218  ;  of  plaint  where 
defendant  added,  487 ;  of  plaint,  493, 
496,  1 143;  of  written  statements, 
514;  of  issues,  526;  of  decree,  541  ; 
of  application  for  execution  of  decree, 
557;  of  memorandum  of  appeal, 
674. 

Amendments  of  Criminal  Procedure 
Code,  36 ;  of  Civil  Procedure  Code, 
440,  1136-1158;  of  Evidence  Act, 
821 ;  of  Limitation  Acts,  946-951, 
1 158;  of  Begistration  Act,  1157. 

Americans,  jury  for  trial  of,  225,  226  ; 
criminal  proceedings  against,  27, 
219--226. 

Amlns,  422,  423,  note  3. 

Amount  of  hail-bond,  241.  See  Bail, 
Security. 

Analysis.    See  Chemical  examiner. 

Ancestral  property,  suit  to  set  aside 
Hindti  father's  alienation  of,  992. 
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Animal,  inqniiy  into  death  canaed  by, 
124;  provision  for  maintaining,  1 168. 
See  Bull. 

Annuities,  plaint  in  suit  on  bond  for, 
726;  court-fee  in  suits  for,  1014; 
stamp  on  instrument  securing,  1059. 

Annulment  of  conviction  by  Sessions 
Court,  197 ;  of  execution-sale,  587, 588. 

Answer  to  police-officer  making  in- 
vestigation, 118 ;  of  jury  to  Judge's 
questions,  171;  of  accused,  364; 
summons  to  appear  and,  500; 
pleader's  refusal  or  inability  to,  515 ; 
to  interrogatories,  518,  521 ;  on  be- 
half of  Government,  633. 

Apology,  discharge  of  o£fender  making, 

a33»  234- 
Apparel,  exempt  from  attachment,  568. 

Appeal,  limitation  for  criminal,  25 ; 
by  person  sentenced  to  deatii  by 
Sessions  Judge,  196;  from  judg- 
ment of  criminal  court,  23,  24,  25, 
207 ;  from  order  requiring  security 
for  good  behaviour,  207 ;  from  order 
rejecting  application  for  delivery  of 
property,  207;  grounds  of,  210; 
petition  of,  210;  summary  rejection 
of,  2TI ;  notice  of,  211;  powers  of 
appellate  court  in  disposing  of,  211 ; 
from  conviction  in  contempt  case, 
234;  from  orders  on  forfeiture  of 
bond,  247 ;  on  subject  of  costs,  410, 
411 ;  from  order  awarding  costs, 
546  ;  memorandum  of,  674  ;  by  one  of 
several  plaintiffs  or  defendants,  674, 
675  ;  from  original  decrees,  432, 673- 
687  ;  from  decrees  on  awu^l  of  arbi- 
trators, 665  ;  when  included  in  *suit,* 
686,  1155 ;  from  original  decrees  ex 
parley  11 53;  dismissal  of,  1 154; 
from  orders  generally,  688-690, 1 173 ; 
from  orders  in  execution  of  decree  of 
another  court,  549;  from  orders  as 
to  claims  to  share  proceeds  of  im- 
moveable property,  593  ;  from  orders 
admitting  review  of  judgment,  705  ; 
by  paupers,  691 ;  to  Queen  in  Council, 
692-699 ;  from  vice-admiralty  courts, 
699,  note  2 ;  form  of  decree  on,  807 ; 
limitation  for,  to  District  Judge,  998  ; 
to  High  Court,  998;  fr^m  sentence 
of  death  by  Sessions  Judge,  997 ; 
included  in  'suit,*  1155.  See  De- 
fault, Delay,  Dismissal,  European 
British  subject.  Execution,  Memor- 
andum of  appeal,  Pauper,  Security, 

Appearance,  process  to  compel,  84-91 ; 
before  Sessions  Court  or  High  Court, 
141;  before  court  of  revision,  218; 
of  parties,  399,  507  ;  of  one  party  for 
another,  487;    summons  requiring, 


500;  in  person,  501,  506;  time  for, 
505 ;  dismissal  of  suit  for  want  of, 
508  ;  by  plaintiff  only,  508,  509  ;  by 
defendant  after  adjournment,  509 ; 
in  person,  exemption  of  public 
officers  from,  634 ;  of  appellant  and 
respondent,  678,  679 ;  women  when 
exempt  from  personal,  709 ;  power  to 
exempt  from,  709 ;  before  registering 
officer,  1 1 1 5  ;  of  executants  and 
witnesses,  enforcement  of,  1 1 1 7.  See 
Attendance,  Ex  parte,  Witness. 

Appellant,  entitled  to  hearing,  211; 
notice  of  appeal  to  be  given  to,  211 ; 
release  of,  on  bail,  213;  abatement 
on  death  of,  214 ;  confined  to  grounds 
set  out  in  his  memorandum,  674 ;  his 
right  to  begin  and  reply,  678 ;  when 
included  in  'plaintiff,'  686, 1 1 55.  See 
Appeal,  Bail,  Notice. 

Appellate  court,  criminal,  its  powers  in 
cQsposing  of  appeals,  211  ;  judgment 
of  subordinate,  212;  may  take  ad- 
ditional evidence,  213 ;  finality  of  its 
orders,  214;  may  modify,  etc.  order 
for  disposal  of  property,  249 ;  may 
award  compensation  out  of  fine,  259 ; 
transfer  of  suits  by  civil,  481  ;  powers 
and  duties  of,  674-686  ;  transmission 
of  papers  to,  677 ;  execution  of  decree 
of,  687.  See  Acquittal,  Decree, 
Judgment,  Revision. 

Appellate  decrees,  appeals  from,  687, 
688. 

Application  of  language,  evidence  as 
to,  907. 

Application  for  appointment  of  jury  in 
nuisance-cases,  108;  by  E.  B.  sub- 
ject unlawfully  detained,  224;  for 
issue  of  commission,  244;  for  transfer 
of  criminal  case,  252  ;  for  execution, 
411;  for  stay  of  proceedings,  481;  to 
civil  courts,  487;  to  confine  suit, 
492;  for  order  to  answer  inter- 
rogatory, 518;  for  order  to  inspect 
documents,  520 ;  to  send  for  records, 
522;  for  summons  to  witness,  529; 
to  take  evidence  de  bene  esse,  538; 
for  transmission  and  decree,  547 ;  for 
execution,  550;  for  execution,  con- 
tents of,  553;  by  joint  decree-holder, 
551;  by  transferee  of  decree,  551; 
for  attachment  of  property,  554 ;  for 
stay  of  execution,  555 ;  for  immediate 
execution,  562;  in  case  of  payment 
or  adjustment  of  decree,  563;  by 
purchaser  to  set  aside  sale,  588 ;  by 
person  dispossessed  and  disputing 
right  of  decree-holder,  599 ;  for  de- 
claration of  insolvency,  605  ;  signa- 
ture and  verification  of,  606 ;  service 
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of  copy  of,  606;  by  unacheduled 
creditors,  609;  to  set  aside  abate- 
ment  or  dismisftal,  617;  for  with- 
drawal of  Buit,  618;  for  commission 
to  examine  witnesses,  6a  3 ;  for  leave 
to  sue  as  a  pauper,  6a8,  629,  630 ; 
on  behalf  of  minor,  639 ;  for  appoint- 
ment of  new  next  ^end,  641;  for 
appointment  of  guardian  ad  litems 
642 ;  before  judgment  for  attachment, 
651;  to  dischu^  etc.  order  for  in- 
junction, 655 ;  for  interlocutory 
order,  657  ;  for  order  of  reference, 
660;  to  file  agreement  to  refer  to 
arbitration,  665 ;  to  file  award,  666 ; 
for  leave  to  appeal  to  Queen  in 
Council,  693,  694;  for  review  of 
judgment,  703,  704,  705 ;  to  whom 
made,  704;  form  of,  704;  when 
rejected,  704;  when  granted,  704; 
court-fee  on,  1031 ;  fix^  court-fee  on, 
1037,  1038;  for  probate,  1165;  when 
exempted  from  court-fee,  102 1,  1022. 

Applications,  to  which  Limitation  Act 
does  not  apply,  957 ;  limitation  for, 
998-1005;  under  Civil  Procedure 
Code,  sees.  365,  366,  368,  371, 
Limitation  Act,  sec.  5,  extended  to, 
1 150.  See  Affidavits,  Costs,  Delay, 
Pauper. 

Appointment  of  sessions  judges,  etc., 
66 ;  of  public  prosecutor,  239 ;  of 
recognised  agent,  488  ;  of  pleader, 
489 ;  of  agent  to  receive  process,  489 ; 
of  commissioner,  622,  625,  626  ;  of 
persons  to  prosecute  or  defend  on  be- 
half of  princes  and  chiefs,  636,  1 151 ; 
of  receiver,  658,  659;  of  arbitrator, 
660;  of  umpire,  661  ;  in  execution  of 
power,  stamp  on,  1079. 

Apportionment  of  costs,  546. 

Appraisement,  stamp  on,  1079 ;  when 
exempt,  1095. 

Apprehension.     See  Arrest. 

Apprenticeship,  1096  ;  stamp  on  instru- 
ment of,  1079,  1085 ;  when  exempt, 
1096, 

Approver.     See  Accomplice. 

Arbitration,  reference  to,  660-667; 
costs  of,  663 ;  agreement  to  refer 
difference  to,  665  ;  appeal  from  order 
superseding,  690 ;  forms  of  order  of 
reference  to,  805.  See  Arbitrator, 
Award,  Umpire. 

Arbitrator,  powers  of,  662  ;  privilege  of, 
831.     See  Award,  Umpire. 

Argumentative  written  statements,  514. 

Amis  Act,  offences  against,  129. 

Army,  arrest  of  deserters  from,  81  ;  ex- 
emption of  persons  belonging  to,  from 
serving  as  jurors,  177.    See  Articles 


of  war.  Cantonment,  Commissioned 
officer,  Garrison,  Military. 

Arrangement  of  Code  of  Criminal  Pro- 
cedure, 4,  5  ;  of  Code  of  Civil  Proce- 
dure, 387  ;  of  Evidence  Act,  818. 

Arrears  of  maintenance,  court-fee  on 
suits  fw,  1014. 

Arrest,  7,  8 ;  aid  in  making,  76 ;  how 
made,  78 ;  without  warrant,  80-83  ; 
to  prevent  cognisable  offences,  X15  ; 
of  accused  on  appeal  frt>m  acquittal, 
213  ;  when  bail  insufficient,  242  ;  of 
judgment-debtors,  417,  601,  602, 
1 138 ;  before  judgment,  427  ;  for  dis- 
obeying summons  to  give  evidence 
or  produce  document,  533;  for  re- 
sisting execution,  598 :  exemption 
from,  634,  636,  709,  1137;  in  cauk- 
tonment,  garrison,  etc.,  645 ;  com- 
pensation for  improper,  653 ;  of 
women,  709, 11 37;  of  person  outside 
local  limits  of  civil  court,  712.  See 
Army,  Custody,  Death,  Detention, 
Escape,  Police,  Belease,  Report,  Re- 
sistance, Search,  Warrant  of  arrest. 
Women,  Zan^n^ 

Articles  of  association,  stamp  on,  1079. 

Articles  of  clerkship,  stamp  on,  1079. 

Articles  of  war,  judicial  notice  of,  887. 

Artisans,  exemption  of  tools  of,  568. 

*  As  of  right,'  976,  note  6. 

Assault,  suit  for,  628. 

Assessment  of  rent-free  land,  suit  for, 

993. 
Assessors  in  trials  before  session  court, 

161 ;  how  chosen,  165 ;  illness  of 
165 ;  view  by,  167 ;  examination 
of,  167;  attendance  of ,  167;  penalty 
for  non-attendance  of,  180;  delivery 
of  opinions  of,  173,  liability  to  servo 
as,  176  ;  lists  of,  177, 178, 179 ;  sum- 
mons to,  178,  179;  trial  by  jury  of 
offence  triable  with,  256  ;  questions 
which  may  be  put  by,  934 ;  in  causes 
of  salvage,  towage,  or  collision,  711. 

Assignee,  of  plaintiff  neglecting  etc.  to 
continue  suit,  617;  of  trust  property, 
limitation  for  suits  against,  993, 
994;  may  present  document  for  re- 
gistration, 1 1 14.  See  Official  as- 
signee. Transferee. 

Assignment  of  decree,  551  ;  of  interest 
pending  suit,  617,  1172  ;  stamp  on, 
1 079 ;  of  copyright,  1 095 .  See  Alien- 
ation, Conveyance,  Transfer. 

Assistant  Chemical  Examiner,  report 
of,  245. 

Assistant  Commissioners,  72. 

Assistant  Sessions  Judges,  appointment 
of,  66  ;  subordination  of,  68 ;  sentence 
by,  72;  cases  triable  by,  133;  con- 


INDEX. 


I181 


firmation  of  sentence  passed  by,  198  ; 
appeal  from,  208 ;  jurisdiction  over 
£.  B.  subjects,  239. 

Attached  property,  appeal  from  order 
refusing  delivery  of,  207.  See  Re- 
view. 

Attachment,  of  moveable  property,  8 ; 
of  property  of  person  absconding,  89 ; 
of  immoveable  property  the  subject 
of  dispute,  113;  of  debts  and  shares, 
413;  before  judgment,  427,  428, 
651-653;  of  property  of  recusant 
witness,  531 ;  in  execution  of  decree, 
412-414,  567-571  ;  property  not 
liable  to,  568,  569 ;  withdrawal  of, 
574 ;  private  alienation  after,  575  ; 
claims  to  property  under,  575,  576; 
release  from,  576 ;  in  execution  of 
decrees  of  several  courts,  577 ;  re- 
ceiver of  property  under,  658,  659 ; 
of  property  outside  local  limits  of 
jurisdiction,  712  ;  limitation  for  suit 
to  set  aside,  979 ;  court-fee  in  suit  to 
set  aside,  1016 ;  partial  retention  of, 
1 172.  See  Allowances,  Apparel, 
Bedding,  Books,  Cattle,  Coin,  Cur- 
rency notes.  Decree,  Expectancy, 
Inventory,  Maintenance,  Negotiable 
instruments.  Pay,  Pensions,  Perish- 
able property.  Rights,  Salary,  Seed- 
grain,  Wages,  Zan^^« 

Attempt,  1 164;  triable  with  main  of- 
fence, 151;  when  summarily  triable, 
15S)  159;  when  compoundable,  186. 

Attendance  of  witnesses,  police-officer's 
power  to  require,  118  ;  in  case  of  of- 
fences affecting  administration  of 
justice,  231 ;  when  dispensed  with, 
243;  of  accused  when  dispensed  with, 
138 ;  of  jurors  and  assessors,  167, 
179,  180;  to  give  evidence,  534; 
exemption  from,  709 ;  for  cross-ex- 
amination of  declarant,  539.  See 
Appearance,  Default,  Witness. 

Attestation  of  amendments  of  written 
statements,  515 ;  of  amendment  of 
application  for  execution  of  decree, 
557 ;  presumption  of,  900. 

Attested  instruments,  830;  proof  of, 
894,  895. 

Attesting  witness  to  instrument  not 
duly  stamped,  1074,  1075. 

Attorney,  included  in  '  pleader,'  63  ;  of 
High  Court,  466,  note  5  ;  privilege  of, 
920  ;  suit  for  costs  by,  986  ;  stamp 
on  entry  of,  1084.  See  Judicial 
notice.  Solicitor. 

Attorney-General,  380. 

Auction,  execution-sales  made  by  pub- 
lic, 577- 

Auditor  of  railway  company,  870,  note  9. 


Authentication  of  instrument  not  duly 
stamped,  1066  ;  of  power  of  attorney 
for  registration,  11 14;  of  register 
books,  1 1 22. 

Authority,  to  one  party  to  f|ppear  for 
another,  487;  to  adopt,  11 10;  regis- 
tration of,  1 1 18;  stamp  on,  1079, 
1086. 

Autrefois  acquit,  plea  of,  206,  note  3. 

Awurd  to  be  signed  and  filed  in  court, 
663 ;  when  court  may  modify  or  cor- 
rect, 663  ;  grounds  for  setting  aside, 
664 ;  judgment  according  to,  664 ; 
appeal  from  order  modifying,  690  ; 
form  of  plaint  in  suit  on,  725.;  under 
Waste-land  Act,  limitation  of  suit 
to  contest,  976 ;  under  certain  Bengal 
regulations,  suit  to  contest,  982  ;  ap- 
plication to  set  aside,  998 ;  applica- 
tion for  filing  in  court  of,  looi ;  court- 
fee  on  plaint  etc.  in  suit  to  set  aside, 
1041 ;  stamp  on,  1079 ;  when  ex- 
empt 1095  ;  not  oompulsorily  regis- 
trable, 1 109 ;  appeal  from  decree 
purporting  to  be  made  in  terms  of, 
1 172.  See  Arbitration,  Arbitrator, 
Umpire. 

Awards,  1109. 

Bad  character,  when  relevant,  886. 

Bad  faith  of  judgment-debtor,  11 38. 

Bad  livelihood.  See  Arrest,  Good 
behaviour.  Habitual  offenders. 

Bail,  30 ;  direction  for  endorsement  on 
warrant  of  arrest,  85  ;  taken  by  po- 
lice, 121  :  pending  realisation  of  fine, 
200:  in  case  of  criminal  lunatic, 
227 ;  when  taken,  240 ;  by  Presi- 
dency Magistrate,  on  reference,  214; 
by  High  Court  on  reserving  case, 
215 ;  by  Sessions  Court  or  District 
Magistrates  on  reporting  case  for  re- 
vision, 217  ;  in  contempt-cases,  231, 
232,  233 ;  not  to  be  excessive,  241  ; 
admission  to,  241 ;  reduction  of,  241 ; 
when  insufficient,  242 ;  appeal  from 
and  revision  of  orders  as  to,  247  ; 
for  appearance  of  witness,  534 ;  for 
appearance  of  party,  650.  See  Ad- 
journment, Arrest,  Deposit,  Dis- 
charge, Re-arrest,  Release,  Security, 
Sureties,  Surrender. 

Bailable  offence  defined,  63 ;  taking 
bail  in  case  of,  240,  241. 

Bail-bond,  241 ;  after  arrest,  form  of, 
347  ;  when  exempted  from  court-fee, 
102 1 ;  court-fee  on,  1039.  See  Bail, 
Sureties. 

Bailee  may  cause  bailor  to  interplead, 
427  ;  estoppel  of,  917, 

Balance,  suit  for,  987. 


Il82 


INDEX. 


Bangalore,  oodet  in  force  in,  375,  810. 
849,  note  a,  958,  note  i,  iioa,  note 
If  1050,  note  I. 

BanJcer,  defined,  1050;  receipts  bj, 
1097. 

BanJcruptcj  of  plaintiff,  616,  617. 

Barriiter,  privilege  of,  9aa  S^e  Advo- 
cate. 

Baatard.    See  Illegitimate. 

Bedding,  exempt  from  ezecntion,  1148. 

Benibnl  pnrchiMe,  at  ezecution-iale, 
589 ;  of  land,  presumption  as  to, 
836. 

Benimidir  not  a  trustee  for  pur- 
poses of  limitation,  960. 

BencheR,  of  magistrates,  6, 67 ;  may  em> 
ploy  derk,  160;  appeal  from,  ao8, 
note  a ;  of  presidency  magistrates,  6q  ; 
of  appellate  judges,  684,  685  ;  appU- 
cation  for  review  of  judgment  of,  705 ; 
summary  trial  by,  157, 158. 

Beneficiaries,  435 ;  when  made  parties, 
638.    See  Trustee. 

Bhawalpur,  850,  note ;  958,  note  i. 

Bigamy,  prosecution  for,  135. 

BiU  of  exchange,  parties  to  suit  on,  484 ; 
presumption  as  to  acceptance  or  en- 
dorsement of,  913;  estoppel  of  ac- 
ceptor of,  916 ;  limitation  for  suits  on, 
984,  985,  986 ;  stamp  on,  1035.  See 
Agreement,  Negotiable  instrument. 
Protest. 

Bill  of  lading,  1050 ;  stamp  on,  108 1 ; 
when  exempt,  1095,  transfer  by  en- 
dorsement of,  exempt,  1097. 

Birth  during  marriage,  91a,  1163. 

Birth-place  does  not  exempt  from  civil 
jurisdiction,  473. 

Board  and  lodging,  form  of  plaint  in 
suit  for,  724;  limitation  for  suit  for, 

977. 
Bond  for  appearance  before  magistrate, 

83  ;  for  appearance  before  court,  85  ; 
arrest  on  breach  of,  91 ;  for  good  be- 
haviour, 133,346  ;  for  keeping  peace, 
103;  cancellation  of,  104,  354;  of 
complainant  and  witnesses,  I3a,  141 ; 
discharge  of,  134;  of  accused  and 
sureties,  341 ;  deposit  instead  of,  346 ; 
forfeiture  of,  346-7 ;  after  arrest,  form 
off  347  ;  defined,  359,  105 1  ;  stamp 
on,  1081  ;  by  whom  payable,  1061  ; 
when  exempt,  1095,  1096,  See  Bot- 
tomry bond.  Respondentia  bond. 

Bonds,  31 ;  of  complainants  and  wit- 
nesses, 141 ;  forms  of,  351 ;  limitation 
for,  suit  on,  984,  985,  986.  See 
Execution,  Forfeiture,  Instalment, 
Mortgage,  Belease,  Surety,  Transfer. 

Books,  production  of,  499  ;  statements 
forming   parts    of,  879 ;   entries  in, 


533;  oi  reference.  Court  may  reaori 
to,  889 ;  containing  foreign  laws  or 
law-reports,  899 ;  kept  under  Begia- 
trationAct,  1107. 

Bottomry  bond,  stamp  on,  108 1. 

Boundaiy-marks,  expense  of,  1168. 

Breach,  of  condition,  suit  for  pnenossion 
when  plaintiff  entitled  by,  995 ;  of 
contract,  prosecution  for,  135 ;  injuao 
tion  to  restrain,  654;  suits  for,  990, 99 1. 

Breach  of  the  peacck  76,  100,  11  a,  113. 
See  Insult. 

Breach  of  promise,  suit  for,  984. 

Breach  of  trust,  place  of  trial  in  case  of 
criminal,  ia8 ;  suit  for  loss  occasioned 
by,  988. 

BreaJung  doors,  79. 

British  colonies,  64 ;  consul,  897 ;  our- 
rency,  698. 

British  empire,  judicial  notioe  of  terri* 
tones  forming,  888. 

British  India,  jurisdiction  as  to  offenoea 
committed  out  o^  130  ;  defendant 
residing  out  of,  510;  plaintiff  re> 
riding  out  of,  631 ;  witness  residing 
out  of,  633 ;  courts  rituate  out  of, 
634  ;  defendiant  about  to  leave,  649, 
^50  ;  appellant  residing  out  of,  677  ; 
registration  of  documents  executed 
out  o^  1 1 13. 

British  Resident,  service  through,  506. 

British  subject  committing  offence  oat* 
side  British  India,  139.  See  £uro> 
pean  British  subjects. 

Broker,  execution  sale  of  bills  and 
shares  through,  583  ;  stamp  on  note 
sent  by,  1089. 

Building,  included  in  *  place,'  64 ;  re^ 
moval  or  repair  of  dangerous,  107. 

Bull,  property  in,  1 163. 

Buoy,  prevention  of  removal,  etc  of, 

115- 
Burden  of  proof,  as  to  excuse  for  not 

giving  information,  76 ;  of  status 
of  E.  B.  subject,  333  ;  of  owner* 
ship,  835  ;  generally,  909;  as  to  par- 
ticular fact,  910 ;  of  fact  to  be 
proved  to  make  other  evidence  ad- 
missible, 910  ;  that  case  of  accused 
comes  within  exceptions,  910;  of 
facts  specially  within  knowledge, 
911  ;  of  death  of  person  known  to 
have  lived  within  thirty  years,  911 ; 
of  existence  of  person. who  has  not 
been  heard  of  within  seven  years, 
911 ;  as  to  relation  of  partners,  land- 
lord and  tenant,  principal  and  agent, 
913  ;  as  to  ownership,  91a  ;  of  good 
faith  in  certain  transactions,  91.9  ;  of 
circumstances  taking  case  out  of 
Limitation  Act,  960,  note  7 ;  of  loss, 
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98O1  note  6  ;  of  domioile,  11 64.     See 

Presumption. 
Basiness,    jurbdiction    conferred   'by 

cairying   on,   479.      See   Company, 

Corporation,  Trading. 
Byelaw,  euit  for  penalty  under,  977. 

Call,  suit  for  a,  990. 

Call-order,  477,  note  i. 

Calling  for  records,  215,  522. 

Calls,  1097;  from  insolvent  contriba- 
tories,  419,  note. 

Camping-grounds,  108. 

Canal,  injury  to,  76. 

Cancellation  of  powers  under  Criminal 
Procedure  Ccxie,  75 ;  of  bond  for 
keeping  peace,  104-254 ;  of  order  as 
to  possession  of  land,  113 ;  of  order 
for  maintenance  of  wife,  237 ;  of 
decree  of  court  making  reference, 
701 ;  of  instrument,  suit  for,  987  ;  of 
court-fee  stamp,  1028 ;  of  adhesive 
stamps,  1056. 

Cantonment^  373,  810,  849,  note  2, 
958,  note  I,  1012,  note  i,  1103, 
note  I,  1050;  execution  of  process 
in,  645 ;  may  be  declared  district 
or  sub-district,  1 106. 

Cantonment  magistrates,  67,  n.  i ,  1 1 72. 

Capital  sentence.    See  Execution. 

Cargo.     See  Respondentia  bond. 

Carrie,  limitation  for  suits  against, 
980.   See  Bailee. 

Case  stated  by  parties,  667. 

Caste,  suits  relating  to,  473,  note  i ; 
suit  for  loss  of,  628 ;  custom  of,  1166. 
See  Addition. 

Cattle  exempt  from  attachment,  568. 

Cause,  order  to  show,  100 ;  opportunity 
of  showing,  216. 

Cause  of  action,  483,  478,  note  4,  491, 
492,  493,  495,  944;  where  it  arises 
in  suits  on  contract,  1 142 .  See  Claim, 
Joinder,  Limitation,  Omission,  Be- 
linquishment,  Survival. 

Cause  of  death,  379. 

Causing  hurt,  compoundable,  185. 

Caution,  free  statement  not  to  be  pre- 
vented by,  119  ;  not  necessary  before 
examining  the  accused,  183. 

Caveat,  court-fee  on,  1040. 

Cepi  corpus,  238. 

Certificate,  as  to  examination  of  accused, 
193 ;  of  High  Court's  order  for 
revision,  218  ;  of  High  Court's  judg- 
ment or  order  on  appeal,  212  ;  as  to 
lunatic  prisoners,  229;  that  decree 
has  not  been  satisfied,  548 ;  of  pay- 
ment or  adjustment  of  decree,  563 ; 
to  judgment-debtor,  585  ;  to  pur- 
chaser of  immoveable  property,  589 ; 


of  heirship,  6 15 ;  to  collect  debts,  615 ; 
as  to  value  or  fitness  for  appeal  te 
Queen  in  Council,  694;  of  sale  of 
land,  form  of,  791 ;  of  administration, 
relief  as  to  court-fee  paid  thereon, 
1022,  1023  ;  penalty  where  too  low 
a  court-fee  has  been  paid  on,  1024 ; 
of  administration,  court-fee  on,  1032; 
under  Act  XXVII  of  i860,  court-fee 
on,  1033 ;  under  Bom.  H^.  VIII  of 
1827,  court-fee  on,  1033;  showing 
that  document  has  been  registered, 
1 124;  of  sale,  io6i,  mo,  1157; 
stamp  on,  1081 ;  by  collector  as  to 
stamps,  1062 ;  under  Land  Improve- 
ment Act,  1 109,  1 1 33:  under  Civil 
Procedure  Code,  sec.  316,1133;  when 
exempted  from  court-fee,  102 1.  See 
Acknowledgment,  Evidence. 

Certified  copies,  of  sentences  or  orders, 
245  ;  of  documents  placed  on  record, 
524  ;  of  judgment  and  decree,  545  ; 
of  record  for  judicial  committee,  695 ; 
of  registers,  830;  proof  of  contents 
of  documents  by,  891,  892  ;  of 
public  documents,  896 ;  proof  by 
production  of,  896  ;  of  foreign  judi- 
cial record,  900  ;  of  registered  docu- 
ments, 1123  ;  stamp  duty  on,  1083  ; 
when  exempt,  1096. 

Certified  purchaser,  589,  note  5. 

Certiorari,  2. 

Cession  of  territory,  913. 

Challenge,  grounds  of,  163. 

Changes  during  progress  of  suit.  See 
Bankruptcy,  Death,  Insolvency, 
Marriage. 

Channel,  order  for  removing  nuisance 
from  public,  107. 

Chapter  defined,  64. 

Character,  when  relevant,  885,  886; 
witness  to,  925  ;  of  witness,  927. 

Charge,  of  offence,  1 7  ;  when  framed, 
1399  156  >  to  be  read  and  explained, 
139, 140;  form  of,  142-147,  358-361 ; 
alteration  of,  145,  146 ;  forwarding 
of,  142;  procedure  on  commitment 
without,  or  with  imperfect,  145 ; 
separate  for  each  offence,  147  ;  when 
tried  separately,  147,  148,  150, 
151;  in  alternative,  150;  joinder  of 
persons  in,  151,  225;  withdrawal  or 
suspension  of,  151 ;  when  framed 
in  warrant  case,  156;  power  to  stay 
proceedings  on  unsustainable,  162  ; 
verdict  on  each,  171 ;  effect  of 
omission  to  frame,  256.  See  Ad- 
dition, Adjournment,  Complaint, 
Conviction,  Copy,  Entry,  EiTor, 
Irregularity,  Joinder,  Language, 
Withdrawal. 
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Charge  to  jurj,  x68 ;  copy  of,  a6o. 

Charge  of  plaintiff*B  costs  in  inter- 
pleader Buiti  647. 

'  Chargeable '  de6ned,  105 1. 

Charitable  foundation,  opinions  aa  to, 
884. 

Charitable  societies,  suit  by  and 
against,  435. 

Charitable  trusts,  67  a,  note  a. 

Charities,  suits  relating  to  public,  671. 

Charter-party,  stamp  on,  108a. 

Chartered  High  Courts,  707 ;  special 
rules  relating  to,  707,  708 ;  fees  pay- 
able to  dorks  and  officers  of,  loia  ; 
fees  on  documents  filed  in,  1013. 

Chemical  examiner,  report  of,  31,  245. 

Cheque,  defined,  1051 ;  stamp  on,  108 a. 
See  Bill  of  exchange. 

Chief  controlling  revenue  authority, 
105 1. 

Chief  Court  of  Pan  jib,  6  a  ;  recording 
evidence  in,  194 ;  its  power  to  make 
rules,  1157* 

Chief  Justice,  defined,  6a ;  appoints 
time  of  criminal  sessions  of  High 
Court,  180. 

Chief  Presidency  Magistrate,  69  ;  en- 
dorsing order  for  attachment,  89 ; 
may  require  letters  and  telegrams, 
9a ;  may  postpone  issue  of  process, 
136;  endorsing  warrant  for  levy  of 
fine,  aoo.  See  Presidency  Magis- 
trate. 

Chiefs,   suits  by  and  against  ruling, 

115a*  "53- 
Child,  order  for  maintenance  of,  335. 

Children,  competence  of,  831. 

Chronological  order,  13. 

Citation.     See  Notice,  Warrant. 

Civil  Court,  its  magisterial  powers  as 
to  contempts  and  other  offences,  331. 
See  Affidavit,  Birthplace,  Contempt, 
Evidence,  Judge,  Jurisdiction,  Place 
of  suing,  Plaint,  Privileged  persons, 
Becords,  Suit,  Witnesses,  Written 
statement. 

Civil  force,  dispersing  assembly  by, 
105. 

Civil  jail,  removal  to  criminal  jail  of 
prisoners  in,  358  ;  imprisonment  in, 
601. 

Civil  nature,  suits  of  a,  47  a,  note  i. 

Civil  Procedure  Code,  465-807 ;  intro- 
duction to,  381-440 ;  contents 
of,  441-464;  amendments  of,  1141- 

II57- 
Civil  suit  for  injury  caused  by  offence, 

260. 

Civil  surgeon,  post-mortem  examination 

by,  134;  examination  of  lunatics  by, 

326;  deposition  of,  345. 


Claim  to  be  tried,  161;  to  properly 
seized  by  police,  350 ;  suit  most  in- 
clude whole,  490 ;  relinquishment  of 
part  of,  490;  in  respect  of  mesne 
profits  or  arrears  of  rent,  491 ;  by 
mortgagee,  491 ;  by  or  against  execu- 
tor, administrator,  or  heir  as  such, 
491 ;  to  attached  prop^ty,  575,  592  ; 
against  company  being  wound  up, 
961.    See  Cause  of  action. 

Class,  suit  by  representatives  of,  485. 

Classes  of  criminal  courts,  65. 

Clerical  error  in  judgment,  195 ;  re- 
views  for,  706. 

Clerk,  of  bench  empowered  to  try 
summarily,  160;  salary  of,  when 
exempt  from  attachment,  569,  1 148  ; 
of  legal  adviser,  931 ;  stamp  on 
articles  of,  1079. 

Clerk  of  the  crown,  defined,  6a ;  list 
of  witnesses  given  to,  140;  charge 
etc  forwarded  to,  143 ;  may  frame 
or  alter  charge,  145 ;  to  prepare  lists 
of  jurors,  174,  175  ;  affidavits  sworn 
before,  357. 

Client.  See  Advocate,  Agent,  Attorney, 
Pleader,  VaklL 

Closing  of  court,  961. 

Co-defendant,  admission  by,  867,  note  5. 
See  Parties. 

Co-executors,  acknowledgment  or  pay- 
ment by,  971. 

Coffee,  sale  of,  1166. 

Cognisable  case,  defined,  63 ;  police-in- 
vestigation into,  116,  117. 

Cognisable  offence,  defined,  5,  63 ; 
arrest  of  persons  concerned  in,  80 ; 
police  to  prevent,  115;  design  to 
commit,  81,  115;  information  relat- 
ing to,  1 16.     See  Arrest,  Police. 

Cognisance  of  offences,  by  magistrates, 
131 ;  on  complaint,  131,  136,  and 
137  ;  on  information  by  persons  not 
police  officers,  131 ;  on  police  report, 
131  ;  on  suspicion  or  knowledge  of 
magistrates,  131 ;  by  sessions  court, 
etc.,  132  ;  by  High  Court,  133  ;  sanc- 
tion when  necessary  for,  133. 

Coin,  attachment  of,  575. 

Coinage,  trial  of  persons  previously 
convicted  of  offences  against,  187. 

Collector  of  customs  exempt  from 
serving  on  jury,  177. 

Collector  of  the  District,  to  attach  land 
of  absconder,  90 ;  to  prepare  list  of 
jurors  and  assessors,  177 ;  defined, 
466,  105 1  ;  transfer  to,  of  decrees  for 
sale  of  immoveable  property,  416, 
590;  order  for  attaclunent  ftced  up 
in  office  of,  574 ;  and  proclamation  of 
execution  sale  of  revenue-payingland. 
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519;  his  powers,  591,  1149;  his  I 
procedure,  591,  592,  593,  594;  ac- 
counts rendered  by,  595  ;  sales  how 
conducted  by,  595,  596  ;  may  compel 
attendance  of  witnesses  and  produc- 
tion of  documents,  596;  when  he 
may  be  appointed  receiver,  659 ;  in 
case  of  suits  relating  to  charities, 
672 ;  to  adjudicate  on  stamps,  1061, 
1062. 

Collision.    See  Assessors. 

Collusion  in  obtaining  judgment,  882. 

Colonies,  British  subjeets  bom  in,  64 ; 
presumption  as  to  gazettes  of,  899. 

Combination  of  sentences,  6 ;  by  magis- 
trate, 73. 

Commanding  officer,  176;  service  of 
summons  by,  645  ;  execution  of  pro- 
cess by,  645. 

Commencement    of   imprisonment    or 

transportation  when  person  sentenced 

to  several  punishments,  74 ;  of  pro- 

^   ceedings  before  magistrate,  137 ;   of 

^"'^al,  161. 

Comm^r'^ial  '^  .uments,  874. 

Commissi^  .,  appointed  by  Government 
of  India,  238 :  to  enquire  as  to 
alleged  lunatic  prisoner,  230 ;  ad- 
journment in  case  of,  245  ;  to  take 
evidence  de  bene  esse,  538,  note  i ; 
to  examine  witnesses,  in  criminal 
cases,  30,  243;  in  civil  suits,  421, 
622,  115 1  ;  costs  of,  626,  709;  order 
for,  622 ;  issued  by  foreign  courts,  624 ; 
to  examine  applicant  to  sue  as  pauper, 
629;  for  locsJ  investigations,  422, 
624 ;  to  examine  accounts,  422,  625  ; 
to  make  partitions,  422,  626 ;  forms 
of,  794,  795 ;  to  administer  special 
oath,  939. 

Commission  of  receiver  in  insolvency, 
419. 

Commissioned  officer,  dispersing  unlaw- 
ful assembly,  106 ;  summoned  for 
jury,  176.     See  Army. 

Commissioner  to  administer  oaths  in 
chancery,  257. 

Commissioners,  pow;ers  of,  627 ;  at- 
tendance etc.  of  witnesses  before, 
627. 

Commissioners  of  police,  60,  87,  88,  93  ; 
of  revenue  or  customs,  177;  court- 
fee  on  application  to,  1038. 

Commitment,  for  trial,  138  ;  discharge 
where  no  grounds  for,  139 ;  to  Ses- 
sions Court  or  High  Court,  138,  140, 
2  20 ;  when  quashed,  140 ;  notification 
of,  141 ;  examination  of  supplemen- 
tary witnesses  after,  142 ;  of  habitual 
offenders,  187 ;  power  of  Sessions 
Court    or    District    Magistrate    to   ( 


order,  216;  of  person  to  whom 
pardon  has  been  tendered,  182 ;  of 
habitual  offender,  187 ;  of  criminal 
lunatic,  228 :  in  contempt  cases, 
231,  232;  validation  of  irregular, 
255 ;  of  person  refusing  to  answer 
or  produce  document,  234;  High 
Court's  order  compelling,  1169.  See 
Accused,  Custody,  Evidence,  Inquiry, 
Lunatic,  Notice,  Pardon. 

Committee  of  lunatic,  1 104. 

Conmiitting  magistrate,  examination 
^y>  165  ;  evidence  taken  before,  166  ; 
ordered  to  tender  pardon  to  ac- 
complice, 182. 

Common  jurors,  175. 

Common  of  fishery,  1 169. 

Conmiutation  of  sentence,  23,  199, 
205. 

Co-mortgagee,  acknowledgment  on 
payment  by,  971. 

Company,  insolvent,  420;  where  it 
carries  on  business,  479;  service  of 
interrogatories  on  officer  of,  517;  suits 
by  or  against,  637 ;  injunction  to 
public,  655.  SeeC&Wy  Claims,  Corpo- 
ration, Director,  Letter  of  allotment. 
Memorandum  of  association.  Proxy, 
Share,  Stock. 

Company's  courts,  procedure  of,  382. 

Comparison  of  signature,  writing,  or 
seal,  895. 

Compensation,  in  case  of  frivolous  or 
vexatious  complaint,  155  ;  paid  out 
of  fine,  259,  260;  for  groundless 
arrest  in  Presidency  Town,  261 ;  for 
wrong  to  person  or  moveable  pro- 
perty, 479 ;  for  wrong  to  immoveable 
property,  478,  480 ;  for  improper  ar- 
rest or  attachment,  653 ;  for  issue  of 
injunction  on  insufficient  grounds, 
655  ;  for  breach  of  contract,  737- 
743 ;  for  act  not  actionable  without 
specific  inquiry,  972 ;  limitation 
for  suits  for,  976,  979,  980,  981,  982, 
984,  987,  990,  991 ;  court-fee  in  suits 
for,  1014;  for  expropriated  land, 
court-fee  on  appeal  against  order  as 
to,  10 1 7.     ^66  Damages. 

Complainant,  detention  of,  122-3:  ex- 
amination of,  136;  hearing  of,  in 
summons  cases,  1 5  2 ;  in  warrant  cases, 
155  ;  absence  of,  in  summons  cases, 
153 ;  in  warrant  cases,  157 ;  with- 
drawing complaint,  154;  not  heard 
in  revision  court,  218;  may  appear 
before  magistrate  acting  under  com- 
mission, 244;  fee  on  taking  down 
examination  of,  1020.  See  Civil  suit, 
Compensation,  Fine. 
Complaint,  defined,  61 ;  to  police ;  see 
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Information;  oogniianoe  of  offence 
upon  receiving,  131  ;  to  magistrate, 
136;  return  of,   136;  disminal  of, 

I37>  ^<^t  ^1^1  «n^r  «tc*  ii^i  ^5^; 
admiitibility  oi  terms  of,  837,  858 ; 
when  exempt  from  conrt-fee,  1023. 
See  Compensation,  Proseoatiun,  Sanc- 
tion, Withdrawal. 
Compodtion-deeds,  exempt  from  com- 
pmsory  registration,  199, 11 09;  stamp 
on,  io8a. 
Componnding  offences,  ao,  ai,  184, 185; 
has  effect  of  acquittal,  186;  under 
Stamp  Act,  1077. 
Compromise,  of  suits,  619 ;  on  behalf  of 

minor  plaintiff  or  defendant,  643. 
Concise  statements,  398,  498 ;   forms 

of,  763-769. 
Conclusive  evidence,  of  publishing  pro- 
clamation, 89 ;  of  service  of  summons, 
506;  certificates  under  Stamp  Act^ 
Bee.  37,  1066,  1067. 
Condusive  proof,  853 ;  admissions  are 
not,  873;   of   legitimacy,   91a;    of 
cession  of  British  territory,  913,  and 
note  a. 
Conditional  promise,  1166. 
Conduct,  relevancy  of,   856;   of  sale, 

544,  note  I ;  of  suit,  396,  486. 
Conferment  of  powers  under  Crinunal 

Procedure  Code,  75. 
Confession,    power    to    record,    119; 
irregularity  in  recording,  355-356  ; 
peculiarities  of  Indian  law    as   to, 
837-838 ;    to    priests,    837 ;    when 
inadmissible  in  criminal  proceeding, 
870;  to  police,  871  ;  while  in  custody 
of  police,  871 ;  after  removal  of  im- 
pression caused  by  inducement,  873  ; 
made  under  promise  of  secrecy,  etc., 
87  a.     See  Accused,  Admiesion,  De- 
ception, Guilty,  Inducement,  Intoxi- 
cation, Pardon,  Promise,  Statement, 
Threat. 
Confinement,    search    for   perRon,    in 
wrongful,    95 ;    of  persons  forming 
part  of  unlawful  assembly,  105  ;  of 
criminal  lunatics,  105  ;  of  juvenile  of- 
fenders, 203. 
Confirmation    of    sentence    of    trans- 
portation passed  by  Assistant  Ses- 
sions Judge,  73,  198 ;   of  sentences 
of  District  Magistrate  specially  em- 
powered, 73-74,  198  ;  of  sentence  of 
death  by  Court  of  Session,  72,  197, 
1 99 ;  of  sentence  of  Assistant  Sessions 
Judge  or  District  Magistrate,  198 ;  of 
mortgage  etc.  by  judgment-debtor, 
585  ;  of  execution  sale  of  immoveable 
property,  587,  589, 1173  ;  of  decision 
of  lower  Court,  677. 


Confirmation  of  sentences,   a  a.       See 

Reference. 
Conjugal  rights,  decree  for  resiitntion 

o»»  5^4»  565 ;  Buit  for,  981. 
Consent  (^  parties,  478,   note  2  ;    of 
person  added  as    plaintiff  or  next 
friend,  486 ;  of  Grovemment  to  suit 
against  Prince  or  Chief,  115a,  11 53. 
CcAsideration,  to  be  set  forth  in  instra- 
ment,  1060 ;   receipt  of,   1096 ;    re- 
ceipt for    payment  without,    1096. 
See  Abstention. 
Consolidation  of  suits.    See  Joinder. 
Conspiracy,  evidence  of,  837,  860,  and 

note  a. 
Constitution  of  Courts,  see  Courts ;  of 

jury,  see  Jury. 
Construction,  of  award,  664,  note  a  ;  of 
Hindti  wills,  11 64;   of  bond,  cove- 
nant, etc.,  1 165. 
Constructive  trusts,  964,  note  6. 
Consul,  authentication  by,  11 14. 
Contempts,    38,    39,    434;    of    Higli 
Court,  64,  notes  2,  3,  659,  note  3 ; 
of  lawful  authority  of  public  servants, 
prosecution  for,  133 ;  procedure   in 
cases  under  sec  195,  231 ;  procedure 
in  certain  cases  of,  333,  333  ;  to  ar- 
bitrator or  umpire,  663 ;  appeal  from 
order  of  committal    for,   690,   note 
3.     See   Apology,   Detcoition,    Dis- 
charge, Fine,  Imprisonment. 
Contingent  decree,  700. 
Contingent  interest  exempt  from    at- 
tachment, 569. 
Continuance,  of  powers  under  Criminal 
Procedure  Code,  75  ;  of  attachment 
subject  to  encumbrance,  576. 
Continuing  breach  of  contract,   97a  ; 

offence,  138;  wrong,  973. 
Continuous  running  of  time,  964. 
Contract,  criminal  breach  of,  135,  185  ; 
injunction  to  restrain  breach  of,  654 ; 
by  municipality,  11 65;  of  betrothal, 
1 165.    See  Cause  of  action,  G  uardian, 
Quasi-contract. 
Contradicting  police  by  diary,  133. 
Contribution,  for  costs,  547,  note  i ; 

limitation  for  suits  for,  988. 
Conversation,  statement  forming  part 

of,  879. 
Conveyance,  decree  for  execution  of, 
565,  566 ;  defined,  1051, 106 1 ;  stamp 
on,  1083  ;  by  whom  payable,  106 1  ; 
calculation  of,  1059,  1060 ;  where 
several  instruments,  1054, 1060.  See 
Assignment,  Transfer. 
Convict,  information  as  to  escaped,  77  ; 
execution  of  sentence  on,  30 3,  303. 
See  Imprisonment,  Pardon,  Penal 
servitude,  Prisoner,  Transportation. 
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Conviction,  of  Beveral  offences  at  one 
trial,  74 ;  Becurity  for  keeping  peace 
on,  97 ;  in  summons  case,  153,  153 ; 
in  warrant  case,  156,  157 ;  effect  of 
previous,  203 ;  quashing,  147 ;  of 
offence  not  specified  in  complaint  or 
summons,  1 53  ;  disqualifying  juror, 
164;  in  sessions  court,  172  ;  in  case 
tried  with  assessors,  173  ;  in  alterna- 
tive, 195 ;  on  evidence  recorded 
partly  by  one  magistrate  and  partly 
by  another,  188.  /S^^e  Appeal,  Previous 
conviction. 

Co-owner,  building  without  consent  of 
others,  1 170. 

Co-partnership,  stamp  on  instrument 
of,  1085. 

Co-plaintiffs,  483  ;  addition  of,  486 ; 
minor,  641,  642.  See  Conduct  of  suit, 
Parties. 

Copy,  of  depositions,  etc.  made  before 
Political  Agent,  131;  of  charge, 
190;  of  judgments,  196 ;  of  finding 
and  sentence  of  sessions  court,  196 ; 
of  High  Court's  order  in  case  of 
death-sentence,  198 ;  of  grounds  of 
appeal,  211;  of  order  of  maintenance, 
237  ;  of  criminal  proceedings,  260 ; 
of  plaint,  398 ;  of  entries  in  shop- 
books,  523,  1 145;  of  judgment  and 
decree,  545  ;  of  exhibits,  677  ;  when 
secondary  evidence,  891 ;  of  regis- 
tered documents,  1 1 2 1 ;  of  entries  by 
sub-registrar,  1122  ;  of  decree,  court* 
fee  on,  1032  ;  of  judgment,  court- 
fee  on,  1031 ;  stamp  on  certified, 
1083  ;  of  document  presented  for  re- 
gistration, 1 1 10,  nil,  1124;  of  lost 
will,  1164.  See  Certified  copy, 
Exhibit,  Probate. 

Copyright,  limitation  for  suit  for  in- 
fringing, 981 ;  injunction  in,  801. 

Coroners,  13. 

Corporation,  where  it  carries  on  busi- 
ness, 479  ;  service  of  interrogatories 
on  officer  of,  517 ;  injunction  to,  655 ; 
suits  by  and  against,  425,  637.  See 
Share. 

Corpse,  power  to  disinter,  125  ;  exami- 
nation of,  124.     See  Inquest. 

Corroboration,  testimony  of  accomplice 
does  not  require,  923 ;  of  evidence, 

931. 
Corroborative  evidence,  832. 
Corruption,   setting    aside    award    on 

ground  of,  664. 
Co-sharers  to  have  preference  in  bidding 

for  share  of  undivided  immoveable 

property,  586  ;  injunctions  in  case  of, 

1 1 70. 
Costs,  of  removal  of  nuisance,  1 10 ;  in 


cases  of  disputes  as  to  immoveable  pro- 
perty, 114;  of  reference  by  Presi- 
dency Magistrate,  214;  of  prosecutor, 

^S^y  ^59  >  ^^  ^^^^  ^oi'>  391 !  power 
to  give  and  apportion,  410,  41 1  ;  on 
stay  of  proceedings,  480  ;  of  service 
of  process,  507  ;  of  postponement  of 
hearing,  509;  where  plaintiffs  mis- 
joined,  484;  of  excluding  cause  of 
action,  493  ;  of  amending  plaint,  496, 
1143;  of  interrogatories,  517;  of 
proving  document,  518 ;  of  adjourn- 
ment, 539;  of  attachment,  532  ;  to 
be  stated  in  decree,  541,  685 ;  of 
affidavits  containing  unnecessary 
matter,  539;  of  applications,  546; 
of  each  party,  546 ;  discretionary 
power  as  to,  546 ;  execution  of  order 
relating  to,  546  ;  power  to  set-off, 
547 ;  charge  of,  547 ;  interest  on, 
547  ;  of  re-sale,  580  ;  when  plaintiff 
withdraws,  618  ;  when  plaintiff  ac- 
cepts money  paid  into  court,  620; 
security  for,  620,  621;  in  the  suit, 
603, 632  ;  on  abatement,  615  ;  when 
pauper  succeeds,  631 ;  of  benefici- 
aries, 638,  note  5;  when  paid  by 
next  friend,  639,  642,  690 ;  by 
guardian  ad  litems  643,  690 ;  of  in- 
terpleader suit,  647,  648  ;  of  arbitra- 
tion, 663 ;  appeal  on  question  of,  673) 
note  3 ;  security  for  respondent's, 
694,  695 ;  consequent  on  reference 
to  High  Court,  701 ;  execution  of 
High  Court's  decree  for,  707 ;  of  com- 
mission to  examine  persons  exempt 
from  appearing,  709 ;  recoverable 
from  surety,  1153  ;  awarded  on  fore- 
closure, 1 168.  See  Appeal,  Arbitra- 
tion, Attorney,  Deposit,  Expenses 
of  witnesses.  Pauper,  Kefund,  Surety. 

Costs  in  the  suit,  603,  632.  ' 

Counsel.    See  Advocate,  Pleader. 

Counter-claim,  512. 

Counterfeit  coins,  94 ;  stamps,  94. 

Counterpart,  890,  1104;  of  a  lease, 
106 1 ;  stamp  on,  1083. 

Course,  of  business,  867 ;  statements 
made  in,  874;  of  nature,  judicial 
notice  of,  887,  note  i. 

Court,  prosecution  on  complaint  of,  133 ; 
to  be  open,  188,  189  ;  contempt  of 
23 3)  334 )  examination  of  witnesses 
called  by,  258  ;  may  stay  proceedings 
when  all  defendants  not  within 
jurisdiction,  480 ;  may  dismiss  or 
add  parties,  485  ;  may  give  conduct 
of  suit,  486  ;  may  send  for  papers, 
522  ;  to  receive  documents  at  first 
hearing,  522;  may  reject  inadmissible 
documents,  523;  may  order  document 
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to  be  imponndecly  534 ;  may  fimme 
iMUM,  535,  536  ;  may  adjourn  hear- 
ing, 538  ;  to  grant  lommonsee,  539  ; 
may  require  persons  present  to  testify, 
531 ;  may  summon  strangers  as 
witnesses,  533;  language  of,  536, 
540 ;  to  decide  each  issue,  540 ;  may 
award  interest,  543  ;  by  which  decree 
may  be  executed,  547-549  ;  execution 
of  conveyances  by,  565,  566 ;  may 
authorise  collector  to  stay  public  sale 
of  land,  597 ;  may  recall  and  examine 
witness,  538  ;  its  power  as  to  costs, 
546 ;  may  summon  an  examined  per- 
son as  to  property  liable  to  be  seized, 
570;  denned,  851 ;  judicial  notice 
of  members  and  officers  of,  888 ;  of 
seals  of,  888.  See  Accounts,  Civil 
court.  Court-martial,  Court  of 
Session,  Court  of  Small  Causes, 
Court  of  wards,  Courts,  Decree, 
Instalments,  Judge,  Judgment, 
Jurisdiction,  Mesne  profits. 

Court-fees,  remission  of,  481 ;  for  ser- 
vice of  process,  507 ;  exemption  of 
pauper  from,  630;  payable  by  un- 
successful pauper,  631.    See  Copies. 

Court  Fees  Act,  1013-1043;  contents 
of,  1009-1011. 

Court-martial,  High  Court  may  order 
prisoner  to  be  brought  before,  338; 
apprehension  and  delivery  of  persons 
liable  to  be  tried  by,  360 ;  Evidence 
Act  inapplicable  to  European,  831, 
850,  note  I. 

Court  of  Petty  Sessions  (Bombay),  69. 

Court  of  Session,  66  ;  sentences  passed 
by,  73 ;  its  cognisance  of  offences, 
133  ;  trials  before,  160-180  ;  in  trials 
before,  160 ;  to  send  copy  of  finding 
and  sentence  to  District  Magistrate, 
196 ;  appals  to,  308 ;  appeal  from 
sentence  of,  309 ;  may  call  for  records 
of  inferior  court,  315 ;  sentence 
which  it  may  pass  on  E.  B.  subject, 
330 ;  its  power  as  to  certain  offences 
committed  before  itself,  331.  See 
Assessors,  Confirmation,  Discharge, 
Disagreement,  Evidence,  Judge, 
Jury,  list,  Public  prosecutor,  Beply, 
Sessions  case,  Verdict. 

Court  of  Small  Causes,  134;  appeal 
from  conviction  in  contempt  case 
by,  334 ;  cannot  order  sale  of  land, 

585. 
Court  of  Wards,  officer  of,  to  report  to 

police,  77 ;  guardians  and  managers 

appointed  by,  644. 

Courts,  classes  of  criminal,  65  ;  powers 

of,   71-75  ;    offences  cognisable  by 

each,  71,  73  ;  sentences  which  may 


be  passed  by,  73-74 ;  ordinajry  and 
additional  powers  of,  74,  75,  342- 
346 ;  conferment,  continuance  and 
cancellation  of  powers  of,  75  ;  «ee 
Additional  sessions  judge,  Asnatant 
session  judge.  Bench  of  magistrates. 
Chief  Presidency  Magistrates,  Court, 
Court  of  Sessions,  District  Magistrate^ 
Joint  Sessions  Judge,  Justices  of  the 
Peace,  Magistrate,  Presidency  Magis- 
trates, Sessions  Judge,  Special  Ma^- 
trates,  Subdivisional  Magistrate ; 
in  civil,  try  all  suits  unless  barred, 
473 ;  jurisdiction  of,  477 ;  wliere 
competent  courts  are  subordinate  to 
same  appellate  Courts  481 ;  or  to 
different  High  Courts,  483  ;  court- 
fees  in,  IOI3-I033  ;  tee  Civil  Court, 
Court  of  Small  Causes,  District 
Court,  High  Court. 

Credit  of  witness,  questions  tending  to 
shake,  937  ;  how  impeached,  930. 

Creditor.  See  Administration  -  suit^ 
Composition-deed,  Decree-hold^,  In> 
cumbrancer,  Insolvent  debtor.  Judg- 
ment-creditor, Mortgagee,  Payment 
into  court. 

Criminal  breach  of  contract  of  service, 
prosecution  for,  135 ;  compoundable, 
185. 

Criminal  breach  of  trust,  enquiry  into, 
etc.,  138. 

Criminal  courts.     See  Courts. 

Criminal  force,  dispossession  by,  350  ; 
use  of,  compoundable,  185. 

Criminal  intimidation,  sunmiarily  tri- 
able, 158 ;  when  compoundable,  185. 

Criminal  jail,  removal  of  civil  prisoners 
to,  358. 

Criminal  misappropriation,  enquiry 
into,  etc.,  138. 

Criminal  procedure,  codification  of, 
1-4  ;  personal  extent  of  law  relating 
to,  5. 

Criminal  Procedure  Code,  59-372 ; 
introduction  to,  1-36;   contents  of, 

37-58. 
Criminal  trespass,  compoundable,  185. 
Criminal  trial.      See  Summary  trial. 

Summons  case,  Warrant  case. 
Criminating  answers,  933 ;  questions, 

837. 
Crops,  limitation  for  suit  for  price  of 

growing,   983 ;    under  Begistration 

Act,   1 104;    appraisement  of,  1095. 

See  Immoveable  property. 
Cross-appeals,  680. 
Cross- claims  under  same  decree,  559. 
Cross-decrees,  558. 
Cross-examination  of  witnesses  for  the 

prosecution,  156  ;  of  witnesses  under 
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oommission,  244;  defined,  924; 
questions  lawful  in,  927. 

Crown,  saving  of  right  of,  to  pardon, 
etc.,  205 ;  cannot  be  made  to  inter- 
plead, 427.  See  Clerk  of  the  crown, 
Prerogative,  Queen  in  Council. 

Culpable  homicide,  information  of,  76. 

Cultivation  of  poppy,  1095. 

Cultivator,  exemption  from  stamp- 
duty  of  lease  to,  and  receipt  for  rent 
paid  by,  1096,  1097. 

Currency,  conversion  of  foreign,  1058. 

Currency-notes,  attachment  of,  575. 

Custody  of  articles  found  on  arrested 
person,  79 ;  of  recusant  complainant 
or  witness,  122, 123, 141 ;  of  accused, 
121;  pending  trial,  142;  of  docu- 
ments, 901,  note  5 ;  of  lunatic, 
pending  investigation  or  trial,  227; 
of  person  acquitted  on  ground  of 
lunacy,  229;  in  case  of  contempt, 
232  ;  discharge  from,  on  executing 
bond,  242.  See  Arrest,  Attachment, 
Escape,  Habeas  corpus,  State-pri- 
soners. 

Custom,  facts  relevant  when  question 
is  as  to  existence  of,  861 ;  opinion  as 
to  existence  of,  884.  See  Caste, 
Kul^bh^. 

Customs- bond,  stamp  on,  1083. 

Customs-officers  exempt  from  serving 
as  jurors  or  assessors,  177. 

Dacoits,  7. 

Dacoity,  enquiry  into,  etc.,  127,  128. 

Damages  occasioned  by  a  civil  action, 
no  suit  for,  391 ;  in  alternative,  542 ; 
right  to  sue  for,  exempt  from  attach- 
ment, 568;  when  paupers  may  not 
sue  for,  628 ;  relevant  facts  in 
suits  for,  861 ;  character  as  affecting, 
886;  court-fee  in  suits  for,  1014; 
recoverable  by  lender,  1166.  See 
Compensation. 

Deafness,  183,  and  note  4. 

Death,  sudden  or  unnatural,  77 ;  caused 
in  making  arrest,  78 ;  enquiry  into 
suspicious,  124;  sentence  of,  195; 
confirmation  of,  72, 197 ;  appeal  from, 
196,  997 ;  execution  of,  199 ;  com- 
mutation of,  199,  205 ;  death  of 
parties,  420 ;  of  judge  before  con- 
clusion of  suit,  537 ;  of  party,  when 
no  abatement  by,  613  ;  of  arbitrator 
or  umpire,  661  ;  of  judgment-debtor 
before  decree  fully  executed,  552 ; 
of  one  of  several  plaintiffs  or  defen- 
dants, 614 ;  of  sole  or  sole  sur- 
viving plaintiff,  614, 11 50 ;  of  one  of 
several  defendants,  615;  statements 
as  to^   873,  874;   of  persons  alive 


within  thirty  yean,  burden  of  proving, 
911;  before  right  to  sue  accrues, 
968;  of  one  of  several  plaintiffs, 
1 1 50.    See  Abatement,  Execution. 

De  bene  esse,  commission  to  take 
evidence,  622,  note  4. 

Debentures,  optionally  registrable,  1 109; 
issued  by  municipalities,  etc.,  1164. 

Debt,  imprisonment  for,  417. 

Debtor  and  creditor.    See  Licence. 

Debtors*  Act,  1888,  11 37-1 140. 

Debts,  attachment  of,  413,  414,  570; 
transfer  in  consideration  of,  1059. 

Deceased  persons,  statements  by,^  828, 
928.    See  Death. 

Deceased  plaintiff,  application  by  re- 
presentative of,  1000. 

Deception,  confession  made  in  con- 
sequence of,  872. 

Decision  of  appeal  heard  by  two  or 
more  judges,  6S4. 

Declaration  of  insolvency  of  judgment- 
debtor,  607 ;  that  insolvent  is  free 
from  liability,  611 ;  of  trust,  stamp 
on,  1083. 

Declaratory  decree,  court-fee  in  suit 
for,  1014,  1041 ;  English  rule  as  to, 
1 168. 

Declaratory  suits,  473,  note. 

Decree,  410 ;  in  appeal,  434 ;  defined, 
466,  467,  and  notes  2  and  3 ;  upon 
defendant's  admission,  509;  against 
plaintiff  by  de&ult,  509,  510;  date 
of,  541 ;  contents  of,  541  ;  amend« 
ment  of,  541 ;  for  immoveable  pro- 
perty, 542 ;  for  delivery  of  moveables, 
542 ;  certified  copy  of,  545 ;  may  order 
interest  to  be  paid  on  principal 
sum  adjudged,  542 ;  may  order  pay- 
ment by  instalments,  542  ;  may  pro- 
vide for  payment  of  mesne  profits, 
543 ;  in  preemption  suits,  544 ; 
where  set-off  allowed,  545 ;  certi- 
fied copy  of,  545;  mode  of  exe- 
cuting, 547-605 ;  attachment  of, 
573>  574}  against  Government 
or  public  officer,  634;  in  appeal, 
685-687 ;  date  and  contents  of,  685  ; 
certified  copies  of,  686 ;  forms  of, 
776-782 ;  relevancy  of  previous,  879  \ 
of  High  Court  on  original  side^ 
appeal  from,  998 ;  application  to  en- 
force, 1005.  See  Administration 
suit.  Appeal,  Conjugal  rights.  Con- 
veyance, Court,  Decree,  Decree- 
holder,  Execution,  Foreclosure,  In* 
terest,  Maintenance,  Mesne  profits. 
Money,  Native  states.  Negotiable 
instruments.  Partnership,  Bedemp- 
tion.  Bents,  Sale,  Surety. 

Decree-holder,  defined,  467 ;  his  appli- 
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cfttion  for  ezeeotion,  550,  551 ;  m- 
•ignment  by,  55 1  ;  againit  repreten- 
tAtive  of  deoMUied  judgment-debtor, 
55  a  ;  payment  to,  563  ;  not  to  l>id  or 
buy  without  Court's  permiision,  580 ; 
collector  B  notice  to,  591.  See  Ap- 
plication, Execution,  Insolvency,  In* 
rentory. 

Deduction  by  tenant,  1167. 

Deed,  statements  as  to  relationship 
made  in,  875. 

Defamation,  prosecution  for,  135  ;  pau- 
per cannot  sue  for,  628. 

Default,  dismissal  of  suit  for,  508 ;  de> 
cree  in  place  of  plaintiffp,  509,  510 ; 
in  producing  evidence,  538  ;  in  pay- 
ment of  witnesnes*  expenses,  531 ;  in 
applying  to  be  declared  insoWent, 
6o3 ;  in  paying  subsistence  allowance, 
604 ;  in  giving  security  for  costs, 
621 ;  in  obeying  decree  against 
Government,  or  public  officer,  634 ; 
of  witnesses  to  attend  arbitrator,  663 ; 
application  to  set  aside  by  dismissal 
by,  999 ;  of  mortgagor,  1 167.  See 
Failure,  Omission,  Witnesses. 

Defect  in  decree  or  order  not  affecting 
merits,  685  ;  in  appointment  or  pro- 
cedure of  registering  officer,  113a. 

Defective  language,  906. 

Defence  of  accused,  166.  See  Appear- 
ance, Defendant,  Issues,  Written 
statement. 

Defendant,  not  within  jurisdiction,  480; 
joinder  of,  484 ;  may  be  authorised 
to  appear,  etc.  for  co-defendant, 
487;  may  apply  to  confine  suit, 
49a  ;  interest  and  liability  of,  495 ; 
summons  to,  500,  501 ;  when  suit 
heard  ex  parte,  509 ;  non-appear- 
ance of,  510;  execution  against  repre- 
sentative of,  55a  ;  death  of,  613- 
5;  marriage  of  female,  616;  arrest 
of,  before  judgment,  649 ;  substi- 
tuting or  aidding  new,  971  ;  appli- 
cation under  Code  of  Civil  Procedure, 
sec.  366,  by,  1 001.  /?«e  Appearance, 
Compensation,  Judgment  -  debtor, 
Parties,  Bepresentative,  Summons. 

Deferred  dower,  suit  for,  989. 

Delay  in  applying  for  revision,  70a, 
note  I  ;  in  presenting  appeals  and 
applications  for  review,  961  ;  in  pre- 
senting document  for  registration, 
ma. 

Delivery  of  verdict,  171;  of  summons, 
50a,  1143 ;  of  moveable  property  in 
execution,  583  ;  of  property  subject 
to  lien,  584 ;  of  debts  and  shares,  584; 
of  inmioveable  property  in  occupancy 
of  judgment-debtor,  ord^nant,  590 ; 


of  possession,   1167.      See  Vesting 
order. 

Delivery  order,  stamp  on,  1084. 

Demeanour  of  witness,  remarks  re- 
specting, 19a,  537. 

Demurrer,  436,  note  7. 

Denial  of  execution,  1 1 16. 

Denoting  stamp  duty,  1057. 

Departure  of  witnesses,  533. 

Deposit,  suit  to  recover,  993,  996. 

Deposit  in  court  instead  of  recognis- 
ance, 346 ;  of  expenses  of  witnesses, 
530 ;  attachment  of,  57a,  573 ;  on 
execution-sale  of  immovoable  pro- 
P«rtyi  585 ;  forfeiture  of,  586 ;  to 
satiny  plaintiff's  claim,  619  ;  aooept- 
ance  of  by  plaintiff,  6ao ;  in  lien  of 
bail,  650 ;  of  money  admitted  by  one 
party  to  belong  to  another,  657  ;  of 
expenses  of  making  copy  of  record 
for  Queen  in  Council,  694 ;  of  title- 
deeds,  stamp  on  agreement  to  secure 
loan  made  on,  1085  *>  of  wills,  register 
of,  1 1  a  I .     See  Payment  into  oonrt. 

Depositions,  before  police,  118;  before 
political  agent,  131 ;  copies  of,  to 
accused,  14a,  360;  at  enquiry,  166; 
of  medical  witness,  345 ;  in  absence 
of  absconding  accused,  346;  before 
arbitrators,  663 ;  informal  record  of, 
835  ;  when  admissible  in  subsequent 
judicial  proceeding,  877 ;  of  wit- 
nesses examined  under  commission, 
633;  presumption  as  to,  898.  See 
Affidavit,  Commission,  Witnesses. 

Deputy  Commissioner,  extraordinary 
powers  of,  7a,  73;  may  try  certain 
habitual  offenders,  187;  may  be 
declared  to  be  District  Court,  470. 
See  Confirmation,  District  magis- 
trate. 

Descent,  does  not  exempt  from  civil 
jurisdiction,  473. 

Deserters,  from  ships,  8;  arrest  of,  81  • 

Destruction  of  obscene,  349 ;  libellous, 
349 ;  and  unwholesome  matter,  349 ; 
of  document,  secondary  evidence  in 
case  of,  893 ;  of  instrument  sent  to 
collector,  1067 ;  of  unclaimed  docu- 
ments, 1 133. 

Detention  of  persons  arrested  without 
warrant,  83 ;  of  offenders  attending 
criminal  court,  188;  of  property 
subject  of  suit,  656. 

Devisee,  suit  for  possession  by,  995. 

Diary  of  officer  in  charge  of  police- 
station,  1 16 ;  of  investigating  police- 
officer,  133. 

Difference  of  opinion  on  sentence  sub- 
mitted for  confirmation,  198 ;  in 
appellate  court,  433,  684,  685. 
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Direct  oral  evidence*  889,  890. 
Direction  of  warrant  of  arrest,  86,  87. 
Directors,  personal  appearance  of,  638 ; 

injunction  binding  on,  655. 
Disability  to  sue,  962-964. 
Disagreement  with  verdict,  171,  172. 
Disallowance    of    claim    to    attached 

property,  576;  of  objection  to  sale, 

587. 
Discharge  of  persons  arrested  by  police, 

83 ;  of  sureties  for  good  behaviour, 
104;  of  accused,  139;  does  not  bar 
revival  of  prosecution,  203 ;  of  ac- 
cused in  warrant  case,  155,  156, 157 ; 
of  jury,  164, 165 ;  of  offender  on  sub- 
mission or  apology,  233 ;  on  with- 
drawal of  complaint  by  public  prose- 
cutor, 240;  from  custody,  on  exe- 
cuting bail-bond,  242;  of  sureties, 
242  ;  of  insolvent,  419,  609 ;  from 
gaol  of  judgment-debtor,  603 ;  of 
insolvent  judgment-debtor,  608 ; 
effect  of,  610;  on  ground  of  illness, 
1 1 39.     /See  Further  enquiry. 

Discontinuance  of  suit,  420;  of  pos- 
session of  immoveable  property,  995, 
note  5 ;  of  payment  of  rent,  1 169. 

Discovery,  401,  402,  516-518  ;  of  docu- 
ments, 402,  518  ;  in  aid  of  execution, 
413.  See  Affidavit,  Answer,  Docu- 
ment, Interrogatories. 

Discretion  as  to  costs,  546,  note  4. 

Dishonesty.  See  Criminal  misappro- 
priation. Insolvent,  Stolen  property. 

Dismissal  of  complaint,  137;  of  suit 
under  Civil  Procedure  Code,  381, 
1 151;  of  suit  for  default,  399;  of 
parties,  485  ;  of  suit  where  summons 
not  served,  507,  508 ;  where  neither 
party  appears,  508;  where  plaintiff 
fails  to  apply  for  fresh  summons, 
508;  of  suit  where  defendant  only 
appears,  509 ;  of  suit  for  plaintiff's 
insolvency,  617;  effect  of,  617; 
application  to  set  aside,  617  ;  where 
plaintiff  fails  to  give  security  for  costs, 
621,  1151;  on  application  of  minor 
plaintiff  attaining  majority,  641 ;  of 
appeal  for  appellant's  default,  678 ; 
when  appellant  fails  to  deposit  costs, 
679;  by  default,  application  to  set 
aside,  999 ;  of  suit,  application  to 
set  aside  order  for,  1000;  of  ap- 
peal, 1 153,  1 154.  See  Abatement, 
Appeal. 

Dispaupering,  631,  632. 

Dispensary,  bond  guaranteeing  income 
for,  1095. 

Dispersion  of  unlawful  assemblies,  10, 
II,  105. 

Disposal  of  property  regarding  which 


offence  committed,   248;   of  suit  at 
first  hearing,  405. 

Dispossession  in  execution  of  decree, 
599  f  of  immoveable  property,  995, 
note  5 ;  of  tenancy,  1 169.  See 
Wrongful  dispossession. 

Disproved,  853. 

Disputes  as  to  immoveable  property, 
II,  112-114;  orders  as  to,  112,  113, 
114;  made  by  unauthorised  magis- 
trate, 254 ;  limitation  for  suit  for  pro- 
perty comprised  in,  982  ;  unstamped 
documents  in  proceeding  relating  to, 
1063,  1064.    See  Boundaries. 

Dissent  from  judgment  of  appellate 
court,  685. 

Dissolution  of  partnership,  545 ;  stamp 
on  instrument  of,  1085. 

Distance,  limit  of,  406. 

Distress,  levy  of  fine  by,  200;  not 
illegal  for  defect  in  proceeding,  257  ; 
suit  for  illegal,  etc.,  980;  power  to 
agent  authorising,  102 1 .  iSee  Attach- 
ment. 

Distribution  of  work,  14. 

District,  for  criminal  jurisdiction,  65  ; 
for  civil,  466;  for  registration,  11 05, 
1 106. 

District  court,  defined,  466;  subordi- 
nation of  small  Ciftuse  courts  to,  466 ;  of 
Additional  Assistant  Judges,  483; 
may  transfer  suits,  482  ;  sending  for 
execution  decrees  to,  548 ;  may  send 
for  execution  decrees  to  subordinate 
court,  548,  549 ;  to  investigate  liabili- 
ties of  judgment-debtors,  593 ;  its  ju- 
risdiction in  insolvency,  605  ;  its  con- 
sent to  arrest  of  public  officer,  634 ; 
appointment  of  receivers  by,  659 ;  its 
jurisdiction  over  charities,  672 ; 
suits  against  princes,  ambassadors, 
etc.  in,  636, 1152  ;  may  execute  other 
courts'  warrant  of  arrest  or  order  of 
attachment,  712;  appeals  to,  998; 
may  cause  production  of  will  de- 
posited in  registration  office,  1119. 

District  Judge,  acting  as  registrar  of 
documents,  11 06. 

District  Magistrate,  appointment  and 
powers  of,  66-73, 342-344;  may beem- 
powered  in  non-regulation  provinces 
to  try  offences  not  punishable  with 
death,  72  ;  to  summon  jurors  and 
assessors,  178, 179 ;  appesJs  to,  208 ; 
may  call  for  records  of  inferior  courts, 
215;  sentence  which  he  may  pass  on 
E.  B.  subject,  220;  right  of  £.  B. 
subject  to  claim  jury  before,  221 ; 
may  issue  commission  to  examine 
witnesses,  244 ;  may  withdraw  or 
refer  cases,  253 ;  may  compel  resto- 
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ration  of  abdacted  femalei,  a6i.  S*e 
Fine,  Pardon,  Prosecutor,  Revision, 
Rolee,  Subordinate  magiitraie. 
Warrant. 

Diftrict0,  65,  466 ;  under  Registration 
act,  1 105.    ^'0e  Scheduled  cUitricts. 

Diatringaa,  570,  note  6. 

Diverting  water-eoune,  suit  for,  981. 

Divorce,  stamp  on  instrument  of,  1085. 

Divorce  Act,  Indian,  958;  court-fee 
on  petition  under,  1041.  See  Under* 
taking. 

Documentary  evidence,  to  be  ready  at 
first  hearing,  533 ;  exclusion  of  oral 
by,  903-900. 

Documents,  given  in  evidence,  proee> 
cntion  for  certain  offences  relating 
^f  133  >  jo<)g^  decides  questions 
as  to  construction  of,  169;  pro* 
cedure  in  cases  mentioned  in 
Criminal  Procedure  Code,  sec.  195, 
231 ;  on  which  plaintiff  sues,  499 ; 
admission  of  genuineness  of,  518 ; 
discovery  of,  518,  519;  production 
of,  519,  530;  inspection  of,  520, 
531;  nonproduction  oC,  522 ;  re- 
jection of,  523;  proof  of,  523. 
return  of  admitted,  524;  defined, 
852  ;  statement  forming  part  of,  879; 
proof  of  contents  of,  890,  902 ;  pri- 
mary evidence  of,  890,  891,  934 
secondary  evidence  of,  891 ;  proof  of 
facts  entitling  to  give,  923,  924, 
926 ;  when  provable  by  secondary 
evidence,  892,  970;  rules  for  con- 
struction of,  906-908 ;  evidence  as 
to  contents  of,  926  ;  time  mentioned 
in,  972 ;  of  which  registration  com- 
pulsory, 1 1 07;  exempt  firom  Regis- 
tration Act,  1 1 34.  See  A  ccount  b^k, 
Admission,  Attested  document,  Con- 
cealment, Course  of  business.  En- 
dorsement, Execution,  Handwriting, 
Impounding,  Inspection,  Instrument, 
Negotiable  Instrument,  Notice,  Ob- 
jection, Presumption,  Production, 
Search,  Shopbook,  Stamp,  Smnmons, 
Time,  Translation. 

Dollars,  conversion  of,  1058. 

Dolus  malus,  550,  note  1 1. 

Domestic  servants,  exemption  of  wages 
of,  569. 

Domicile,  1164. 

Donations  mortis  causa,  1164. 

Double  disabilities,  962. 

Doubt  as  to  what  offence  has  been  com- 
mitted, charge  in  case  of,  150. 

Dower,  Muhammadan's  suit  for,  989. 

Drilling  witnesses,  840. 

Drunkenness,  confession  made  during, 
873. 


'  Duly  stamped,'  1053. 
Dumb  witnesses,  918. 
Duplicate,  stamp  on,  1083. 
Duty  of  judge,  169;  of  jury,  170. 
Dwelling-house,  seizure  of  property  in, 

57a. 
Dwelling-place,    479,    note     i.       See 

Residence. 
Dying  declarations,  828,  841. 

Easement,  defined,  959 ;  acquisition  of, 
973;  disputes  concerning,  113. 

Election  by  minor  plaintiff  on  coming 
of  age,  641. 

Emei^ncy,  temporary  orders  in  caae 
of.  III. 

Encumbrances,  suit  to  avoid,  991. 

Endorsement  of  warrant  of  arrest  or 
search,  87,  95;  for  attachment  of 
property,  89,  no,  347;  for  levy  of 
fine,  300;  of  plaint,  481,  498;  of 
time  and  manner  of  service,  504; 
by  jailer,  505 ;  of  documents  proved, 
admitted,  or  rejected,  523  ;  of  war- 
rant for  execution,  560 ;  of  negotiable 
instrument  or  share  certificate,  584  ; 
of  debenture  issued  by  land-company 
etc.,  1 109,  1165;  on  mortgage-deed, 
1 109  ;  of  instruments  on  which  duty 
has  been  paid,  1066 ;  of  receipt  on  duly 
stamped  instrument,  1096 ;  on  docu- 
ments presented  or  registered,  1121, 
1123,1134;  of  document  admitted  in 
evidence,  1 144;  on  copies  of  admitted 
entries  in  books,  etc,  1145  ;  on  docu- 
ments rejected  as  inadmissible,  IT45. 

English,  writing  charge  in,  143 ;  record 
and  judgment  in  summary  trial  may 
be  in,  160 ;  taking  down  evidence  in, 
190,  407, 536;  recording  examination 
of  accused  in,  193 ;  writing  plaint  in, 
493 ;  writing  judgment  in,  194,  540, 
^^3  9  power  to  require  evidence  to  be 
recorded  in,  191,  1146;  translation 
of  record,  on  commitment  to  High 
Court,  143  ;  words,  judicial  notice  of 
meanings  of,  887,  note  i. 

Engraving  included  in  '  writing,*  62. 

Enhancement,  of  punishment,  25 ;  not 
of  sentences  on  appeal,  34,  312; 
of  sentence  on  revision,  217. 

Enlistment,  1095. 

Enquiry  into  pauperism  of  suitor,  929 ; 
of  appellant,  691 ;  by  registering 
officer.  III 5. 

Enticing  married  woman,  135 ;  com- 
poundable,  185. 

Entry,  of  information  in  cognizable  case, 
116;  on  unsustainable  charge,  162  ; 
upon  charge  under  sec.  303,  Crim. 
Proc.     Code^     206;     in     shopbook^ 


INDEX. 


1193 


499»  525!  ^^  course  of  business^ 
828,  874;  in  public  book,  829;  in 
book  of  account,  877 ;  as  advocate, 
etc.,  stamp  on,  1056,  1084,  1096 ;  in 
register-books,  11 22;  in  record  of 
rights,  1 1 69. 

[Elntry  of  house,  by  police,  see  Arrest;  of 
judgment-debtor,  601 ;  by  conmiis- 
sioner  to  make  parties,  627 ;  under 
interlocutory  order,  656. 

Envoy,  suits  against,  1152. 

Equities  subject  to  which  transferee  of 
decree  holds  it,  552. 

iEquity  of  redemption.  See  •  Redemp- 
tion. 

Erasures,  mi. 

Error,  in  charge,  145  ;  in  record  of  evi- 
dence, 191  ;  in  judgment,  195 ;  in 
proceedings  before  or  during  trial, 
^5^)  ^57  >  i^  plaint,  496  ;  in  issues, 
526;  in  application  for  execution, 
557 ;  in  proclamation  of  ezecution- 
sfJe,  579;  ill  conducting  execution- 
sale,  583, 587  ;  in  memorandum  of  ap- 
peal,674 ;  in  decree  or  order  not  affect- 
ing merits  or  jurisdiction,  685 ;  ground 
of  second  appeal,  687 ;  ground  for  re- 
view of  judgment,  703 ;  in  law,  of  ma- 
gistrate, 1 1 70.    /S'ee  Lregularities. 

Escape,  firom  custody,  re-arrest  after, 
83;  place  of  enquiry  into,  128. 

Escaped  convict,  information  as  to,  77  ; 
arrest  without  warrant  of,  80 ;  war- 
rant for  arrest  of,  86  ;  execution  of 
sentence  on,  202. 

Estoppel,  915-917  ;  of  agent,  836.  See 
Acceptor,  Bailee,  Licensee,  Tenant. 

European  British  subject,  defined,  64 ; 
when  security  for  good  behaviour 
cannot  be  demanded  from,  100; 
committing  offence  in  Native  State, 
i3o>  131  ;  commitment  to  High 
Court  of  person  charged  jointly  with, 
140 ;  place  of  trial  of,  181 ;  criminal 
proceedings  against,  27,  219-326; 
claim  to  be  dealt  witili  as,  223,  1171 ; 
appeal  by,  208,  210.  See  Court  of 
Session,  IHstrict  Magistrate,  High 
Court,  Justice  of  the  Peace,  Magis- 
trate, Statics,  Waiver. 

European  vagrants,  100. 

Europeans  not  being  British  subjects, 
jury  for  trial  of,  225 ;  criminal  pro- 
ceedings against,  226. 

Event,  546,  note  5. 

Evidence,  in  enquiries  and  trials,  21, 
22  ;  in  proceedings  for  demand  of 
security,  loi ;  that  a  person  is  an 
habitual  offender,  10 1 ;  on  inquest, 
125;  copies  of  depositions  before 
political    agent,    131;    how  i^aken   I 


by  magistrate,  138 ;  discharge  of 
accused  in  warrant  case  for  insuf- 
ficiency of,  155,  156;  of  witnesRes 
before  committing  magistrate,  166 ; 
partly  recorded  by  one  magistrate 
and  partly  by  another,  188 ;  to  be 
taken  in  presence  of  accused,  189 ; 
how  reconied,  189,  190 ;  in  Presi- 
dency Mt^strate's  court,  192 ;  in 
High  Court,  194 ;  m  maintenance 
cases,  237  ;  read  over  to  witness,  191 ; 
interpreted  to  accused,  192 ;  on 
further  enquiry,  213;  refusal  of 
witness  to  give,  234;  before  com- 
mission, 243 ;  production  of,  535 ; 
to  be  taken  orally  in  open  court, 
539 ;  how  taken  in  appealable 
cases,  536;  memorandum  of  substance 
of)  536  ;  taken  down  in  English,  536 ; 
to  be  adduced  by  claimant  of  attached 
property,  576;-  taken  under  a  com- 
mission, 623 ;  of  pauperism,  630 ;  ad- 
ditional, required  by  appellate  court, 
682  :  what,  811 ;  need  and  objects  of 
a  law  of,  811  :  Indian  legislation  re- 
specting, 812  ;  special  laws,  822,  823  ; 
local  laws,  823-825;  statutes  relating 
to,  826-827 ;  differences  between 
English  and  Indian  laws  of,  827-833 ; 
peculiarities  of  India  bearing  on, 
839-841;  defined,  852 ;  inadmissibility 
of  instruments  not  duly  stamped,  1064. 
See  Admission,  Affidavit,  Answer, 
Burden  of  proof.  Certificate,  Certi- 
fied copy,  Commission,  Conclusive 
evidence.  Confession,  Contradiction, 
Cross-examination,  Demeanour,  De- 
positions, Document,  Examination, 
Exhibit,  Experiment,  Inspection,  In- 
terrogatories, Leading  questions. 
List,  Notice,  Question,  Becord,  Be- 
examination,  Befusal,  Bejection, 
Belevancy,  Beport,  Samples,  Sum- 
mary trial,  Testimony,  Witness. 

Evidence  Act,  Indian,  849-935  ;  intro- 
duction to,  810-841  ;  omissions  in, 
832-838 ;  contents  of,  842-848. 

Exainination  of  accused,  20,  34;  by 
magistrate,  139;  to  be  read  as  evi- 
dence, 165  :  by  court,  183 ;  how  re- 
corded, 193;  of  complainant,  136; 
of  witnesses  by  police,  118  ;  of  wit- 
nesses for  prosecution,  165;  by  ac- 
cused, 167 ;  of  juror  or  assessor,  167 ; 
of  medical  witness,  245  ;  of  parties, 
401;  of  parties  by  court,  515,  525  ; 
of  witnesses,  407,  536,  923-934 ;  of 
supplementary  witnesses,  142 ;  of 
witnesses  under  commission,  243  ;  of 
serving-officer,  504 ;  of  witnesses,  etc. 
by  court  before  framing  issues,  526  ; 
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M  to  property  lUble  to  be  seised  in 
ezecation.  570;  of  witiieM  nnder 
eonuniwion,  623;  of  oommissioner 
for  local  inveeUgation,  625 ;  on  ap- 
plication to  rae  as  a  pauper,  629  ;  in 
chief,  934 ;  of  complainant,  court-fee 
on  written,  loao;  of  instrument 
chargeable  with  duty,  1063  ;  of  serv- 
ing^officer,  1144,  1145.  See  Cross- 
ezamination,'  Evidence,  Be-ezamin* 
ation.  Witness. 

Excavation,  order  to  fence,  108. 

Exceptio  litis  pendentis,  39a. 

Exceptions  in  Penal  Code,  burden  of 
proving  facta  bringing  case  within, 
910. 

Exchange,  rate  of,  698,  1058 ;  stamp 
on  instrument  of,  1086;  by  whom 
payable,  1061. 

Exclusion  of  causes  of  action,  493 ;  of 
oral  by  documentary  evidence,  902- 
908 ;  of  day  on  which  right  to  sue 
accruer,  965 ;  of  defendant's  absence 
from  British  India,  966 ;  of  bona  fide 
proceeding  in  court  without  juris- 
diction, 966,  967;  of  time  during 
which  suit  stayed  by  injunction,  967; 
of  time  during  which  judgment  deb- 
tor attempts  to  set  aside  execution- 
sale,  968. 

Excusing  attendance  of  jurors  and 
assessors,  179. 

Execution,  of  conveyance,  decree  for, 
565,  566;  of  document,  presumption 
as  to,  900. 

Execution,  of  decree^  411-418,  547-605, 
1 00a ;  by  court  to  which  it  is  sent, 
549 ;  court  executing,  547-549 ;  ap- 
plication for.  550-5541  ■t»y«»g.  555  ; 
questions  arising  on,  556;  mode  of, 
557  ;  attachment  in,  567 ;  sale  in, 
577 ;  resistance  to,  598 ;  arrest  and 
imprisonment  in,  601 ;  of  order  re- 
lating to  costs,  546 ;  against  a 
husband,  616 ;  of  decree  appealed  to 
Queen  in  Council,  696.  See  Im- 
moveable property,  Insolvent  judg- 
ment-debtors. Mesne  prc^ts,  Money, 
Moveable  property,  Negotiable  in- 
strument, Obstruction,  Partition,  Be- 
formatory,  Resistance,  Specific  move- 
able, Specific  performance,  Stay, 
Surety,  Warrant. 

Execution,  of  sentences,  22 ;  of  death, 
transportation,  or  imprisonment,  199; 
of  whipping,  aoo,  201 ;  on  escaped 
convict,  202 ;  on  offender  already 
sentenced  for  another  offence,  203. 

Execution  of  warrant  of  arrest,  87 ;  of 
search  warrant,  95;  of  warrant  for 
levy  of  fine,  aoo. 


Exeootkm  sale,  exbinnon  of  thne  of 
attempting  to  set  aside,  968  ;  limita- 
tion for  suit  to  set  aside,  978 ;  af^lica- 
tion  to  set  aside,  999  ;  application  by 
purchaser  to  set  aside,  1000. 

Executive  Government,  proof  of  acts 
etc.  of,  896,  897. 

Executor,  suits  by,  and  against,  42$, 
638,  979 ;  may  sue  as  a  pauper,  628, 
note  a ;  suit  against,  981 ;  not  pay- 
ing full  court-fee  on  probate  after 
discovering  under  payment,  1025. 
See  Costs,  Legal  repreoentative. 
Parties,  IVustees. 

Executrix,  suit  by  or  against  mariiad, 
638. 

Exemption  from  liability  to  serve  as 
jurors,  176,  177  ;  of  persons  of  rank 
from  appearing  in  court,  709 ;  from 
appearing  at  registration-office,!  117; 
from  fees,  260. 

Exhibits,  production  of,  499 ;  rejection 
of,  523»  "45?  impounding,  524; 
return  of,  524;  copies  of,  677;  first 
application  in  respect  of,  10 14.  See 
Appeal,  Documents. 

Exigible  dower,  suit  for,  989. 

Existence  of  person  not  heard  of  for 
seven  years,  burden  of  proving,  911. 

Ex-officio  justices  of  the  peace,  70. 

Ex-parte,  decree,  399 ;  appeal  from, 
673>  note  5  ;  hearing  of  appeal,  679 ; 
injunctionB,  655,  note  4 ;  judgment, 
application  to  set  aside,  999.  See 
Application,  Defisolt,  Bevivtd. 

Expectancy  exempt  from  attachment, 

569. 

Expenses  of  complainants,  and  prosecu- 
tion, 259;  of  witnesses,  259,  530;  of 
commission,  626.    See  Coerts. 

Experiments  for  purpose  of  evidence, 
656. 

Experts,  defined,  882 ;  opinions  of,  882, 
883,  884 ;  facts  bearing  upon 
opinions  of,  883 ;  expressed  in  treatise 
of  which  author  deceased,  890 ;  as  to 
result  of  examination  of  accounts, 
893.     See  Medical  witness. 

Explanation  of  judgment  to  accused, 
196. 

Extension  of  time  for  making  award, 
662. 

Extinguishment  of  right  to  property 
by  lapse  of  time,  975. 

Extract,  stamp  on  certified,  1083. 

Extradition  (see  Act  XXI  of  1879), 

I3i» 

Fact,  appeal  on  matter  of,  except  where 

trial  by  jury,  210 ;  defioied,  851. 
Factor,  suit  against,  987. 
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Facta  in  issue,  defined,  851. 

Failure,  to  obey  order  for  removal  of 
nuisance,  109 ;  of  jurors  to  attend, 
1 76 ;  to  plead  status  of  E.  B.  subject, 
223  ;  of  justice,  257 ;  to  answer  in- 
terrogatories or  to  discover,  etc., 
521  ;  of  consideration,  988. 

False  charge,  false  claim,  false  de- 
claration, sanction  to  prosecution  for, 

133. 
False  evidence,  sanction  to  prosecution 

forgiving,  133,  11 70;  prosecution  of 
accomplice  for,  182, 183  ;  in  answers 
by  accused,  183 ;  evidence  in  prose- 
cution for,  922. 

False  imprisonment,  suit  for,  979. 

False  personation,  sanction  to  prosecu- 
tion for,  133;  before  registering 
officer,  1131. 

False  seals,  search  for,  98. 

False  statement  by  applicant  for  de- 
claration of  insolvency,  611  ;  before 
registering  officer,  1131 ;  by  witness, 
1162. 

Family,  service  on  member  of  de- 
fendant's, 503. 

Family  custom,  861  ;  presumption  as 
to,  836. 

Father  to  maintain  his  child,  236, 
note  I. 

Feelings,  facts  showing  existence  of, 
when  relevant,  862  ;  admission  as  to, 
869 ;  statement  by  a  number  of  per- 
sons as  to,  875. 

Fees  of  assessors  in  causes  of  salvage, 
etc.,  711  ;  for  registration,  searches, 
etc.,  1 1 30.     See  Court  fees. 

Females.  See  Administratrix,  Arrest, 
Detention,  Executrix,  Married 
woman,  Pardanishfn,  Pauper, 
Searching,  Whipping,  Women, 
Zan^bi^. 

Ferries,  11 04. 

Finality  of  judgments  and  orders  on 
appeal,  214. 

*  Finally  decided,*  475,  note  6,  476, 
note  2. 

Finding,  of  Sessions  court  to  be  sent 
to  District  Magistrate,  196  ;  in  case 
of  acquittal  on  ground  of  lunacy, 
228;  when  reversible  for  irregularity, 
256.  See  Acquittal,  Conviction, 
Judgment,  Sentence. 

Fine,  sentences  of,  72,  73 ;  imprison- 
ment in  default  of,  73 ;  costs  of 
dispute  as  to  immoveable  property, 
recoverable  as,  114;  compensation 
for  vexatious  complaint  recoverable 
&8»  155;  on  juror  failing  to  attend, 
176  ;  for  non-attendance  of  juror  or 
assessor,  180;   warrant  for  levy  of. 


200;  bond  for  payment  of,  200;  in 
certain  cases  of  contempt,  232 ; 
maintenance  awarded  by  magistrate 
recoverable  as,  236;  power  to  pay  ex- 
penses or  compensation  out  of,  259, 
260;  money  ordered  to  be  paid  re- 
coverable as  a,  260;  on  witness 
failing  to  appear,  532,  533.  See 
Appeal,  Distress. 

Fire,  76,  note  a. 

Fire-proof  boxes,  1107. 

First  hearing,  disposal  of  suit  at,  527, 
528. 

Fisheries,  1104. 

Force,  use  of,  to  make  arrest,  78 ;  to 
disperse  unlawful  assemblies,  105; 
execution  of  decree  prevented  by, 
550 ;  evidence  of  document  obtained 
by,  894. 

Forcible  entry,  78,  79 ;  dispossession  of 
immoveable  property,  250. 

Foreclosure,  place  of  suit  for,  477 ;  or 
sale,  suit  by  mortgagee  for,  996  ; 
court-fee  in  suit  for,  1016. 

Foreign  bill,  suit  on  dishonoured,  986 ; 
cheque  and  note,  T056,  1057. 

Foreign  contracts,  965. 

Foreign  corporation,  638,  note  3. 

Foreign  country,  service  on  defendant 
resident  in,  506  ;  security  for  costs 
from  plaintiff  resident  in,  621 ;  com- 
mission to  examine  witness  in,  623  ; 
proof  of  executive  acts,  legislative 
proceedings,  or  public  documents  of, 
897 ;  defined,  960.  See  Commission, 
Costs,  Security. 

Foreign  court,  defined,  468 ;  pendency 
of  suit  in,  474  ;  smnmonses  from,  477, 
note  I ;  commissions  issued  by,  624 ; 
service  of  summons  sent  by,  713 ; 
reports  of  rulings  of,  879,  899. 

Foreign  currency,  1058. 

Foreign  expressions,  907. 

Foreign  judgments,  393,  394 ;  bar  of 
suit  by,  393,  476;  suit  upon,  393, 
991,  1 142;  defined,  468;  presump- 
tion as  to  jurisdiction  of  court  which 
passed,  476. 

Foreign  Jurisdiction  and  Extradition 
Act,  131. 

Foreign  law,  evidence  of,  829 ;  opinions 
of  experts  as  to,  882;  presumption 
as  to  book  containing,  899. 

Foreign  legislature,  proof  of  proceed- 
ings of,  897. 

Foreign  limitation  law,  965. 

Foreign  state,  jurisdiction  over  of- 
fences committed  on,  130;  suits  by, 
4^4)  635 ;  execution  of  decrees  of 
Courts  established  by  Grovemment 
of  India  in,  549 ;  jucUcial  notice  of 
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existence,  etc.  of,  888.    See  Ambat- 
Bador,  Chief,  Envoy,  Prince. 

Foreign  suuimonB,  service  of,  713* 

Foreign  territory,  process  in  respect  of 
otiences  committed  in,  129 ;  trial  for 
offences  committed  in,  130,  131 ;  de- 
crees of  courts  established  by  Govern- 
ment of  India  in,  549;  summonses 
of  such  courts,  713 ;  service  of  sum- 
mons in,  1 144. 

Foreman  of  j  urors,  1 64,  171, 

Forfeiture,  of  property  of  proclaimed 
person,  90 ;  of  bond,  346,  247  ;  of 
unclaimed  suspicious  property,  250, 
251 ;  of  deposit,  586  ;  suit  for  poRsee- 
sion  when  plaintiff  entitled  by,  995  ; 
suit  for  statutory,  977 ;  of  watans, 
1 161.  See  Advocate  General,  Sale. 

'  For  final  disposal,*  501. 

Forged  documents,  and  materials  etc. 
for  forging,  search  for,  93. 

Forgery,  sanction  to  prosecute  in  case 
of,  193;  in  India,  840,  901  note  3; 
of  instrument^  suit  to  declare,  988. 

Former  judgment.  See  Bes  judicata. 
Suit. 

Forms  under  Criminal  Procedure  Code, 
33»  262,  346-372 ;  under  Civil  Pro- 
cedure Code,  439,  717-819;  High 
Court's  power  to  frame,  708 ;  of 
pleadings  and  decrees,  717  ;  in  regis- 
tration ofiSces,  1 107. 

Forwarding,  the  accused,  1 21-12  2  ;  in 
cases  of  contempt,  233  ;  weapon,  etc., 
122  ;  recusant  complainant  or  wit- 
ness, 122-123. 

Frame  of  suit,  397,  490. 

Framing  issues  by  appellate  court,  681. 

Francs,  conversion  of,  1058. 

Fraud,  foreign  judgment  obtained  by, 
477 ;  of  applicant  to  sue  as  pauper, 
629 ;  of  parties  as  to  arbitration,  664, 
666,  667 ;  in  obtaining  judgment, 
882  ;  effect  on  limitation  of,  968, 
969  ;  suit  for  reli^  on  ground  of,  988. 

Fraudulent  concealment,  etc.  by  appli- 
cant for  declaration  of  insolvency, 
611. 

Frivolous  complaints,  17,  154. 

Frivolous  suit,  481,  note  i ;  by  a 
pauper,  631. 

Fiiiit  on  trees,  1104. 

Fund  in  court,  attachment  of,  572-3. 

Further  charge,  stamp  on  instrument 
of,  1085. 

Further  inquiry,  where  sentence  of 
death  passed  by  Court  of  Session, 
197 ;  power  to  order,  a  16. 

Gaol,  procedure  where  appellant  is*  in, 
210.     S§e  Imprisonment,  Warrant. 


Gardens,  court-fee  in  snita  for  posses-* 
sion  of,  1015,  1016. 

Garnishee,  570,  note  4. 

Garrison,  execution  of  process  in,  645. 

Gazette,  statement  of  fact  of  public 
nature  in,  879;  presumption  as  to 
genuineness  of,  898. 

Gazetted  officers,  judicial  notice  of 
accession  to  office  of,  888. 

General  attachment,  414. 

Greneral  repute,  10. 

General  right,  opinions  as  to  existence 
of,  884. 

Gift,  of  immoveable  property,  1108  ; 
stamp  on  instrument  of,  1086;  by 
Oudh  taluqdar,  1 167 ;  under  I^dil 
law,  1 168. 

Good  behaviour,  security  for,  99 ;  ap- 
peal from  order  requiring  security 
for,  207. 

Grood  character,  relevancy  of,  886. 

Grood  futh,  facts  showing,  862 ;  in 
Limitation  Act,  960*;  burden  of  prov- 
ing, 912. 

Good-will,  86a. 

Goods,  order  to  remove,  108. 

Government,  judges  not  prosecuted 
without  sanction  of,  135;  suits  by 
and  against,  424,  632 ;  defined,  469 ; 
limitation  for  suit  against,  979 ;  for 
suit  by,  997.  See  Local  Govern-* 
ment.  Papers,  Public  officer,  Secre- 
tary of  State  for  India  in  Council. 

Government  of  India,  469. 

Grovemment  pleader,  de&ied,  466,  and 
note  6 ;  committing  magistrate's  in- 
structions to,  358 ;  notice  to,  in 
pauper  suits,  630 :  may  apply  to 
dispauper  plaintiff,  631 ;  agent  to 
receive  processes,  632,  633;  where 
Government  defends,  634. 

Grovemment  promissory  notes,  deposit 
of,  in  lieu  of  executing  bond,  246. 

Grovemment  revenue,  presumption  that 
land  is  liable  to,  836;  suit  to  set 
aside  attachment,  etc.  for  arrears  of, 

979- 
Grovemment  securities,  attachment  of, 

5^7)  57o>  vesting  order  in  case  of, 
585  ;  stamp  on  note  relating  to  pur- 
chase or  sale  of,  1089 ;  transfer  of,  by 
endorsement,  1097. 

Grovernment  solicitor,  240. 

Governor-General,  an  ex  officio  justice 
of  the  peace,  70. 

Grovemor-General  in  Council,  may  ap- 
point justices  of  the  peace,  69,  70; 
prosecution  for  acts  done  in  dis- 
persing unlawful  assemblies,  requires 
sanction  of,  106  ;  may  commute  sen- 
tences, ■  205 ;  may  remove  criminal 
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InnaticB,  330;  may  truisfer  criminal 
cases  and  appeals,  353. 

Grand  Jury,  abolition  of,  2,  note  a. 

Grants  of  immoveable  property  by 
Government,  1109,  11 34. 

Grass,  1104. 

Gr^orian  calendar,  973. 

Grievous  hart,  public  to  give  informa- 
tion  of,   76;    when  oompoundable, 

185.    ' 
Grounds  of  opinions,  when  relevant, 

885. 

Growing  crops,  suit  for  price  of,  983 ; 
under  Registration  Act,  1 104. 

Guardian  <xd  litem,  639,  640 ;  applica- 
tion for  appointment  of,  643 ;  who 
may  be,  643 ;  removal  of,  643 ; 
when  liable  for  costs,  643,  690; 
death  of,  643 ;  compromise  by,  643. 
See  Costs,  Married  woman.  Minor. 

Guardian  of  minor,  1 104 ;  admission  of, 
867,  note  5 ;  suit  to  set  aside  sale 
by,  983  ;  contract  by,  1166. 

Guilty,  conviction  on  plea  of,  156, 161; 
appeal  in  case  of,  309. 

Habeas  corpus,  3,  39 ;  power  to  issue 
directions  in  nature  of,  338. 

Habitual  offenders,  10 ;  arrest  of,  81 ; 
security  for  good  behaviour  from, 
99;  proof  that  a  person  is,  loi  ; 
against  coinage,  stamp-law,  or  pro- 
perty, 187. 

Haidar^b^  Assigned  Districts,  acts 
in  force  in,  373,  810,  849,  958, 
note  I,  1050,  note  i,  ioi3,  note  i; 
1 103,  note  I. 

Hand- writing,  opinions  of  experts  as  to, 
834;  as  to  identity  of,  883  ;  of  persons 
acquainted  with,  883  ;  of  attestation 
and  signature,  proof  of,  894. 

Haqqs,  suit  to    enforce    payment   of, 

993. 
Harbour-rates,  1166. 

Head  of  office,  service  of  summons 
through,  633. 

Heads  of  villages,  60;  inquest  and 
report  by,  175. 

Health.     See  Nuisance. 

Hearing  of  suit,  507 ;  adjournment  of, 
528,  539;  appeal,  fixing  day  for, 
677.  See  Adjournment,  Appearance, 
Issues,  Suit. 

Heir.    See  Legal  representative. 

Hereditary  office,  suit  for  possession  of, 
993;  allowances,  11 04. 

High  Court,  defined,  62  ;  sentences  by, 
73  ;  may  demand  security  for  keep- 
ing peace,  97,  98 ;  to  decide  where 
inquiry  or  trial  shall  take  place, 
J  39;    cases  triable  by,   133;    may 


quash  commitment,  on  point  of  law, 
140 ;  trials  before,  160-181  ;  refer- 
ence to,  where  sessions  judge  dis- 
agrees with  verdict,  173;  to  pass 
order  where  accused  does  not  under- 
stand the  proceedings,  183;  may  set 
aside  conviction  on  evidence  not 
wholly  recorded  by  convicting  magis- 
trate, 188;  recording  evidence  in, 
194  ;  may  confirm  or  annul  sentence 
of  death  by  Court  of  Session,  197 ; 
criminal  appeals  to,  309 ;  appeal  to, 
from  acquittal,  310 ;  to  certify  judg- 
ment on  appeal,  313;  may  call  for 
records  of  inferior  courts,  315  ;  may 
revise  proceedings  of  subordinate 
courts,  317;  to  certify  its  decision  in 
revised  case,  318 ;  contempts  of,  335 ; 
may  direct  bail  to  be  taken  or 
reduced,  341 ;  may  direct  recovery 
of  penalty  on  forfeited  bailbond,  348 ; 
may  transfer  criminal  cases,  351 ; 
may  make  rules  for  certain  purposes, 
363  ;  special  rules  relating  to,  438, 
439,  707,  708;  powers  of,  as  to 
transferring  suits,  481,  483;  may 
prescribe  form  for  list  of  exhibits, 
533 ;  may  appoint  officer  to  ad- 
minister oaths  for  affidavits,  539; 
execution  of  mufassal  decrees  by, 
549;  may  prescribe  forms  of  execu- 
tion and  endorsement,  566;  may 
make  rules  as  to  proclamation  of 
execution  sales,  578 ;  may  appoint 
receiver,  659 ;  in  suits  relating  to 
charities,  673 ;  second  appeals  to, 
68  7 ;  appeals  to,  from  orders,  690 ;  ap* 
peals  from,  to  Queen  in  Council,  693, 
693;  from  order  refusing  to  admit 
appeal  to  Queen  in  Council,  694; 
reference  to  and  revision  by,  700- 
703  ;  application  of  Civil  Proedure 
Code  to,  707,  708  ;  may  frame  forms, 
708;  may  make  rules  as  to  taking 
evidence  and  recording  judgments, 
707 ;  may  order  decree  to  be  executed 
before  costs  taxed,  707;  service  of 
process  of,  708;  persons  authorised 
to  plead  in,  737 ;  may  make  sub- 
sidiary rules  of  civil  procedure,  7^4  jL 
limitation  for  appeals  to,  997,  998 ; 
court-fee  on  application  to,  1038; 
questions  under  Stamp  Act  referred 
to,  1068.  See  Appellate  Court,  Chief 
Justice,  Clerk  of  tie  Crown,  Commis- 
sion, Contempt,  Execution,  Jury, 
Justice  of  the  peace.  Mortgagee, 
Reference,  Kegistrar,  Review,  Re- 
vision, Sanction,  Special  case. 
Transfer. 
High  seas,  process  in  respect  of  offences 
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oommittod  on,  129,  130;  offenoM 
oommenoed  on,  377.    See  Admiralty. 

Hindti,  suit  for  poBMMion  of  immove- 
able property  on  death  of  Hindti 
female,  995.  See  Ancestral  property, 
Manager. 

Hindd  converts  to  Islam,  947. 

Hindd    fiunily,    presumptions    as    to, 

835. 
Hindd  female,  suit  for  declaration  as 

to  transfer  of  land  by,  992. 
Hlndd  marriages,  1 165. 
Hindd    widow,    presumption    as    to 

dealings  of,  836. 
Hire,  limitation  for  suit  for,  977;   of 

animals,  etc.,  suit  for. 
Holder  of  attached  decree,  574. 
Homicide,  police  to  inquire  and  report 

as  to.  124. 
Hospital,  1095. 

Hostilities,  judicial  notice  of,  888. 
Hotel-keeper,  limitation  for  suit  by, 

977. 
House  included  in '  place,*  64 ;  court-fee 

in  suit  for  possession  of,  1015;  de- 
scription of,  mi  ;  of  agriculturist, 
exempt  from  attachment,  568.  See 
Arrest,  Immoveable  property,  Pre- 
emption, Search,  Seu^sh warrant. 

House-breaker,  habitual,  81. 

House-breaking,  public  to  give  infor- 
mation of,  76;  arrest  of  persons  pos- 
sessing implements  of,  80. 

House-trespass,  public  to  give  informa- 
tion of,  76 :  triable  summarily,  158 ; 
compoundable,  185. 

Hue  and  cry,  8. 

Hundl,  parties  to  suit  of,  484;  in> 
eluded  in  *  bill  of  exchange,'  1050 ; 
sixe  of,  1055. 

Hurt,  triable  summarily,  158 ;  com- 
poundable, 185.    See  Grievous  hurt. 

Husband,  prosecution  under  sec.  497 
or  498  of  Penal  Code,  135;  living 
in  adultery,  236 ;  execution  against, 
616;  of  administratrix  or  executrix, 
638;  competence  of,  831,  918.  See 
Conjugal  rights,  Maintenance,  Mar- 
riage, Wife. 

Hypothecation  of  moveable  property, 
stamp  on  agreement  to  secure  loan 
made  on,  1085. 


Iddat,  maintenance  during,  237,  note 

3. 
Identity,  proof  of,  165,  note  3,  858. 
Idiot,  compounding  offence  on  behalf 

of,  186 ;  disability  of,  96  ;  see  1104 ; 

executant,  1 1 16.    iSee  Lunatic. 
Idol,  474,  note  2 ;  exemption  of  right 


to  perform  worship  of,   568:    pre- 
sumption as  to  endowment  for  wor- 
ship of,  836 ;   trustee  of  temple  of, 
1 102. 
IladlSrawibra  u^ortgages,  997,  note  3. 

Ilbertbai,35. 

Illegal,  custody,  detention  in,  338 ; 
interference  with  produce  of  holding, 
1 162  ;  omissions,  64. 

Illegible  characters,  907. 

Illegitimate  children,  order  for  main- 
tenance of,  235. 

Illness  of  judgment- debtor,  11 39. 

Illustrations,  974,  note  3. 1159* 

m-wUI,  862. 

Immediate  examination  of  witness,  537 ; 
execution  of  decree  for  money  not 
exceeding  1000  rs.,  56  a. 

Immoral  custom,  391. 

Immoveable  property,  disputes  as  to, 
1 1 2-1 14 ;  order  to  restore  possession 
of,  250;  when  magistrate  not  em- 
powered, 254 ;  suits  relating  to,  477, 
478,  480,  1 168  ;  claims  that  may  be 
joined  with  suits  for,  491 ;  decree 
for  delivery  of,  566 ;  attachment  of, 
574 ;  limitation  for  suit  under  Specific 
Relief  Act  to  recover  possession  o^ 
976 ;  suits  for  profits  of,  989  ;  suit  to 
enforce  payment  out  of,  993 ;  for 
possession  of,  994,  995,  996,  997; 
court-fee  in  suits  for.  1015,  ioi5; 
defined  for  purpose  of  Kegistration 
Act,  1 104;  instruments  relating  to, 
which  must  be  registered,  iioS, 
1 109 ;  insto'uments  relating  to,  which 
may  be  registered,  tiio.  See  As- 
sessment, Attachment,  Collector, 
Decree,  Disputed  possession.  Execu- 
tion, Garden,  Houses,  Land,  Mesne 
profits,  Mortgage,  Partition,  Posses- 
sion, Preemption,  Receiver,  Sale, 
Wrong. 

Impeaching  credit  of  witness,  832. 

Implements  of  husbandry  exempt  from 
attachment,  568. 

Impounding  documents,  96,  524 ;  in- 
strument chargeable  with  duty,  106 1, 
1065. 

Impressed  stamps,  1050. 

Imprisonment  in  default  of  payment  of 
fine,  6,  73,  200;  sentences  of,  72,  73, 
159 ;  on  conviction,  at  one  trial,  of 
several  offences,  74 ;  in  default  of 
furnishing  security  for  good  be- 
haviour or  to  keep  the  peace,  103 ; 
of  frivolous  or  vexatious  complainant, 
155;  on  summary  trial,  159;  execu- 
tion of  sentence  of,  199 ;  in  lieu  of 
whipping,  202 ;  relative  severity  of, 
202;  when  not  appealable,  209, 210 ; 
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Biupended  pending  appeal,  213 ;  of 
E.  B.  subjects,  220;  of  person  refusing 
to  answer  or  produce  document,  234 ; 
for  neglect  to  pay  maintenance, 
336;  power  to  appoint  place  of, 
258;  of  judgment  debtors,  417, 
1135 ;  discharge  from,  555,  603,  604; 
decrees  enforceable  by,  ^61,  563-565, 
of  judgment-debtor  resisting  execu- 
tion, 598;  place  of,  601 ;  subsistence- 
money  during,  603;  term  of,  604, 
611 ;  enforcement  of  temporary  in- 
junction by,  655 ;  appeal  against 
order  for,  690  ;  of  dishonest  applicant 
for  declaration  of  insolvency,  611  ; 
for  debt,  amendment  of  law  relating 
to,  1 135 ;  must  be  for  definite  period, 
1 161.  See  Arrest,  Execution,  In- 
solvent debtor,  Beformatories,  Soli- 
tary confinement,  Whipping,Women, 
Youthful  offenders. 

Improper  admission  or  rejection  of 
evidence,  935. 

Improper  discharge  of  accused,  216. 

Inadmissibility  of  document  not  pro- 
duced when  plaint  filed,  500. 

Inim  lands,  1097. 

Incapacity  of  juror,  164 ;  of  accused, 
183  ;  of  arbitrator  or  umpire,  661. 

Incumbrance,  execution  sale  of  im- 
moveable property  for  discharge  of, 
582. 

Indecent  questions,  928. 

Indemnity,  before  decree  on  lost  ne- 
gotiable instrument,  499 ;  for  errors 
in  proclamation  of  execution-sale, 
579 ;  limitation  for  suits  on  contract 
of,  986. 

Indemnity  bond,  stamp  on,  1084. 

Indexes  of  registering  officers,  11 21, 
1122. 

Indian  Evidence  Act,referredtoin  Crim. 
Proc.  Code,  92,  118,  119,  123,  256; 
in  Civ.  Proc.  Code,  522,  526,  533, 
538.     See  Evidence  Act. 

Indian  Limitation  Act.  See  Limita- 
tion Act. 

Indian  Marine  Service,  1162.  See 
Navy. 

Indian  Oaths  Act,  937-939 ;  jurors 
sworn  under,  164. 

Indian  Penal  Code,  definitions  of,  64; 
referred  to  in  Crim.  Proc.  Code, 
64,  71,  76,  109,  no,  133,  134,  135, 
148,  158,  185,  194,  232,  233,  249; 
In  Civil  Proc.  Code,  521 ;  in  Evi- 
dence Act,  885. 

Indian  Stamp  Act.    See  Stamp. 

Indigo-cultivators,  advances  to,  1166. 

Inducement  offered  by  police,  118.  See 
Influence. 


Inducing  breach  of  contract,  suit  for, 
980. 

Infant.    See  Minor. 

Inferior  criminal  courts,  215,  216. 

Influence  to  induce  accused  to  disclose, 
184. 

Information  to  the  police,  12,  76,  116  ; 
as  to  receivers  of  stolen  property, 
things,  etc.,  7^  '*  ^^  likelihood  of 
breach  of  peace,  98 ;  as  to  need  of 
taking  security,  loi  ;  in  cognisable 
cases,  116;  in  non-cognisable  cases, 
116;  received  from  a  person  not  a 
police  officer,  cognisance  of  offence  in 
one,  131 ;  received  from  person  in 
custody,  871. 

Informations,  380,  1171. 

Initiation  of  criminal  proceedings,  con- 
ditions requisite  for,  131-135.  See 
Complaint,  Information,  Knowledge, 
Police-report,  Sanction,  Suspicion. 

Injunction,  pending  inquiry  into  public 
nuisance,  no ;  form  of,  355  ;  against 
corporations,  42 5, 655;  appeal  against 
order  relating  to,  690;  when 
granted,  494,  note  2  ;  discharge  of, 
655  ;  enforcement  of  decree  contain- 
ing, 564;  temporary,  654;  forms  of 
plaints  in  suits  for,  755)  758 ;  form  of 
temporary,  800,  801 ;  notice  of  appli- 
cation for,  802  ;  exclusion  of  time 
during  which  suit  is  stayed  by,  967  ; 
suit  for  injury  caused  by,  981 ;  court- 
fee  in  suit  for,  1014 ;  between  co- 
sharers,  1 1 69;  not  granted  by  small 
cause  courts ,  1 1 69 .  See  Attachment, 
Discharge,  Imprisonment,  Interlocu- 
tory orders,  Notice. 

Injury  to  persons  lawfully  employed, 
temporary  injunction  to  restrain,  in; 
to  the  person,  suits  for,  979. 

Innocent  purchaser  of  stolen  property, 
payment  to,  249. 

Inquest,  121,  124,  125;  proceedings 
in,  not  revised,  215,  216;  by  magis- 
trate not  empowered,  254. 

Inquiry,  defined,  61  ;  into  deaths,  12  ; 
into  death  in  police-custody,  1 25 ; 
place  of,  126;  before  magistrate,  138 
-142 ;  change  of  magistrate  during, 
188 ;  cases  sent  for,  231 ;  directing 
fresh,  255  ;  into  propriety  of  deliver- 
ing interr(^tories,  517 ;  as  to  mesne 
profits,  543. 

Inquisitorial  system,  35. 

Insanity,  of  accused,  226-230  ;  of  plain- 
tiff or  defendant,  644 ;  suit  for  pro- 
perty conveyed  during,  988.  See 
Lunatic,  Unsound  mind. 

Insolvency,  procedure  in,  418,  419;  of 
party,  420, 613-618  j  of  plaintiff,  616, 
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617;  ofSer  IB  apfwaUble  to  High 
Coart,  6S9,  690.  See  InaolTcnt 
debtor,  ReeaiTer. 

InaeHteater  ooort^  nloTMicy  of  jnd^ 
mentoC.  SSa 

lAMlreBt  debtor,  605-^1  a;  AppUcatioa 
by  creditor  of^  tooa 

Iitfpeetioii  of  veighttABd  moMura,  115; 
of  eomnuanoiiy  retoni,  mhI  depotitions, 
244;  of  docmnenti,  403,  519,  530, 
1170;  of  reeords,  16a,  52a;  of 
prr»p«ty  sabject  of  coit,  656;  of 
public  documents,  and  896,  and  note 
I :  of  reg»t«r  books  and  indexes,  1 1 23. 
See  AppUcaUon,  Certified  copy,  Dia- 
oovery,  Docoment,  Notioe. 

Inspector- general  of  prisons,  229,  230. 

Inspector-general  of  registration,  1105 ; 
lus  duties  and  powers,  1 1 26. 

Inspectors  of  regi^tratioii  offices,  1 106. 

Inspectorthip-deed,  stamp  on,  1084. 

Instalments,  payment  of  money-deeree 
by,  542,  543;  limitation  for  suit  on 
bond  payable  by,  985 ;  i4>plication 
for  payment  of  amount  of  decree  by, 
1000;  bar  of  decrees  payable  by, 
1003,  note  4 ;  endorsement  of  receipt 
for,  1096.    iSeif  Execution. 

InsUtutiun  of  suits,  398,  493,  961. 

Instructions  to  conmiissioner  to  examine 
accounts,  625. 

Instrument,  *of  partition,'  1052;  re- 
lating to  seyenl  distinct  matters, 
1054;  coming  within  several  de- 
scriptions, 1055 ;  '  chargeable  with 
duty,'  1054;  °^  ^^  single  transac- 
tion, 1054.  ^ee  Contoact,  Document^ 
Power  of  attorney,  Writing. 

Instrument  (»  tool>,  for  coining  or 
forging,  search  for,  94. 

Insult  intended  to  provoke  breach  of 
peace,  triable  summarily,  158;  com- 
ponndable,  185. 

Insulting  questions,  929. 

Insurance,  limitation  for  suit  on  policy 
of,  987.  See  Policy. 

Intention,  relevancy  of  facts  showing, 
862,  866 ;  in  fabricating  document, 
1 163. 

Intentional  act,  866. 

Interest,  on  costs,  410,  547 ;  on  mesne 
profits,  494,  note  2 ;  not  on  deposit  in 
court,  619-620  ;  new  period  of  limit- 
ation given  by  payment  of,  970 ;  suits 
for,  984;  stamp  on  instrument  re- 
serving, 1058;  when  court  shall  be 
deemed  to  have  refused,  1147. 

Interest  of  judge  or  magistrate  in  case, 
26  2 ;  of  maker,  statement  against,  8  74. 

Interested  parties,  476, 485 ;  on  appeal, 
679. 


I,  mo;  presumption  as 
to,  900,  note  5. 

'  Interlocutory  orders,  428, 656, 65  7.  See 
Application,  Entry,  Experiments^  In- 
spection, Perishable  property,  Sam- 

i       pies. 

!   International  law,  476. 

I   Interpleader,  426, 646, 648 ;  ^pealable 

{  orders  in,  690;  form  of  plaint  in, 
757.  fise  Agent,  Tenant. 
Inteipretation,  of  evidence  to  accused 
or  his  pleader,  192;  of  record  of  his 
examination,  193;  of  depositioiifi,  536. 
S&e  Translation. 
Interpreter,  to  interpret  faithfully,  259; 
between  legal  practitioners  and  cli- 
ents, 921 ;  to  make  oath  or  aflSim- 
ation,   938.     See  Translator,    Wit- 


Interrpgatcnies,  for  examination  of  wit- 
ness under  commission,  244 ;  in  civil 
suits,  401, 402 ;  to  members  or  officers 
of  corporations,  425 ;  power  to  deliver, 
516;  service  of,  516,  517 ;  &ilare  to 
answer,  521 ;  form  of,  775.  See 
Affidavit,  Disooveiy,  Exan^n&tion, 
Refusal,  Witnesses. 

Interruption  of  enjoyment  of  easement, 

974- 
Intestacy,  limitation  of  suit  for  share 

under,  992.     See  Administrator. 

Intoxication,  confession  obtained  by, 
872. 

Inventory  annexed  to  application  for 
attachment  of  moveables,  554. 

Investigation,  defined,  61 ;  by  police, 
116,  117,  118;  statements  made 
during,  118 ;  diary  of  proceedings  in, 
123;  into  suicides,  death  by  accident, 
etc.,  124;  report  of ,  121,  123;  sum- 
mons for  purpose  of,  175;  under  order 
of  unempowered  magistrate,,  254 ;  by 
a  magistrate,  118;  commission  to 
make  local,  624;  of  claims  to  pro- 
perty attached  before  judgment,  65  a. 
See  Complaint,  Examination,  Inquest, 
Inquiry,  Search,  Witnesses. 

Irr^ularity,  in  criminal  proceedings, 
32,  145,  147,  a54,  255,  256 ;  in  civil 
proceedings :  in  proclaiming  sales,  574, 
note  3;  in  execution-sale  of  move- 
ables, 583;  setting  aside  sale  of 
immoveable  property  on  ground  of, 
586,  587  ;  in  decree  or  order,  685  ; 
when  ground  for  second  appeal,  687 ; 
in  non-appealable  order,  691 ;  when 
ground  for  revision,  701 ;  in  adminis- 
tering oath,  939 ;  in  procedure  of 
registering  officer,  1132.  iSee  Charge, 
CoDunitment,  Defect,  Error,  Omis- 
sion, Trial. 
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Irreleyancy  of  vnitten  statements,  514 ; 
of  interrogatories,  517. 

Issue  of  process,  137;  for  warrant  of 
execution  of  sentence,  200. 

Issue,  settled  by  court,  404:  stated 
by  parties,  404;  what,  524,  525; 
materials  whence  framed,  525  ;  find- 
ing on,  540 ;  framed  or  resettled  by 
appellate  court,  681,  682  ;  facts  in, 
defined,   851 ;    evidence  of  facts  in, 

853. 

Jail.    See  Gaol,  Prison. 

J^th,  Acts  in  force  in,  373,  8io,850,note; 
958,  note  I ;  1103,  note  1. 

Joinder,  of  charges,  147-151 ;  of  causes 
of  action,  397, 492  ;  of  plaintififs,  483  ; 
of  defendants,  484 ;  of  parties  liable 
on  same  contract,  484 ;  of  executors 
and  administrators,  638  ;  orders  as 
to  joinder  of  parties  appealable,  688. 
See  Misjoinder,  Multifariousness. 

Joint  contractor,  acknowledgment  or 
payment  by,  971.  See  Principal 
and  Surety. 

Joint  creditors,  disability  of  one,  963. 

Joint  decree-holders,  application  for 
execution  by  one  of  several,  551. 

Joint  family  property,  limitation  for 
suit  to  enforce  right  to  share  in,  992  ; 
court-fee,  1014. 

Joint  owner,  limitation  of  suit  by,  for 
contribution,  98 8,  989. 

Joint  Sessions  Judges,  66;  sentence 
by,  72  ;  cases  triable  by,  132  ;  appeal 
from,  209  ;  has  no  power  under  c.  32 
of  Cr.  Pr.  Code,  2 14,  note  3. 

Joint  trial,  151 ;  of  E.  B.  subject  and 
Native,  222-223 :  of  European  or 
American  with  one  of  another  race, 
225. 

Journey,  offence  committed  on  a,  1 28. 

Judge,  suspension  and  removal  of, 
71 ;  prosecution  of,  135  ;  duty  of,  in 
trial  by  jury,  169;  may  question 
jury,  171  ;  exempt  from  serving  as 
juror,  177;  may  close  court,  189; 
when  he  may  try  certain  offences 
committed  before  himself,  235  ;  trial 
by  interested,  391  ;  defined,  467 ; 
may  deal  with  evidence  taken  by 
predecessor,  537, 1 146 ;  when  exempt 
from  arrest,  709 ;  his  power  to  recall 
and  examine  witnesses,  833,  11 46; 
cross-examination  of,  837  ;  examina- 
tion and  privilege  of,  918  ;  decides  as 
to  admissibility,  923.  See  Arrest, 
Chief  Justice,  Court,  Justices  of  the 
peace,  Sanction. 

Judgment,  in  summary  trials,  160; 
mode  of  delivering,  194 ;  language 


and  contents  of,  160,  194;  in  alter- 
native, 195  ;  of  acquittal,  195  ;  not 
to  be  altered  or  reviewed,  195 ;  ex- 
planation and  translation  of,  196 ;  ap- 
peal from,  207-2 14 ;  accused  need  not 
hear  appellate  court*s,  212  ;  on  ground 
of  lunacy,  228 ;  of  Presidency  magis- 
trate, 195  ;  of  High  Court  on  appeal, 
212;  in  civil  suit,  409;  in  appeal, 
433 ;  defined,  467  ;  after  agreement 
as  to  questions  stated,  527  ;  at  first 
hearing,  527;  when  pronounced, 
539 ;  written  by  judge's  predecessor, 
540;  language  of,  540;  translation 
of,  540 ;  date  and  signature  of,  540 ; 
contents  of,  540 ;  not  to  be  altered 
or  added  to,  540 ;  to  direct  by  whom 
costs  to  be  paid,  546 ;  according 
to  award,  664 ;  in  appeal,  683 ;  lan- 
guage of,  683 ;  translation  of,  683 ; 
contents  of,  684  ;  of  Bench,  684 ;  of 
High  Court,  how  recorded,  707  ;  in 
renij  829,  880,  note  6 ;  obtained  by 
fraud  or  collusion,  829  ;  relevancy  of 
previous,  879 ;  limitation  for  suit 
upon,  992  ;  of  High  Court,  original 
side,  application  to  enforce,  1005 ; 
court-fee  on  copy  or  translation  of, 
1 03 1.  See  Appeal,  Death,  Foreign 
judgment.  Judicial  officers,  Res  judi- 
cata. Sentence. 

Judgment-creditor.  See  Decree<holder, 
Execution. 

Judgment-debt,  agreement  for  satisr 
faction  of,  562 ;  attachment  of,  573  ; 
due  {o  Government,  632,  note  2. 

Judgment-debtor,  defined,  467  ;  agree- 
ment to  give  time  to,  562 ;  when  he 
cannot  transfer  his  immoveable  pro- 
perty without  collector's  permission, 
596 ;  arrest  of,  601 ;  release  of,  on 
payment,  601 ;  to  be  brought  before 
the  court,  602  ;  allowance  for  sub- 
sistence of,  603  ;  discharge  from  gaol 
of,  603,  1 1 39;  imprisonment  of, 
604;  application  by  creditor  of  in- 
solvent, 1000;  may  show  cause 
against  imprisonment,  1137,  11 38. 

Judicial  Commissioner  of  Burma,  1 29. 

Judicial  Committee, principles  on  which 
it  deals  with  Indian  appeals,  436 ; 
rules  made  by,  699.  See  Queen  in 
Council. 

Judicial  notice,  830,  887-889;  that 
foreign  state  has  not  been  recognised, 
636. 

Judicial  officers,  exempt  from  arrest 
under  civil  process,  709 ;  act  for 
protection  of,  1149.  See  Judge, 
Public  officers. 

Judicialproceeding,  defined,  62  ;  offences 
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in  oooTM  of,  331 ;  inblade  proceed- 
inge  nnder  Regiitraiion  Aot,  113a. 
^M  ReTidon. 

Jaioein  treee,  1104. 

J  nrUdiotioD,  in  oigentoMee  of  niii«uioe, 
III;  in  inquiries  and  triali,  I30~ 
135 ;  where  place  of  offence  oncer- 
iaan,  128;  where  donhi,  m  to  ooiirt» 
139 ;  over  offencee,  enActmente  con- 
ferring,  355;  of  civil  ooorto,  390- 
304 ;  error  affecting,  685 :  reyinon 
of  orden  beyond,  701 ;  fSulore  to 
ezeroiae,  701 ;  exolueton  of  time  of 
proceeding  in  coort  withoot,  966.  See 
Caoee  of  action,  Eoropean  British 
■ubjeots,  Continuing  offence,  Extra- 
dition, Journey,  IVesidency  magie- 
tratei,  Prooees,  Sanction,  Security, 
Subordinate  magistrates. 

Jurors,  number  of,  s,  163;  chosen  by  lot, 
i6a  ;  objection  to,  163 ;  foreman  of, 
164,  171 ;  swearing  of,  164,  938 ; 
abeence  or  incapacity  of,  164,  165 ; 
disdiaige  of,  165  ;  examination  of, 
167  ;  for  High  Court,  174-176 ;  com- 
mon and  special,  175;  for  Court  of 
Session,  176-180 ;  exemption  from 
senring  as,  176, 177  ;  revision  of  list 
of,  178;  summoning  of,  178,  179; 
exousLig  attendance  of,  179 ;  penalty 
for  non-attendance  of,  180;  further 
inquiry  not  in  presence  of,  197,  199, 
313. 

Jury,  in  cases  relating  to  public 
nuisances,  109 ;  trials  when  to  be  by, 
160,  161  ;  number  of,  i6a,  376 ;  for 
triid  of  persons  not  Europeans  or 
Americans,  163 ;  view  by,  167 ; 
locking  up,  167 ;  charge  to,  168 ; 
duty  of,  170;  verdict  of,  171;  dis- 
charge of,  165,  171 ;  disagreement  of 
Sessions  Judge  with  verdict  of,  173  ; 
retrial  after  verdict  of,  172 ;  appeal 
in  case  of  trial  by,  310 ;  offences  tri- 
able by,  161,  374,  375  ;  number  of, 
37^>  377  >  ^one  in  civil  cases,  839 ; 
questions  which  may  be  put  by,  934. 
See  Foreman,  Verdict. 

'  Justice,  equity  and  good  conscience,' 
1 159. 

Justice,  offencesaffecting  administration 
of,  331-335;  transfer  of  cases  in  in- 
terests of,  251,  253  ;  failure  of,  357. 

Justice  of  the  peace,  69,  70,  71 ;  trial 
of  E.  £.  subject  by,  2 19.  See  Magis- 
trate of  the  first  class. 

Juvenile  offenders,  whipping  of,  310; 
confinement  of,  303. 

Kabdliyat,  1104. 

Kilnom  mortgages,  997,  note  3. 


Kiranavan  sues  and  is  sued  ae  repre- 
senting tarawiKd,  485,  note  3. 

Kashmir,  373. 

Knowledge,  relevancy  of  £aets  showing;, 
863. 

Knowledge  of  magistrates,  oogniaance 
of  offence  upon,  131. 

KuUchllr  (family  usage),  presomptioa 
as  to,  836 ;  evidence  of,  861,  cL  (7). 

Labourers,  exemption  of  wages  of,  569. 

Li-khirij  suits,  381,  note  3. 

Land,  duty  of  owners  or  occupiers  of, 
77;  disputes  as  to,  113;  suits  for, 
477,  478 ;  court-fee  in  suits  for  pos- 
session of,  1015 ;  application  to  serve 
notice  of  relinquishment  of,  102 1. 
See  Agent,  Ejectment,  Immoveable 
property,  Landholder,  Landlord, 
Landmark,  Land-revenue,  Ooca- 
pancy. 

Landholder,  to  report  certain  nuttterB 
to  police,  77 ;  warrant  of  arrest  di- 
rected to,  86 ;  saving  of  laws  relat- 
ing to  suits  between  tenant  or  agent 
and,  470. 

Landlord,  his  suit  to  recover  possesdon, 
994 ;  and  tenant,  forms  of  plaint  in 
suits  between,  723,  734,  743,  748, 
753;  burden  of  proving  non-exist- 
ence of  relation  of,  912;  court-fee 
in  suits  between,  101 7.  See  Arrears, 
Rent,  Trees. 

Landmark,  prevention  of  removal  or 
injury  of,  115. 

Land-owner.     See  landholder. 

Land-revenue,  court-fee  in  suit  for  in- 
terest of  assignee  of,  1016. 

Language,  of  charge,  143 ;  of  record 
and  judgment  in  summary  trials, 
160;  of  record  of  evidence,  190; 
understood  by  accused,  interpretation 
of  evidence  mto,  192 ;  of  judgment 
in  criminal  case,  194 ;  of  courts,  263, 

493»  536,  540.  577,  710;  o^  plaint, 
493  ;  of  depositions,  536  ;  of  judg- 
ment in  civil  case,  540 ;  of  procla- 
mation of  execution-sale,  577 ;  of 
subordinate  courts,  710;  registra- 
tion of  documents  in  foreign,  I  no. 
See  Abusive  language.  Ambiguous 
language.  Defective,  English,  Juror, 
Interpretation,  Mother-tongue,Trans- 
lation. 

Law,  criminal  appeal  on  matter 
of,  210;  ref^ence  of  question  of, 
314;  reserving  question  of,  215; 
second  appeal  on  ground  of,  687. 
See  Laws. 

Lawful  authority,  contempts  of,  133. 

Law-reports,  a(£nis8ibility  of  foreign, 
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879  ;  preBumption  of  genuineness  of, 
899. 

Liawp,  judicial  notice  of,  887. 

Leading  questions,  837,  925,  926. 

Lease,  defined,  105  a,  1104;  stamp 
on,  1086,  1087 ;  when  exempted, 
1096;  compulsory  registration  of, 
1108 ;  optional  registration  of,  mo. 
See  Agreement,  Counterpart,  lAud- 
lord,  Surrender,  Tenant,  l^nsfer. 
Writing. 

Legacy,  limitation  of  suit  for,  992. 

Legal  advisers,  confidential  communica- 
tions with,  921.     See  Witness. 

Legal  character,  relevancy  of  judgment 
relating  to,  880. 

Legal  disabilities,  962. 

Legal  practitioners,  privilege  of,  921. 
See  Advocate,  Attorney,  Barrister, 
Mukht^,  Pleader,  Vakil. 

Ijegal  representative,  suit  by,  494; 
applying  for  execution,  551  :  of  de- 
ceased joint  decree-holder,  551 ;  of 
deceased  judgment-debtor,  552  ;  exe- 
cution of  decree  for  money  against, 
561  ;  of  deceased  plaintiff,  615  ;  dis- 
ability of,  962.  aee  Administrator, 
Certificate,  Executor,  Heir. 

Legislative  councils,  proof  of  proceed- 
ings of,  896,  897. 

Legitimacy,  presumption  of,  831 ;  con- 
clusive proof  of,  912. 

Lessor.    See  Landlord,  Lease,  Trees. 

Letter,  substituted  for  summons,  506  ; 
production  of,  92 ;  written  witifiout 
prejudice,  850,  note  3  ;  of  allotment 
of  shares,  stamp  on,  1088 ;  of  credit, 
1088  ;  of  license,  1088 ;  of  hypothe- 
cation, 1096;  of  acceptance,  1165. 
See  Post  office. 

Letters   of   administration,  when  ex- 
empted from  oourt-fee,  102 1 :  relief 
as  to  oourt-fee  paid  thereon,  1022, 
1023 ;  penalty  where  too  low  a  court- 
fee  has  been  paid  on,  1024 ;  c^urt- 
fee  on,  1033. 
Levy,  of  costs  in  case  of  dispute  as  to 
inmioveable  property,  114;   of  fine, 
200;    of   amount  due  on  bond  to 
appear,  248. 
Lex  fori,  governs  the  law  of  evidence, 

821 ;  limitation-law  is  part  of,  954. 
Libel,  suit  for,  not  by  pauper,  628  ; 
limitation   for,   980.    See   Defama- 
tion. 
Libellous  matter,  destruction  of,  249. 
Licensee,  estoppel  of,  916. 
Lien,  execution-sale  of  moveables  sub- 
ject to,  584 ;  commissioners  to  make 
partition  have  no,  627,  note  I  ;  for 
unpaid  purchase- money,  suit  to  en- 


force, 990.  See  Charge,  Incumbrance, 
Mortgage. 

Life,  Older  restraining  acts  dangerous 
to  human,  iii. 

Light,  acquisition  of  easement  of,  973. 
See  Easement,  Prescription. 

Lights  under  Kc^tration  Act,  1 104. 

Limitation  for  prosecutions,  15,  16 ;  as 
to  sanction  to  prosecute,  134;  for 
suits,  960, 976-997  ;  for  appeals,  960, 
997,  998 ;  for  applications,  960, 998- 
1005  ;  periods  excluded  in  computing, 
965-968 ;  computation  of  period  of, 
965-973.  See  Absence,  Acknow- 
ledgment>  Appeal,  Calendar,  Con- 
tinuous running.  Death,  Delay, 
Disability,  Exclusion,  Express  trus- 
tees, Foreign  law.  Fraud,  Injunction, 
Interest,  Part-payment,  Prescription, 
Receipt. 

Limitation  Act,  Indian,  957-1005  ;  in- 
troduction   to,    940-954;     contents 

of,  955,  956. 
Limitation-law,  grounds  of  exemption 

from,  495. 
Lis  alibi  pendens,  plea  of,  392,  474. 
Lis  pendens,  effect  of,  1166. 
list  of  witnesses  for  defence,  140 ;  of 

jurors  and  assessors,  177,  178,  179; 

of  plaintiff's  documentary  evidence, 

499. 
Literary  societies,  suits  by  and  against, 

4^5- 

Literature,  proof  of  matter  of,  889. 

Lithographs,  62,  891. 

Live  stock,  regarding  which  offence 
committed,  248 ;  maintenance  of  at- 
tached, 571,  572. 

Loans,  limitation  of  suits  for,  983 ;  in- 
struments securing  repayment  of, 
1085 ;  to  Government,  tenders  for, 
1095. 

Local  area,  criminal  proceedings  in 
wrong,  255. 

Local  authority,  exemption  of  salary 
of  servants  of,  1148. 

Local  enquiry,  in  case  of  dispute  as 
to  immoveable  property,  114.  See 
Commission. 

Local  expressions,  907* 

Local  Government,  may  empower 
benches  of  magistrates  to  try  sum- 
marily, 158;  may  order  trial  before 
Court  of  Session  to  be  by  jury,  161  ; 
and  fix  number  of  jurors,  162  ;  and 
exempt  from  serving  as  jurors,  177  ; 
may  determine  language  of  record  of 
evidence,  190,  191  ;  may  commute 
sentences,  205  :  may  direct  public 
prosecutor  to  appeal  against  ac- 
quittal,   210  :    may  appoint   public 
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proMcaton,  339;  mmy  auihoriie 
DiBtrict  Magittrate  to  withdraw 
elatfca  of  catet,  353 ;  may  appoint 
place  of  impriioiiment,  358;  may 
determine  language  of  conrts,  263; 
included  in* Government/ 469  ;  may 
declare  who  shall  be  *  recognised 
agents  *  in  the  Panjib,  etc.»  488 ;  may 
make  rules  as  to  attached  live-stock, 
571 ;  may  transfer  to  collector  execu> 
tion  of  decrees  for  sale  of  land,  590 ; 
may  make  special  rules  as  to  sales  of 
land  in  execution  of  decrees,  597 ; 
may  invest  subordinate  courts  with 
insolvency  jurisdiction,  61 1 ;  decree 
against  government  or  government 
officer,  to  be  reported  to,  634 ; 
may  require  evidence  to  be  recorded 
in  English,  11 46.  For  other  powers 
under  the  Crim.  Proc.  Code,  see  63, 
65,  66,  67,  68,  70,  71,  72,  75,  III, 
112,  117,  124,  131,  132,  135,  136, 
141,  159,  160,  175,  180,  203,  204, 
an,  215,  227,  230,  240,  259.  For 
other  powers  under  the  Civil  Proce- 
dure Code,  see  507,  539,  591,  601, 
602,671,672,  709,  710. 

Xiocal  investigation,  422  ;  directed  by 
magistrate,  136,  137 ;  in  case  of 
cognisable  oifence,  117;  commission 
to  make,  624. 

Local  jurisdiction,  for  offence  com- 
mitted beyond,  129. 

Local  laws,  saved,  59,  470,  850,  962  ; 
trial  of  offences  under,  71. 

Local  limits  of  jurisdiction  of  magis- 
trates, 66 ;  service  of  sunmions  out- 
side, 85  ;  institution  of  suit  within, 
478  ;  appearance  of  party  resident 
within,  501 ;  service  on  manager  of 
partnerdiip  within,  502. 

Locking-up  jury,  167. 

Lodging-house-keeper,  limitation  of  suit 

by,  977- 
London    Gassette,   proclamations,    etc. 

proveable  by,  897 ;  presumption  as 

to,  898. 
Lord's  Day  Act,  repeal  of,  601,  note  3. 
Loss  of  instrument  sent  to  collector, 

1067. 
Lost  negotiable  instruments,  suits  on, 

398;   document,  secondary  evidence 

of,  892. 
Lot,  jurors  chosen  by,  162. 
Lottery,  prosecution  for  keeping  135, 

1 169. 
Lunacy,  judgment  of  acquittal  on  ground 

of,  228. 
Lunatic,     28 ;     compounding    offence 

against,  186;  before  magistrate,  226; 

before    Court    of   session    or    High 


Court,  227;  release  of,  227;  resump- 
tion of  trial  of,  227.  228;  custody 
oC  227;  prisoner,  229;  diachaige 
of,  230 ;  delivery  of,  230 ;  romoval 
of,  230 ;  witness,  406  ;  suits  by  and 
against,  426,  644  {  when  he  n^y 
testify,  917 ;  disability  of,  962  ;  com- 
mittee etc.  of,  1 104 ;  executant,  1 1 16. 
See  Insanity,  Unsound  mind. 

Lunatic  asylum,  confinement  in,  227, 
229. 

Lurking  within  jurisdiction,  99. 

Machinery,  enquiry  into  death  caused 

by,  134- 

Magistrate,  appointment  of,  66 ;  sub- 
ordination of,  68,  215;  suspension 
and  removal  of,  71 ;  offences  tri- 
able by,  71,  72;  sentences  which 
may  be  passed  by,  72,  73,  74 ;  may 
demand  aid  of  private  person,  76  ; 
may  arrest  person  committing  offence 
in  his  presence,  83  :  may  disperse 
unlawful  assembly,  105  ;  may  record 
statements  and  confessions,  119; 
may  authorise  detention  of  accused 
for  more  than  24  hours,  121  :  ordin- 
ary powers  of  provincial,  74,  342, 
343 ;  additional  powers,  75,  344- 
346  ;  over  £.  B.  subjects,  219  ;  con- 
fession made  in  presence  of,  871 ;  as 
to  what  he  may  be  examined,  918. 
See  Aid,  Arrest,'  Bail,  Bench,  Can- 
tonment magistrate,  Cognisance, 
Complaint,  Commitment,  Conviction, 
£.  B.  Subject,  Inquest,  Irregularities, 
Oath,  Power  of  attorney.  Presidency 
magistrate,  Removal,  Search  warrant. 
Special  magistrate,  Subdivisional 
magistrate,  Trial,  Warrant  of  arrest. 
Whipping,  Witness. 

Magistrate  of  the  District.  See  Dis- 
trict Magistrate. 

Magistrate  of  the  first  class,  juris- 
diction of,  71 ;  sentence  by,  72 ; 
ordinary  powers  of,  74,  342  ;  addi- 
tional powers,  75, 343 ;  in  case  of  E.B. 
subjects,  219;  appeal  from  convictions 
by,  208.    See  Justice  of  the  peace. 

Magistrate  of  the  second  class,  juris- 
diction of,  71  ;  sentence  by,  73 ; 
ordinary  powers  of,  74,  342 ;  addi- 
tional powers,  75,  345  ;  submission 
of  case  by,  187.    5«e  Appeal. 

Magistrate  of  the  third  class,  juris- 
diction of,  71 ;  sentence  by,  73 ; 
ordinary  powers  of,  74*  34  ^  i  addi- 
tional powers,  75,  345  ;  submission 
of  case  by,  187.    See  Appeal. 

Magistrate  of  police.  See  Presidency 
magistrate. 
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Jkfaintenance,  of  wives  and  children, 
^9f  235  <  exemption  of  right  to 
future,  569;  of  attached  livestock, 
57 1 >  572  ;  of  judgment-debtor*8 
family,  595 ;  limitation  for  suit  for 
arrears  of,  993;  or  declaration  of 
right  to,  993 ;  court-fee  in  suits  for, 
1014. 

Majority,  election  where  minor  plaintiff 
attains,  641. 

Majority  Act,  640. 

Malfeasance,  suit  for,  981. 

Malicious  prosecution,  suit  for,  980. 

M^lik^a,  suit  to  enforce  payment  of, 
993.     See  Allowance. 

Manager,  of  Hindd  family,  494,  note  3, 
970,  note  4  ;  of  undivided  family,  his 
suit  for  contribution ,  989 .  See  Agent, 
Attachment,  Collector,  Receiver. 

Maps  and  charts,  829;  statements 
made  in,  878 ;  presumption  as  to, 
899,  900 ;  registration  of  document 
containing,  1 1 1 1 ;  exempt  from  Be- 
gistration  Act,  1 134. 

Marine  insurance,  1 165. 

Market- value,  power  to  ascertain,  loi  7. 

Marriage,  prosecution  for  offences 
against,  135  ;  of  party  to  suit,  420, 
616;  proof  of,  885,  note  3;  com- 
munications during,  918.  /See  Abate- 
ment, Adultery,  Bigamy,  Conjugal 
rights.  Divorce,  Dower,  Enticing, 
Husband,  Legitimacy,  Married  wo- 
man. Matrimonial  court.  Relation- 
ship, Widow,  Wife. 

Married  person,  privilege  of,  918,  919. 

Married  woman,  prosecution  for  entic- 
^Sf  ^35  f  maintenance  of,  235  ;  not 
appointed  guardian  ad  litem,  657. 
See  Dower. 

Marine  courts,  850,  note  I. 

Master  and  servant,  forms  of  plaint  in 
suits  between,  722,  723,  739.  See 
Criminal  breach  of  contract  of  service, 
Servant,  Wages. 

Master  of  ship,  service  of  summons  on, 
503.     See  Protest. 

Material,  error  in  charge,  146,  1 47 ; 
evidence,  403,  834, 890 ;  irregularity, 
587,  note  5  ;  objects  producible  as  evi- 
dence, 524, 689, 890;  particulars,  913. 

Matrimonial  court,  relevancy  of  judg- 
ment of,  880. 

Maxims,  legal,  392. 

Maximum  punishment,  74. 

•Meaning  of  words  or  terms,  opinions  as 
to,  884 ;  of  illegible  characters,  etc., 
evidence  to  show,  907. 

Measures,  inspection  of,  115. 

Mechanical  processes,  copies  made  by, 
891. 


Medical  officer,  his  certificate  as  to 
fitness   to   undergo  whipping,    201 ; 
exempt  from  serving  as  juror,  177; 
examination  of  lunatic  by,  226.     See 
Civil  surgeon. 
Medical  practitioners.     See  Civil  sur- 
geon. 
Medical   witness,  deposition  of,    245  ; 
court  may  summon,  245.     See  Ex- 
perts. 
'  Member  of  family,*  503. 
Memorandum,  appended  to  record   of 
confession,  119;  when  evidence  not 
taken  down  by  magistrate  or  judge, 
19^)    193  i    when    witness     desires 
correctness  of   deposition,    191 ;    of 
deposition,  407  ;  when  evidence  not 
taken  down  by  civil  judge,  536 ;  of 
evidence  in  unappealable  cases,  537  ; 
of  appeal,  674 ;  rejection  or  aimend- 
ment  of,  674 ;  registration  of,  676 ; 
made  in  course  of  business,  874 ;  fixed 
court^fee  on,  1040,  104 1 ;  of  agree- 
ment, stamp  on,  1078,  1095  ;  of  as- 
sociation of  a  company,  stamp  on, 
1088.     See  Error. 
Memory.     See  Diary,  Refreshing  me- 
mory. 
Mercantile    usage,  evidence    of,   861, 

note  7. 
Merchandise,  removal  of  noxious,  108. 
Merger,  of  torts  in  felony,  392  ;  of  se- 
curities, 1 164. 
Mesne  profits,  claim  for,  joined  with 
suit  for  land,  491 ;    amount  to  be 
stated  approximately,  494;   defined, 
543  ;  decree  for,  543 ;  inquiry  as  to, 
543 ;   determination  of  questions  as 
to»  556;   enforcement  of  decree  for, 
561 ;  local  investigation  to  ascertain, 
624 ;  court-fee  in  suit  for,  1018. 
Military  authorities.    See  Commanding 

officer. 
Military  b^z^rs,  petty  offences  in,  60  ; 
execution  of  process  in,  645  ;  decora- 
tions, pawning,  1165;  force,  unlaw- 
ful   assemblies    dispersed    by,    105, 
106;  jurors,  176;  men,  suits  by  and 
against,  426,644, 645 ;  pay  and  allow- 
ances of  Native,   569.     See  Army, 
Articles  of  war.  Attachment,   Au- 
thority, Cantonment,  Commissioned 
Officer,  Court  martial.  Garrison,  Pay, 
Service. 
Military  station,  645. 
Ministers    of   religion,   exempt    from 

serving  as  jurors,  J  77* 
Minor,  execution  of  bond  by  sureties 
for,     102  ;     objection    to    juror  on 
ground  of  being,    163  :    compound- 
ing offence   against,   186;    suits  by 
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and  •gftinii,  4J6,  639;  maj  8a«  tn 
forma  pauperU,  6j8,  note  3 ;  00m- 
promiaing  ■uit  on  bohftlf  of,  643 ;  dii- 
Ability  of,  96a ;  defined,  1104 ;  exeen- 
tAnt,  1 1 1 6.    See  Child ,  Coets,  Coart  of 
warcU,  Election, Gaardian,  Majority, 
Next  friend. 
Minor  offence,  oonyiction  of,  150. 
Miraj,  senior  and  junior,  373. 
Misappropriation.     See  Criminal  mis- 

appropriation. 
Miaoellaneons  proceedings,  procedure 

in,  711. 
Mischief,  triable  summarily,  158 ;  when 

oompoundable,  185. 
Misconduct  of   arbitrator   or   umpire, 

664. 
Misdirection,   reyersing  yerdict  erro- 
neous owing  to,  a  I  a. 
Misfeasance,  suit  for,  981. 
Misjoinder,  of  parties,  484,  485 ;  costs 
of,  484;   objection  for,  when  taken, 
487  ;  of  claims,  491. 
Mistake,  correction  of,  540;  suit  for 
relief  on  ground  of,  988 ;  instruments 
unduly  stamped  by,  1066. 
Misunderstanding  by  jury  of  law  laid 

down  by  judge,  a  1 2. 
MiS'Used  stamps,  allowance  for,  107a. 
MitiUcshariL     See  Ancestral  property. 
Mixed  jury  for  trial  of  E.  B.  subject, 

aai. 
Money,  ordered  to  be  paid,  recovery  of, 
a6o ;  execution  of  decree  for,  561, 
56a  ;  transfer  of  decree  for,  55a  ; 
discharge  of  decree  for,  563  ;  attach- 
ment  of  decree  for,  573 ;  cross-de- 
crees for,  558  :  lent,  deposited,  etc., 
suits  for,  983  ;  paid  by  mistake,  988, 
note  5 ;  charged  on  immoveable  pro- 
perty, suit  to  enforce  payment  of, 
993  ;  court -fee  in  suits  for,  10 14. 
See  Deposit,  Judgment-debt,  lioan, 
Payment,  Receipt,  Women. 
Money  had  and  received,  limitation  of 

suit  for,  983,  and  note  7. 
Mortgage,  attachment  subject  to,  576 ; 
execution-sale  subject  to,  586 ;  under 
Agricultural  Loans  Act,  11 33.    See 
Deposit,  Further  charge,  Be-oonvey- 
ance,  Transfer. 
Mortgage-deed,    production    of,    831, 
932;  defined,  1035;  stamp  on,  1081, 
1088;     by    whom    payable,    1061  ; 
when  exempt,  1096.     See  Bottomry 
bond,  Deposit,  Hypothecation,  Be- 
spondentia  bond. 
Mortgaged  property,  suit  to  redeem  or 

recover  possession  of,  997. 
Mortgagee,  may  join  suit  to  enforce  his 
remedies  with   suit  to  recover  the 


mortgaged  land,  491 ;  of  pr<^>erty 
sold  in  execution  of  decree,  582; 
acknowledgment  by  one,  971 ;  not 
bound,  as  witness,  to  produce  mort- 
gage-deed, 933  ;  suit  against,  for 
surplus  collections,  989 ;  Ids  suit  for 
possession,  994;  his  suit  for  pos- 
session in  High  Court  on  original 
side,  996. 
Mortgagor  and  mortgagee,  forms  of 
plaints  in  suits  between,  760,  761  ; 
limitation  for  suits  between,  989, 
994i  99^*  997  >  yaluation  of  snitB 
between,  loio. 

Mother-tongue   of    magistrate,    when 
evidence  recorded  in,  190. 

Moveable  property,  attachment  of,  by 
criminal  court,  89 ;  suit  for,  where 
brought,  478 ;  suit  for  compensation 
for  wrong  to,  479 ;  decree  for  de- 
livery of,  54a  ;  enforcement  of  de- 
cree for  specific,  563;  attadiable, 
567  ;  not  in  debtor's  possession,  at- 
tachment of,  570 ;  in  his  possescdon, 
571 ;  when  perishable,  571 ;  when 
deposited  in  court,  573 ;  claim  to, 
575 ;  execution-eale  of,  583-585 ;  at- 
tachment of,  before  judgment,  651 ; 
limitation  for  suit  for  specific,  98  a ; 
bought  from  trustee,  etc.,  suit  to  re- 
cover, 993;  court-fee  in  suit  for, 
1014;  defined  for  Registration  Act, 
1 104.     See  Principal  and  agent. 

Muhammadan  female,  suit  for  declara- 
tion as  to  ti^ansfer  by,  99a ;  suit  for 
possession  of  immoveable  property 
on  death  of,  995.  See  Dower,  Par- 
danishfn,  Women,  Zan^n^ 

Muhammadan  law,  as  to  missing 
persons,  911,  note  3;  of  property, 
947 ;  as  to  donations  mariis  causa, 
1 163.  See  Custom,  Dower,  Gift, 
Mutali  wives,  Waqf. 

Mukht^,  included  in  '  pleader,*  63 ; 
when  a' recognised  agent,' 488;  when 
exempt  from  arrest,  709.   See  Agent. 

Mukht^^mima,  court-fee  on,  .1039, 
1040. 

Multifarious  suits,  court-fee  on,  loao. 

Multifariousness,  397.  See  Misjoinder, 
Splitting  of  claims. 

Municipal,  commissioner,  magistrate 
not  personally  interested  by  being, 
363;  corporation,  not  a  'public 
servant,'  135,  note  3;  officer,  com- 
plaint of,  exempt  from  court-fee, 
102  a  ;  proceedings  how  proved,  897. 
See  lSx)xy. 

Municipalities,  contracts  by,  1164;  de- 
bentures of,  1 164. 

Mutali  wives,  237,  note  3. 
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MjBore,  Acts  in  force  in,  373,  810,  850, 
note,  958,  note  i,  1050,  note  i,  1103, 
note  I. 

Barnes,  arrest  of  persons  refosing  to 
give,  81 ;  of  jurors  to  be  called,  163. 

Narrative,  evidence  ordinarily  recorded 
in  form  of,  191. 

Natal,  British  subjects  bom  in,  64. 

Native  courts,  judgments  of,  393. 

Native  Indian  subject,  130 ;  trial  of 
£.  £.  subject  jointly  with,  222,  223. 
See  Caste,  Custom,  Hindtis,  Muham- 
madans. 

Native  States,  jurisdiction  as  to  of- 
ences  committed  in,  1 30 ;  commission 
to  examine  witness  in,  243 ;  execu- 
tion of  decrees  of  courts  of,  425, 
637 ;  sending  decrees  of  British 
Indian  courts  to  British  courts  in, 
1 147;  presumption  as  to  documents 
certified  by  officer  in,  897,  898.  See 
Foreign  state. 

Native  witnesses,  839. 

Natural  justice,  477. 

Navigation.     See  Buoy. 

Necessity,  instrument  unduly  stamped 
by,  1066. 

Ne  exeat  regno,  427. 

Negligence,  of  arbitrator  or  umpire, 
661 ;  relevancy  of  facts  showing,  862. 

Negotiable  instruments,  summary  pro- 
cedure on,  431,  669-671 ;  form  of 
summons,  805  ;  limitation,  977  ;  suits 
on  lost,  499 ;  decree  for  endorsement 
0^7  h^hi  5^^  i  attachment  of,  572  ; 
execution-sale  of,  583 ;  delivery  of, 
583,  584 ;  endorsement  of,  by  judge, 
584;  appeal  from  orders  as  to 
endorsement  of,  689;  stamping  of, 
1054,  1056,  1068  ;  amount  of  stamp- 
duty  on,  1080,  1082 ;  by  whom  pay- 
able, 1061 ;  refund  of  stamp  used 
for,  107 1 ;  post-dating  with  intent, 
1076.  See  Bill  of  Exchange,  Broker, 
Cheque,  Delivery,  Endorsement, 
Hundl,  Promissory  note.  Presentee. 

Nett  profits,  power  to  ascertain,  1017. 

Kew  trial  in  case  of  new  or  altered 
charge,  146 ;  where  conviction  on 
evidence  not  wholly  recorded  by  the 
convicting  magistrate,  188  ;  power  to 
order,  147,  197,  198,  211,  212,  217  ; 
on  amendment  of  charge,  146,  147 ; 
or  absence  or  inability  of  juror,  165 ; 
on  absence  of  all  assessors,  165  ;  on 
discharge  of  jury,  172  ;  in  civil  cases, 
438;  for  improper  admission  or  re- 
jection of  evidence,  935. 

New  Zealand,  British  subjects  born  in, 
64. 


Next  friend,  639 ;  who  may  be,  640 ; 
removal  of,  640 ;  retirement  of,  640, 
641;  death  of,  641 ;  compromise  by, 
643.     See  Costs,  Minor. 

Nolle  prosequi,  380. 

Nomination  of  arbitrator,  660. 

Non-appearanceof  complainant,  153;  of 
one  of  several  parties,  510 ;  of  party 
ordered  to  appear  in  person,  510. 

Non-bailable  offence  defined,  63;   re- 
port of,  77  ;  arrest  by  private  person 
for,  82 ;  warrant  of  arrest  for,  86 ; 
.  baU  for  person  accused  of,  241. 

Non-cognisable  case  defined,  63. 

Non-cognisable  offence,  defined,  63 ; 
arrest  of  person  committing,  81 ;  fee 
on  taking  down  complaint  of,  1020. 
See  Police,  Summons  case. 

Non-feasance,  suit  for,  981. 

Non-registration  of  documents  required 
to  be  registered,  11 20. 

Non-suit,  497,  note  4 ;  proceedings 
analogous  to,  618,  note  6. 

Notarial  act,  adhesive  stamp  on, 
1056  ;  amount  of  stamp  oh,  1089. 

Notary,  public  judicial  notice  of  seals 
of,  888  ;  presumption  as  to  power  of 
attorney  purporting  to  be  authenti- 
cated by,  899 :  authenticating  power 
of  attorney  to  register,  1164.  See 
Notarial  act,  Protest. 

Note  of  protest  by  master^  stamp-duty 
on,  1089. 

Notice,  of  appeal  in  criminal  cases, 
211;  to  admit  facts,  403;  before 
applying  for  stay  or  transfer  of  pro- 
ceedings, 480, 481  ;  how  served,  507 ; 
of  appUcation  to  set  aside  dismissal 
for  default,  510 ;  of  application  to  set 
aside  decree  ex-parte,  511  ;  to  pro- 
duce documents  for  inspection,  519, 
520,  775 ;  when  necessary  to  let  in 
secondary  evidence,  893 ;  conse- 
quence of  non-compliance  with,  933  ; 
to  show  cause  why  decree  should 
not  be  executed,  559,  561,  643 ;  by 
collector  to  decree-holders,  591 ;  of 
deposit  in  court,  619;  before  suing 
Government  or  public  officer,  633, 
634 ;  of  application  for  injunction, 
655;  of  appeal,  to  original  court, 
677;  to  respondent,  678,679  ;  of  day 
fixed  for  hearing  appeal,  678;  of 
objection  by  respondent,  680;  to 
produce  documents,  775,  893* 
Notice  under  Code  of  Civil  Procedure, 
sec.  258,  application  for  issue  of, 
1000. 
Notices,  how  served,  507. 
Notification  of  Government  in  gazette, 
recital  in,  879 ;  proof  of,  896. 
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ACU,  rommArilj  triable,  159.  | 

Number  of  wiinetMfl,  923.  I 


Ofttht  Act,  Indian,  937-959. 

Oathf  of  oompUinantii,  135:  of  wit- 
netses,  408,  937  ;  of  serving  officer, 
504 ;  of  declarantu,  539 ;  anthority 
to  adminijtter,  937 ;  to  be  made 
by  witne«MP,  interpreters,  and  jarors, 
937.  93^ ;  "pecial  forma  of,  938 ; 
power  of  court  to  tender,  938 ;  ad- 
miniBtration  of,  939  ;  not  to  aocaied, 
1 84  ;  conclusive  proof,  939  ;  omis^rion 
or  refusal  to  take,  939  ;  abolition  of 
official,  939  ;  regifftering  officer  may 
administer,  1125.     ^W  Commission. 

Objections,  to  jurors,  163 ;  as  to  non- 
joinder or  misjoinder,  487  ;  to  ques- 
tions, 537  ;  to  enforcement  of  decree, 
.^60 ;  to  attachment  of  property,  575 ; 
to  sale,  587 ;  to  decree  by  respondent, 
680  ;  to  admission  of  application  for 
review,  705. 

Obscene  matter,  destruction  of,  349. 

Obsolete  ezpresfions,  907. 

Obstructing  way  or  water-course,  limit- 
ation for  suit  for,  981. 

Obstruction,  conditional  order  to  re- 
move, 107 ;  to  execution  of  decree 
for  possession,  598,  599 ;  to  execution- 
purchaser  in  obtaining  possession, 
600;  to  delivery  of  immoveable 
property  sold  in  execution,  999. 

Offence  defined,  63 ;  committed  in 
magistrate's  presence,  83 ;  informa- 
tion as  to  commission  of,  919  ;  under 
Stamp  Act,  1074-1077.  See  Bail, 
Bailable  offence,  Cognisable  offence, 
Compounding,  Continuing,  Journey, 
Magistrate,  Minor  offence,  Non- 
bailable  offence,  Non-cognisable 
offence. 

Offensive  questions,  929. 

Office,  security  for  due  execution  of, 
108 1. 

Officer,  concerned  in  execution  sales 
not  to  bid  or  buy,  580 ;  of  Govern- 
ment suit  to  set  aside  act  or  order  of, 

979- 
Officers,    required    to    report    certain 

matters  to  magistrates,  77 ;  exempt 

from  appearing  in  registration  offices, 

1 133. 
Official  assignee,  11 33. 

Official  communications,  disclosure  of, 
919. 

Official  gazette,  lists  of  jurors  pub- 
lished in,  1 75.     See  Gazette. 

Official  oaths  abolished,  939. 

Official  trustee,  Z133. 


OmiMion  to  plead,  161 ;  to  ask  accused 
whether  he  is  an  £.  B.  snbjeety 
256  ;  to  frame  a  charge,  256  ;  to  sae 
for  part  of  claim,  or  one  of  eevefal 
remedies,  490 ;   to  answer  interro- 

Opening  case  for  prosecution,  165. 

Opinion,  as  to  sanity,  829 ;  as  to 
existence  of  public  right  or  custom, 
874;  of  third  persons  when  rele- 
vant, 882-885 ;  grounds  of,  885  ;  ex- 
pressed in  treatise,  890.  See  Ac- 
counts, Character,  Custom,  Experts, 
Foreign  law.  Handwriting,  Marriage. 

Optional  registration,  1 1 10. 

Oral  accounts  of  contents  of  document^ 
891. 

Oral  admission  of  contents  of  docu- 
ments, 830,  831,  870. 

Oral  agreement,  exclusion  of  evidence 
of,  903 ;  when  registered  documents 
ti^e  effect  against,  1 1 19. 

Oral  evidence  in  India,  840 ;.  proof  of 
facts  by,  889 ;  must  be  direct,  889, 
890;  when  admissible  as  seconda^ 
evidence,  891 ;  excluded  by  docu- 
mentary evidence,  902-906 ;  when 
admissible  to  invalidate,  etc.  written 
contract,  903, 904, 907, 908 ;  of  state- 
ments by  other  persons  about  docu- 
ments, 926 ;  of  date  of  adknowledg- 
ment,  970.     See  Secondary  evidence. 

Order  defined,  467  ;  of  commitment, 
140;  of  attachment,  forms  of,  348; 
for  removal  of  nuisance,  form  of, 
353  ;  to  answer  interrogatory,  518  ; 
to  produce  documents  during  suit, 
519;  for  inspection  of  documents, 
5  20,  note  5  ;  affecting  minor  without 
next  friend  or  guardian,  640;  dis- 
charging next  friend,  641 ;  of  refer- 
ence, 660,  661  ;  relevancy  of  pre- 
vious, 879 ;  of  production  of  wit- 
nesses, 923  ;  of  examinations,  925  ;  of 
High  Court  on  original  side,  appli- 
cation to  enforce,  1005 ;  of  Queen 
in  Council,  application  to  enforce, 
1005. 

Orders,  appeals  from,  434,  688-690; 
to  be  in  writing,  507 ;  served  like 
summons,  507 ;  of  Government, 
proof  of,  896  ;  suit  to  set  aside,  978 ; 
of  courts,  1 109.  See  Appeal,  Costs, 
Decree,  Defect,  Interlocutory  order. 
Judgment,  Judicial  officer.  Pro- 
hibitory orders,  Kevision. 

Ordinary  powers   of   magistrates,  74> 

343»  343- 
Ordo  incipiendi,  406,  407. 

Ornaments.     See  Wife. 

Otti  mortgage,  997,  note  3. 
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OTmership,  burden  of  proof  as  to,  912. 
See  Possession,  Transfer. 

Panchilyat,  870,  note  9. 

*  Paper/  1053. 

Papers,  sent  to  appellate  court,  677. 

Parcels,  description  of,  11  li. 

Parda-nlshln,  exempt  from  appearing 
in  civil  court,  700 ;  or  registration 
office,  II 14.  See  Arrest,  Women, 
Zanin^. 

Pardons,  to  accomplices,  20 ;  tender  of, 
181,  182;  by  Government,  205;  by 
Crown,  206. 

Parliament,  judicial  notice  of  proce- 
dure of,  887. 

P^sf  Marriage  and  Divorce  Act, 
court-fee  on  plaint  etc.  under,  1042. 

Partiality  in  juror,  163. 

Particul^B  of  set-off,  512. 
Parties,  may  examine  witness  under 
commission,  244 ;  to  suits,  396,  483, 
484;  court  may  examine,  515,  535; 
refusing  to  give  evidence  or  produce 
document,  534,  689;    when  exempt 
from  arrest,  709;  may  testify,  918. 
See    Abatement,    Appearance,    Ar- 
rest,     Co-defendant,       Co-plaintiff, 
Issues,  Misjoinder. 
Partition,   commission  to  make,  42  a, 
6a6  ;  suit  for,  417  ;  decree  for,  567 ; 
presumption  of,  836 :  instrument  of, 
defined,  1052;  stamp  on  instrument 
of,  1086 ;  by  whom  paid,  106 1 ;  in- 
strument of,  made  by  revenue  officer, 
1 109. 
Partner,  service  of  summons  on,  502  ; 
may  be  compelled  to  produce  docu- 
ments belonging  to  firm,  838 ;    ad- 
mission of,  867,  note  4,  868,  note  2 ; 
acknowledgment  or  payment  by  one, 
971. 
Piutnership,  proof  of  debts  by  member 
of  insolvent,  608 ;   order  in  suit  for 
dissolution  of,  545 ;   form  of  plaint, 
762  ;  form  of  order  and  decree,  781, 
782  ;  burden  of  proving  non-existence 
of,  912  ;   suit  for  account  of  profits 
of  dissolved,  989 ;  stamp  on  instru- 
ment of  dissolution  of,  1085. 
Part-payment  of  principal,  970,  971. 
Patent,  limitation  for  suit  for  infringing, 

981. 
Patnf  taluq,  suit  to  set  aside  sale  of, 

978. 
Pauper,  defined,  628  ;  suits  which  may 
be  brought  by,  423,  628  ;  defendant, 
632^  note  I  ;  appeal  by,  435,  691, 
692  ;  to  the  Judicial  Committee, 
436  ;  application  for  leave  to  appeal, 
limitation  for,  965, 1000;  court-fee  on 


application  to  sue  as,  1038;  on  ap- 
plication to  appeal  as,  1039.  See 
Application,  Dispaupering,  Minor, 
Notice. 

Pawn,  suit  to  recover,  993,  996. 

Pay,  of  soldiers  exempt  firom  attach- 
ment, 569  ;  receipts  for,  exempt  from 
stamp-duty,  1097.     See  Salary. 

Payment,  to  innocent  purchaser  of 
money  found  on  accused,  249 ;  of 
money  under  decree,  562 ;  to  decree- 
holder,  563  ;  of  purchase-money  of 
immoveable  property,  586 ;  endorse- 
ment of,  1 1 23;  of  decree,  1148;  into 
court,  421,  619;  on  setting  aside 
decree  ex  parte,  511 ;  in  interpleader 
suit,  646  ;  in*  case  of  absconding  de- 
fendant, 650 ;  on  admission  of  trustee- 
ship, 657 ;  in  summary  suit  on  negoti- 
able instrument,  669 ;  proved  by 
oral  evidence,  though  receipt,  903. 
See  Mistake,  Money,  Partner. 

Pedigree,  statement  in,  875. 

Pedigree  cases,  evidence  in,  828.  See 
Kelationship. 

Penal  Code,  definitions  in,  64  ;  trial  of 
offences  under,  64. 

Penal  servitude,  201,  20J,  205. 

Penalties,  suits  for  statutory,  977  > 
under  Registration  Act,  1130-1132. 
See  Letters  of  administration. 

Pending  suit,  plea  of,  474;  stay  of 
execution,  556;  assignment,  617, 
690. 

Pensions,  exempt  from  attachment, 
569,  1095,  1097 ;  affidavit,  etc.  for 
receiving,  1095. 

Peons  for  serving  process,  1026, 

Peremptory  challenges,  2. 

Periodical  payment,  stamp  on  instru- 
ment securing,  1059. 

Periodically  recurring  right,  suit  to 
establish,  993. 

Perishable  property,  31,  428  ;  powers 
to  sell,  251  ;  sale  of,  571 ;  order  for 
interim  sale  of,  656. 

Persian  Gulf,  374. 

Personal  appearance,  of  accused,  138 ; 
of  party,  487,  501,  516,  688,  689; 
exemption  from,  709;  of  director, 
etc.,  638.     See  Summons,  Witness. 

Personal  injury,  place  of  suit  for,  479  ; 
limitation  of  suit  for,  979. 

Personal  interest  of  judge  or  magis- 
trate, 262. 

Personal  representative.  See  Executor, 
Legal  representative* 

Personal  resistance,  9. 

Personal  service,  exemption  from  at- 
tachment of  right  of,  568. 

Perversion  of  property,  suit  for,  981. 
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Petition,  Bzed  oonii-fee  on,  1037, 
1038 ;  in  roits  nnder  N*tivo  Con- 
▼ert«*  MarriAge  Di«iolntioB  Act. 
oourt-fee  on,  1040 ;  when  exempt 
Irom  ooart-fee,  loaa. 

Petition  of  Appeal,  a  10. 

Petty  Mteions.  Bombay  court  of,  69. 

Photographi,  891.  See  Copy,  Printing, 
Writing. 

Place  of  enquiry  or  trial,  13,  136-131  ; 
powers  as  to,  of  High  Court,  i  ag,  35 1 , 
Local  Government,  i  a6,  and  Govern- 
ment of  Indi»,  a53 ;  irregularity  as 
to,  355. 

Place  of  suing,  395.  39^,  477-483 ;  in 
case  of  High  Court,  708. 

PUint,  398 ;  suits  commenced  by,  493  ; 
language  of,  493;  content*  of,  493, 
494,  495 ;  signature  and  verification 
of,  495 ;  rejection  of,  497 ;  return  of, 
496,  497,  498;  amendment  of,  496, 
497 ;  procedure  on  admitting,  498  ; 
in  suits  by  Grovemment,  632;  in 
suits  against  Government  or  public 
officer,  634;  filed  by  minor  without 
next  friend,  639;  in  interpleader 
suit,  646,  757 ;  in  summMry  suit  on 
negotiable  instrument,  669 ;  forms 
of,  717-737;  for  compensation  upon 
wrongs,  743-753  ;  in  suit  for  specific 
property,  752-755  ;  for  special  relief, 
755-763 ;  when  exempted  from 
court-fee,  loai ;  dki  valorem,  court- 
fee  on,  1029,  1030;  fixed  court>fee 
on,  1040,  1041 ;  rejection,  return,  or 
amendment  of,  1143.  See  Concise 
statements. 

Plaintiff,  defined,  959 ;  substituting  or 
adding  new,  971.    See  Parties. 

Plans,  registration  of  document  con- 
taining,  mi.    See  Map. 

Plea,  of  guilty,  15  a  ;  in  summons  case, 
15a ;  in  warrant  oase,  156 ;  in 
sessions-trial,  161 ;  right  of  appeal 
how  affected  by,  209;  of  previous 
acquittal  or  conviction,  205  ;  of  lis 
alibi  pendens,  39a,  474.  i^MLimita* 
tion,  Misjoinder,  Tender. 

Pleader  defined,  63,  466;  appearance 
by,  in  disputed  possession  case,  iia  ; 
costs  of,  114;  sentence  in  presence 
of,  194;  appeal  presented  by,  a  10; 
no  right  to  be  heard  in  revision-pro- 
ceedings, a  18;  of  complainant,  con- 
trolled by  public  prosecutor,  339 ; 
in  magistrate's  court,  340;  acts 
which  may  be  done  by,  487 ;  ap- 
pointment of,  489;  service  of  pro- 
cess on,  489 ;  lien  of,  51a  ;  refusing 
or  unable  to  answer,  515 ;  service  of 
interrogatories  on,  516;    isaue   of 


oommiMloB  to,  623 ;  liability  oi,  in 
suit  by  or  against  minor,  639,  640 ; 
when  exempt  from  arrest,  709;  privi- 
lege of,  Q20 ;  his  suit  for  ooets,  limi- 
tation o^  986. 

Pleaders  in  Uie  mufaasal,  839,  Z173. 

Pledge,  stamp  on  instrument  oi  loan 
on,  1085 ;  by  whom  payable,  1061. 

Pledgee,  privilege  of,  92a. 

Police,  public  when  to  awriHt,  76; 
power  to  arrest  without  vFarraat,  80 ; 
arrest  of  parsons  obetmctiiig,  80; 
warrant  of  arrest  directed  to,  86; 
to  prevent  cognisable  offencee,  115 ; 
to  prevent  injury  to  public  property, 
115;  investigation  by,  116,  117; 
seurch  by,  120;  report  by,  lai ; 
final  report  by,  133;  oomplainaiits, 
etc.  not  required  to  accompany,  132  ; 
not  to  be  jurors,  164;  remarka  on 
the  Indian,  839;  confessions  made 
to,  or  in  custody  of,  871.  See  Com- 
missioners, Information,  Induce- 
ment. 

Police-diary,  123. 

Police-officer  who  may  be  made  a 
Special  Magistrate,  67 ;  or  a  public 
prosecutor,  339 ;  allowed  to  conduct 
prosecution,  240;  privilege  of,  919; 
powers  of  superior,  261. 

Police-powers  of  magistrates,  6. 

Polioe-report,  123;  cognisance  of  offence 
upon,  131. 

Police-station,  defined,  63;  officer  in 
charge  of,  63  ;  powers  of,  81,  87,  105, 
115,  121,  a6i ;  information  to,  1 16; 
investigation  by,  116-117.  See 
Bail,  Unlawful  assembly,  Weights 
and  measures. 

'  Policy  of  insurance,'  fonns  of  plaint 
in  suits  arising  out  of,  734-736 ; 
limitation  for  suit  on,  987;  de- 
fined, 105  a ;  not  making  out  duly 
stamped,  1076;  stamp  on,  1090, 
109 1 ;  paid  by  insured,  106 1 ;  en- 
gagement to  issue,  1096 ;  transfer  of, 
by  endorsement,  1097. 

Political  agent,  defined,  131 ;  eertifisate 
by,  130,  131 ;  copies  of  depositions 
before,  131 ;  issue  to,  of  commission 
fiir  examination  of  witnesses,  343; 
service  of  summons  by,  506. 

Poppy,  cultivation  of,  1095. 

Possession,  948,  note  3 ;  of  immoveable 
property,  restoration  of,  350;  pre- 
sumption arising  from,  913;  acqui'- 
sition  of  ownership  by,  973-975 ; 
court-fee  for  plaint  in  suit  for^  103 1, 
1039 ;  on  memorandum  of  appeal  in 
suit  to  obtain,  1039;  delivery  of, 
1 1 19.    See  Adverse  possession,  Dis- 
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puted  possession,  Hereditary  office, 
Immoveable    property,    Mortgagee, 
Muhammadan  female.  Wrongful  dis- 
possession. 
Possessions  of  the  Crown,  64. 
Post,  service  by,  506. 
Postage,  payment  of,  507. 
Postcards,  production  of,  92. 
Post-dating  bills  and  notes,  1076. 
Post-mortem  examination,  124. 
Post-ojQBce,   production  of  letters   in, 
9^f   93 1    exemption  of   officers  of, 
177. 
Post-office  Act,  offences  against,  129. 
Postponement  by  magistrate  of  issue 
of  process,  136  ;  of  commencement  of 
inquiry  or  trial,  184 ;  of  execution  of 
sentence     of     death     on    pregnant 
woman,  199  ;  of  execution  sale,  414 ; 
of  hearing,  509 ;  of  sale  of  attached 
property,  575,  576 ;  of  execution  sale 
of  immoveable  property,   585.     See 
Adjournment. 
Pounds  sterling,  conversion  of,  1058. 
Power  of  attorney  to  appear,  plead,  or 
act,  487,  488,  489 ;    person  holding 
general,  488 ;  by  military  man,  644 ; 
presumption  as  to,  899 ;  when  exempt 
from  court-fee,  1020 ;  defined,  1053  ; 
stamp  on,  1091 ;  under  Begistration 
Act,  1 1 14.    See  Advocate,  Mukht^- 
n^ma,  Yak^latnima. 
Powers  of  criminal  courts,  71-75. 
Pre-emption,  decree  in  suit  to  enforce 
right  of,  544 ;  limitation  for  suits  to 
enforce  rights  of,  946,  962,  968,  977 ; 
court-fee  in  suit  to  enforce,  1016. 
Pregnant  woman.    See  Commutation, 

Postponement. 
Preliminary    inquiry    by    magistrate, 

118. 
Preliminary  order  in  suits  for  accounts, 
administration,    and    dissolution    of 
partnership,    543,    545;    forms    of, 
778,  781. 
Prerogative  of  foreign  state,  424;   of 

Crown,  1005,  note  6. 
Prescription,  law  of,  940,  973,  note  4, 

975,  note  I. 
Presentee  may  stamp   bills,   etc.   re- 
ceived unstamped,  1068. 
Presenting  documents  for  registration, 
1 1 13,  1 1 14;  wills  and  authorities  to 
adopt,  H17,  in8. 
Preservation   of   property  subject    of 

suit,  656. 
Presidency  Magistrates,  3 ;  courts  of, 
68  ;  benches  of,  69 ;  ofiences  triable 
by,  71,  128-129;  sentence  by,  72; 
direction  of  warrants  of  arrest,  86; 
may  issue  search-warrants,  93 ;  may 


disperse  unlawful  assembly,  105 ; 
examination  of  complainant  by,  136 ; 
need  not  record  certain  reasons,  139, 
140,  182 ;  record  of  evidence  by, 
192 ;  form  of  judgment  of,  195 ; 
appeal  from  sentence  of,  209;  may 
refer  questions  of  law  to  High 
Court,  214 ;.  may  state  ground  of 
decision,  218;  contempts  of  authority 
o^>  235  »  ii^y  examine  witness  under 
commission,  243-244;  may  order 
prisoner  to  be  brought  up  for  ex- 
amination, 258,  259 ;  may  compel 
restoration  of  abducted  females;  261 ; 
may  award  compensation  for  ground- 
less arrest,  261.  See  Chief  Presi- 
dency magistrates.  Disputed  pos- 
session. Maintenance,  Security,  Wit- 
nesses. 

Presidency  Small  Cause  Courts,  fees 
chargeable  in,  10 1 3 ;  Presidency  S.  C. 
Courts  Act,  471. 

Presidency  towns,  police  in,  60,  76,  81, 
105,  261;  defined,  62;  to  be  'dis- 
tricts,' 65  ;  justices  of  the  peace  for, 
70 ;  commission  for  examination  of 
witnesses  in,  243;  service  within, 
505 ;  excluded  from  Civ.  Proc.  Code, 
c.  20,  as  to  insolvency,  11 50.  See 
High  Court,  Presidency  magistrates. 

Presumption,  from  refasal  of  accused  to 
answer,  183,  914;  as  to  genuineness 
of  certified  copies,  897 ;  as  to  docu- 
ments produced  as  records  of  evidence, 
898 ;  as  to  gazettes,  newspapers,  pri- 
vate Acts  of  Parliament,  and  docu- 
ments required  by  law  to  be  kept,  898 ; 
as  to  official  character,  898,  899; 
documents  admissible  in  England 
without  proof  of  seal  or  signature, 
899 ;  maps  or  plans  made  by  au- 
thority of  Government,  899  ;  collec- 
tion of  ]aw9  and  law-reports,  899; 
powers  of  attorney,  899;  certified 
copies  of  foreign  judiciaJ  records, 
900 ;  books  and  published  maps  and 
charts,  900;  telegraphic  messages, 
900;  due  execution,  etc.  of  docu- 
ments not  produced  after  notice,  900 ; 
documents  thirty  years  old  produced 
from  proper  custody,  901 ;  as  to 
appointment  of  public  officer,  902 ; 
as  to  absence  of  circumstances  bring- 
ing offence  within  exceptions,  910; 
as  to  ownership  of  person  in  pos- 
session, 912;  of  existenjie  of  facts 
likely  to  have  happened,  913;  from 
refusal  of  witness  to  answer,  914, 
928 ;  as  to  stamping  of  instrument, 
1058.  See  Adc^tion^  Ben^mf  pur- 
chase, Burden  of  proof.  Conclusive 
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eridraee,  FAmily  eoftom,  Foreign 
jadpneot,  Foreign  Uw,  Government 
revenue,  Hindti  family,  Hindd 
widow,  Idol,  Inference.  Interlinea- 
tiont.  Rape,  Ret  jadicato,  BeTenae, 
Tenure. 

PreventiTe  action  of  police,  115. 

Previoat  acquittal,  ban  subteqaent  inro- 
■ecution  for  lame  offence,  205 ;  how 
proved,  245. 

Previoua  conviction,  19;  of  Britisli 
•object  for  offence  committed  in 
Native  State,  130, 131 ;  when  set  ont 
in  charge,  143 ;  procedure  in  case  of, 
173 ;  bars  subsequent  prosecution 
for  same  offence,  205 ;  how  proved, 
345  ;  always  relevant,  829,  886 ;  of 
witness,  929. 

Previous  statements  in  writing,  cross- 
examination  as  to,  926. 

Price  of  goods,  tree*,  growing  crops, 
limitation  of  suits  for,  983. 

Price  of  work,  suit  for,  977,  983. 

Priests,  exempt  from  service  as  jurors, 
177  ;  confessions  to,  837. 

Primary  evidence  of  contents  of  docu- 
ments, 890. 

Princes,  suits  against,  11 52. 

Principal  and  agent,  order  in  suit  for 
account  between,  545 ;  burden  of 
proving  non-existence  of  relation  of, 
912;  limitation  for  principalis  suits 
against  agent,  987.  See  Account, 
Agent,  Factor,  Master. 

Principal  and  surety.     See  Surety. 

Ptinting,  890,  896,  897. 

Prison,  inspection  of  lunatic  in,  229 ;  ap- 
pointment of,  258.     See  Jail,  Jailor. 

Prisoner,  may  present  petition  of  appeal 
to  jailor,  210 ;  which  is  exempt  ft*om 
court-fee,  1022;  presidency  High 
Courts*  power  to  order  production  or 
release  of,  238 ;  service  of  summons 
00}  505 ;  need  not  appear  before 
registering  officer,  11 14,  1 117.  See 
Lunatic,  Presidency  magistrate. 

Prisoners  of  war,  suits  by,  635,  note  i. 

Private  alienation  of  property  after 
attachment,  574,  575. 

Private  documents,  896. 

Private  persons,  arrest  by,  82. 

Privileged,  defendant,  399,  506,  709; 
documents,  519,  note  6 ;  communica- 
tions, see  Witnesses. 

Privileges  of  judges  and  magistrates, 
918,919. 

Privy  Council.    See  Queen  in  Council. 

Prize  courts,  appeals  from,  699. 

Prize  money,  436,  note  i. 

Probate,  relevancy  of  judgment  of, 
880 ;  court-fee  on,  1033 ;  relief  as  to 


oonrt-fee  paid  thereon,  1022,  1023; 
penalty  where  too  low  a  court-fee 
has  been  paid  on,  1024;  when  ex- 
empted from  eonrt-fee,  1021. 

Proceedings.  See  Misodlaneoiu  pro- 
ceedings. 

Process  to  compel  appearance,  84-91; 
civil  process,  service  of,  488,  502, 
507,  707.  See  Agent,  Attorney, 
Collector,  Notice,  Pleader,  Summons. 

Process-fees,  507,  1025,  1026.  See 
Postage. 

Processes.    See  Mechanical  processes. 

Proclaimed  offender,  information  of, 
77  ;  arrest  of,  80. 

Proclamation,  for  person  absconding, 
88,  89 ;  for  removal  of  nuisance,  108 ; 
for  claimants  to  property  seized  by 
police,  250 ;  form  of,  347,  348 ;  of 
execution  sale,  414,  577,  578;  how- 
made,  579 ;  how  proved,  897. 

Proctor,  jndicial  notice  of,  888. 

Production  of  documents,  9,  501  ;  on 
which  plaintiff  sues,  499;  during 
snit,  519;  of  v^tnesses,  502.  See 
Document. 

Professional  communications,  920. 

Profits,  k  prendre,  959,  note  3.  See 
Mesne  profits,  Nett  profits.  Partner- 
ship. 

Prohibitory  orders,  in  case  of  attach- 
ment of  immoveable  property,  90, 
574 ;  in  case  of  attachment  of  move- 
ables, 570,  573,  574 ;  in  case  of  de- 
livery of  moveables  sold  in  execution, 
584 ;   forms  of,  784,  785,  786,   789, 

790- 
Prolixity  of  written  statements,  514. 

Promise  by  police  to  accused,  118,  119, 
184,  870.    See  Confession,  Pardon. 

Promissory  note,  deposit  of  gcvem- 
ment,  in  lieu  of  bail,  246  ;  parties  to 
suit  on,  484 ;  defined,  960 ;  limitation 
for  suits  on,  684, 985,  986  ;  stamp  on, 
1080.  See  Negotiable  instrument. 
Protest. 

Proof,  of  debts  of  judgment-debtor,  608; 
of  documents,  523. 

'Proper  court,'  1004. 

Property,  connected  with  offence,  for^ 
warding  of,  142  ;  disposal  of,  248- 
251 ;  trial  of  persons  previously  con- 
victed of  offences  against,  187 ;  re- 
stricted to  property  in  British  India, 
478;  of  insolvent,  420;  comprised  in 
order  under  Code  of  Criminal  Pro- 
cedure, c.  40, 982.  See  Confiscation, 
Destruction,  Disposal,  Dispossession, 
Disputes,  Extinguisher,  Forfeiture, 
Immoveable  property,  Moveable  pro- 
perty, Muhammadan  law,  Perishable 
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property,    Perversion,    Restoration, 

sanction,  Stolen  property,  SuspiciouB 

property.  Theft,  Trespass. 
Prosecution,  who  must  institute,  135 ; 

who  may  conduct,    240 ;    costs  of, 

259;    by  registenng  officers,  1131 ; 

under  Stamp  Act,  io77-    ^^^  ^^' 

charge,  Expenses,  False,  Limitation, 

Malicious  prosecution,  Opening  case, 

Sanction,  Withdrawal. 
Prosecutor,  private,   240;   public,   see 

Public  prosecutor. 
Protection,   of  magistrate,   etc.   using 

force  in   dispersing  assembly,  io6  ; 

of    witnesses,   408 ;     of    registering 

officer,  1 132. 
Protest  attesting  dishonour  of  bill  or 

note,  stamp  on,  1091 ;  by  master  of 

ship,  stamp  on,  1092 ;  stamp  on  note 

of,  1089. 

*  Proved,'  defined,  853. 

*  Province,'  defined,  62. 

Provincial  Courts  of  Small  Causes,  parts 
of  Civil  Procedure  Code  extending 
to,  715,  716. 

Provincial  expressions,  907. 

Proxy,  stamp  on,  1092. 

Public,  to  give  information  and  aid  to 
police  and  magistrates,  76 ;  order 
prohibiting  certain  nuisances  may  be 
directed  to,  112.     See  Affiray. 

Public  auction,  execution  sale  by,  577. 

Public  books,  registers,  and  records, 
entries  in,  878. 

Public  charities,  suits  relating  to,  431, 
671. 

Public  documents,  defined,  895 ;  cer- 
tified copies  of,  896  ;  how  proved, 
892,  896,  897.  See  Presumption, 
Records,  Secondary  evidence. 

Public  festivals,  judicial  notice  of,  888. 

Public  interest,  opinion  as  to  matter  of, 
874 ;  books  referred  to  for  informa- 
tion as  to  matter  of,  900. 

Public  notice,  prosecution  for  certain 
offences  against,  133;  procedure  in 
cases  mentioned  in  sec.  195,  231. 

Public  nuisances,  11 ;  conditional  order 
for  removal  of,  107  ;  oi-der  not  to 
repeat  or  continue,  1 1 1 ;  is  not  open 
to  revision,  215;  unauthorised  issue 
of  order  regarding,  254, 

Public  officers,  suits  against,  424,  676  ; 
defined,  468  ;  attacbuent  of  property 
in  custody  of,  572,  573  ;  commission 
for  examination  of,  622  ;  service  of 
summons  on,  633 ;  arrest  of,  634 ; 
may  be  exempted  from  appearing, 
634 ;  execution  of  decree  against, 
634,  635  ;  no  security  for  restitution 
of    property    taken    in    execution, 


675*676;  privilege  of,  919;  exemp-* 
tion  of  salary  of,  1 148.  See  Govern- 
ment servant.  Notice,  Public  ser^ 
vant.  Security. 

Public  place,  defined,  108. 

Public  property,  injury  to,  public  to 
aid  in  preventing,  76  ;  arrest  to  pre- 
vent, 115. 

Public  Prosecutor,  30 ;  defined,  62  ; 
to  conduct  prosecution  before  court 
of  session,  161 ;  directed  to  appeal 
in  case  of  acquittal,  210;  heard  in 
appellate  court,  211;  power  to  ap- 
point, 239  ;  may  plead  in  any  court, 
239  f  withdrawal  from  prosecution 
l>y»  239,  240 ;  to  have  notice  of 
application  for  transfer,  252. 

Public  records,  relevancy  of  entry  in, 
878.    See  Public  document. 

Public  right  or  custom,  opinion  as  to, 
874. 

Public  servants,  service  of  summons 
on,  85;  prosecution  of,  135;  con- 
cerned in  sales  under  Criminal  Pro- 
cedure Code  not  to  purchase,  263  ; 
entry  made  by,  878  ;  presumption  as 
to  appointment  of,  902  ;  official  com- 
munications to,  919;  exemption  of 
bonds  for  due  execution  of  office  of, 
1096  ;  registering  officers  to  be,  1 132  ; 
registration  of  documents  executed 
l>y>  ^I33«  S^^  Indemnity,  Official 
oaths,  Protection,  Sanction,  Seals. 

Public  utility,  1095. 

Public  worship,  474,  note  3. 

Punishment,  judgment  to  specify,  194. 
See  Commutation,  Death,  Eiiiiance- 
ment,  Fine,  Imprisonment,  Bemis< 
sion.  Solitary  confinement.  Trans- 
portation. 

Purchaser,  his  suit  for  possession,  994. 
See  Innocent  Purchaser,  Sale. 

Pursuit  of  offenders,  82. 

Quashing  commitments,  140,  255. 

Queen.     See  Crown,  State  offences. 

Queen  in  council,  criminal  appeals  to, 
207,  note  2  ;  appeals  to,  435,  692- 
699  ;  when  they  lie,  692,  693  ;  peti- 
tion for  leave  to  present,  693,  694 ; 
certificate  as  to  value  or  fitness,  694 ; 
admission  of,  695  ;  powers  of  court 
pending,  696  ;  procedure  to  enforce 
orders  of,  697  ;  application  for  ad- 
mission of  appeal  to,  looi ;  appli- 
cation to  enforce  order  of,  1005., 
See  Admission,  Certificate,  Order, 
Rules. 

Queen's  printer,  orders,  proclamations, 
etc.  printed  by,  897 ;  private  act 
printed  by,  898. 
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QoMiion  of  fMt,  reipeoiiTe  daiict  of 
judge  and  jurj  as  to,  169,  170. 

Qnettion  of  UW|  jiidffe*i  duty  m  to, 
169;  appeal  on,  a  10;  reference  of, 
by  presidency  magistrate,  314;  by 
jadge  of  High  Court,  214,  315.  See 
Second  app<^,  Special  case. 

Questioning  jury,  171. 

Questions  for  court  executing  decree, 
556.  Set  Criminating  questions,  In- 
decent questions,  Ins^ting  questions, 
Mesne  profits,  Oflentiye  questions. 

Qnetta,  810. 

Race,  i^ee  American,  European,  Euro- 
pean British  subject,  Hindt^  Muham> 
madan,  Natiye. 

Railway,  injury  to,  76. 

Railway  Act,  offences  against,  1 38. 

Railway  company,  seryice  of  summons 
on  senrant  o/^  85  ;  attachment  of 
salary  of  seryants  of,  571,  1 148. 

Railways  in  Natiye  States,  acts  in 
force  in,  373,  810,  849,  note  3,  958, 
note  I,  1 103,  note  1. 

RiljpuUlna,  acts  in  force  in,  373,  810, 
849,  note  3,  IOI3,  note  i,  1050, 
note  1,  1 103,  note  i. 

Rangoon,  seryice  of  process  within,  505. 

Rank,  provisions  as  to  persons  of,  506, 
709,  II 14,  1 1 17.  Set  Personal  ap- 
pearance. Privileged  persons,  Parda- 
nishlns. 

Rape,  presumption  as  to,  835. 

Rashness,  relevancy  of  fact  showing, 
86a. 

Rate  of  exchange,  698,  1058. 

Rateable  division  of  assets,  415  ;  of 
proceeds  of  execution-sale,  581,  583. 

Re-admission  of  appeal  dismissed  for 
default,  679 ;  dismissed  for  want  of 
prosecution,  1000. 

Re-arrest.     See  Escape. 

Recall  of  witnesses,  when  charge  altered 
by  court,  146  ;  in  civil  suit,  538, 1 146. 

Receipt,  on  return  of  document  admitted 
in  evidence,  534;  for  purchase-money 
of  moveables  sold  in  execution,  583 ; 
of  produce  of  mortgaged  land,  971 ; 
for  document  presented  for  regis- 
tration, ii3i;  defined,  1053;  obli- 
gation to  give  stamped,  1074,  1076  ; 
evading  duty  on,  1076 ;  stamp  on, 
1092 ;  exemption  of,  1096,  1097. 
See  Pay. 

Receiver,  for  management  of  property 
of  person  absconding,  89 ;  in  in- 
solvency, 419;  of  property  of  insol- 
vent judgment-debtor,  608  ;  effect  of 
order  appointing,  609;  to  give  se- 
curity and  collect  assets,  609 ;  duty  of, 


609 ;  remuneration  of,  610 ;  neglect- 
ing to  continue  suit,  617. 

Receiver  of  property  in  suit,  appoint- 
ment of,  438,  439,  658,  659  ;  com- 
mission and  powers  of;  658  ;  liabili- 
ties of,  659 ;  collector  when  ap- 
pointed, 659;  courts  empowered  to 
appoint,  659;  appeal  firom  orders 
as  to,  690 ;  form  of  appointment  o^ 
80a  ;  form  of  bond  given  by,  803  ;  of 
High  Court,  registration  of  docu- 
ment executed  by,  1133. 

Receiver  of  stolen  property,  residenoe 

o^,  77. 

Recital  of  &ct  in  acts  or  notifications, 
879. 

Recognisance,  limitation  for  suit  upon, 
99a  ;  exempt  from  court-fee,  102 1. 
See  Arrest,  Bail,  Bond,  Deposit. 

Recognised  agent,  defined,  see.  488  ; 
appearances,  etc.  by,487,488;  servioe 
of  process  on,  488  ;  for  Government, 
632 ;  for  princes  and  chiefe,  636  ; 
when  exempt  from  arrest,  702.  See 
Agent. 

Re-conveyance  of  mortgaged  property, 
1093. 

Recorder  of  Rangoon,  129,  471,  578, 
699. 

Recording  evidence,  189, 190, 191, 193, 
193, 194  ;  admitted  documents,  1145. 

Records  in  summary  trials,  159,  i^; 
of  inferior  criminal  courts,  power 
to  call  for,  315;  power  to  make  roles 
for  inspection  of,  361,  362  ;  power  of 
civil  court  to  send  for,  403,  532  ; 
by  registering-officers  of  substance 
of  statements,  1 1 3  5.  See  Confession, 
Deposition,  Entry,  Evidence,  Me- 
morandum, Narrative,  Public  docu- 
ments. 

Recovery  of  a  wife,  enforcement  of 
decree  for,  563,  564, 

Redemption,  place  of  suing  for,  477; 
form  of  plaint  in  suit  for,  76 1 ;  court- 
fee  in  suit  for,  1016.  See  Mortgage, 
Mortgagor. 

Reduction  of  bail,  341 ;  of  court-fees, 
1039  ;  of  stamp-duty,  1055. 

Re-examination,  935  ;  of  witness  who 
has  departed,  1146. 

Reference  of  questions  of  law,  26 ; 
by  Presidency  Magistrate  to  High 
Court,  314 ;  to  arbitration,  439,  6&; 
of  questions  to  High  Court,  437,  700, 
701 ;  of  cases  under  Stamp  Act, 
1068, 1069.  See  Confirmation,  Special 
case. 

Reformatories,  confinement  of  youthful 
offenders  in,  203. 

Refreshing  memory,  932. 
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Refund,  of  legacy  or  assets,  suits  for, 
983  ;  of  court-fee  paid  on  memo- 
randum of  appeal,  1019  ;  on  applica- 
tion for  roYiew  of  judgment,  1019 ; 
of  excess  court-fee  on  probate  or 
letters  of  administration,  1032, 1033; 
of  penalty  paid  under  Stamp  Act, 
1065.  Set  Allowance,  Negotiable 
Instrument. 

Aefosal,  to  give  name  and  residence  to 
police,  81 ;  to  plead,  161 ;  to  give 
evidence,  406;  1>o  accept  service, 
503;  to  aiuwer  interr<^torie8,  517, 
518  ;  of  party  to  give  evidence,  534 ; 
to  allow  applicant  to  sue  as  pauper, 
630,  631 ;  of  arbritrator  or  umpire, 
661 ;  to  register,  1137-1130. 

Kegister,  of  summary  trials,  159 ;  of 
suits,  498,  558;  form  of,  770;  of 
appeals,  676  ;  form  of,  806;  of  second 
appeals,  808 ;  of  collector's  office, 
extract  from,  554. 

Begister-books,  1121. 

'  B^stered,'  960. 

Begistered  contract,  suits  for  breach 
of,  991. 

Begistering  officers,  exemption  of,  1 1 33 . 

Begistrar,  when  deemed  a  civil  court, 
333 ;  of  chartered  High  Court,  708, 
1133}  o^  Small  Cause  Courts  may 
state  cases,  711  ;  of  district,  1105  ; 
registration  by,  1113  ;  special  duties 
of,  1 1 35;  superintendence  by,  11 36. 

B^stration  of  documents,  repealed 
enactments  relating  to,  1008 ;  of 
documents  optionally  registrable, 
1 1 20.    See  Bc^ster,  Will. 

Begistration  Act,  1 103- 1 134;  objects 
of,  1006  ;  contents  of,  1099-1103. 

Begular  appeals,  434,  note  3. 

Be-hearing,  438;  on  application  of 
respondent,  679 ;  by  court  of  review, 
706  ;  of  appeal  heard  ex  parte,  1000. 

Bejection,  of  plaint,  196,  497,  1143;  of 
written  statements,  514,  515 ;  of 
inadmissiUe  documents,  523  ;  of  ap- 
appeal  for  failure  to  furnish  security, 
677  ;  of  application  by  pauper,  629  ; 
of  memorandum  of  appeal,  674. 

Belationship,  statement  as  to,  874, 
875 ;  opinion  as  to,  885. 

Release,  of  persons  imprisoned  for  fail- 
ing to  give  security,  103,  104 ;  of 
accused  when  evidence  deficient, 
121;  of  appellant  on  bail,  213;  on 
bail,  241 ;  from  attachment,  532, 
533 1  of  property  from  attachment, 
576;  of  judgment-debtor  on  pay- 
ment, 601 ;  of  judgment-debtor  un- 
able to  pay  amount  of  money-decree, 
1 1 38 ;  of  judgment-debtor  on  ground 


of  illness,  iiZ9,i  stamp  on  instru- 
ment of,  1093 ;  by  whom  payable, 
J061. 

Belevancy,  sections  of  Evidence  Act 
on,  819;  Mr.  Whit  worth's  rules  as  to, 
820 ;  Sir  J.  Stephen's  definitions  of, 
820.  821;  of  facts,  853-886;  judge 
decides  questions  as  to,  169.  See 
Admissions,  Character,  Conduct^ 
Course  of  business.  Custom,  Damages, 
Good  faith.  Identity,  Intention,  Mo- 
tive, Negligence,  Opinion,  Bashness, 
Bight,  Statement. 

'  Belevant,*  851,  and  notes  2  and  3. 

Beligion.    See  Ministers,  Priests. 

Beligious,  endowments,  672,  note  4  ; 
feelings,  wounding,  compoundable, 
185 ;  foundation,  opinions  as  to,  884 ; 
rites,  474. 

Belinquishment  of  part  of  claim,  490- 

494. 
Bemainderman,  limitation  for  suit  for 

possession  by,  995. 
Bemand  of  accused   person,   184;    of 
case  by  appellate  court,  680,  681  ; 
order  for  appealable,  690. 
Bemission  of    sentence,   23,   204 ;    of 
punishment,  202,  205  ;  in  case  of  con- 
tempt, 233  ;  of  court-fees,  481, 1029  ; 
of  stamp-duty,    1055  ;    of  penalties 
under  Stamp  Act,  1067.     See  Com- 
mutation, Pardon. 
Bemitter  of  award,  663. 
Bemoval   of  judges,  magistrates,  and 
justices  of  the  peace,  71 ;   of  judge 
before  conclusion   of  suit,  537 ;    of 
attachment  before  judgment,  653. 
Bent,  execution  of  decrees  for,  569 ; 
right  of  party  paying,  in  respect  to 
ssJeable  tenure,  657  ;  suit  for  arrears 
of,  joined  with  suits  for  land,  491 ; 
limitation  for  suit  for,  990  ;   suit  for 
abatement  of,  1017  ;    notice  of  en- 
hancement of,  1021 ;  application  to 
deposit,  1038. 
Bent-free  land,  limitation  of  suits  for 

resuming  or  assessing,  993. 
Bent-suits,  summary  character  of,  1 135. 
Be-payment  of  court-fee  paid  on  com- 
plaint, 1028. 
Beply  by  party  beginning,  535. 
Beport  by  officer  in  charge  of  police 
station,   117,    123;    by  subordinate 
police  officer,  121;  of  chemical  ex- 
aminer,  245  ;    of  seizure  by  police, 
253 ;     of  commissioner  for  local  in- 
vestigation, 625 ;    of  commissioners 
to  make  partition,  626.     See  Copy. 
Beports  of  rulings  of  foreign  courts^ 

879. 
Bepresentative^  presentation  of  docu- 
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ment  hj,  for  regittration,  1114;  of 
Her  MajMiy  or  the  Government  of 
India,  11 14;  of  deoeMed  defendant, 
looi  ;  defined,  1104.  See  Legal 
representative. 

Representatives,  of  a  claBS,  485;  of 
parties,  556,  note  13,  1148. 

Reprieves,  aof.    See  Pardon. 

Re-sale  of  immoveable  property  in  de- 
fault of  payment  of  purchase-money, 
586. 

Rescission  of  contract,  form  of  plaint 
in  sait  for,  755 ;  limitation  for  suit 
for.  99a 

Rescue,  pursuit  and  re-arrest  on,  83. 

Reserving  questions  arising  in  original 
criminal  jurisdiction  of  Higli  Court, 
ai4,  315. 

Re-settling  issue  by  appellate  court, 
6^81. 

Residence,  479,  note  i. 

Residence  out  of  British  India,  6a  i. 

Resistance  to  arrest,  78 ;  to  execution 
of  decree,  416;  for  possession,  598, 
599 ;  to  delivery  of  immoveable 
property  sold  in  execution,  999. 

Res  judicata,  39a,  393,  474,  475,  879, 
note  a,  881,  note  a  ;  when  civil  court 
has  awarded  compensation  for  im- 
proper  arrest,  attachment  or  injunc- 
tion, 653,  656. 

Respondent,  notice  to,  678, 679 ;  objec- 
tions by,  to  decree,  680, 1 154  ;  court- 
fee  on  objection  by,  1020. 

Respondentia-bond,  stamp  on,  1093; 
by  whom  payable,  1061. 

Restitution  of  conjugal  rights,  564,  981. 

Restoration  of  abducted  females,  a6i. 

Restraint  of  persons  arrested,  79.  See 
Prisoner. 

Resulting  trusts,  964,  note  6. 

Resumption-suits,  381, 993. 

Re-taking  of  person  escaped  or  rescued, 
83  ;  judgment-debtors'  property  or 
person,  555. 

Retirement  of  j  ury ,  171. 

Retracting  confessions,  840. 

Re-trial  of  accused  after  discharge  of 
jury,  17a. 

Return  of  commission,  344;  of  com- 
mission to  examine  witnesses,  623; 
of  complaint,  136 ;  of  plaint,  for 
amendment,  496,  11 43;  to  be  pre- 
sented to  proper  court,  497 ;  pro- 
cedure on,  498 ;  of  documents  pro- 
duced at  first  hearing,  523 ;  of  docu- 
ments admitted  in  evidence,  524 ;  of 
memorandum  of  appeal,  674 ;  of 
registered  document,  11 24;  of  re- 
jected documents,  1 145  ;  of  price  to 
purchaser,  588,  589 ;  of  wari-ant  on 


exeentionof  sentence,  304;  of  written 
statement,  5 1 4 ;  to  British  India,  966, 
note  4.  ^ 

Revenue  agents,  when  exempt  from 
arrest,  709,  710.  See  Legal  prac- 
titioners. 

Revenue  arrears,  978,  979. 

Revenue  court,  its  power  as  to  con- 
tempts and  certain  offences,  231, 
333 ;  court-fee  on  application  to, 
1037,  1038;  on  mukhtkmibDa  pre- 
sented to,  1039;  power  to  modify 
Civ.  Proc.  Code  in  application  to, 
1 14 1 .  See  Chief  controlling  reTenne 
authority. 

Revenue  officer,  exempted  from  serving 
as  juror,  177 ;  privilege  of,  919.  See 
Commissioners,  Partition. 

Reversal  of  sentence  for  error  in  charge, 
etc.,  356,  357. 

Reversioner  of  servient  tenement,  975 ; 
limitation  for  suit  for  possession  by, 

995- 
Review  of  judgment,  in  criminal  cases, 

195  ;  in  civil  cases,  438,  703-706  ; 
notice  to  show  cause  against  grant 
of,  809;  delay  in  applying  for,  961  j 
limitation  for  application  for,  965, 
999,  1000 ;  for  application  to  restore 
rejected  application  for,  998;  court- 
fee  on  application  for,  103 1 ;  refiind 
of,  1019.     See  Clerical  error. 

Revision,  36 ;  of  order  prohibiting 
nuisance,  1 1  a  ;  of  list  of  jurors  and 
assessors,  178;  of  conviction  on 
evidence  not  wholly  recorded  by 
convicting  magistrate,  188;  of 
sentence  of  whipping,  aoa ;  power 
of,  315-317 ;  High  Court's  power 
of,  317;  need  not  hear  parties  on, 
318 ;  suspension  and  release  pend- 
ing, 317 ;  execution  of  order  on, 
318;  of  order  relating  to  bail, 
341 ;  of  order  on  forfeiture  of 
bond,  347 ;  of  order  regarding  dis- 
posal of  property,  249 ;  award  of 
compensation  on,  359  ;  of  civil  pro- 
ceedings by  High  Court,  438,  701, 
70  a  ;  of  decisions  under  Stamp  Act, 
1069.     See  Cancellation,  Records. 

Revivor  of  judgment,  decree,  etc.,  1005. 

Revocation  of  trust,  stamp  on,  1093. 

Right,  to  reply  by  prosecutor,  167 ;  to 
sue  for  damages,  not  attachable, 
568;  facts  relevant  where  question 
is  as  to  existence  of,  861 ;  opinion  as  to 
existence  of  general,  884  ;  statement 
of  opinion  as  to  existence  of  public, 
874  ;  limitation  for  suit  to  establish 
periodically  recurring,  993  ;  to  per^ 
sonal    service,   568;    of   occupancy, 
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court-fee  on  plaint,  etc.,  in  suit  to 
establish  or  disprove,  1039  »  ^  ^^* 
hance  rent  of  tenant  having,  10 17. 

Right  to  begin,  215,  note  2,  406,  407,- 
535  >    ckn  hearing  appeal,  678.     See 
Cause  of  action.  Survival. 

Right  of  way ;  see  Easement. 

Rigorous  imprisonment,  commutation 
of  sentence  of,  205. 

Riot,  suppression  of,  76  ;  prohibition  of 
act  likely  to  cause,  iii. 

Rioting,  security  on  conviction  of,  97. 
See  Unlawful  assembly. 

Ritual,  391. 

Robber,  resort  of,  77. 

Robbeiy,  information  of,  76. 

Roman  Catholic  priests,  837.  See 
Priests. 

Rule  of  the  road,  judicial  notice  of, 
888. 

Rules  for  guidance  of  magistrates' 
benches,  68;  for  distribution  of 
business  among  magistrates'  benches, 
and  assistant  Sessions  Judges,  68 ; 
for  courts  of  Presidency  Magis- 
trates, 69 ;  of  practice  for  criminal 
courts,  782 ;  as  to  commissioners 
for  local  investigations,  624 ;  relating 
to  appeals  to  Queen  in  Council,  698  ; 
having  the  force  of  law,  judicial 
notice  of,  887 ;  as  to  costs  of  pro- 
cesses, 1025 ;  for  supply,  etc.  of 
court-fee  stamps,  1027 ;  under  Stamp 
Act,  1073,  1074 ;  under  Code  of  CivU 
Procedure,  sec.  320,  1149. 

Ruling  Chief,  suits  by  or  against,  636. 

Salaries,  attachment  of,  571 ;  when 
exempt  from  attachment,  569,  1148. 

Sale,  of  attached  property  of  proclaimed 
offender,  90;  of  attached  property, 
power  to  order,  577  ;  in  execution, 
general  rules  as  to,  577-583 ;  as  to 
moveables,  583-585;  as  to  immove- 
able property,  585-597  ;  of  perishable 
property,  658;  of  stamps,  rules  as 
to,  1073;  breach  of  such  rules,  1077. 
See  Adjournment,  Bidding,  Collector, 
Conditions,  Confirmation,  Co-sharer, 
Decree-holder,  Delivery,  Deposit,  In- 
cumbrance, Irregularity,  Officers, 
Preemption,  Proclamation,  Purchaser, 
Besale,  Vesting. 

Saleable  tenure,  power  to  give  imme- 
diate possession  of,  657. 

Sales,  limitation  for  suits  to  set  aside 
certain,  978. 

Salt-sources,  373. 

Salvage.    See  Assessors. 

Samples,  order  authorising  taking  of, 
656. 


Sanction,  to  entertain  complaints,  14; 
of  Govemor-Greneral  in  Council  to 
prosecution  for  acts  done  in  dispers- 
ing unlawful  assembly,  106;  to 
prosecution  for  contempts,  etc.,  133, 
134 ;  to  prosecution  of  judges  and 
certain  public  servants,  135 ;  to 
prosecution  of  offence  stated  in  new 
or  altered  charge,  146;  to  prosecu- 
tion of  accomplice  for  false  evidence, 
182,  183. 

Sanity.     See  Opinion. 

Satisfaction  of  judgment-debt,  agree- 
ment to  give  time  for,  562. 

Scandalous  questions,  928.  See  Con- 
tempt. 

Schedule,  defined,  64 ;  of  creditors  and 
debts  of  judgment-debtor,  608. 

Scheduled  districts  to  which  Civil 
Procedure  Code  has  been  extended, 
465,  note  2;  to  which  Specific  Re- 
lief Act  has  been  extended,  1168, 
1 169. 

Scientific  societies,  suits  by  and  against, 

425. 
Scrip,  stamp  on  certificate  evidencing 

title  to,  1082. 

Seal,  of  warrant  of  arrest,  8,  85 ;  com« 
parison  of,  830;  judicial  notice  of, 
888 ;  use  of,  for  certified  copies,  896 ; 
presumption  as  to,  896 ;  of  regis- 
tering officers,  1 107. 

Sealing  summons,  500. 

Seaman's  wages,  suit  for,  989. 

Search,  by  person  authorised  to  arrest, 
78 ;  by  police,  78, 119-1 20 ;  of  arrested 
persons,  79;  of  house  suspected  to 
contain  stolen  property,  93 ;  of  closed 
place,  95 ;  for  persons  wrongfully 
confined,  95 ;  by  magistrate,  96 ;  for 
false  weights  and  measures,  115  ;  by 
police  officer,  119,  120. 

Search-warrant,  9 ;  when  issued,  93 ; 
restriction  of,  93 ;  execution  of,  95, 
96 ;  issued  by  unempowered  magis- 
trate, 254.  See  List,  Occupant, 
Witness. 

Second  appeals  in  criminal  cases,  210; 
in  civil  cases,  434,  687,  688. 

Second-class  magistrate,  appeal  &om 
sentence  of,  208.  See  Magistrate  of 
the  second  class. 

Secondary  evidence  of  contents  of  docu- 
ments, 891 ;  not  given  without 
previous  notice  to  produce,  893. 

Secretary  of  corporation  or  company, 
638. 

Secretary  of  State  for  India  in  Council, 
suits  by  or  against,  632-634 ;  security 
not  required  from,  676;  limitation 
for  suit  by  or  on  behalf  of,  997.    See 
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Ag«iit,  Appeanuice,  Deeree,  Notice, 
Summont. 

Seourity,  for  keeping  the  peaoe,  9 ;  for 
good  behaviour,  i  o,  90 ;  for  Attendance 
before  court,  85 ;  for  keeping  the 
peace  on  conviction,  97;  in  other 
ca«et,  08;  appeal  from  order  for, 
207;  demanded  by  unempowered 
majgiitrate,  254;  for  appearance  of 
witneu,  534 ;  from  jadgment-debtor, 
555;  for  coeta  on  application  for 
trantfer  of  criminal  case,  253;  in 
civil  euiti,  431,  617,  620,  621,  note 
8,  641,  670;  Irom  appellant,  676, 
677 ;  by  pauper  plaintiff,  424 ;  from 
next  finend  or  guardian  ad  litem, 
643;  for  appearance  of  defendant, 
650;  given  by  receiver,  659;  on 
staying  or  executing  decree  under 
appeal,  675,  6^6,  696;  for  costs  of 
respondent,  694-696 ;  stamp  on 
broker*s  note  on  sale  of,  1089.  See 
Bond,  Costs,  European  British  sub- 
ject, Merger,  Release. 

Seduction,  limitation  for  suit  for,  980. 

Seed-grain,  exempt  from  execution, 
1 148. 

Seisure,  of  property  by  police,  250 ;  of 
moveable  property  in  debtor's  pos- 
session, 571. 

Sentence,  in  case  of  conviction  of 
several  offences  at  one  trial,  74 ;  on 
escaped  convict,  2031;  on  offender 
already  sentenced  for  another  offence, 
205 ;  when  not  appealable,  209 ; 
severity  of,  a  matter  of  law,  210. 
See  Appeal,  Commutation,  Confirma- 
tion, Death,  Enhancement,  Execution, 
Fine,  Imprisonment,  Pardon,  Penal 
servitude,  Revision,  Solitary  con- 
finement. Suspension,  Transporta- 
tion. 

Sentences  which  may  be  passed  by 
courts,  72  ;  aggregate,  74.  See  Com- 
bination. 

Separate  trials  of  causes  of  action,  492. 

Sepoys  exempt  from  arrest  for  debt, 
418. 

Sequestration   of   corporate   property, 

425- 

Series  of  letters,  etc.,  statement  forming 

part  of,  879. 

Servants,  employed  by  receiver,  658, 
note  4 ;  of  legal  practitioners,  privi- 
lege of,  921. 

Service,  breach  of  contract  of,  135, 185. 
See  Master  and  servant. 

Service,  of  summons  on  person  added  as 
defendant,  486 ;  rules  as  to,  502 ; 
through  head  of  ofi&ce,  633 ;  on 
corporation    or   company,   637;    on 


<Aoen  and  sdldierB,  645  ;  of  process 
of  chartered  High  Court,  707. 

Sessions  cases,  power  to  order  oommit- 
•     ment,  etc  ii,  216.    See  Goart    of 
Session. 

Sessions  divisions,  65. 

Sessions  judge,  sentence  by,  73 ;  his 
jurisdiction  over  K  B.  subjects,  219. 

Sessions  trial.    See  Court  of  Session. 

Set^yff,  400,  401 ;  allowance  o£^  to  be 
set  forth  in  plaint,  494 ;  particulars 
of,  511;  effect  of,  512;  ganuahae, 
570.  note  4;  of  costs.  410,  547 ;  de- 
cree in  case  of  allowance  of,  545 ; 
appeal  frx>m  order  allowing  or  dis- 
allowing, 689 ;  equitable,  1 136, 1 147. 
See  Cross-decrees,  Plaint. 

Sets  of  bills  or  marine  policies,  not 
drawing  full  number  of,  1076. 

Setting  aside  decrees  ex  parte,  511; 
sale  of  immoveable  property,  588. 

'Settlement,'  1053;  stamp  on,  1093; 
when  several  instruments  used, 
1054  ;  by  whom  payable,  1061. 

Settlement  of  issues,  404. 

Share,  of  undivided  revenue  -  paying 
estate,  decree  for  separate  possession 
of,  567 ;  of  intestate's  property,  limit- 
ation for  suit  for,  992. 

Shares,  attachment  of,  570 ;  broker 'u 
sale  of  attached,  583  ;  delivery  or 
transfer  of,  584 ;  transfer  of,  1056  ; 
stamp  on  agreement,  etc.  relating 
to  sflJe  of,  1078 ;  on  certificate  evi- 
dencing title  to,  1082  ;  on  transfer 
of,  1094.    See  Company. 

Sheriff,  1 133. 

Ship.  See  Bottomry  bond.  Charter 
party,  Deserters,  High  seas,  Master, 
Protest,  Respondentia  bond,  Ship- 
ping-order. 

Shipping-order,  stamp  on,  1093. 

Shop-book,  production  of,  499;  entry 
in,  499,  1 145.    (See  Account  books. 

Sickness  of  juror,  164;  of  prisoner, 
165;  of  judgment-debtor,  1139. 

Sign  manual  of  the  Sovereign,  judicial 
notice  of,  888. 

Signature,  of  warrants  of  arrest,  8  ;  of 
chemical  examiner's  reports,  245  ;  of 
plaint,  495 ;  of  summons,  500 ;  of 
written  statement,  514;  of  gazetted 
officer,  judicial  notice  of,  888  ;  proof 
of,  894 ;  defined,  1 104.  See  Docu- 
ments, Presumption,  Sign  manual. 

*  Signed '  defined,  467,  468. 

Signs,  dumb  witness  may  testify  by,  91 8. 

Simple  imprisonment,  commutation  of 
sentence  of,  205. 

Sittings  of  High  Court  for  exercise  of 
original  criminal  jurisdiction,  180. 


INDEX. 


I219 


Slander,  suit  for,  not  by  pauper,  628 ; 
limitation  for,  980. 

Small  Oanse  Courts  not  to  attach 
immoveable  property,  532  ;  judg- 
ments of,  540 ;  suits  excepted  from 
cognizance  of,  1 147. 

Small  causes,  questions  as  to  juris- 
diction in,  1 136. 

Soldiers,  when  exempt  for  arrest  for 
debt,  418 ;  receipts  by,  1097.  See 
Army,  Military,  Pay. 

Solitary  confinement,  ma^strates  who 
may  sentence  to,  72,  73. 

Sovereign  prince,  suit  by  or  against,636. 

Special  appeals,  434,  note  3. 

Special  case,  430 ;  stated  by  arbitrators 
or  umpire,  663 ;  stated  by  parties, 
667, 668.  See  Arbitration,  Reference. 

Special  jurors,  174,  175. 

Special  jury,  162. 

Special  laws,  of  limitation,  15,  16,  951, 
952  ;  of  criminal  procedure,  59;  of 
civil  procedure,  470 ;  of  evidence, 
822,823. 

Special  magistrates,  67. 

Special  means  of  knowledge,  opinions 
of  persons  having,  884,  885. 

Speciiic  injury,  suit  for  act  not  action- 
able without,  972. 
/Specific  moveable,  enforcement  of  de- 
cree for,  563. 

Specific  performance,  suits  for,  473, 
note  I ;  enforcement  of  decree  for, 
564  ;  forms  of  plaint  in  suit  for,  761, 
762 ;  limitation  for  suit  for,  990 ; 
court-fee  in  suit  for,  1016.  See  In- 
junction. 

Specific  property,  forms  of  plaint  in 
suits  for,  752-755- 

Specific  relief.  See  Declaratory  decree, 
Immoveable  property.  Injunction, 
Moveable  property.  Receiver,  Specific 
performance. 

Spoiled  stamps,  allowance  for,  1070, 
1071. 

Stamp  Act,  Indian,  1050-1098 ;  con- 
tents  of,  1047-1049. 

Stamp  duties,  how  paid,  1055. 

Stamp  law,  trial  of  persons  previously 
convicted  of  ofiences  against,  187. 

Stamping,  presumption  of  proper,  900. 
See  Mistake,  Necessity,  Negotiable 
instrument. 

Stamps,  counterfeit,  94 ;  repealed  enact- 
ments relating  to,  1007  ;  court-fees 
collected  by,  1027 ;  allowance  for 
misused,  1072 ;  adhesive,  1056,  1075  ; 
impressed,  1056  ;  not  required  for 
use,  1073 ;  rules  as  to  supply  and 
sale  of,  1073. 

Standing  counsel,  240. 


Standing  timber,  1 104. 
State,  evidence  as  to  affairs  of,  919 ; 
document    relating    to    matters  of^ 

933. 
State  of  mind  or  body,  facts  showing 

existence  of,  862. 

State-offences,    prosecution    for,    134, 

135- 

State-prisoners,  information  as  to  es- 
cape of,  76 ;  laws  relating  to,  238. 

Statement,  to  police,  118;  power  to 
record,  1 10 ;  irregularity  in  record- 
ing, how  cured,  256  ;  of  questions  in 
form  of  issue,  526 ;  of  case  for 
Courtis  opinion,  667  ;  forming  part  of 
another  statement,  etc.,  879;  by  per- 
son who  cannot  be  called,  873-^77  ; 
made  under  special  circumstances, 
877-879.  See  Admission,  Cause  of 
death.  Charts,  Concise  statements. 
Conversation,  Custom,  Deceased  per- 
sons, Entries,  Foreign  law.  Maps, 
Plans,  Public  right.  Recitals,  Re- 
lationship, Reports. 

Status.  See  Declaratory  decree.  Legal 
character. 

Stay,  of  proceedings,  where  no  com- 
plaint, 154;  where  assessor  unable 
to  attend,  165  ;  where  accused  ap- 
pears insane,  227;  where  all  de- 
fendants do  not  reside  within  juris- 
diction, 480;  in  interpleader-suit, 
648  ;  appeal  from  order  for,  688 ; 
limitation  how  affected  by,  967 ; 
of  execution,  411,  412,  555,  556; 
execution  of  decree  under  appeal,675. 

Stealing,  enquiry  into,  etc.,  128.  See 
Theft. 

Step-child,  235,  note  6. 

Steps  in  aid  of  execution,  1002,  note  7. 

Stock,  valuation  of^  1058 ;  stamp  on 
certificate  evidencing  title  to,  1082  ; 
stamp  on  broker's  note  of  purchase 
or  sale  of,  1089. 

Stolen  property,  report  of  residence  of 
receiver  or  vendor  of,  77 »  arrest  of 
persons  possessing,  80;  search  of 
house  suspected  to  contain,  93  ;  juris- 
diction to  try  dishonest  receiver  of, 
127;  summary  trial  of  dishonest 
receipt  of,  158;  innocent  pui*chaser 
of,  249;  presumption  from  posses- 
sion of,  913 ;  limitation  for  suit  for, 
982.  See  Habitual  offender.  Pay- 
ment, Search,  Suspicious  property. 

Stop-order,  573,  note  2. 

Stoppage  of  execution-sale,  580. 

Strict  construction,  rule  of,  949. 

Striking  out  issues,  526. 

Sub-districts  under  Registration  Act, 
1 105. 
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Sob-diTisioDy  defined,  63  ;  of  district, 
^5f  ^ !  power  to  alter  limita  of,  65. 

Sab-divisional  magistrate,  66,  67 ; 
ordinary  powerg  of,  74 ;  additional 
powers  of,  75 ;  when  he  noay  call 
for  records  of  inferior  courts,  315; 
may  withdraw  or  refer  cases,  235. 
Ste  Cantonment,  Magistrate. 

Submission  of  case  to  High  Court,  1 7  a ;  of 
sentences  for  confirmation,  197,  198. 

Subordinate  magistrate,  66 ;  may  sub- 
mit proceedings  for  severer  sentence, 
187.  i^ee  Magistrate  of  the  second 
class.  Magistrate  of  the  third  class. 

Sub-registrar,  when  deemed  a  civil 
court,  333;  appointment  of,  1105; 
special  duties  of,  1125. 

Subsistence  allowance  of  judgment- 
debtor,  417,  603. 

Subsisting  decree,  589,  note  4. 

Substituted  service,  504. 

Substitution  of  plaintiff,  ^84. 

Successive  disabilities,  946,  962. 

Successor  of  judge  or  magistrate,  188, 
aoo,  537  (1146),  540. 

Sufficient  time  for  appearance  of  de- 
fendant, 501. 

Suicide,  enquiry  into,  134. 

Suit,  to  establish  right  to  attached  pro- 
perty, 576 ;  in  case  of  refusal  by 
registrar,  11 29;  by  person  injured 
by  irregularity  in  execution  sale  of 
moveables,  583 ;  when  instituted  for 
purposes  of  limitation,  961.  See 
Fending  suit,  Secretary  of  State, 
Slander,  Stay  of  proceedings. 

Suits  Valuation  Act,  1043-1046. 

Summary  procedure  on  negotiable  in- 
struments, 669-671. 

Summary  rejection  of  appeal,  211. 

Summary  trials,  18,  157-160;  by  un- 
empowered  magistrate,  255 ;  no 
appeal  from  certain  sentences  in, 
209.     Sie  Language. 

Summing-up  case  by  prosecutor,  166. 

Summoning  jurors,  in  presidency 
towns,  175  ;  in  mufassal,  176. 

Summoning  witnesses,  for  defence  when 
accused  committed,  141 ;  in  civil  suit, 

529- 
Summons,  in  criminal  cases,  form  of, 

84*  346,  351  ;  service  of,  8,  84,  85  ; 
proof  of,  85 ;  warrant  in  lieu  of,  or 
in  addition  to,  91 ;  to  produce  docu- 
ments, 92;  in  case  of  demand  for 
security  for  good  behaviour,  etc., 
100;  to  witness  to  attend  before 
police,  118,  135;  for  offience  com- 
mitted beyond  local  jurisdiction,  129; 
to  accused,  137 ;  to  witness  to  appear 
at  inquiry  or  trial,  139,  141,  153, 


155»  '57»    ^  jurors  and  assesBorv, 
179 ;  by  court  to  witness,  258. 

Summons,  in  civil  cases,  issue  and 
service  of,  398,  399;  to  witness,  405, 
406 ;  to  added  defendants,  486  ;  to 
defendant,  500,-502 ;  for  final  dis- 
posal, 501  ;  to  settle  issues,  501  ; 
service  of,  502-507 ;  on  witnesses, 
531*  534!  iii  suit  against  public  of- 
ficer, 633 ;  on  corporation  or  com- 
pany, 637  ;  on  military  men,  645  ; 
for  attendance  of  witnesses,  529— 
531 ;  to  produce  document,  531 ; 
how  served,  531 ;  time  for  serving, 
531  ;  in  summary  suit  on  n^otiable 
instrument,  669;  of  foreign  court, 
713;  forms  of,  771,  773;  delivery 
or  transmission  of,  1143.  See  'De- 
fendant,  Document,  Letter,  Process, 
Receipt,  Substituted  service,  War- 
rant, Witness. 

Snmmons-case,  defined,  64 ;  appearance 
of  accused  at  trial  of,  138;  non-ap- 
pearance of  complainant,  153  ;  proce- 
dure in  trying,  17,  153-154;  sum- 
moning witnesses  in,  153;  sam- 
marily  triable,  158 ;  sentence  in, 
194.  See  Compensation,  Criminal 
trial.  Evidence,  Record. 

Sunday.     See  Lord's  Day  Act. 

Superintendent  of  jail,  warrants  ad- 
dressed to,  199 ;  whipping  in  presence 
of,  30I ;  to  forward  appeals  by  pri- 
soner, 311  ;  certificate  of,  346.  See 
Prisons. 

Supersession  of  arbitration,  662. 

Supplementary  witnesses,  143. 

Support  of  wife  and  child,  336,  note  I. 

Supreme  consular  court,  suit  on  judg- 
ment of,  1142. 

Supreme  courts,  procedures  of,  381. 

Surety,  for  good  behaviour,  102,  103 ; 
of  judgment-debtor,  decree  against, 
561  ;  for  defendant's  appearance, 
650 ;  suits  by,  986.  See  Bail,  Minor, 
Principal  and  surety. 

Surgeon,  exempt  from  serving  as  juror 
or  assessor,  177.  See  Civil  surgeon. 
Medical  officer. 

Surrender  of  lease,  stamp  on,  1093. 
See  Lease,  Registration. 

Survival  of  right  to  sue,  613,  11 50. 

Suspension,  of  judges,  magistrates,  and 
justices  of  the  peace,  71  ;  of  execu- 
tion of  sentence,  23,  200,  304 ;  of 
sentence  pending  appeal,  213. 

Suspicion  of  magistrate,  cognisance  of 
offence  upon,  131. 

Suspicious  property,  seizure  and  sale  of, 
250,251.     /&ce  Stolen  property. 

Swearing  of  jurors,  164.    See  Oath. 
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Table  of  process-fees,  1026 ;  of  rates  of 
ad  valorem  fees  on  institution  of 
suits,  1034-1036. 

Tabular  statement  of   offences,    266- 

341- 
Tales  de  circumstantibus,  162. 

Tank,  order  to  fence,  108. 

Taraw^,  485,  note  3. 

Tavern-keeper,  suit  by,  977. 

Taxation  of  costs  in  chartered  High 
Court,  707. 

Technical  expressions,  907. 

Telegrams,  production  of,  92. 

Telegraph,  injury  to,  76. 

Telegraph  Act,  offences  against,  128. 

Telegraph  officer,  exempt  from  service 
as  juror  or  assessor,  177. 

Temporary  injunctions,  428,  654-656. 

Temporary  orders  in  urgent  cases  of 
nuisance,  iii. 

Tenant,  his  right  to  compel  landlord  to 
interplead,  427;  delivery  of  immove- 
able property  in  occupancy  of,  566; 
interplesuder  suit  by,  647  ;  estoppel 
of,  916;  suit  to  recover  possession 
from,  994.  See  Landlord,  Lease, 
Lessee,  Trees. 

Tender,  of  pardon  to  accomplice,  181, 
182;  of  copy  of  summons,  502;  of 
expenses  to  witness,  530 ;  for  Govern- 
ment loan,  1095. 

Tenets,  opinions  as  to,  884. 

Tenure,  presumption  as  to  hereditary 
nature  of,  836. 

Termination  of  suit,  986. 

Terms.     See  Meaning. 

Testimony.  See  Commission,  Evidence, 
Oaths,  Prisoners. 

Theft,  informatiou  of,  76;  jurisdiction 
to  try,  128.     See  Stolen  property. 

Third  class  magistrate,  appeal  from 
sentence  of,  208. 

Threat,  to  witnesses,  118,  119;  to 
accused,  184 ;  confession  obtained  by 
means  of,  872.  See  Criminal  in- 
timidation. 

Thug,  report  concerning,  77 ;  enquiry 
into,  etc.  offence  of  being,  127,  128. 

Timber,  1104. 

Time,  judicial  notice  of  divisions  of, 
888 ;  of  stamping  instruments,  1057  ; 
for  presenting  documents  for  regis- 
tration, 1 1 1 1 ;  from  which  registered 
document  operates,  11 19.  See  Limi- 
tation, Prescription. 

Title,  of  defendant,  494 ;  of  landlord, 
916;  of  licensor,  916,  917  ;  of  bailor, 
917.     See  Estoppel. 

Title-deeds,  non-production  of,  831 ; 
production  of,  by  witness  not  a  party, 
921,  922  ;  court-fee  in  suit  for,  10 14. 


stamp  on  instrument  accompanying 
deposit  of,  1085  ;  by  whom  payable, 
1 06 1.     See  Deposit,  Mortgagee. 

Tombstone,  statement  on,  as  to  relation- 
ship, 875. 

Tools,  exempt  from  attachment,  568. 
See  Instrument. 

Tort.     See  Merger,  Wrong. 

Towage.    See  Assessors. 

Trade,  order  to  suppress  or  remove 
noxious,  108;  persons  carrying  on, 
for  absent  parties,  488,  502,  503. 

Transaction,  854,  861,  note  6. 

Transfer,  of  criminal  cases,  32,  251 ;  of 
cases  by  magistrates,  132 ;  by  un- 
authorised magistrate,  529 ;  of  cri- 
minal appeals,  208 ;  by  order  of  Dis- 
trict magistrate,  2085  by  order 
of  High  Court,  251 ;  by  order  of 
Governor  General  in  Council,  252 ; 
of  case  of  E.  B.  subject,  222 ;  to 
collector  of  execution  of  decrees  for 
sale  of  immoveable  property,  590. 

Transfer,  of  negotiable  instruments  and 
shares,  584;  of  land  by  Hindu 
female,  992  ;  instrument  of,  stamp 
on,  1094 ;  by  whom  payable,  1061  ; 
by  endorsement,  stamp  on,  1094; 
when  payable  by  adhesive  stamp, 
1056;  when  exempted,  1097.  See 
Assignment,  Consideration,  Convey- 
ance, Debt,  Equities. 

Transfer  of  officials,  75  ;  of  judge,  407. 

Transfer  of  suits,  396,  481,  482. 

Transferee,  of  decree,  551,  552,  558; 
of  property  of  judgment-debtor,  600. 
See  Assignment,  Equities. 

Translation,  of  record,  142;  of  evi- 
dence, 1 90;  of  judgment,  196,  540, 
683;  court-fee  on,  1031;  of  plaint, 
493*  o^  documents,  933;  of  docu- 
ment presented  for  registration,  1 1 10, 
1124. 

Transportation,  commencement  of,  74 » 
sentence  of,  195 ;  on  escaped  con- 
vict, 203;  on  offender  already  sen- 
tenced, 204 ;  simultaneous  sentences 
of,  34;  arrest  of  person  punishable 
with,  78;  execution  of  sentence  of, 
199  j  commutation  of  sentence  of, 
205 ;  death-sentence  commutable  to, 
199.  See  Assistant  sessions  judge, 
IHstrict  magistrate,  Sentence,  Whip- 
ping. 

Trees,  limitation  for  suit  for  price  of, 
983  ;  cut  down  by  lessee,  suit  for 
value  of,  989.  See  Fruit,  Juice,  Tim- 
ber. 

Trespass,  205  ;  forms  of  plaint  in  suits 
for,  743,  744;  limitation  for  suit 
fpr,  981.    See  Criminal  trespass. 
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TreipaMen,  saooeuion  of  independent, 

950. 

Tnal.  See  Court  of  Sessioni,  Criminal 
trial.  High  Court,  Irr^^aritiefi, 
Sessions  trial,  Snmmary  tnal,  Sam> 
mons  case,  AV  arrant  case. 

Trinity  Masters,  711,  note  a. 

Trust,  for  charitable  or  religious  pur- 
pose, 67 1 ;  declaration  of,  1083;  ^vo- 
cation of,  1093.  See  ConstructiTe 
trusts,  Declaration,  Trustee. 

Trust'propertj,  suit  to  recover,  993, 
994 ;  validation  of  probates,  etc,  as 
to,  1034 ;  stamp  on  transfer  of,  1094  j 
and  note  a. 

'  Trustee,*  defined,  960  ;  suits  by  and 
against,  435,  638;  no  limitation  for 
suits  against  express,  964;  suits  to 
enforce  claim  against  estate  of  de- 
ceased, 988.  See  Official  trustee, 
Trust-property. 

Ultra  vires,  1070,  note  a. 

Umpire,  appointment  of,  661 ;  powers 
of,  66  a  ;  misconduct  of,  669 ;  negli- 
gence of,  661.  See  Arbitrator, 
Award. 

Uncertainty  as  to  local  limits  of  juris- 
diction of  courts,  114a. 

Undertaking  under  Divorce  Act,  sec. 
49;  court-fee  on,  1039. 

Under- tenures,  suit  to  avoid,  991. 

Undivided  family.    See  Manager. 

Undue  preference  of  creditors,  1 138. 

Unlawful  assemblies,  dispersal  of,  105. 
See  Grovemor  General  in  Council, 
Presidency  Magistriite,  Rioting. 

Unlawful  detention  of  £.  B.  subject, 
334. 

Unmeaning  language,  906. 

Unsound  mind,  suits  by  and  against 
persons  of,  639-644.  See  Idiot, 
Lunatic. 

Unwholesome  matter.  See  Destruction. 

Usage,  having  the  force  of  law,  687, 
note  5 ;  admissibility  of,  opinions  as 
to,  884.  See  Custom,  Error,  Local 
usage,  Mercantile  usage. 

Usufructuary  mortgagee,  994,  note  a. 

Vacancy  in  office  of  registrar,  1106; 

of  sub-registrar,  1107. 
Vagabonds,  arrest  of,  81. 
Vagrants,  security  for  good  behaviour 

from,  99. 
Vak^latn^ma,  court-fee  on,  1039, 1040. 
Vakil,    admission    of    fact    by,    867, 

note  5 ;  privilege  of,  930 ;  suits  for 

costs  by,  986;   stamp  on  entry  of, 

1084. 
Valuation,  rejection  of  plaint  for  in- 


sufficient, 497,  708;  for  purpose  of 
Court-feoaAct,  1018;  for  stamp-duty, 
1058.   See  Appraisement. 

Vendor,  of  stolen  property,  77  ;  snit  to 
enforce  his  lien  for  unpaid  purchase- 
money,  990.     See  Sale. 

Veracity,  of  witness,  questions  tending 
to  test,  937. 

Verdict,  3,  19,  166;  when  to  preTaO, 
171,  173  ;  when  reversed,  aai.  See 
Disagreement. 

Verification  of  plaint,  495 ;  by  oorpor- 
ation,  637;  of  written  statement, 
514;  of  application  for  declaration 
of  insolvency,  606. 

'  Vessel,*  included  in  '  place,'  64 ;  de- 
fined, 1053. 

Vesting  order  in  case  of  moveable 
property,  585. 

Vexatious  complaints,  154. 

Vexatious  suits,  481,  note  i ;  by  a 
pauper,  631. 

Vice-admiralty  courts,  appeals  from 
Indian,  435,  note  i ;  699,  note  a. 

Vice-consul.    See  Consul. 

View  by  jury  or  assessors,  167. 

Village-headman,  60  ;  to  give  inform- 
ation, 77 ;    inquest   and  report  bj, 

175- 
ViUage  magistrate,  871,  note  5. 

ViUage  police,  60 ;  to  give  information, 
77 ;  exemption  of  petitions  and  com- 
plaints to,  1033. 

Village  records,  11 34. 

Village-watchman,  to  give  information, 

77. 
Visitatorial  powers  of  High  Court,  700, 

note  I. 

Volunteers,  unlawful  assemblies  dis- 
persed by,  105. 

Voyage,  offence  committed  on  a,  138. 
See  High  seas. 

Wages,  of  seamen,  413  :  of  labourers 
and  domestics  when  exempt  frt)m 
attachment,  599 ;  limitation  for  suits 
for,  977,  989.    See  Salary. 

Waiver,  of  right  to  exemption  from 
service  as  juror  or  assessor,  178 ;  of 
right  to  be  dealt  with  as  £.  B, 
subject,  333,  334;  of  objections  for 
want  of  parties  or  misjoinder,  396  ; 
of  right  to  exemption  from  serving 
as  juror,  1 78. 

Wards,  courts  of,  77, 644.  iSeeGuardian. 

Warehouse-keeper  s  warrant,  stamp  on, 
1094 ;  exemption  of  transfer  of,  by 
endorsement,  1097. 

Warrant,  aid  in  execution  of,  76;  of 
arrest,  form  of,  85,  346 ;  continuance 
of,  85,  91 ;  execution  of,  87:  in  super- 
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leesion  or  in  Ilea  of  ■nmmoiu,  91 ; 
on  breach  of  bond  for  appearance, 
91  ;  proceedings  for  demand  of  se- 
curity, 98,  100 ;  in  case  of  offence 
committed  beyond  local  jurisdiction, 
1 29  ;  to  cause  accused  to  be  brought 
up,  137  ;  in  case  of  appeal  from  ac- 
quittal, 313;  ^o'  execution  of  sen- 
tence of  imprisonment,  199;  for 
levy  of  fine,  aoo;  of  commitment, 
199;  when  bail  insufficient,  or  sure- 
ties require  discharge,  242;  forms 
of»  353  >  admissible,  to  prove  pre- 
vious conviction,  246 ;  for  execution 
of  decree,  560 ;  for  arrest  of  judg- 
mex^t-debtor,  60a ;  endorsement  on, 
604 ;  return  of,  605 ;  of  arrest  in 
suit  against  public  officer,  634 ;  forms 
of,  783,  784;  search-warrant  for 
goods,  stamp  on,  1094.  See  Abscond- 
ing, Arrest,  Attachment,  Endorse- 
ment, Execution,  Fine,  Previous 
conviction,  Summons. 

Warrant-case,  defined,  63;  procedure 
in  trying,  155-157.  See  Criminal 
trial,  Evidence. 

Waste,  injunction  to  prevent,  694 ; 
limitation  for  suit  to  restrain,  981. 

Watercourse,  acquisition  of,  973 ;  limi- 
tation for  suits  for  obstructing  or 
diverting,  981. 

Way,  right  to,  acquisition  of  easement 
of)  973  i  limitation  for  suit  for  ob- 
structing, 981 ;  included  in  *  im- 
moveable property,'  11 04. 

Weapons,  of  arrested  persons,  seized 
and  forwarded,  80,  122;  connected 
with  case,  142. 

Wearing  apparel,  exempt  from  attach- 
ment, 568. 

Weights  and  measures,  inspection  of, 

115- 
Well,  order  to  fence,  108. 

Wharf,  stamp  on  delivery-order  for 
goods  on,  1084. 

Whipping,  34;  sentences  of,  72,  73; 
execution  of  sentence  of,  200,  201 ; 
females  and  certain  male  convicts 
exempt  from,  201 ;  sentence  of,  when 
not  appealable,  209. 

Widow.    See  Dower. 

Wife,  order  for  maintenance  of,  235; 
exemption  of  apparel  and  ornaments 
of,  568;  a  competent  witness,  831, 
918;  suit  for  recovery  of,  981; 
court-fee  on  plaint,  etc.  in  suit  for 
possession  of,  1040.  iSee  Divorce,  Hus- 
band, Maintenance,  Married  women, 
Muta'h  wives.  Recovery,  Eestitution, 
Support. 

Will,  relevancy  of   statement    as  to 


relationship  in,  875 ;  proved  by  pro- 
bate, 902 ;  rules  as  to  construction 
of,  908;  registration  of,  1112;  de- 
posit of,  1 1 12;  place  of  registration 
of,  1112,  1113;  presenting  for  regis- 
tration, 1 1 17:  deposit  of,  1 1 18; 
register  of,  1121.  See  Devisee, 
Executor,  Legacy,  Probate. 

Withdrawal  of  remaining  charges  on 
conviction  of  one  of  several  charges, 
151 ;  of  complaint  in  summons  case, 
154;  from  prosecution,  239 ;  of  suits, 
420,  618 ;  of  attachment,  574 ;  be- 
fore judgment,  652.  See  Acquittal, 
Compounding. 

Witness  in  criminal  cases,  to  search, 
59;  before  police,  118,  122,  125; 
process  for  appearance  of,  139,  141, 
I53»  155*  150,  167;  supplementary, 
142  ;  resummoned,  188 ;  production 
of  prisoner  as  a,  238 ;  comrt's  power 
to  summon  or  recall,  258  ;  expenses 
of,  259,  530 ;  commission  for  exami- 
nation of,  243 ;  in  presidency  town, 

243. 

Witness  in  civil  cases,  summoning  and 
attendance  of,  529 ;  expenses  of,  539, 
534,  708 ;  failure  of,  532 ;  attend- 
ance and  departure  of,  533,  534 ; 
in  execution  proceedings,  570,  578 ; 
before  arbitrator,  662 ;  for  miscel- 
laneous proceedings,  713;  in  criminal 
case  forwarded  by  civil  court,  710; 
privilege  of,  832,  918-921 ;  com- 
petency of,  917,  918;  bound  to  state 
the  truth,  1 18,  939.  See  Affirmation, 
Bail,  Commission,  Credit,  Crimina- 
ting questions,  Cross-examination, 
Damages,  Demeanour,  Departure, 
Document,  Drilling,  Evidence,  Ex« 
amination.  Expenses,  Vine,  Lists, 
Native  witnesses.  Oath,  Process, 
Proclamation,  Recall,  Re-examina- 
tion, Refrisal,  Re-summoning,  Signs, 
Summons,  Veracity,  Warrant. 

Women,  mode  of  searching,  80 ;  sen- 
tence of  death  on  pregnant,  199; 
when  exempt  from  personal  appear^ 
ance,  709 ;  exempt  from  arrest  in 
execution  of  money-decrees,  1135, 
1 1 37;  security  for  costs  in  suit 
brought  by,  11 39.  See  Abduction, 
Conjugal  rights.  Marriage,  Married 
women,  Pardanishln,  Zan^^. 

Words,  admissibility  of  opinion  as  to 
meaning  of,  884. 

Worship  of  idol,  474,  note  2. 

Writ.    See  Habeas  corpus. 

*  Writing '  defined,  62,  1053.  See  Ac- 
knowledgment, Admission,  Affidavit, 
Appointment,    Authority,    Consent, 
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Handwriiiiig,  Interrogatories,  No* 
tioe,  Orders,  Power  of  attorney. 

•Written*  defined,  62,  467,  1053. 

Written  plesdings,  382,  384,  note. 

Written  statement,  of  accused,  156 ;  of 
defendent,  400,  511;  not  received 
after  tint  lieariU>^,  513;  frame, 
signature  and  verification  of,  514; 
amendment  or  rejection  of,  514, 
68q;  form  oT,  774;  when  exempt 
from  court-fee,  los I.    See  FToiixiij, 

.  Sei-off. 

Wrong,  to  immoveable  property,  suit 
t'oi ,  478, 480 ;  tu  person  or  moveable 

Sroperty,    479 ;     foi  ms    of    plaints 
1  suits  for,   743-752 ;   continuing, 
^    972;   limitation  for  suits  for,  979- 
•  98a. .  See  Compensation,  Damages, 
Tort 
Wrongful  confinement,  search-warrant 
for   person  in,  95;    compoundable, 


185;    release    of  person    in,    238; 

court-fee  on  complaint  of,  1080. 
Wrongful  possession  does  not  create 

trusteeship  for  purposes  of  limitation. 

960. 
Wrongful  restraint,  summarily  triable, 

158;   oompoundaUe,  185;  court-fee 

on  complaint  of,  1080. 
Wrongful  seizure  under  legal  process, 

suit  for,  980. 

Youthful    offenders.       See    Beforma- 
tories, 

Zamfndir.    See  Land-holder,  Landlord 

and  tenant. 
Zanl^nil,  breaking  open,  79  ;  search  in, 

95*  1^0  *  seizure  of  property  in,  572  ; 

arrest  of  judgment-debtor  in,  601. 
Zanzibar,  acts  in  force  in,  374,  810, 

note,  850,  note. 
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